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•John  D.  Wolfe  et  al.,  Appellees,  v.  Iowa  Railway  &  Light 

Company,  Appellant. 

EKINENT  DOBCAIN:  Compensation— Person  Entitled — "Owner" 
1  — ^Vendor  and  Vendee.  An  "owner"  of  real  estate,  within  the 
meaning  of  the  Eminent  Domain  Act  (Sec.  1995  et  seq.,  Code, 
1807),  may  include  one  who  has  a  fixed  amd  vested  interest  in  the 
real  estate  as  such,  even  though  he  does  not  hold  the  legal  title 
when  condemnation  proceedings  are  instituted. 

PRINCIPLE  APPLIED:  A  vendor,  holding  the  legal  title  and 
exclusive  ownership  of  land,  contracted,  in  September,  1913,  to  sell 
the  same,  title  deed  to  pass  to  vendee  on  March  1,  1914.  In  case 
of  loss  hy  fire,  or  in  case  a  contemplated  railway  right  of  way 
was  condemned  across  the  land,  the  damages  were  to  be  applied 


•This  opinion  appears  in  Vol.  173,  but,  owing  to  the  mistake  in 
paging,  is  here  reprinted. 

Vol.  178  Ia,— 1 


2  Wolfe  v.  Iowa  R.  &  L.  Co.  [178  Iowa 

on  the  purchase  price.  In  October,  1913,  condemnation  proceed- 
ings were  instituted  for  said  right  of  way,  the  vendor  and  vendee 
both  being  made  parties.  The  vendor  did  not  appeal  from  the  award. 
The  vendee  and  the  railway  company  did  appeal.  On  March  1, 
1914,  vendee  received  his  deed.  Later,  the  appeals  were  consol- 
idated and  tried.  Held,  the  vendee  bad  such  interest  in  the  land, 
under  his  contract  and  subsequently  acquired  deed,  as  to  render 
him  a  proper  party  to  the  proceeding,  with  consequent  right  to 
maintain  his  appeal. 

VENDOB  AND  PUBOHASEB:  Estate  of  Vender— "Equitable  Own- 
2  ersMp"  Bole  Becognijeed.  Bule  recognized  that  a  valid,  binding, 
enforceable  contract,  under  which  vendor  agrees  to  sell  and  vendee 
agrees  to  buy  real  estate,  with  performance  postponed  to  a  future 
date,  constitutes  the  vendee  the  equitable  owner  of  the  land,  and 
the  vendor  a  trustee  holding  the  legal  title  in  trust  as  security  for 
the  performance  of  the  contract,  until  breach  and  forfeiture  of 
rights  occur. 

Appeal  from  Linn  District  Court. — F.  0.  Ellison,  Judge. 

Friday,  Degembeb  17,  1915. 

Condemnation  proceeding  for  railroad  right  of  way  pur- 
poses. Both  parties  appealed  from  the  award  of  the  sheriff's 
jury.  In  the  district  court,  the  appeals  were  consolidated 
and  tried  as  one  case.  From  the  award  and  judgment  in  the 
district  court,  the  defendant  has  appealed. — Affirmed. 

John  A.  Reed,  E.  H.  Crocker,  Charles  W.  Kepler  &  Son, 
and  E.  A,  Johnson,  for  appellant. 

Redmond  &  Stewart  and  Charles  Penningroth,  for  ap- 
pellees. 

Evans,  J. — I.    The  three  plaintiffs  are  named  in  the  pro- 
ceedings as  purported  owners  and  parties  in  interest  in  the 
real  estate  involved.     The  condemnation  proceedings  were 
„  instituted  by  the  defendant  railway  company, 

1.  Eminent  do-  .^  r-      .^  j 

MAIN :  com  pen-    and  the  award  of  the  sheriff's  jury  was  made 

sation :  person  "      *^ 

l?""v^ndor^'*"    ^^  October  31,  1913.    At  that  time,  plaintiff 
and  vendee.         Maybaucr  held  the  legal  title  to  the  land 
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involved  herein,  being  a  farm  of  80  acres,  subject  to  a  con- 
tract of  sale  entered  into  by  him  with  his  coplaintiffs,  John 
D.  Wolfe  and  Thomas  L.  Wolfe,  whereby  Maybauer  agreed 
to  sell  and  the  Wolfes  to  buy  said  farm  for  an  agreed  consid- 
eration, to  be  paid  on  March  1st  following.  This  contract 
was  fully  perfonned  according  to  its  terms  by  both  parties 
thereto  on  March  1st  following,  which  date  was  prior  to  the 
date  of  the  trial  hereof  in  the  district  court.  The  plaintiflEs 
make  no  controversy  between  themselves.  The  defendant, 
however,  contends  that  the  Wolfes  had  no  such  interest  or 
ownership  of  the  land  as  entitled  them  to  appear  as  plain- 
tiffs. The  defendant,  therefore,  moved,  at  the  close  of  the 
evidence,  that  their  appeal  from  the  award  of  the  sheriff's 
jury  be  dismissed,  and  that  all  the  evidence  in  the  record 
offered  by  them  on  the  subject  of  damages  should  be  stricken 
therefrom  on  such  ground.  The  question  thus  raised  is  the 
one  question  now  presented  for  our  consideration  on  this  ap- 
peal. The  basic  proposition  of  the  defendant's  argument 
herein  is  that  the  contract  of  sale  from  Maybauer  to  the 
Wolfes  was  wholly  executory,  and  that  the  title  to  the  land 
was  unaffected  thereby;  that,  at  the  time  of  the  award  by 
the  sheriff's  jury,  Maybauer  was  the  only  party  in  interest 
as  the  absolute  and  unqualified  owner  in  fee  simple;  that 
the  subsequent  warranty  deed  executed  by  Maybauer  on 
March  1st  could  not  affect  the  damages ;  that,  therefore,  May- 
bauer alone  could  be  heard  to  claim  or  prove  damages;  and 
that  Maybauer  himself  did  not  appeal  from  the  award  of  the 
sheriff's  jury  or  appear  in  person  at  the  trial. 

The  request  of  the  motion  in  the  district  court  was  that 
a  verdict  be  directed  against  the  Wolfes,  on  the  grounds  here 
indicated.  The  defendant  did  not,  in  the  district  court,  ask 
a  dismissal  of  its  own  appeal.  The  plaintiffs  were  all  in 
court  by  virtue  of  defendant's  appeal,  and  by  virtue  of  the 
initial  proceedings  which  the  defendant  instituted  against 
them.  On  such  appeal,  the  question  of  damages  was  triable 
de  novo.    Except  in  one  respect,  hereinafter  indicated,  the 
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defendant  had  no  interest  in  the  question  as  to  whom  the 
damages  accrued  to,  as  between  the  plaintiffs.  The  contract 
of  sale  entered  into  by  Maybauer  and  the  Wolfes  was  as 
follows : 

**This  agreement,  made  this  19th  day  of  September, 
A.  D.  1913,  between  Lewis  Maybauer  of  the  county  of  Linn 
and  state  of  Iowa,  party  of  the  first  part,  and  John  Wolfe 
and  Tom  Wolfe  of  the  county  of  Linn  and  state  of  Iowa,  party 
of  the  second  part,  as  follows: 

''The  party  of  the  first  part  hereby  agrees  to  sell  to  the 
party  of  the  second  part,  on  the  performance  of  the  agree- 
ments of  the  party  of  the  second  part,  as  hereinafter  men- 
tioned, all  his  right,  title  and  interest  in  and  to  the  real  estate 
situated  in  the  county  of  Linn  and  state  of  Iowa,  to  wit : 

*'0n  March  1,  1914,  the  80-acre  farm  owned  by  first 
party,  directly  between  Mt.  Vernon,  Iowa,  and  Lisbon,  Iowa, 
directly  opposite  West  Wood  horse  farm.  In  case  of  loss  by 
fire  or  otherwise,  first  party  collects  insurance  and  credits 
same  to  second  party  on  purchase  price  of  farm  for  the  sum 
of  $23,200,  payable  as  hereinafter  mentioned.  And  the  said 
party  of  the  second  part,  in  consideration  of  the  premises, 
hereby  agrees  to  and  with  the  party  of  the  first  part,  to  pur- 
chase all  his  right,  title  and  interest  in  and  to  the  real  estate 
above  described,  for  the  sum  of  $23,200,  and  to  pay  said  sum 
therefor  to  the  party  of  the  first  part,  his  heirs  or  assigns,  as 
follows:  $5,200  on  March  1,  1914,  as  shown  by  note  dated 
Sept.  19,  1913,  and  due  March  1,  1914,  and  $18,000,  March  1, 
1915,  as  shown  by  one  note  to  be  given  March  1,  1914,  for 
$18,000,  due  March'  1,  1915,  given  by  second  party  to  first 
party,  at  which  time  (March  1,  1914),  deed  and  abstract  to 
be  given  second  parties.  The  $18,000  note  secured  by  first 
mortgage  on  land  sold  herein,  with  interest  from  this  date  at 
the  rate  of  5  per  cent,  per  annum  on  all  such  sums  as  shall 
remain  unpaid,  payable  annually  until  all  is  paid.  It  is 
expressly  agreed  that  the  party  of  the  second  part  shall  keep 
all  buildings  on   said  premises  constantly  insured   for  two 
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thirds  their  value  in  good  and  satisfactory  insurance  com- 
panies for  the  benefit  of  the  party  of  the  first  part  .  .  .  But 
if  said  sums  of  money,  interest,  and  taxes  are  paid  as  afore- 
said, promptly  at  the  time  aforesaid,  the  party  of  the  first 
part  will,  on  receiving  said  money  and  interest,  execute  and 
deliver  at  his  own  cost  and  expense  a  warranty  deed  of  said 
premises  as  above  agreed,  accompanied  by  an  abstract  show- 
ing good  and  sufficient  title  to  said  property  in  the  vendor, 
free  and  clear  of  all  liens  and  incumbrance.  If  any  of  the 
land  is  condemned  by  Interurban  R.  R.,  all  such  money  must 
be  applied  on  pajTuent  of  above  note.*' 

It  is  manifest  from  the  foregoing  that  the  legal  title  of 
the  farm  in  question  rested  in  Maybauer  until  March  1,  1914. 
It  is  also  manifest  that  the  contract  in  question  was  obligatory 
upon,  and  enforceable  against,  both  parties  thereto.  Neither 
party  could  escape  the  provisions  of  this  contract  except  by 
the  subsequent  consent  of  the  other.  Such  subsequent  con- 
sent would  amount  only  to  a  subsequent  contract.  Under 
this  contract,  the  full  beneficial  interest  of  Maybauer  in  the 
land  was  the  agreed  purchase  price  to  be  paid.  Under  the 
same  contract,  the  Wolfes  became  subject  to  every  future 
unfavorable  contingency,  and  entitled  to  the  benefit  of  every 
favorable  one.  Future  depreciation  of  value  would  fall  upon 
them.  Future  appreciation  would  inure  to  them.  Future 
appreciation  or  depreciation  could  affect  Maybauer  only  as 
affecting  his  security  for  the  purchase  price.  The  contract 
was  entered  into  before  the  appropriation  of  the  right  of  way. 
It  was  known  to  the  parties  that  a  location  of  a  right  of  way 
was  in  prospect  as  a  possibility,  but  no  rights  had  been 
asserted  by  or  accrued  to  the  railway  company.  In  the  ab- 
sence of  a  contrary  provision  in  the  contract,  it  would  seem 
too  clear  for  dispute  that  if,  after  the  execution  of  such  bind- 
ing contract,  the  premises  should  be  depreciated  by  the  appro- 
priation of  a  right  of  \yay,  the  damages  accruing  by  reason 
of  such  appropriation  should  accrue  to  the  purchasers,  to  the 
extent  at  least  of  having  the  same  applied  in  reduction  of  the 
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purchase  price.  This  equitable  consideration  was  recognized 
by  tlie  parties  to  the  contract  at  the  time  of  its  execution^  by 
the  following  clause: 

*'If  any  of  the  land  is  condemned  and  taken  by  Inter- 
urban  Railway,  all  such  money  must  be  applied  to  the  pay- 
ment of  the  above  note." 

Unfortunately,  this  clause  is  somewhat  ambiguous.  It 
may  be  construed  to  mean  that  Maybauer,  as  holding  the 
legal  title,  should  collect  the  damages  and  apply  the  same 
upon  the  purchasers'  note  for  the  purchase  price,  or  it  may 
be  construed  to  mean  that  the  Wolf es  should  collect  the  dam- 
ages and  apply  the  same  upon  the  purchase  money  note.  The 
ambiguity  is  not  material,  because  the  net  result  is  the  same 
upon  either  construction.  The  effect  of  it  is  to  protect  the 
security  of  JMaybauer,  and  at  the  same  time  to  recognize  the 
beneficial  ownership  of  the  Wolfes,  and  to  give  them  thp 
benefit  of  the  damages  in  the  reduction  of  the  note.  As  a 
security  for  the  purchase  money,  therefore,  the  damages  be- 
longed to  Maybauer ;  as  an  asset,  they  belonged  to  the  Wolfes, 

subject  to  Maybauer 's  equitable  lien.     The 

2.  Vendor  AND  "  .      ,    • 

PURCHASER :  es-   general  rule,  which  has  been  recognized  for 

tate  of  vendee :     '^  " 

erai8hf^"^ruie""  ^^^Y  y^ars  in  this  state,  is  that  a  valid  and 
recognized.  binding  Contract,  entered  into  between  par- 
ties who  are  able  to  perform,  whereby  one  agrees  to  sell  and 
the  other  to  buy  real  estate  for  an  agreed  consideration  to 
be  paid  at  a  future  date,  and  whereby  the  formal  conveyance 
is  to  be  postponed  until  such  payment  be  made,  has  the  effect 
to  make  the  purchaser  the  equitable  owner  of  the  land  and 
to  make  the  seller  a  trustee  holding  the  legal'  title  in  trust 
and  as  security  for  the  performance  of  the  contract ;  and  that 
such  relation  will  continue  at  least  until  there  shall  be  a 
breach  of  performance  and  a  forfeiture  of  rights.  The  defend- 
ant concedes  this  general  rule,  but  contends  for  certain  dis- 
tinctions which  differentiate  the  present  case,  whereby  such 
rule  does  liot  apply.  The  following  cases  are  illustrative  of 
the  line  of  cases  relied  on  by  the  defendant  for  such  differ- 
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entiation :  Mathias  v.  Maihius,  167  Iowa  81 ;  Sheeky  v,  Scati, 
128  Iowa  551 ;  Kempion  v.  State  Ins,  Co.,  62  Iowa  83.  The 
Kemptan  case  involved  the  construction  of  a  forfeiture  pro- 
vision in  an  insurance  policy  whereby  the  insurance  became 
forfeited  by  the  sale  of  the  premises.  Such  forfeiture  clause 
was  construed  most  favorably  to  the  policy  holder,  and  it 
was  held  that  only  a  completed  sale,  including  the  transfer  of 
the  legal  title,  could  operate  as  such  a  forfeiture.  In  Sheehy 
V.  Scott,  the  contract  involved  was  a  contract  of  option  only. 
There  was  no  undertaking  in  such  contract  on  the  part  of  the 
alleged  purchaser  whereby  he  bound  himself  to  purchase. 
He  had,  therefore,  only  an  option  to  purchase,  which  could 
become  eflfective  only  by  its  subsequent  exercise.  In  the 
Maihias  case,  the  holding  was  that  a  warranty  deed  carried 
with  it  to  the  grantee  no  right  to  recover  damages  for  tres- 
pass committed  upon  the  granted  premises  prior  to  the  execu- 
tion  of  the  deed,  such  right  of  damages  accruing  only  to  the 
then  owner  of  the  premises.  The  deed  involved  in  that  case 
was  executed  by  several  grantors,  who  were  owners  in  com- 
mon of  the  land.  There  had  been  an  antecedent  contract 
of  sale  entered  into  between  the  grantee  of  the  land  and  one 
of  the  owners  in  common.  The  other  grantors,  however,,  were 
not  parties  to  such  antecedent  contract.  As  to  them,  there- 
fore, they  were  allowed  to  recover  in  their  own  right  the 
damages  ensuing  from  a  prior  trespass.  The  one  grantor, 
however,  who  had  entered  into  antecedent  contract  was  denied 
such  recovery. 

In  the  case  before  us,  it  is  not  very  material  whether 
we  call  the  Wolffs  the  equitable  owners  of  the  land  or  whether 
we  characterize  their  interests  by  some  other  term.  They 
did  have  a  fixed  and  vested  interest  in  the  real  estate  as 
such.  Their  interest  was  clearly  affected  by  the  appropria- 
tion of  the  right  of  way  across  such  farm.  The  mutual  rights 
of  the  plaintiff  Maybauer  and  the  Wolfes  were  entirely  con- 
sistent ;  one  was  not  adverse  to  the  other.  '  Both  purchaser 
and  seller  understood  their  relative  rights  alike.     In  order 
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to  be  ** owners,"  within  the  meaning  of  the  condemnation 
statute,  it  is  not  necessary  that  the  ownership  be  exclusive 
nor  that  it  be  vested  with  a  legal  title  as  distingtiished  from 
an  equitable  interest.  We  have  held  that,  under  appropriate 
circumstances,  a  mortgagee  may  claim  the  benefit  of  damages 
to  be  awarded.  Sawyer  v.  Landers  d;  Son,  56  Iowa  422 ;  and 
Schafer  v.  Schafer,  75  Iowa  349.  The  question  here  presented 
was  discussed  in  Pinkertan  v.  Boston  cfe  A.  B.  Co,,  109  Mafis. 
527,  537,  as  follows: 

**With  regard  to  any  previous  taking  of  the  land,  the 
respondents  deny  the  petitioner's  right  to  recover  damages, 
on  the  ground  that  the  legal  title  had  not  vested  in  him  at 
the  time.  But  before  the  filing  of  the  location  of  1866,  he  had 
made  a  contract  for  the  purchase  of  the  land,  and  had  thereby 
become  equitably  entitled  to  a  conveyance  upon  the  perform- 
ance of  the  conditions  of  the  purchase.  The  price  which  he 
had  agreed  to  pay  was  made  upon  the  assumption  that  he 
was  to  become  the  owner  of  the  entire  lot,  unincumbered  by 
the  action  of  the  respondents  in  appropriating  a  portion  of  it 
to  their  own  use.  Under  the  decree  of  this  court,  he  has  been 
compelled  to  fulfill  his  contract,  and  to  pay  the  price  of  the 
entire  lot.  The  eflfect  of  this  decree  is  that  he  gets  from  his 
grantors  less  than  he  contracted  for,  and  that  all  the  damage 
resulting  from  the  construction  of  the  respondents'  railroad 
falls  upon  him,  and  not  upon  the  parties  from  whom  he 
derived  his  title.  So  far  as  it  is  a  question  between  him  and 
his  grantors,  there  can  be  no  doubt  that  the  compensation 
for  the  taking  equitably  belongs  to  him,  and  not  to  them. 
If  it  should  be  paid  to  them,  the  result  would  be  that  they 
would  be  paid  a  second  time  for  what  they  have  already  sold 
and  been  paid  for.  They  have  already  been  paid  for  the 
entire  lot,  and  if,  in  addition  to  the  price  paid  them,  they 
were  to  proceed  and  recover  damages  for  land  taken  after 
they  had  ceased  to  have  the  equitable  title,  on  the  ground 
that  they  had  not  parted  with  the  legal  title,  they  would 
be  liable  for  any  amount  so  recovered  to  the  petitioner,  as 
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his  trustees.  It  is  a  mere  question  whether  he  can  claim  the 
damages  in  his  own  name,  or  is  hound  to  sue  for  them  in  the 
name  of  the  grantors,  in  whom  the  legal  title  stood.  We  do 
not  think  that,  in  proceedings  of  this  nature,  there  is  any 
inflexible  rule  of  law  that  requires  the  court  to  shut  its  eyes 
to  the  real  interests  of  the  parties,  or  to  refuse  to  take  into 
consideration  their  substantial  rights  and  equities  in  relation 
to  each  other.  All  that  the  respondents  are  entitled  to  is  that 
they  shall  not,  after  paying  the  damages  to  one  party,  con- 
tinue liable  to  pay  them  to  another." 

Also,  in  Clarke  v.  Ramxiz,  Law  Reports  (1891),  2  Queen's 
Bench  456,  Lord  Coleridge  discussed  the  same  as  follows : 

**It  appeal^  to  be  well  established  in  equity  that,  in  the 
case  of  a  contract  for  the  sale  and  purchase  of  land,  although 
the  legal  property  does  not  pass  until  the  execution  of  the 
conveyance,  during  the  interval  prior  to  completion  the  vendor 
in  possession  is  a  trustee  for  the  purchaser,  and  as  such  has 
duties  to  perform  towards  him,  not  exactly  the  same  as  in 
the  case  of  other  trustees,  but  certain  duties,  one  of  which 
is  to  use  reasonable  care  to  preserve  the  property  in  a  reason- 
able state  of  preservation,  and,  so  far  as  may  be,  as  it  was 
when  the  contract  was  made." 

In  Stevenson  v.  Laehr,  57  111.  509,  511,  it  is  said: 

"In  such  cases,  then,  if  the  railway  company,  condemn- 
ing a  portion  of  the  land,  pays  damages,  they  would  belong, 
in  equity,  to  the  purchaser.  It  is  true,  if  the  security  of  the 
vendor  would  be  impaired  by  the  receipt  of  the  damages  by 
the  purchaser,  he  might  insist  they  should  not  be  paid  to  him 
until  his  security  had  been  increased  to  that  extent,  and  the 
purchaser  would  have  a  corresponding  right  to  security,  if 
about  to  be  placed  in  jeopardy  by  their  payment  to  the  vendor. 
But  the  damages  belong,  in  fact,  to  the  purchaser,  and  if  the 
vendor  receives  them  he  must  hold  them  as  trustee  for  the 
purchaser,  to  be  accounted  for  when  the  purchase  money  is 
paid/' 

II.    Upon  the  record  before  us  herein,  tlie  defendeuit  has 
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no  apparent  interest  to  subserve  by  raising  the  question  as  to 
the  relative  rights  of  these  plaintiffs  as  to  the  damages  to  be 
awarded  to  the  owner.  The  situation  that  stimulated  this 
objection  in  the  first  instance  was  that  the  Wolfes  owned 
land  contiguous  to  the  Maybauer  lai\d  and  bought  the  May- 
bauer  land  with  a  view  of  farming  the  same  in  conjunction 
with  their  other  lands!  An  attempt  was  made  by  the  Wolfes 
to  predicate  their  damages  upon  the  basis  of  their  holding 
both  farms  as  one.  That  is  to  say,  they  undertook  to  claim 
that  the  land  previously  owned  by  them  had  been  diminished 
in  value  by  the  appropriation  of  the  right  of  way  out  of  the 
newly  acquired  land.  It  may  be  assumed  that  this  would 
liave  been  an  element  of  damages  not  available  to  Maybauer. 
The  trial  court,  in  its  instructions  to  the  jury,  did  not  permit 
the  damages  to  be  assessed  upon  such  a  basis,  but  confined  the 
jury  strictly  to  the  depreciation  of  the  newly  acquired  farm 
by  reason  of  the  appropriation.  On  this  basis,  the  amount  of 
the  award  would  be  the  same  whether  it  should  accrue  to 
^lay bauer  or  to  the  Wolfes.  The  defendant,  therefore,  had  no 
interest  in  the  question  of  whether,  as  between  themselves, 
Maybauer  or  the  Wolfes  should  take  the  damages.  Each  had 
his  appropriate  interest  therein.  All  were  parties  to  the  case, 
and  the  defendant  was  thereby  protected  by  the  adjudication 
against  double  liability. 

Upon  the  whole  record,  therefore,  we  hold  that  the  Wolfes 
had  such  an  interest  in  tlue  real  estate,  both  under  their  con- 
tract and  under  the  subsequent  warranty  deed,  a&  to  make 
them  appropriate  parties  to  the  proceeding ;  and,  being  parties 
thereto,  they  were  entitled  to  be  heard  upon  the  one  issue  in 
the  case,  viz. :  W^hat  was  the  dei)reciation  in  the  value  of  the 
farm  in  question  by  reason  of  the  appropriation  of  the  right 
of  way?  The  order  of  the  district  court  is,  therefore, — 
Affirmed. 

Deemer,  ('.  J.,  Weaver  and  I^reston,  JJ.,  concur. 
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J.  S.  McGlade,  Appellant,  v.  City  op  Waterloo  et  al., 

Appellees. 

TBIAL:  Dixection  of  Verdict — ^Bule  to  Detennine — Survival  of  Jury 
Qoestion — InoonteBtable  Facts — ^Negligence.  A  jury  question 
made  at  the  close  of  the  testimony  on  behalf  of  him  who  alleges  a 
cause  of  action,  ordinarily  survives  any  amount  of  testimony  on 
behalf  of  the  defendant.  Defendant,  in  such  case,  cannot  hope, 
ordinarily,  to  do  more  than  raise  a  conflict  in  the  evidence.  But, 
as  an  exception  to  the  rule,  such  jury  question  does  not  survive 
a  showing  by  defendant  that  it  was  built  up  and  rests  (a)  on 
testimony  which  is  in  conflict  w^ith  incontestable  facts  (especially 
physical  facts),  or  (b)  on  testimony  which,  under  the  circum- 
stances, cannot,  in  the  very  nature  of  things,  be  true,  or  (c)  on 
testimony  which  is  entirely  and  wholly  inconsistent  with  any  other 
theory  than  that  the  witnesses  must  have  been  mistaken.  This  is 
but  the  rule  to  sustain  a  motion  for  a  directed  verdict  whenever 
a  verdict  for  the  party  having  the  burden  of  proof  could  not  be 
sustained. 

PRINCIPLE  APPLIED:  A  street  car  was  moving  eastward  at 
a  non-dangerous  rate  of  speed.  Plaintiff  was  driving  westward  on 
the  north  side  of  the  same  street  with  a  single  horse  and  Buggy. 
The  horse  gave  no  indication  of  fright  until,  coming  to  a  hole 
in  the  street,  it  momentarily  hesitated,  was  gently  touched  with 
the  lines  and  told  to  ''get  up,''  and  thereupon  suddenly  <lunged 
and  turned  to  the  south  and  onto  the  street  car  track)  and  instantly 
ran  away  to  the  east  with  the  buggy.  Plaintiff,  in  the  sudden 
cramping  of  the  buggy,  was  thrown  out  and  upon  the  track. 
The  oncoming  street  car  could  have  been  stopped  within  a  dis- 
tance of  not  less  than  32  feet.  It  ran  over  plaintiff.  In  an 
action  for  damages,  plaintiff's  evidence,  at  the  close  thereof,  showed 
that  the  car  was  from  50  to  60  feet  distant  from  the  horse  when 
it  lunged  upon  the  track.  Defendant's  testimony  demonstrated 
beyond  question:  (a)  that  the  horse,  in  turning,  struck  his  head 
against  the  vestibule  of  the  car;  (b)  that  the  buggy,  in  turning, 
scraped  the  front  end  of  the  car;  (c)  that  the  short  space  in  which 
the  horse  turned  was  owing  to  the  close  proximity  of  the  car; 
(d)  that  plaintiff  was  not  thrown  in  front  of  the  car,  but  under 
the  car;  (e)  that  the  car  was  stopped  withir  16  feet  after  the 
horse  lunged.  Held,  a  case  where  the  jury  question  on  defendant's 
negligence  did  not  survive  defendant's  evidence,  and  a  verdict  was 
properly  directed  against  plaintiff. 
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Appeal  from  Black  Hawk  District  Court. — George  W. 

Dunham,  Judge. 

Wednesday,  March  8,  1916. 

Rehearing  Denied  Sati^rday,  September  30,  1916. 

Action  at  law,  to  recover  damages  for  injuries  sustained 
by  plaintiff,  in  a  collision  with  a  street  car  belonging  to  the 
Waterloo,  Cedar  Falls  &  Northern  Railway  Company,  while 
being  operated  upon  one  of  the  streets  of  defendant  city. 
The  city  was  made  a  party,  because  it  is  claimed  that  the 
•  accident  grew  out  of,  or  was  caused,  in  part  at  least,  by  a 
defect  in  one  of  its  streets,  which  it  negligently  failed  to  re- 
pair. Upon  motion  for  a  separate  trial,  the  case  was  heard  on 
issues  tendered  by  the  railway  company,  resulting  in  a  di- 
rected verdict  for  the  defendant,  and  plaintiff  appeals. — 
Affirmed. 

Reed  d-  Tnthlll^  for  appellant. 
«  Pickett,  Swisher  cO  Farwell,  for  appellees 

Deemer,  J. — The  accident  happened  upon  one  of  the 
paved  streets  in  defendant  city,  and  grew  out  of  the  fright- 
ening of  a  horse  (which  plaintiif 's  brother  was  driving)  at  a 

hole  in  the  paving,  which  was  partially  filled 

Triajl  :  direc-  x-  o  r  ^ 

tion  of  verdict:    with  watcr,  causiug  the  horse  to  shy,  cramp 

of  jury^ques^**    ^^®  buggy  to  which  the  horse  was  attached, 

aWe Va'JS'?  niff-  ^nd  throw  plaintiff  to  the  ground  in  front  of 

licence.  ^^^  street  car,  which  struck  him,  causing  the 

injuries   of  which  he  complains.     The  negligence  charged 

against  the  railway  company  was  that,  when  plaintiff  was 

thrown  out  of  the  buggy,  he  struck  the  ground  somewhere 

near  the  rails  of  the  track  on  which  the  car  was  running, 

something  like  60  feet  ahead  of  the  car,  and  in  plain  sight  of 

the  motorman,  and  that  the  raotorman  saw,  or  should  have 

seen,  his  peril,  but  that  he  carelessly  and  negligently  failed 
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to  stop  his  car  in  time  to  avoid  the  injury,  which  he  might 
easily  have  done,  had  he  exercised  the  care  which  the  law 
required.  Plaintiff  also  averred  that,  before  he  was  thrown 
out,  the  horse  gave  signs  of  fright,  and  was  acting  in  such 
a  manner  as  should  have  led  the  motorman  to  believe  that 
the  plaintiff  was  in  danger;  and  that,  notwithstanding,  he 
failed  to  stop  his  ear,  or  to  use  other  precautions  against 
injur3^  It  was  also  averred  that  the  motorman  failed  to 
comply  with  the  terms  of  a  city  ordinance  with  reference  to 
stopping  his  car ;  but,  as  this  ordinance  added  nothing  to  the 
<luties  which  the  common  law  imposed  upon  the  motorman,  it 
need  not  be  considered.  The  defendant  denied  generally  the 
allegations  of  negligence,  and,  at  the  conclusion  of  the  testi- 
mony, and  after  each  party  had  rested,  the  defendant  moved 
for  a  verdict  in  its  favor,  and  this  motion  was  sustained.  The 
only  question  presented  by  this  appeal  is  the  suflBciency  of  the 
testimony  to  take  the  case  to  a  jury.  And  the  real  point  of 
inquiry  is  whether  or  not  there  was  enough  testimony  so 
that,  had  a  verdict  been  returned  for  plaintiff,  the  trial  court 
would  not  have  been  justified  in  setting  the  same  aside,  upon 
the  record  made. 

We  have  repudiated  the  scintilla  doctrine,  and  announced 
the  rule  that  a  trial  judge  should  sustain  a  motion  to  direct 
whenever,  considering  all  of  the  testimony,  it  clearly  appears 
to  hinL  that  it  would  be  his  duty  to  set  aside  a  verdict  if  found 
in  favor  of  the  party  upon  whom  the  burden  of  proof  rests. 
Meyer  &  Bros,  v,  Haiick,  85  Iowa  319 ;  Hurd  &  WiUcin^om  v. 
Neilso7i,  IQO  Iowa  555;  Cherry  v.  Des  Moines  Leader,  114 
Iowa  298,  and  cases  cited. 

Of  course,  this  rule  must  not  be  so  applied  as  to  deprive 
the  jury  of  its  function  to  ascertain  the  facts,  upon  a  fair  dis- 
pute in  the  testimony,  and  the  doctrine  now  generally  applied 
Ls  that  if,  at  the  conclusion  of  plaintiff's  testimony,  there  is 
enough  to  take  the  case  to  a  jury,  a  defendant  cannot,  after 
introducing  his  evidence,  claim  that  there  is  nothing  for  a 
jury  to  determine.     Bever  v.  Spangler,  93  Iowa  576-608; 
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PJiiUips  V.  Phillips,  93  Iowa  615 ;  McLeod  v.  Chicago  dk  N.  W. 
B.  Co.,  104  Iowa  139;  Iti  re  Betts'  Estate,  113  Iowa  111; 
Oradert  v.  Chicago  <fe  N.  W.  B.  Co.,  109  Iowa  547.  But  there 
are  some  exeeptions  to  this  rule.  For  example,  if  the  testi- 
mony offered  by  the  party  having  the  burden,  is  in  cbnflict 
with  undisputed  facts,  and  especially  with  physical  facts 
which  are  a  verity,  or  is  such  that,  under  all  the  circumstances, 
it  cannot,. in  the  nature  of  things,  be  true,  or  is  such  as  that 
it  is  entirely  and  wholly  inconsistent  with  any  other  theory 
than  that  the  witnesses  must  have  been  mistaken,  the  trial 
court  is  justified  in  directing,  and  it  is  its  duty  to  direct,  a 
verdict  for  the  other  party.  Artz  v.  Chicago,  B.  I.  &  P.  B.  Co., 
34  Iowa  153;  Payne  v.  Chicago,  JB.  /.  dk  P.  B.  Co.,  39  Iowa 
523 ;  Bloomfield  v.  Burlington  cfe  W.  B.  Co.,  74  Iowa  607. 

Appellees*  counsel,  conceding  that  there  is  some  testi- 
mony tending  to  support  the  charge  of  negligence,  neverthe- 
less contends  that  the  case  is  one  calling  for  the  application 
of  this  last  exception  to  the  rule,  and  this  brings  us  imme- 
diately to  a  consideration  of  that  question,  which  is  the  only 
one  involved.  The  car  which  it  is  claimed  did  the  damage 
was  not  being  run  at  a  high  or  dangerous  rate  of  speed,  and 
it  is  practically  conceded  that  it  could  have  been  stopped 
within  a  distance  of  not  less  than  32  feet ;  and  it  is  said  that 
it  was,  in  fact,  stopped  within  half  that  distance,  after  plain- 
tiff's peril  was  discovered.  If,  then,  the  car  was  not  closer 
than  50  or  60  feet  from  plaintiff,  where  he  was  thrown 
onto  the  track,  the  question  of  the  motorman's  carelessness 
was  for  the  jury.  On  the  other  hand,  if  he  was  within  less 
than  35  or  40  feet  from  the  car,  the  motorman,  of  necessity, 
having  little  time  in  which  to  turn  off  his  current  and  to 
apply  his  brakes,  there  would  be  no  liability  on  the  part  of 
the  company.  Now  the  testimony  shows  that  the  horse  was  a 
gentle  one,  not  easily  frightened ;  that  he  gave  no  evidence  of 
being  frightened,  until  he  came  up  to  the  hole  in  the  street, 
and  did  nothing  then  until  the  driver  spoke  to  him  and 
slapped  him  with  the  lines,  when  he  immediately  shied,  lunged 
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toward  the  street  ear  track,  cramped  the  buggy,  and  threw 
the  occupants  out.  At  this  time,  plaintiff  was  traveling  west- 
ward along  Independence  Avenue,  and  the  street  car  was 
going  in  the  opposite  direction.  The  two  were  approaching 
each  other,  and  the  accident  occurred  nearly  opposite  Beech 
Street,  a  side  street  leading  into  Independence  Avenue  from 
the  north.  Just  before  the  accident  occurred,  plaintiff  was 
being  driven  at  a  slow  jog  trot  along  the  north  side  of  Inde- 
pendence Avenue,  about  half  way  between  the  north  rail  of 
the  railway  and  the  curbing  on  the  north  side  of  the  avenue, 
and  his  horse  had  come  almost  to  the  hole  in  the  pavement, — 
which  hole  was  a  little  westward  of  the  center  of  Beech 
Street,  had  it  been  extended  into  the  avenue, — ^when  it  shied 
at  the  hole,  turned  its  head  to  the  southward,  threw  the  occu- 
pants out  of  the  bu^y,  and,  having  completely  turned  around 
in  front  of  the  car,  ran  away  toward  the  east.  With  this 
statement,  we  shall  now  be  better  able  to  understand  the 
testimony.  We  quote  the  following  from  the  testimony  of 
plaintiff's  brother,  who  was  in  the  buggy  with  him: 

''The  horse  looked  at  the  hole  and  wanted  to  stop.  I  said 
'get  up'  to  the  horse  a  couple  of  times  and  hit  him  on  the  back 
with  the  lines  a  little  bit.  Q.  Then  what  did  he  do  ?  A. 
Started  to  go  across  and  made  a  lunge.  .  ...  He  did  not 
want  to  go.  He  wanted  to  stop,  and  he  kind  of  stopped  and 
I  patted  him  a  couple  of  times  and  said,  'Get  up,  Joe,'  and 
he  started,  and  at  that  he  made  a  lunge  or  shy,  whatever  you 
call  it.  .  .  .  Q.  Then  when  you  said,  'Gtet  up,  Joe,'  you 
cracked  him  over  the  back  with  the  lines;  you  say  he  then 
shied  and  turned  suddenly  towards  the  leftt  A.  Yes,  sir. 
Q.  I  suppose  this  all  happened  almost  in  a  flash,  didn't  it, 
Jim  f  A.  Didn  't  take  long.  Q.  Just  one  of  those  accidents 
that  happen  just  about  quicker  than  you  can  tell  it,  wasn't 
it?  A.  Yes,  sir.  Q.  The  horse  turned  toward  the  street 
railway  tracks?  A.  Yes,  sir.  Q.  As  I  understand  you,  the 
horse  had  shown  no  symptoms  of  fright  until  he  made  this 
sudden  lunge?     A.     No,  sir.   .    .    .   He  (horse)  mis^ht  have 
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stopped  a  second — might  be  two  seconds  or  three  seconds, 

wasn't  very  long, — I  couldn't  say, — just  a  short  time.  .    .    . 

• 

Q.  You  were  driving  along  there  and  the  horse  kind  of  slack- 
ened its  speed  and  kind  of  looked  towards  the  hole  and  then 
all  of  a  sudden  made  this  lunge  ?  A.  Shied  or  lunged,  what- 
ever you  call  it.  Q.  As  a  matter  of  fact,  he  didn't  come  to 
any  particular  stop,  nor  there  wasn't  any  perceptible  amount 
of  time  that  he  paused  f  A.  He  kind  of  stopped  and  looked 
at  it  and  I  hit  him  with  the  lines.  Q.  It  was  all  done  instan- 
taneously, in  a  flash  ?  A.  It  wasn't  very  long.  .  .  .  Q.  When 
your  horse  became  frightened  and  turned  toward  the  track, 
where  was  the  car?  How  far  away?  A.  I  do  not  know. 
Somewhere  around  40  or  50  or  60  feet,  tc  the  best  of  my 
recollection." 

On  cross-examination,  he  said : 

*'Q.  Did  you  pay  any  attention  to  where  it  was  when 
the  horse  made  tliis  sudden  shy  and  lunge  and  turned  ?  A.  I 
know  it  was  somewhere  around  the  center  of  the  block.  Q. 
But  you  could  not  tell  where  it  was  or  how  far  it  was  away, 
could  you,  Jim?  A.  It  might  have  been  50  feet  and  it 
might  have  been  60  feet.  I  could  not  say  for  sure.  It  was 
this  side  of  the  center.  Q.  It  was  somewhere  between  this 
side  of  the  center  between  Beech  and  Vinton  streets  ?  A.  Yes, 
sir.  Q.  But  you  would  not  undertake  to  say  how  far  it  was 
away?  A.  No.  Somewhere  between  50  or  60  feet.  .  .  . 
Q.  When  you  first  saw  the  car  as  you  approached  Beech 
street,  it  was  about  half  way  between  Beech  street  and  Vinton 
street  ?  A.  About  half  way.  Q.  Then  you  drove  into  Beech 
street,  and  you  wasn  't  paying  any  attention  to  where  the  car 
was,  because  you  didn't  have  any  occasion  to?  A.  Xo,  sir. 
.  .  .  Q.  I  asked  you  the  question  where  you  were  wjien 
you  saw  the  car  about  the  center  of  the  street  between  Beech 
and  Vinton,  and  you  said  you  were  approaching  the  inter- 
section of  Beech  street,  didn't  you?  A.  Yes,  sir,  I  was  close 
to  Beech  street.  Q.  And  you  said  the  car  was  then  about 
tlie  center  of  the  block  between  Beech  and  Vinton  ?    A,    When 
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I  first  noticed  it.  Q.  As  you  were  coming  down  the  street  ? 
A.  Yes,  sir.  After  I  saw  the  car  at  this  place,  I  entered 
Beech  street  and  continued  along  about  the  gait  I  have  de- 
scribed until  I  came  to  the  hole.  I  don't  know  whether  I 
drove  5  feet,  10  feet,  or  how  far  it  was,  but  I  kept  driving 
right  along,  and  the  car  was  coming  also.  Q.  You  weren't 
trj'ing  to  think  how  far  away  the  car  was  at  that  time,  were 
yout  A.  No,  sir.  Q.  And  you  wouldn't  undertake  to  say 
how  far  it  was  away?  A.  It  was  about  the  center  of  the 
block.  Q.  It  was  about  the  center  of  the  block  when  you  were 
approaching  Beech  street, — that  is  what  you  said  ?  A.  Yes, 
sir.  Q.  After  you  had  entered  Beech  street  and  got  to  the 
hole  and  the  horse  made  this  sudden  shy  and  turn  and  lunge 
in  the  direction  of  the  car  track,  you  didn't  pay  any  attention 
then  to  what  distance  the  car  was,  or  where  the  car  was? 
A.  No,  sir,  I  was  looking  out  for  ourselves.  Q.  And  you 
woxddn't  undertake  to  say  where  the  car  was  at  that  par- 
ticular time?  A.  No,  it  might  have  been  50  or  60  feet,  or 
where  it  was —  Q.  But  you  are  guessing  when  you  say  it  is 
50  or  60  feet  away?  A.  It  might  be  that,  I  said,  50  or  60 
feet,  or  more  or  less.  Q.  Well,  it  might  have  been  a  thousand 
miles  away,  too?  A.  Yes,  but  hardly.  Q.  You  don't  under- 
take to  say  where  it  was  at  that  time?  A.  I  told  you  two 
or  three  times  I  didn't.  Q.  And  you  didn't  notice  where 
it  was  at  that  time,  did  you?  A.  I  told  you  two  or  three 
times  I  didn't.  Q.  Well,  if  you  didn't  notice  where 
it  was,  then  you  couldn't  undertake  to  say  whether  it  was  50 
or  60  feet  or  10  feet  away,  could  you?  A.  I  told  you  two  or 
three  times  1  couldn't.  Q.  That  is  all  I  want  then,  that  is 
enough." 

Plaintiff  himself  testified : 

**Q.  What  did  the  horse  do  when  he  came  to  this  hole 
with  the  water  in  it  ?  A.  He  stopped  about  a  second,  shied 
off  to  one  side  and  whirled  toward  the  street  car  track.  .  .  . 
He  kind  of  stopped  for  a  second  or  fraction  of  a  second  and 
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kind  of  shied  a  little  bit,  made  a  quick  whirl  suddenly.  Did 
not  have  time  to  do  anything  or  think  of  anything  much. 
Q.  The  horse  didn't  have  to  go  very  far,  just  a  matter  of 
a  few  feet,  to  make  the  turn  ?  A.  A  few  feet,  yes,  sir.  .  .  . 
Q.  There  wasn't  any  time  intervening  between  the  looking 
and  shying?  A.  No.  Q.  As  the  horse  turned  toward  the 
street  car  track,  did  you  notice  the  street  car?  A.  Yea,  sir. 
Q.  How  far  was  the  street  car  away  at  the  time  f  A.  It  was , 
about  half  way  at  that  time.  Q.  Half  way  to  what?  A.  The 
next  street  below,  somewhere  from  60  to  75  feet,  I  should 
judge.  .  .  .  Q.  How  far  were  you  driving  from  the  curb 
line  when  the  horse  made  this  lunge.  A.  About  the  center 
of  the  street.  That  is,  with  reference  to  the  curb  and  the 
street  car  track.  About  that.  Would  be  about  14  or  15  feet 
from  the  curb  to  the  track.  Ordinary  buggy,  about  4  or  4^4 
feet  wide.  Q.  He  turned  toward  the  track  ?  A.  He  whirled 
right  around.  Q.  The  horse  didn't  have  to  go  very  far,  just 
a  matter  of  a  few  feet,  to  make  the  turn?  A.  A  few  feet, 
yes,  sir.  Q.  And  in  this  sudden  turn  around  you  were 
thrown  out?  A.  Thrown  out.  Q.  So,  at  that  time,  you 
could  not  say  where  the  car  was  or  how  fast  it  was  going? 
A.  When  horse  was  making  that  turn?  Q.  Yes,  sir.  A. 
Certainly,  it  was  about  half  way  down  the  block." 

Such  is  the  testimony  for  plaintiff,  and,  ordinarily,  it 
would  be  sufficientr  to  take  the  case  to  a  jury,  although  there 
are  some  inconsistencies  therein.  But  appellees'  counsel  con- 
tend that  the  undisputed  testimony  and  the  physical  facts 
are  such  that  this  testimony  cannot  possibly  be  true.  They 
insist  that  the  thills  of  the  buggy  struck  and  left  their  marks 
on  the  car ;  that  the  horse  turned  in  a  short  space  and  cramped 
the  buggy  because  of  the  immediate  presence  of  the  car;  that 
the  buggy  itself  came  in  contact  with  the  car,  and  left  its 
mark  thereon,  and  that,  as  a  matter  of  fact,  plaintiff  was 
thrown  out  rather  under  than  in  front  of  the  car;  that  the 
horse's  head,  in  turning,  came  into  the  window  of  tlie  vesti- 
bule of  the  car,  and  that  the  car,  in  fact,  stnick  liini,  although 


Sept.  1916]  PooLEr  v.  Pocmljbt.  19 

going  at  a  slow  rate  of  speed,  and  that  the.  car  was  stopped 
within  half  its  length  after  the  horse  -started  to  turn  across 
the  track. 

"Without  setting  ont  the  testimony  at  length,  we  are  con- 
strained to  hold  that  these  claims  are  established  without  dis- 
pute, and  that  plaintiff's  story  as  to  how  the  matter  occurred 
cannot  be  squared  with  these  physical  and  undisputed  facts — 
this  not  being  due  to  any  intentional  misstatement,  but  to  the 
excitement  of  the  moment,  and  the  natural  desire  that  every 
man  has  to  shield  himself  from  blame.  Indeed,  both  plaintiff 
and  his  brother  testified,  on  rebuttal,  that  they  would  not  swear 
that  the  thills  or  buggy  did  not  strike  the  car,  and  they  could 
not  swear  whether  they  did  or  not.  Of  course,  if  they  were  away 
from  the  car  the  distance  claimed  on  their  original  examina- 
tion, they  could  and  should  have  sworn  that  they  did  not  and 
conld  not  strike  the  car.  We  must,  also,  give  some  effect  to 
the  finding  of  the  trial  court,  who  had  the  advantage  of  seeing 
and  hearing  the  witnesses.  We  do  not  wish  to  assume  the 
functions  of  a  jury,  or  to  trench  on  its  province ;  but  the  trial 
court  has  a  duty  in  the  premises,  and  our  duty  is  to  correct 
that  ruling,  if  error  be  made.  No  such  error  appears  here, 
and  the  judgment  must  be,  and  it  is, — Affirmed, 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Pauline  E.  Pooley,  Appellee,  v.  Wilbur  Pooley,  Appellant. 

BIVOBOE:    Appeal— Veracity  of  Witnesses — Special  Def^tence  to 

1  Views  of  Trial  Court.  Becognizing  the  fact  that  passions  and 
prejudices  are  so  often  unduly  aroused  in  divorce  proceedings, 
held  that  special  deference  will  be  given  to  the  views  of  the  trial 
court,  when  the  questions  to  be  decided  turn  on  the  veracity  of 
witnesses. 

BIVOBCE:    Oroelty— Evidence — Snificiency.     "Cruel   and   inhuman 

2  treatment''  does  not  necessarily  involve  a  finding  of  physical 
violence,  but  may  consist  of  habitual  nagging,  accusations  of  un- 
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chastity  or  criminal  conduct,  vulgarity,  and  petty  criticisms.     Evi- 
dence reviewed,  and  held  to  sustain  a  decree  on  these  grounds. 

DIVOBCE:     Evidence— Malign    Influence    of    Plaintiff's    Mother— 
3    Pleading.    The  unwise  or  improper  interference  and  malign  influ- 
ence of  plaintiff 's  mother,  in  so  far  as  it  may  tend  to  show  that 
defendant  is  not  guilty  of  the  charge  of  cruelty,  is  admisflihle  under 
a  general  denial. 

Appeal  from  Greene  District  Court. — F.  M.  Powers,  Judge. 

Monday,  April  10,  1916. 

Rehearing  Denied  Saturday,  September  30,  1916. 

Action  in  equity  for  divorce,  on  the  ground  of  cruel 
and  inhuman  treatment.  There  was  a  decree  for  plaintiff, 
and  defendant  appeals. — Affirmed, 

Church  <£•  McCully  and  A,  D.  Howard,  for  appellant. 

TV.  W.  Turner  aiid  Clark,  Byers  &  Hutchinson,  for 
appellee. 

Weaver,  J. — One  phase  of  the  troubles  arising  out  of 
the  marriage  of  these  parties  was  before  this  court  in  Pootey 
V.  Duttony  165  Iowa  745,  a  reading  of  which  will,  in  some 
respects,  afford  light  upon  facts  pertinent  to  the  present  ap- 
peal. As  was  there  shown,  the  young  couple  were  then  living 
apart.  The  breach  then  existing  was  never  healed.  This 
action  was  begun  October  30,  1912,  and  was  pending  when 
the  other  case  was  tried.  The  petition  charged  the  defendant 
with  cruel  and  inhuman  treatment,  in  the  following  particu- 
lars: by  exhibitions  of  violent  temper;  by  an  extremely  crit- 
ical and  fault-finding  attitude  toward  the  plaintiff,  not  only 
when  alone  together  but  also  in  the  presence  of  others;  by 
threatening  to  kill  and  injure  her;  by  cursing  and  reviling 
her;  by  false  charges  of  improper  and  unchaste  conduct  on 
her  part ;  by  falsely  charging  her  with  the  crime  of  abortion ; 
and  by  numerous  other  acts  persisted  in  at  great  length  and 
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on  frequent  occasions,  thereby  subjecting  plaintiff  to  great 
distress,  humiliation  and  suflfering,  to  such  a  degree  as  to 
impair  her  health  and  endanger  her  life.  By  a  later  pleading, 
plaintiff  charges  defendant  with  desertion  without  just  cause 
for  a  period  of  more  than  two  years.  The  defendant  admits 
the  marriage,  but  denies  all  the  charges  made  against  him 
by  his  wife.  The  trial  court,  having  heard  all  the  evidence, 
granted  the  plaintiff  a  divorce,  with  a  recovery  of  alimony 
in  the  sum  of  $1,000,  and  attorneys'  fees  in  the  further  sum 
of  $200,  and  costs. 

As  is  usual  with  this  class  of  cases,  the  questions  brought 
up  by  the  appeal  are  mainly  those  of  fact.    The  case  was  a 
long  time  on  trial,  the  witnesses  many,  and  the  evidence, 
1   i>ivoRciB-ap-      exceedingly  voluminous.    Any  attempt  to  set 
SfwitoeraeiT     out  the  testimony  of  the  several  witnesses 
ISS'toviifwa      within  the  allowable  limits   of  an   opinion 
of  trial  court      y^Q^ld^  ^t  the  wevy  best,  be  partial  and  incom- 
plete, and  we  shall  confine  our  discussion  thereof  to  a  brief 
consideration  of  its  general  tendency  and  effect. 

The  case  is  no  exception  to  the  rule  that,  in  litigation 
over  family  matters,  the  passions  and  prejudices  of  parties 
and  witnesses  are  quite  sure  to  become  so  aroused  and  to  so 
permeate  and  color  the  testimony  that  it  is  often,  if  not 
always,  a  matter  of  much  doubt  and  perplexity  to  determine 
the  real  merits  of  the  controversy.  It  is  a  very  exceptional 
case  of  that  class  where  either  party  can  be  said  to  be  entirely 
blameless.  It  may  f  urthei*  be  said  that  in  no  other  class  of 
cases  are  the  personal  bearing,  attitude  and  bias  of  the  wit- 
nesses of  more  value  in  determining  their  credibility  or  in 
weighing  their  testimony:  In  this  respect,  the  trial  court  has 
such  an  advantage  over  an  appellate  tribunal  having  nothing 
but  the  printed  record  before  it  that,  where  a  question  to 
be  decided  turns  upon  the  veracity  of  witnesses,  we  are  always 
inclined,  though  considering  the  issues  de  novo,  to  accord 
much  weight  to  that  court's  views  thereon. 

The  marriage  of  the  parties  in  this  case  was  the  result  of 
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a  hasty,  ill-advised  elopement,  neither  party  to  which  had  the 
experience,  training,  judgment  or  good  sense  to  realize  the 

importance  of  the  step  thus  taken.    The  mar- 

^'  crueUy"evi-       ^iagc  had  hardly  taken  place  when  disillu- 

oiency!*"^"        sionmcnt    began,    and    jealousies,    quarrels, 

bickerings,  charges  and  countercharges, 
which  could  have  only  one  ending,  ensued.  The  unhappy 
situation  wa§  doubtless  aggravated  by  the  unwise,  not  to  say 
foolish,  interference  of  the  young  wife's  mother,  whose  rose- 
colored  dreams  of  a  brilliant  future  for  her  only  daughter 
had  been  disappointed  by  what  she  deemed  an  undesirable 
marriage.  But  whatever  may  be  said  as  to  the  exciting 
causes  of  their  troubles,  it  is  quite  clear  that  the  defendant, 
beginning  within  a  day  or  two  after  their  marriage,  developed 
a  marked  disposition  to  be  jealous  of  his  wife,  to  fly  into  a 
passion  of  anger,  and  call  her  to  strict  account  over  matters 
of  the  most  trifling  importance.  If  the  wife  is  to  be  believed, 
he  began  at  that  early  hour  of  wedded  bliss  to  charge  her 
with  consorting  and  flirting  with  other  men,  told  her  that  her 
mother  was  not  a  good  woman,  threatened  to  kill  her  if  she 
ever  got  a  divorce  from  him,  and  talked  to  her  of  poisons 
which  could  be  administered  without  possibility  of  detection. 
Later,  while  plaintiff  and  defendant  were  visiting  her  parents, 
he  declared  to  her  parents  that  he  was  going  to  take  his*  wife 
out  west,  and  he  would  shoot  anyone  who  interfered.  In 
explanation  of  this,  he  says  that  he  meant  he  would  kill  his 
wife  before  he  would  allow  anybody  to  take  her  from  him. 
He  called  his  wife  a  '* damned  liar,"  and  on  occasion,  sought 
to  compel  her  to  give  up  to  him  the  rings  he  had  given  her 
before  their  marriage.  He  charged  her  with  committing  an 
abortion,  called  her  the  murderer  of  his  child,  and  when  she 
denied  it,  he  called  her  a  liar.  Again  returning  to  the  charge 
of  abortion,  he  said  the  murdered  child  was  not  Tiis,  but  sub- 
sequently retracted  that  part  of  his  accusation.  Another  wit- 
ness, not  of  the  family,  corroborates  this  part  of  the  plaintiff's 
testimony.    The  witness  says  she  heard  him  say  to  her,  "You 
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God  damned  whore — ^you  killed  my  child,"  and  that  he 
declared  she  ''was  a  whore  and  her  mother  was  a  whore  before 
her ;  that  she  did  kill  his  child ;  that  she  had  refused  to  have 
the  doctor  he  wanted  and  had  gone  over  to  some  doctor  at 
Grand  Junction  and  had  had  an  abortion  performed,  and  he 
would  have  her  and  her  mother  in  the  penitentiary." 

Still  another  witness,  not  of  the  family,  testifies  that  she 
heard  defendant  call  plaintiff  a  liar  and  murderer,  and  say 
he  had  witnesses  by  whom  he  could  prove  it.  He  returned 
to  the  charge  again  and  agam  on  different  occasions.  Plaintiff 
swears  that  these  charges  were  entirely  false.  On  the  last 
occasion  when  he  visited  his  wife  at  her  parent's  home  and 
was  about  to  leave,  he  responded  to  her  good-by  by  telling 
her  to  ''go  to  hell."  As  a  result  of  his  alleged  mistreatment, 
she  testifies  that  she  became  sick  and  nervous,  suffered  from 
insomnia,  lost  appetite,  and  came  really  to  believe  bis  would 
kill  her.  There  are  other  alleged  instances  of  illtreatment, 
but  we  have  given  enough  to  indicate  in  a  general  way  the 
case  made  by  the  testimony  of  plaintiff  and  her  witnesses. 
Much  of  this  matter  is  wholly  denied  by  the  defendant,  and 
where  not  denied,  he  has  made  explanation  to  soften  its  appar- 
ent effect.  He  does  admit  that  he  accused  his  wife  of  the 
crime  of  abortion,  but  denies  that  he  cursed  her  or  called 
her  a  murderer.  He  admits,  however,  that  he  repeated  the 
accusation  on  several  different  occasions.  Even  after  their 
separation,  in  a  letter  written  her,  after  vowing  in  the  most 
ardent  terms  his  undying  love,  he  closes  the  epistle  with  this 
most  peculiar  encouragement  to  hope  for  future  domestic 
felicity : 

**0f  course  dear  you  have  done  everything  to  make  me 
hate  you  and  I  do,  but  my  love  is  the  same  as  it  always  has 
been  and  /  lave  yoxi.  I  will  always  love  you  dear  no  matter 
what  you  have  done.  I  still  accuse  you  of  the  things  I  have 
aecused  you  of  and  I  know  they  are  so  but  still  dear  I  love 
you,  so  you  see  I  love  you  an  awful  lot.    I  don't  see  how  you 
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could  have  done  those  things,  you  were  truer  than  that  to 
me  before  you  married  me.'* 

As  a  witness,  he  saj^  his  reference  in  the  letter  to  the 
** things  I  have  accused  you  of"  was  his  charge  that  she  had 
committed  an  abortion.  His  evidence  in  general  is  largely 
given  to  show  that  his  wife's  attitude  toward  him  was  and  is 
largely  due  to  the  influence  of  her  mother,  and  that  the  com- 
plaints made  against  him  are  entirely  false  or  exaggerated. 
In  short,  his  defense  is  one  of  denial  only,  thus  raising  a  defi- 
nite question  of  comparative  veracity  of  the  parties  and  their 
witnesses.  If  the  trial  court  found,  as  it  evidently  did,  that 
the  plaintiff  and  her  witnesses  told  the  substantial  truth,  it 
could  not  do  otjierwise  than  grant  the  divorce,  even  though 
it  may  not  have  believed  the  wife  to  be  wholly  without  fault ; 
and,  unless  our  reading  of  the  case  leads  us  to  the  opposite 
conclusfon,  we  cannot  do  less  than  to  aflRrm.  From  our  read- 
ing of  the  record,  we  are  disposed  to  hold  that  the  decree  is 
right.  Cruel  and  inhuman  treatment  does  not  necessarily 
involve  a  finding  of  physical  violence  or  brutality.  "When  a 
husband  habitually  nags  his  wife,  accuses  her  of  unchaste  or 
criminal  conduct,  curses  her,  makes  her  the  victim  of  count- 
less petty  criticisms,  both  in  private  and  in  the  presence  of 
others,  such  treatment  may,  and  often  does,  tend  to  impair 
the  health  and  shorten  the  life  of  a  woman  of  ordinary  sensi- 
bilities, arid  when  such  case  is  made,  a  divorce  is  justified. 
Shook  V.  Shook,  114  Iowa  592. 

Complaint  is  made  that  the  trial  court  did  not  allow 

defendant  to  plead  or  prove  the  alleged  interference  and 

malign  influence  of  plaintiff's  mother  in  bringing  about  a 

8.  Divorce  :  evi-      Separation  of  the  parties.    In  so  far  as  any 

fnfluen^  o"*^     cvidcncc  of  that  kind  would  be  admissible  at 

mother?  plead-    aH,  wc  think  no  pleading  other  than  defend- 

^^^'  ant's  denial  was  required,  and,  as  a  matter 

of  fact,  defendant  appears  to  hive  gotten  into  the  record  all, 

if  not  more  than,  he  was  entitled  to  in  that  regard.    What  lie 

is  called  upon  to  meet  in  this  ease  is  the  matter  of  his  own 
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alleged  misconduct  toward  his  wife,  and  for  this,  the  mis- 
conduct of  his  mother-in-law,  whatever  it  may  have  been,  con- 
stituted neither  defense  nor  excuse. 

The  decree  of  the  district  court  is  therefore — Affirmed. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Charles  T.  Knap^  et  al., 

Appellants. 

ACfTIONS:    Dismissal   and  Nonsaitr— Belated  Filing   of  Petition— 

1  Waiver.  Failure  to  file  petition  at  time  stated  in  the  original 
notice  entitles  defendant  to  a  dismiBsal. 

APPEABANCE:       Special     Appearance— Answering     Over — ^Effect. 

2  Error  in  improperly  overruling  a  motion  to  dismiss,  made  on 
special  appearance,  is  waived  by  answering  over  and  going  to 
trial  on  the  merits. 

INTOXICATING  UQUOBS:     Nuisance — ^Action  to  Abate— Pending 

3  Search  Warrant  Proceeding — ^Abatement  Plea.  Search  warrant 
proceedings  against  certain  alleged  intoxicating  liquors,  pending 
on  appeal  in  the  district  court  after  partial  condemnation  by  the 
justice  court,  may  not  be  pleaded  in  abatement  of  an  action  to 
enjoin  a  liquor  nuisance  on  the  premises  on  which  the  liquors  were 
seized,  even  though  the  search  warrant  proceedings  are  prior  in 
point  of  time. 

INTOXICATIN0  LIQX70BS:    Nuisance — ^Action  to  Abate— Evidence. 

4  Evidence  reviewed  and  held  sufficient  to  support  an  order  of  abate- 
ment of  an  intoxicating  liquor  nuisance. 

INTOXICATING  UQTJOBS:     Nidsance— Action  to  Abate— Belated 

5  Bepentance.  Defendant's  plea  of  voluntary  abatement  of  a 
nuisance  may  be  disregarded  when,  in  view  of  the  belated  repent- 
ance, the  court  feels  that  an  order  of  abatement  will  be  conducive 
to  defendant's  good  conduct. 

INTOXICATING   LIQUOBS:      Nuisance — Action   to    Abate — Costs. 

6  Improper  to  tax  costs  to  a  defendant,  in  an  action  to  enjoin  an 
intoxicating  liquor  nuisance,  \^ho  is  not  shown  to  have  had  knowl- 
edge of  the  illegal  use  of  the  property. 

INTOXICATING  LIQUOBS:     Nuisance — ^Action  to  Abate — ^Knowl- 

7  edge  of  Owner.    An  order  of  abatement  of  an  intoxicating  liquor 
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nuisance,  and  for  the  closing  of  the  building,  is  proper,  thou^  the 
owner  of  the  premises  had  no  knowledge  of  the  illegal  use  to  which 
the  building  was  being  put. 

Appeal  from  Cherokee  District  Cmirt. — W.  H.  Boies,  Judge. 

Thursday,  June  29,  1916. 

Rehearing  Denied  Saturday,  September  30,  1916. 

Suit  }jx  equity  to  enjoin  a  liquor  nuisance.  Decree  for 
plaintiff,  and  defendants  appeal. — Modified  and  Affirmed. 

William  Mulvaney,  for  appellants. 

George  Cosson,  Attorney  General,  for  appellee. 

Deemer,  J.— Defendant  Knapp  was  the  proprietor  of  a 
bowling  alley  in  the  city  of  Cherokee,  and  his  co-defendant 
was  the  owner  of  the  building  in  which  the  alley  was  con- 
ducted. It  is  claimed  that  Knapp,  in  his  said  place  of  busi- 
ness, kept  for  sale  and  sold  intoxicating  liquors,  contrary  to 
law.  The  owner  was  made  a  party,  and  she  is  charged  with 
having  had  knowledge,  at  all  times,  of  the  matters  complained 
of.  After  a  trial  on  the  merits,  the  court  found  the  place  to 
be  a  nuisance,  for  that  intoxicating  liquors  w.ere  sold  and  kept 
for  sale  therein,  and  a  decree  was  entered,  abating  the  nui- 
sance, ordering  the  building  closed  for  the  period  of  one  year, 
and  taxing  the  costs,  as  well  as  an  attorney's  fee,  to  the 
defendants. 

I.  The  original  notice  stated  that  the  petition  would  be 
on  file  on  or  before  December  17,  1913.  As  a  matter  of  fact, 
it  was  not  filed  until  the  18th  day  of  that  month.  Defend- 
ants appeared  specially,  and  asked  that  the 
*  missal  and  tfon-  actiou  be  dismissed,  for  the  reason  that  the 

suit  ■  bBlatccl  fll"  ___ 

ing  of  petition :    petition  was  not  filed  in  time.     This  motion 

waiver. 

was  submitted  and  overruled  on  December  23, 
1913,  and,  on  the  same  day,  the  defendants  filed  a  joint 
answer.     Thereafter,  and  on  January  6,  1914,  they  filed  an 
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amended  and  substituted  answer.  On  the  issues  joined,  the 
case  went  to  trial  to  the  court,  resulting  in  the  decree  hitherto 
stated.  The  motion  to  dismiss,  treated  as  a  motion  to  dis- 
continue, should  have  been  sustained.    Code,  Section  3515. 

Defendants  did  not  stand  on  their  motion,  however,  but 
proceeded  to  answer  the  petition,  and  went  to  trial  with- 
out further  objection  to  the  failure  to  file  the  petition  in 
2.  appearance:      ^^^^'    ^^  ^^  ^ouig,  they  waived  the  error  in 

aSSfaSSwel^-'    ^^^  ruling,  and  cannot  now  be  heard  thereon. 

tag  oVer:  effect  Paddlcford  V.  Cook,  74  lowa  433. 

II.  Defendants  pleaded,  in  abatement  of  the  suit,  a 
prior  action,  pending  and  undisposed  of.  This  consisted  of 
a  search  warrant,  sued  out  by  the  sheriff  of  the  county,  against 

the  premises  in  which  the  alleged  nuisance 
*  il^Sstnui?     was  conducted,  the  taking  of  certain  liquors 

sance :  action  to    ^^         i»  .  ^ .  i*      •  ^  .    . 

abate :  pending    thcreirom,  consistmg  of  Cider,  grape  juice, 

search  warrant  , 

proceeding:        and  a  dnuk  known  as  Security  Brew.    Notice 

abatement  plea. 

of  the  proceeding  was  given  defendant 
Ejiapp,  and  he  appeared  before  the  justice  issuing  the  war- 
rant, claiming  that  he  was  the  owner  of  the  property  taken, 
and  that  none  of  it  was  intoxicating  in  character.  Upon 
trial  to  a  jury  before  the  justice,  the  cider  and  the  Security 
Brew  were  found  to  be  intoxicating  liquor,  and  the  grape 
juice  was  not,  and  an  order  was  entered  for  the  destruction 
of  the  liquor  found  to  be  intoxicating  in  character.  Defend- 
ant appealed  to  the  district  court,  and  his  appeal  was  there 
pending  when  this  case  was  tried.  The  case  before  the  jus- 
tice was  not  tried  until  the  day  the  petition  in  this  case  was 
filed.  When  the  case  came  on  for  trial  in  the  district  court, 
defendants  moved  to  dismiss,  upon  the  grounds  that  this 
search  warrant  proceeding,  being  prior  in  point  of  time,  and 
involving  the  same  issues  as  the  one  now  on  trial,  should 
abate  the  present  suit.  This  motion  was  overruled,  and  the 
defendants  assign  error  on  the  ruling.  The  question  here 
presented  is,  whether  the  pendency  of  a  search  warrant  pro- 
ceeding, in  which  liquors  claimed  to  be  intoxicating  have 
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been  taken  from  certain  premises,  may  be  pleaded  in  abate-    ' 
ment  of  an  action,  subsequently  commenced,  to  have  the 

I 

premises  declared  to  be  a  nuisance,  and  to  abate  the  said 
nuisance.  Authorities  are  cited  in  support  of  the  proposi- 
tions, but  none  of  them  seem  to  be  in  point.  Code  Section 
5613,  relied  upon  by  appellant,  has  no  bearing  on  the  propo- 
sitions. State  V,  Cobb,  123  Iowa  626,  simply  holds  that  an 
acquittal  by  a  justice  of  one  charged  with  the  sale  of  intoxi- 
cating liquors  in  a  certain  building,  is  a  bar  to  a  search 
warrant  proceeding  instituted  at  the  same  time,  in  which 
liquors  found  in  the  same  building  were  seized,  under  an 
information  to  the  effect  that  the  said  liquors  were  therein 
kept  for  sale,  in  violation  of  law. 

This  is  quite  a  different  proposition  from  the  one  now 
under  consideration.  The  one  we  have  here  is  this :  Should 
an  order  for  the  destruction  of  the  liquors,  made  by  a  jus- 
tice, and  the  appeal  of  that  proceeding  to  the  district  court, 
be  held  to  abate  an  action  brought  in  equity  to  have  the 
premises  declared  to  be  a  nuisance,  because  of  the  sale,  or 
the  keeping  therein  for  sale,  of  intoxicating  liquor,  contrary 
to  law?  We  think  this  question  is  answered  by  Sanders  v. 
Staie,  2  Iowa  230,  wherein  it  is  held  that  a  personal  con- 
viction for  the  crime  of  selling  liquor,  is  not  a  bar  to  the 
destruction  of  the  liquors  under  a  search  warrant.  More- 
over, the  defendants  might  have  been  enjoined  in  this  case, 
because  of  having  kept  for  sale,  or  sold,  other  intoxicating 
liquors  than  those  taken  under  the  search  warrant.  More- 
over, the  action  pending  was  not  between  the  same  parties, 
nor  were  the  issues  tendered  necessarily  the  same.  This 
action  is  a  civil  one,  to  enjoin  a  nuisance,  and  the  search- 
warrant  proceeding  was  a  criminal,  or  quasi  criminal,  one; 
and  the  general  rule  is  that,  because  of  diversity  of  parties 
and  objects,  the  pendency  of  one  cannot  be  pleaded  in  abate- 
ment of  the  other.  Barton  v.  Faherty,  3  G.  Gr.  327.  Again, 
the  relief  sought  in  a  prior  action  must,  in  general,  be  sub- 
stantially the  same  as  that  sought  in  the  subsequent  suit,  in 
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order  that  the  former  may  be  pleaded  in  abatement.  If  the 
relief  which  may  be  given,  or  the  remedies  available  in  the  sec- 
ond suit,  are  more  extensive  than  could  be  obtained  in  the 
first,  a  plea  to  the  second  suit  of  the  pendency  of  the  first, 
is  not  good.  These  rules  are  familiar,  and  need  no  fortifica- 
tion by  citation  of  authorities,  and,  applying  them  to  the  facts 
here  shown,  there  was  no  error  in  denying  the  motion  to 
dismiss. 

III.  There  is  testimony  to  the  effect  that  some  of  the 
liquors  kept  and  sold  by  the  defendant  Knapp  were  intoxi- 
cating in  character;  that  the  cider  was  hard,  and  one  of  the 

liquors  was  said  to  be  a  brew  containing 
*  liquors:  nui-      alcohol.    The  trial  court  was  justified  in  find- 

sance :  Action 

to  abate  :evi.      ing  that  the  place  had  been  and  was  a  liquor 

dence. 

nuisance.  The  record  in  this  case  differs  in 
some  respects  from  that  in  State  v,  Knapp,  Yll  Iowa  278,  in 
that  it  is  stronger  for  the  State.  Again,  this  is  a  civil  pro- 
ceeding, while  the  other  case  referred  to  is  a  criminal  one. 

IV.  It  is  also  claimed  that  defendant  did  not  know  that 
the  liquor  which  he  was  selling  was  intoxicating  in  character, 
and  that,  as  soon  as  he  learned  of  it,  he  abandoned  the  sale 
5.  INTOXICATING     thcrcof,  and  had  voluntarily  abated  the  nui- 

«^ce"acSon      sancc  before  the  commencement  of  this  suit. 

iattd*r?iiStI       The  trial  court  was  justified  in  finding  that 

^^^^  defendant's   repentance   was   too   late,    and 

that,  in  any  event,  it  would  be  safer  to  have  a  decree  and 

order  of  abatement,  to  insijre  complete  repentance. 

V.  The  court  also  taxed  all  the  costs,  including  an 
attorney's  fee,  to  both  defendants.  This  was  error,  as  to  the 
defendant  Cleary.  There  was  no  testimony  that  she  had  any 
6  Intoxicating     knowledge  of  her  co-dcf eudant 's  illegal  use 

JSccficSon  to  of  the  property,  and,  without  this  knowledge, 
abate:  costs.       ^  ^^^  improper  to  tax  the  costs  to  her.    Mar- 

gem  V.  Koestner,  83  Iowa  134;  Drake  v.  Kingshaker,  72 
Iowa  441. 

The  order  of  abatement  ^d  for  the  closing  of  the  build- 
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ing  was  proper,  however,  although  the  owner  had  no  notice  or 
knowledge  of  the  illegal  sales.    Morgwti  v.  Koestner,  supra; 

Code  Sections  2384  and  2408.     The  remedy 
'  X4QUORS :  nui>      of  the  owner  in  such  cases  is  provided  in 

sance :  action  to    ^       .        nAtt\     ^^i.      /^j 

abate  :knowi-     Section  2410  of  the  Code. 

fidcrc  oi.  o^7H6r 

The  decree  should  be  modified  to  the 
extent  of  taxing  the  costs  to  defendant  Knapp  alone,  and  in 
other  respects  it  is  affirmed. — Modified  and  Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


George  Stheveb,  Appellant,  v.  John  Woodward,  Appellee. 

NEOLIOENCE:    Acts  Constitttting  Negligence — Sadden  Stopping  of 

1  Vehicle.  The  sudden  stopping,  or  slowing  down,  of  a  vehicle, 
with  knowledge  of  the  presence  of  another  moving  vehicle  in  the 
rear,  may  constitute  negligence. 

KEGUOEKOE:    Pleading— Contributory  KegUgence.    It  is  not  nec> 

2  essary  for  defendant  in  a  personal  injury  action  baaed  on  alleged 
negligence,  to  plead  the  contributory  negligence  of  the  plaintiff. 

APPEAL  AND  EBBOB:    Beview—InatractionA— Failure  to  Except. 

3  Instructions  not  excepted  to  become  the  law  of  the  case. 

APPEAIi  AKD  EBBOB:     Kftrmlowa  Exror— Improper  Admission  of 

4  Evidence.  Evidence  improperly  received,  in  an  action  for  alleged 
negligence,  but  bearing  solely  on  the  amount  of  plaintiff's  recov- 
ery for  injuries,  becomes  harmless  error  when  the  jury  found 
that  plaintiff  was  guilty  of  contributory  negligence  and  could  not 
recover  at  all. 

Appeal  from  Wright  District  Court. — J.  L.  Kamrar,  Judge.. 

Thursday,  June  29,  1916. 

Rehearing  Denied  Saturday,  September  30,  1916. 

This  is  an  action  for  personal  injuries,  caused  by  col- 
lision with  and  overturning  of  plaintiff's  buggy  by  defend- 
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ant's  automobile.  There  was  a  trial  to  a  jury,  which  resulted 
in  a  general  verdict  for  the  defendant.  Two  special  interroga- 
tories were  answered  by  the  jury  that  plaintiff  was  guilty  of 
contributory  negligence,  and  that  the  accident  was  caused  by 
negligence  on  the  part  of  both  plaintiff  and  defendant.  Judg- 
ment was  entered  on  the  verdict,  and  plaintiff  appeals. — 
Affirmed. 

D,  C,  Chase,  and  Birdsall  «^  Birdsall,  for  appellant. 
S.  Flynn,  and  McOraih  &  Archerd,  for  appellee. 

Pbeston,  J. — 1.  At  a  former  trial,  there  was  a  verdict 
for  plaintiff  for  $1.00,  which  was  reversed  by  this  court  on 
the  ground  that,  if  plaintiff  was  entitled  to  recover  anything, 
he  was  entitled  to  recover  substantial  damages,  and  the  cause 
was  reversed  because  the  verdict  was  inadequate.  160  Iowa 
332.  A  statement  of  the  material  facts  appears  in  the  former 
opinion.  The  point  most  seriously  relied  upon  by  appellant, 
we  take  it  from  the  argument,  is  that  the  evidence  is  not 
sufficient  to  justify  the  finding  of  the  jury  that  plaintiff  was 
guilty  of  contributory  negligence,  because,  as  he  says,  there 
is  no  evidence  to  show  that  plaintiff  knew  the  situation  as  to 
defendant's  being  behind  him.  The  question  as  to  plaintiff's 
contributory  negligence  was  discussed  in  the  former  opinion, 
and,  at  page  334,  the  opinion  states: 

**The  defendant  denied  having  been  guilty  of  any  negli- 
gence, and  alleged  that  the  collision  was  due  to  the  careless- 
ness  of  plaintiff  in  suddenly  stopping  his  horse  vrithout  any 
notice  or  warning  to  the  defendant.  The  evidence  was  such 
as  to  carry  these  several  issues  to  the  jury.  This  is  apparent 
from  even  a  casual  examination  of  the  record,  and  for  this 
reason  it  is  not  necessary  to  review  the  evidence." 

And  commencing  at  the  bottom  of  page  337,  the  opinion 
states : 

' '  Whether  plaintiff  knew  defendant  was  immediately  be- 
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hind  bis  buggy  witb  bis  automobile,  and  so  close  that  if  be 
stopped  it  would  likely  run  into  his  vehicle,  was  an  issue 
to  be  submitted  to  the  jury,"  etc. 

Defendant  in  the  present  case  claims  that  plaintiff 
stopped  the  buggy  suddenly,  while  plaintiff  claims  that  he 
only  slowed  up.  The  plaintiff  testified  on  the  last  trial  that 
he  did  not  know  defendant  was  immediately  behind  the 
buggy  and  so  close  that,  if  he  stopped,  the  automobile  would 
run  into  his  vehicle.  There  was  other  evidence  to  the  con- 
trary, and  it  was  such,  as  appears  to  have  been  the  case  on 
the  former  trial,  that  it  was  a  question  for  the  jur}'.  The 
jury  could  have  believed  the  plaintiff,  and,  had  they  found 
for  the  plaintiff  on  this  proposition,  it  would  have  bean  as 
binding  upon  the  defendant  upon  a  conflict  in  the  evidence 
as  it  is  now  upon  the  plaintiff,  the  jury  having  found  against 
him  at  this  point. 

We  deem  it  unnecessary  to  set  out  the  testimony;  but 
the  evidence  of  the  defendant,  in  which  he  is  corroborated 
by  at  least  two  other  witnesses,  is  such  that  the  jury  may 
well  have  found  that  plaintiff  did  know  of  the  situation 
immediately  behind  him,  and  of  the  proximity  of  defendant's 
car  and  the  danger  in  stopping. 

2.  Appellant  complains  of  Instruction  No.  8,  a  part  of 
which  is  as  follows : 

**But  if  you  find  that  the  plaintiff  knew  that  the  defend- 
ant was  immediately  behind  his  buggy  with 
'  acu  conBtitu't-  his  automobilc,  and  so  close  that,  if  he  stopped 
sudden  «top-   '   or  materially  slackened  his  speed,  it  would 

ping  of  vehicle. 

likely  result  in  injury  and  damage  to  plain- 
tiff, and  knowing  said  facts,  the  plaintiff  did  suddenly  slack 
his  speed  or  stop  his  horse,  such  act  would  constitute  negli- 
gence on  his  part,  and  he  cannot  recover  in  this  action." 

The  converse  of  this  proposition  was  also  stated.  It  is 
thought  that  this  instruction  is  contrary  to  the  opinion  on 
the  former  appeal,  because  it  refers  to  the  question  as  to 
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whether  plaintiff  materially  slackened  his  speed,  iuiitead  of 
stopping.  It  is  argued  that,  because  the  court  said  in  the 
former  opinion  that  merely  slowing  down  would  not  consti- 
tute negligence,  this  phrase  in  the  instruction  is  erroneous. 
But  the  court  also  said  on  the  former  appeal,  beginning  ai 
the  bottom  of  page  336 : 

''The  plaintiff  testified  that  he  drove  out  to  the  side  of 
the  road,  and  that  he  did  not  stop,  but  merely  slowed  up. 
For  this  reason  the  instruction  might  be  improved  by  men- 
tioning these  matters  hypothetically." 

That  is  just  what  the  trial  court  did  in  the  last  trial,  by 
the  language  in  the  instruction  just  referred  to.     Further^ 
complaint  of  this  language  is,  as  plaintiff  puts  it,  that  the 
2.  newlioence:       answer    pleads    contributory   negligence    on 
tnt'utwiSSii-  the    part    of    plaintiff,— that    he    suddenly 
sence.  stopped  his  horse, — and  that  nothing  is  said 

in  the  answer  about  slackening  of  speed ;  and  it  is  thought  the 
court  had  no  right  to  enlarge  upon  or  amplify  the  allegations 
of  the  pleading.  The  defendant  was  not  required  to  plead 
contributory  negligence  at  all,  but  it  was  the  duty  of  plain- 
tiff to  allege  and  prove  freedom  from  contributory  negli- 
gence. There  was  evidence  in  the  record,  which  has  been 
before  referred  to,  making  this  instruction  applicable,  because, 
as  stated,  plaintiff  claimed  that  he  did  not  stop,  but  only 
slowed  down.  There  was  evidence  that  he  was  driving  at  a 
four-minute  gait,  as  he  puts  it,  when  he  met  Robinson,  soon 
before  the  accident,  and  if  he  suddenly  stopped  his  horse, 
or  materially  slackened  his  speed  to  such  an  extent  that  his 
horse  was  nearly  stopped,  the  effect  might  be  the  same  as 
though  he  had  stopped  entirely. 

It  is  thought  also  that  the  instruction  is  faulty  because 
it  uses  the  words  *  *  immediately  behind. ' '  It  is  said  in  argu- 
ment that  there  was  no  such  evidence,  and  that  it  leaves  the 
door  open  to  conjecture;  that  '*immWiately'^  might  mean 
one  foot  or  two  feet.     But  the  evidence  is  nndisputed  that, 

Vol.  178  Ia.— 3 
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at  the  time  plaintiff  stopped,  if  he  did  stop,  or  whea  he  mate- 
rially slackened  his  speed,  the  defendant  was  very  close  be- 
hind, within  a  few  feet.  The  jury  could  not  have  been  mis- 
led by  this  expression,  because  the  evidence  was  as  stated,  and 
the  court  further  said,  '^If  defendant  was  immediately  behind, 
and  so  close  that,  if  plaintiff  stopped  or  materially  slackened 
his  speed,  it  would  likely  result  in  injury."  It  is,  perhaps, 
unnecessary  to  notice  the  instruction  at  all,  because  it  does 
not  appear  that  plaintiff  objected  to  the  instruction  in  the 
manner  now  required  by  the  statute. 

3.  Plaintiff  complains  at  the  refusal  of  the  trial  court 
to  give  certain  instructions  offered  by  him.  The  first  ia  a 
peremptory  direction  to  the  jury  to  find  that  the  defendant 

was  ^ilty  of  negligence.     This  would  have 

S     Appwat^  and  BB* 

'  ror: review:       been  crror,  because  there  was  such  a  conflict 

instructions:  . 

failure  to  ex-      as  to  take  the  case  to  the  jury  on  that  ques- 
tion.   Other  instructions  requested  are  fully 
covered  by  the  instructions  given  by  the  court. 

4.  Appellant  complains  of  Instruction  9,  which  is  as 
follows : 

**  Where  injuries  occur  by  reason  of  an  unavoidable  acci- 
dent, no  damages  can  be  recovered  by  reason  thereof.  If, 
therefore,  you  find  that  plaintiff's  alleged  injuries  were  the 
result  of  an  unavoidable  accident,  then  there  can  be  no 
recovery  in  this  case,  and  your  verdict  must  be  for  the 
defendant. ' ' 

It  is  said  there  is  no  evidence  to  justify  the  submis- 
sion of  such  an  instruction.  This  instruction,  like  the  others, 
seems  not  to  have  been  excepted  to  properly,  so  that  it  is 
unnecessary  to  refer  to  the  matter  at  all.  But  the  evidence 
was  such  that  the  jury  might  have  found  that  neither  party 
was  at  fault,  instead  of  finding,  as  they  did,  that  both  were 
negligent. 

5.  It  was  a  claim  6f  the  defendant's  that  plaintiff  was 
not  injured  as  seriously  as  he  claimed,  by  the  injury  for 
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which  he  was  suing  in  this  case,  and  that  plaintiff  had  been 

in   an  automobile  accident  before  that,  in 
bor:  harmless     which  some  01  Ms  alleged  injuries  were  m- 

error :  improper    «.   .,.  ,,  ,  .., 

admission  of       flictcd.    An  attomev  had  served  an  original 

evidence. 

notice  and  filed  a  petition  in  the  name  of 
plaintiff  against  the  owner  or  operator  of  the  automobile  in 
the  prior  accident,  in  which  it  was  claimed  that  plaintiff  was 
severely  injured  and  bruised.  The  only  puiT)ose  of  this  was 
to  show  as  an  admission  that  plaintiff  was  injured  in  a  prior 
accident,  and  that  a  part  of  his  present  claim  was  because  of 
the  prior  accident.  Plaintiff  claimed  that  he  did  not  author- 
ize the  attorney  to  make  the  statements  therein.  Counsel 
discuss  questions  as  to  the  authority  of  an  attorney  to  bind 
his  client  by  allegations  in  the  pleadings,  questions  of  ratifi- 
cation after  knowledge,  etc.  But,  as  we  view  it,  the  only 
purpose  of  this  evidence  would  be  to  decrease  the  plaintiff's 
recovery  in  this  case,  if  he  recovered  at  all;  but,  the  jury 
having  found  that  plaintiff  was  guilty  of  contributory  neg- 
ligence, and  that,  therefore,  he  could  not  recover  in  any 
amount,  we  think  the  admission  of  this  testimony  was  with- 
out prejudice,  even  conceding  it,  for  the  purpose  of  argu- 
ment, to  have  been  erroneous. 

Some  other  minor  questions  are  argued,  but  they  are  not 
of  controlling  importance.  There  is  no  error,  and  the  judg- 
ment is,  therefore, — Affirmed. 

Evans,  C.  J.,  Deemer  and  Salinger,  JJ.,  concur. 


Barbt  S.  Waterman,  Appellee,  v.  W.  J.  Bryson,  Appellant. 

WITNESSES:     Competency— Attorney  Testifying  for  CUent.     An 

1  attorney  is  a  competent  witness  for  his  client  in  the  case  on  trial, 
such  interest  simply  going  to  his  credibility. 

CONTBACfTS:    Breach — ^Non-Prematnre  Action.    Befusal  to  comply 

2  with  a  contract  matures  a  cause  of  action. 
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Appeal  from  Scott  District  Court. — William  Theophilus, 

Judge. 

Thursday,  June  29,  1916. 

Rehearing  Denied  Saturday,  September  30,  1916. 

Plaintiff  alleges,  substantially,  that  he  and  defendant 
agreed  to  enter  into  a  written  lease  for  a  theater  building; 
that  plaintiff  paid  defendant  $298  on  the  strength  of  the 
agreement;  that  defendant  refused  to  make  the  lease  and 
plaintiff  never  obtained  possession  of  the  building,  and  defend- 
ant refuses  to  pay  back  the  money  paid.  Trial  to  a  jury. 
Defendant  offered  no  evidence.  There  was  a  verdict  for 
plaintiff  for  $298,  with  interest.  Defendant  appeals. — 
Affirmed. 

Sharo^i  &  Higgim  and  TV.  M.  Chamberlam,  for  appel- 
lant. 

F.  A,  Cooper  and  Chezem,  Maines  &  Kelly,  for  appellee. 

Pbestoij,  J. — ^1.  There  is  some  confusion  in  the  record, 
because  of  many  corrections  of  the  abstract  by  an  amended 
abstract  of  appellee.  We  could  get  a  much  better  under- 
standing of  the  case  if  the  record  were  correctly  set  out  in 
one  abstract. 

The  petition  was  in  three  counts,  but  the  matters  cov- 
ered thereby  were  not  all  submitted  to  the  jury.  The  ques- 
tions presented  are  very  largely  of  fact,  and  whether  the 
verdict  is  supported  by  the  testimony.  The  plaintiff's  claim 
is  that  the  oral  a^eement  was  made  about  July  24,  1914. 
This  action  was  begun  August  5,  1914,  and  it  is  claimed  by 
defendant  that,  a  few  days  thereafter,  a  lease  was  signed  by 
both  parties.  But  disputed  points  in  the  case  are  whether 
the  so-called  lease  was  executed,  and  whether  in  accordance 
with  the  prior  verbal  agreement,  and  whether,  if  executed, 
it  was  delivered.     Appellee  contends,  and  the  jury  could 


1 
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have  80  found,  that  there  was  never  any  delivery  of  the 
lease  alleged  by  appellant  to  have  been  executed,  and  that 
the  parties  never  at  any  time  regarded  it  as  being  a  sub- 
sisting  written  contract,  and  that  it  was  never  acted  upon, 
and  that  no  possession  was  ever  given  under  it,  and  no 
possession  ever  offered  under  it,  and  that  none  of  the  things 
which  were  essential  to  give  it  life  were  ever  done. 

At  the  close  of  plaintiff's  evidence,  which,  as  stated, 
was  all  the  evidence  in  the  case,  the  defendant  moved  for 
an  instructed  verdict,  on  the  following  grounds: 

**  (1)  That  the  evidence  of  plaintiff  shows  that  certain 
negotiations  for  a  contract  or  lease  were  commenced  on  or 
about  the  23d  day  of  July,  1914,  and  were  continued  until 
about  the  5th  day  of  August,  1914,  when  it  was  agreed  that 
the  verbal  contract  was  completed  as  modified;  that  this 
cause  of  action  was  begun  in  this  court  on  the  4th  day  of 
August,  1914,  and  no  cause  of  action  had  accrued  to  the 
plaintiff  at  that  time.  (2)  The  allegations  of  the  petition 
are  that  a  certain  contract  was  entered  into  on  or  about  the 
'  24th  day  of  August,  1914,  containing  certain  terms  and  con- 
ditions, and  the  evidence  of  the  plaintiff  fails  to  show  that, 
at  any  time,  he  ever  did  sign  or  offer  to  sign  a  contract 
embod3dng  the  terms  and  conditions  upon  which  he  pred- 
icated his  suit.  (3)  The  evidence  in  this  case  shows  that, 
if  there  was  any  failure  on  the  part  of  either  party  to  this 
ease  to  enter  into  a  written  contract,  it  was  on  the  part  of 
the  plaintiff  himself.  (4)  That  the  evidence  in  this  case 
shows  that  there  was  a  written  contract  entered  into  by  and 
between  the  parties  to  this  suit  and  that  the  defendant  was 
ready  and  willing  to  and  did  sign  the  contract  which  em- 
bodied the  terms  and  conditions  of  the  contract  which  plain- 
tiff testified  embodied  the  oral  negotiations  and  contract  in 
this  case,  and  that  the  only  contract,  as  shown  by  the  evi- 
dence, which  the  defendant  refused  to  sign,  was  one  which 
the  plaintiff  had  changed,  and  was  not  substantially  the  same 
contract  which  both  parties  had  signed. 
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That  there  is  not  sufficient  evidence  in  the  case  upon 
which  to  base  a  verdict  for  plaintiff  under  any  theory  or 
count  alleged  in  plaintiff's  petition.'* 

After  stating  the  issues  as  made  by  the  pleadings  some- 
what in  detail,  and  instructing  as  to  the  burden  of  proof, 
preponderance  of  evidence,  etc.,  the  court  instructed  the 
jury  as  follows: 

**The  questions  or  issues  for  you  to  try  and  determine 
in  this  case  are  these:  (1)  Did  the  plaintiff  and  defendant, 
on  or  about  July  24,  1914,  mutually  verbally  agree  to  enter 
into  a  written  lease  for  the  Family  Theater  property,  as 
claimed  by  the  plaintiff?  (2)  If  they  did  so  agree,  then  has 
the  defendant  failed  and  refused  to  enter  into  such  written 
lease  as  per  said  verbal  agreement  with  the  plaintiff?  (3) 
If  you  should  so  find  that  the  defendant  has  failed  and 
refused  to  enter  into  such  written  lease,  then  was  the  plaintiff 
free  from  any  fault  on  his  part  to  cause  such  failure  and 
refusal  on  the  part  of  the  defendant?  ...  (7)  There- 
fore, if  you  should  find  from  a  preponderance  of  evidence  in 
the  case  that  plaintiff  and  defendant,  on  or  about  July  24, 
1914,  did  verbally  mutually  agree  to  enter  into  a  written 
lease,  as  claimed  by  the  plaintiff,  for  the  said  Family  The- 
ater property,  and  you  should  further  so  find  that  the  defend- 
ant has  failed  and  refused  to  enter  into  such  written  lease, 
as  per  said  verbal  agi-eement  with  the  plaintiff,  and  you 
should  further  so  find  that  such  failure  and  refusal  to  enter 
into  a  lease  was  not  caused  by  any  fault  of  the  plaintiff,  then 
your  verdict  must  be  for  the  plaintiff;  but  if  you  do  not  so 
find,  then  your  verdict  must  be  for  the  defendant.  (8)  In 
case  you  should  return  a  verdict  in  favor  of  the  plaintiff,  the 
amount  thereof  should  be  $298,  with  6  per  cent  interest 
thereon  from  August  5,  1914." 

No  complaint  is  made  by  appellant  of  the  instructions. 
We  deem  it  unnecessary  to  set  out  the  evidence.  The  record 
has  been  examined,  and  it  is  sufficient  to  say  that  the  fact 
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questions  were  for  the  determination  of  the  jury,  and  we 
are  of  opinion  thai  the  verdict  has  sufficient  support. 

Cases  are  cited  by  appellee  to  the  following  proposi- 
tions: That  the  law  raises  an  implied  promise  to  pay  bacE 
money  that  has  been  received  without  consideration,  or  upon 
the  consideration  that  has  failed;  and  that  an  action  may  be 
maintained  to  recover.  Also,  that  an  action  may  be  main- 
tained to  recover  money  received  under  a  special  contract 
which  has  been  abandoned  or  rescinded,  or  the  performance 
of  which  has  been  prevented  by  the  wrongful  act  of  the  party 
who  has  received  the  money.  Also,  that,  where  one  has 
obtained  money  from  another  by  oppression,  imposition, 
extortion  or  deceit,  or  by  the  commission  of  a  trespass,  and 
the  like,  such  money  is,  in  contemplation  of  law,  money 
received  for  the  use  of  the  injured  party.  That  it  is  not 
the  money  of  the  wrongdoer — ^he  has  no  right  to  retain  it — 
and  the  law,  therefore,  implies  a  promise  from  him  to  return 
it  to  the  rightful  owner.  These  propositions  are  not  dis- 
puted by  appellant. 

2.    Appellant  complains  that  he  was  prevented  from 

having  a  fair  and  impartial*  trial,  because  some  of  the  attor- 

neys  engaged  in  the  trial  of  the  case  testified  as  witnesses 

1.  Witnesses  :        ^^^  ^^^^  evidence  against  the  defendant,  and 

attorney^Ssti-     ^^^  ^^  ^^^  attorneys  afterwards  made  the 

fying  for  client   ^j^^j^^  argument  to  the  jury,  and  cites  cases 

to  the  point  that  attorneys  should  not  combine  their  duties 
as  such  with  that  of  witness.  But  we  have  held  that  it  is 
not  error  for  an  attorney  to  testify,  though  he  remain  in  the 
case,  and  that,  even  though  the  rules  of  ethics  have  been 
violated,  the  client  should  not  be  made  to  suffer  for  it.  It 
is  not  a  defwise  to  the  action,  but,  aside  from  the  question 
of  professional  ethics,  it  is  a  question  as  to  the  weight  of  the 
testimony.  There  are  cases  where  an  attorney  may  not  safely 
withdraw  entirely  from  a  case,  without  prejudice  to  the  rights 
of  his  client.  In  the  instant  case,  the  court  instructed  the 
jury  as  follows: 
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**  While  an.  attorney  engaged  in  the  trial  of  a  case  has  a 
perfect  right  to  testify  as  a  witness  in  behalf  of  his  client, 
yet  our  Supreme  Court  looks  with  disfavor  upon  such  prac- 
tice, and  condemns  it,  unless,  during  the  progress  of  the  trial, 
it  becomes  necessary  for  such  attorney  to  testify  as  a  witness, 
to  protect  the  rights  and  interests  of  his  client  in  the  case. 
It  appears  that  plaintiff's  witnesses,  Frank  Cooper  and  Glen 
Kelly,  are  attorneys  engaged  in  the  trial  of  this  case  in  behalf 
of  the  plaintiff,  and  you  may  consider  such  fact  in  weighing 
their  testimony,  and  give  the  testimony  of  each  such  weight 
and  credibility  as  you  in  your  judgment  deem  the  same 
entitled  to." 

3.  It  is  next  contended  by  appellant  that  the  action  was 
prematurely  brought,  because,  as  he  alleged,  negotiations  were 
continued  after  the  suit  was  brought;  that  there  can  be  no 
2.  Contracts:  breach  of  Contract  until  it  develops  that  the 
premature"'  parties  Cannot  agree  upon  the  terms  of  the 
action.  lease.     But  there  is  evidence  in  the  record 

from  which  the  jury  could  have  found  that,  before  the  action 
was  brought,  the  appellant  had  refused  to  keep  his  original 
agreement.  Subsequent  efforts  on  his  part  to  enter  into 
some  other  kind  of  agreement  cannot  avail  him.  And  there 
h  evidence  that  defendant  notified  plaintiff  that  he  would 
not  comply  with  the  contract.  The  authorities  hold  that  pos- 
itive notice  of  an  intended  breach  of  a  contract  to  be  per- 
formed in  the  future  may  be  treated  as  an  actual  breach; 
also,  that  a  subsequent  promise  or  offer  to  perform  should 
be  disregarded.  Hdiloway  v.  Oriffith,  32  Iowa  409 ;  Quartan 
V,  Amencan  Law  Book  Co,,  143  Iowa  517 — 529. 

There  is  no  error,  and  the  judgment  is,  therefore, — Af" 
firmed.  # 

Evans,  C.  J.,  Deemer  and  Gaynor,  JJ.,  concur. 
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R.  B.  Mabtin,  Appellant,  v,  E.  G.  Dilley  et  al.,  Appellees. 

EXSCnnON:     Sale — ^Bedemption — ^Owner — ^Evidence.     Evidence  re- 

1  viewed,  and  held  to  clearly  show  that  a  redemptioner  was  the 
owner  of  the  property  sold  on  execution,  with  consequent  right  to 
redeem  at  any  time  before  the  expiration  of  12  months  from  date 
of  sale. 

EXECUTION:    Sale — Bedemption — Check  in  Lieu  of  Cash — ^Validity. 

2  A  valid  redemption  from  execution  sale  may  be  made  by  the  act 
of  the  clerk  in  accepting  in  good  faith  and  as  cash  the  cheek  of 
the  attorney  representing  the  redemptioner,  followed  by  the  entry 
of  the  fact  of  redemption  on  the  record  and  the  prompt  honoring, 
of  the  check. 

EQUITY: '  Jurisdiction — Fraudulent  Bedemption  ftom  Execution  Saie. 

3  It  is  suggested  that,  if  redemption  from  execution  sale  be  attempted 
by  means  of  a  worthless  check,  equity  would  afford  available  rem- 
edies for  the  protection  of  the  clerk  accepting  the  check,  and  of 
the  holder  of  the  certificate  of  sale. 

Appeal  from  Woodbury  District  Court. — W.  G.  Sears,  Judge. 

Tuesday,  October  17,  1916. 

This  is  an  action  of  mandamus  against  the  sheriff  of 
Woodbury  County  to  compel  the  issuance  of  a  sheriff's  deed  to 
certain  real  estate,  in  pursuance  of  an  execution  sale  thereof. 
The  trial  court  dismissed  the  petition,  aLud  the  plaintiff  ap- 
peals.— Ajfjfirmed. 

Alfred  Pizey  and  Vail  E.  Purdy,  for  appellant. 

FavUle  &  Whitney  and  Milchrist,  Scott  &  Pitkin,  for 
appellees. 

Evans,  C.  J. — On  August  12,  1913,  the  plaintiff  became 
the  purchaser  of  certain  premises  at  sheriff's  sale  under  spe- 
cial execution.  On  August  10,  1914,  the  intervener,  Wells, 
purported  to  redeem  said  premises  from  such  execution  sale. 
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Wells  claimed  to  be  the  owner  of  the  premises,  having  acquired 
the  legal  title  thereto  in  October,  1913.  The  plaintiff  chal- 
lenges the  validity  of  the  redemption  purported  to  have  been 
made  by  Wells,  on  two  grounds : 

1.  That  Wells  was  not  the  owner  of  the  property,  but 
was  a  mortgagee  only. 

2.  That,  for  the  purpose  of  such  redemption,  he  paid 
no  money  into  the  hands  of  the  clerk,  but  delivei^ed  to  him 
a  check  only. 

It  is  urged  that  the  clerk  was  not  authorized  to  accept 
such  check,  and  that,  therefore,  the  purported  redemption 
was  not  accomplished. 

1.    Returning  to  the  fii-st  contention,  it  is  made  to  appear 
that,  at  the  time  of  the  sheriff's  sale,  one  Stevens  was  the 
execution  defendant,  and  the  owner  of  the  property.    He  had, 
1.  Execution:        however,    conveyed    the    legal    title    to    one 
tfoniownSr      Moore,  as  security  for  a  debt  of  $1,280.    A 
evidence.  written  contract  was  executed  by  Moore  to 

Stevens,  wherein  it  was  agreed  that,  upon  payment  of  the 
$1,280,  the  property  should  be  conveyed  back  to  Stevens. 
Stevens  was  also  indebted  to  Wells  for  several  thousand  dol- 
lars. A  verbal  agreement  was  entered  into  between  Stevens 
and  Wells,  whereby  Wells,  for  a  consideration  of  $2,000,  to 
be  applied  as  a  credit  upon  the  note  held  by  him,  agreed  to 
buy,  and  Stevens  agreed  to  sell  the  property  to  Wellfi,  sub- 
ject to  the  sheriff's  sale  and  subject  to  the  claim  of  Moore. 
Wells  immediately  redeemed  from  Moore  by  paying  to  him 
the  amount  of  his  debt,  and  I\Ioore  conveyed  the  premises 
to  Wells,  with  the  consent  of  Stevens,  by  good  and  suflScient 
deed.  Later,  Wells  purported  to  make  redemption  from  the 
sheriff's  sale,  as  already  indicated.  These  facts  are  undis- 
puted.  They  furnish  no  room  for  debate  as  to  the  owner- 
ship of  Wells  and  as  to  liis  right  to  redeem.  We  hold,  there- 
fore, that  Wells  was  the  owner  of  tlie  property,  and  was 
entitled  to  redeem  on  August  10,  1914,  when  the  attempted 
redemption  was  made. 
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2.  The  purported  redemption  on  August  10,  1914,  was 
made  by  Whitney,  an  attorney  for  the  intervener.  He  an- 
nounced to  the  clerk  of  the  district  court 'his  purpose  to 
2  Execution-  '  redeem,  and  ascertained  from  such  clerk  the 
cheSPfnUeiiof  auiount  ucccssary  for  such  redemption.  He 
cash:  validity,  ^^rbally  offered  to  the  clerk  to  give  his  check 
for  the  amount,  or  to  produce  the  currency.  The  clerk 
advised  him  that  he  would  accept  his  check,  and  the  check 
was  accordingly  given  for  the  full  amount.  The  maker  of 
the  check  was  known  to  the  clerk,  and  was  deemed  respon- 
sible. The  check  was  deposited  by  the  clerk  in  his  bank  of 
deposit,  and  the  amount  thereof  was  therein  placed  to  hia 
credit.  The  check  passed  through  the  usual  course  of  col- 
lection, and  was  honored  at  all  points.  The  check  was  drawn 
by  Whitney  against  the  Bank  of  Marathon,  of  which  bank 
the  intervener.  Wells,  was  president.  Whitney  had  arranged 
in  advance  for  the  credit  upon  which  the  check  was  drawn. 
Both  Whitney  and  the  clerk  acted  in  good  faith;  likewise, 
Wells,  for  whom  Whitney  was  acting. 

The  plaintiff's  attack  upon  the  legality  of  the  redemp- 
tion is  based  upon  the  proposition  that  the  clerk  had  no 
authority  to  accept  other  than  currency  for  the  purpose  of 
such  redemption,  and  upon  the  further  fact  that  the  plain- 
tiff called  at  the  clerk's  offiee  on  the  13th  of  August  and 
presented  his  certificate  and  asked  for  the  redemption  money, 
and  that  he  did  not  receive  the  same.  It  is  the  contention  of 
the  plaintiff  at  this  point  that  the  clerk  asked  him  to  come 
in  on  a  later  day.  The  clerk's  version  of  this  incident  is 
that,  when  the  plaintiff  came  in  and  asked  for  the  redemp- 
tion money,  he  said,  ''Just  wait  a  moment  and  I  wijl  talk 
with  Mr.  Wells."  The  plaintiff  immediately  walked  out  and 
refused  to  return,  even  though  immediately  notified  that  his 
money  was  ready  for  him.  The  plaintiff's  argument  is  con- 
centrated upon  this  incident,  the  claim  being  that  the  redemp- 
tion money  was  not  available  to  him  until  after  the  expira- 
tion of  the  year  of  redemption. 
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In  Webb  v.  Watson,  18  Iowa  537,  a  redemption  was 
made  by  a  delivery  to  the  clerk  of  a  certificate  of  deposit. 
It  was  sustained  in  this  court  as  sufScient.  The  plaintiff 
claims  to  distinguish  the  present  case  from  that  case  by  the 
circumstance  already  related.  We  think  the  distinction  is 
without  substance  of  merit.  The  clerk  had  accepted  the 
check  and  he  had  received  credit  therefor.  He  had  entered 
the  redemption  upon  the  record.  The  check  was  in  fact 
good.  The  redemption,  therefore,  was  good,  under  the  author- 
ity of  Webb  V,  Waison,  If  the  redemption  was  good  when 
made,  it  could  not  be  defeated  by  the  subsequent  conduct  of 
the  clerk,  if  any,  in  satisfying  himself  that  the  check  had 
been  honored.  The  action  of  Whitney  and  the  clerk  was,  on 
its  face,  a  fair  compliance  with  the  provisions  of  the  statute, 
and  accomplished  its  ends  in  the  manner  in  which  financial 
transactions  are  usually  had. 

Nor  is  it  necessary  to  say  that  such  purported  redemp- 
tion would  be  necessarily  conclusive  under  all  circumstances. 
If  dishonesty  were  brought  to  light,  or  if  the  check  were 

dishonored,  equitable  remedies  would  be 
*  iiicUoVrfraud'    readily  available  for  the  full  protection  either 

ulent  redemp- 

tion  from  exe-     01  the  clcrk  or  of  the  certificate  holder.    Upon 

cution  sale. 

the  record  before  us,  no  one  suffered  any  prej- 
udice by  reason  of  the  method  of  transaction.  In  Wakefield 
V.  Ratherham,  67  Iowa  444,  a  purported  redemption  was  sus- 
tained, though  the  amount  paid  in  to  the  clerk  was,  by  mis- 
take, less  than  the  amount  due,  the  redeeming  defendant  being 
permitted  to  pay  the  omitted  difference  even  after  the  expira- 
tion of  12  months.  The  precise  question  here  presented  was 
passed  on  in  Bowen  v.  Vangundy  (Ind.),  33  N.  E.  687,  and 
in  Hooker  v.  Burr,  137  Cal.  663.  In  each  case,  it  was  held 
that  a  redemption  by  check  in  lieu  of  currency  was  legally 
sufficient.  We  think  the  case  was  properly  decided  by  the 
lower  court,  and  its  judgment  is  therefore — Affirmed. 

Ladd,  Gaynor  and  Salinger,  JJ.,  concur. 
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Henry  Renard,  Appellee,  v.  P^teb  Hatton  et  al.,  Appellants. 

MOBTQAaES:  Foreclosure— Bight  to  Foieclose^-Nonpayment  of 
Interest.  A  mortgagee  has  a  clear  option  to  declare  the  entire 
mortgage  debt  due  and  payable  for  the  nonpayment  of  intercut 
annually,  when  the  mortgagor  has  distinctly  agreed  to  so  pay  the 
interest,  with  a  further  agreement  that  a  default  on  his  part  in 
complying  with  any  of  the  conditions  shall  mature  the  entire  debt, 
even  though  the  note  provides  that,  if  the  interest  he  not  so  pQLtdy 
it  shall  thereupon  become  a  part  of  the  principal,  and  draw  inter- 
est at  the  same  rate  and  on  the  same  conditions  as  the  m^ginal  sum. 

Appeal  fro7n  Lee  District  Court. — W.  S.  Hamilton,  Judge. 

Tuesday,  October  17,  1916. 

The  promissory  note  was  given  for  $5,900  as  part  of  the 
purchase  price  of  the  land,  covered  by  the  mortgage  executed 
by  the  maker  to  secure  its  payment,  and  is  in  words  following : 

*  *  Five  years  after  date  I  promise  to  pay  to  Henry  Renard 
or  order.  Five  Thousand  Nine  Hundred  Dollars,  at  The  State 
Central  Savings  Bank,  Keokuk,  Iowa,  for  value  received,  with 
interest  at  the  rate  of  5  per  cent  per  annum  after  date  until 
paid,  payable  annually ;  and  if  the  interest  be  not  so  paid,  it 
shall  thereupon  become  a  part  of  the  principal,  and  draw 
interest  at  the  same  rate  and  on  the  same  terms  as  the  original 
sum  above  named,  and  in  case  of  suit  or  any  proceeding  herein 
authorized  by  law  we  agree  to  pay  all  costs  thereof,  including 
attorney's  fees." 

The  mortgage  is  so  conditioned  that  payment  of  the  note 
be  made  ** according  to  the  terms  thereof,''  and  stipulated 
that: 

*  *  At  any  interest  paying  time,  the  said  Hatton  nlay  pay 
to  said  Renard  such  sum  or  sums  of  money  on  amount  due 
as  he  may  see  fit,  with  interest  at  five  per  cent  per  annum 
from  date,  payable  as  specified  in  said  note,  and  pay,  before 
interest  or  penalty  attaches,  all  taxes  upon  said  premises. 
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and  insure  said  premises  against  fire  in  some  responsible  fire 
insurance  company,  to  be  selected  by  grantee  or  his  assign, 
for  the  sum  of  $600,  loss,  if  any,  payable  to  grantee,  all  of 
which  we  hereby  agree  to  do,  and  in  default  thereof  the 
same  may  be  paid  by  said  grantee  or  his  assigns  and  become 
a  part  of  the  claim  secured  by  this  mortgage,  and  the  amount 
so  paid  shall  draw  interest  from  the  time  of  payment  at  the 
same  rate  as  the  note  secured  hereby.  And  in  default  of  any 
of  the  stipulations,  provisions  or  conditions  of  this  mortgage 
or  said  note,  then  the  whole  amount  secured  hereby  shall 
immediately  become  due  and  payable.*' 

The  petition  alleged  that  *  *  the  interest  is  due  and  unpaid, 
and  demand  has  been  made  on  said  defendant,  and  he  has 
refused  and  neglected  to  pay  same,  and  plaintiif  hereby  elects 
to  declare  the  whole  of  said  note  and  mortgage  due  and  pay- 
able, and  does  hereby  declare  all  of  same  now  due." 

To  this  petition  defendant  demurred,  on  the  ground  that 
it  showed  on  its  face  that  there  had  been  no  default  in  the 
payment  of  interest.  The  demurrer  was  overruled,  and,  as 
the  defendant  failed  to  plead  over,  decree  was  entered  as 
prayed.     The  defendant  appeals. — Affirmed. 

Archer  C,  Miller  and  W.  J.  Roberts,  for  appellants. 
A.  L.  Parsons,  for  appellee. 

Ladd,  J.^A  condition  of  the  mortgage  is  that,  '*in  default 

of  any  of  the  stipulations,  provisions  or  conditions  of  this 

mortgage  or  said  note,  then  the  whole  amount  secured  hereby 

MoRTOAOEs:        shall  immediately  become  due  and  payable.'' 

Hght^to  fore-  Another  is  that  payment  of  the  promis- 

menVonnterl"     sory  note  be  made  at  maturity,  *' according 

**'•  to  the  terms  thereof."    If,  then,  the  interest 

was  not  paid  when  promised  in  the  note,  the  payee  had  the 

option  to  declare  the  amount  of  the  note  due  and  payable. 

We  necessarily  turn  to  the  note,  to  ascertain  whether  there 

had  been  any  default  in  the  payment  of  interest.    In  it,  the 
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maker  promises  **to  pay  to  Henry  Benard  .  .  •  five 
thousand  nine  hundred  dollars  .  .  .  for  value  received, 
with  interest  at  the  rate  of  5  per  cent  per  annum  after  date 
until  paid,  payable  annually;  and  if  the  interest  be  not  so 
paid,  it  shall  thereupon  become  a  part  of  the  principal,  and 
draw  interest  at  the  same  rate  and  on  the  same  terms  as  the 
original  sum  above  named." 

That  the  interest  may  become  a  part  of  the  principal 
does  not  obviate  the  promise  to  pay  it  ** annually."  This  is 
a  condition  of  the  note,  and  one  on  default  of  which  the  mort- 
gage authorized  the  mortgagee  to  declare  *'the  whole  amount 
secured"  by  the  mortgage  due  and  payable.  Failure  to  pay 
the  interest  ** annually"  was  none  the  less  a  ''default"  be- 
cause of  what  might  subsequently  become  of  the  interest. 
Evidently,  it  is  made  by  the  note  a  part  of  the  principal  for 
the  purpose  of  bearing  interest,  and  becomes  eflfective  whether 
the  entire  note  becomes  due  or  not.  "Whatever  the  purpose, 
and  even  though  the  time  between  this  happening  and  the 
maturing  of  interest  be  momentary,  as  suggested  by  appel- 
lant, the  fact  of  there  having  been  a  default  in  the  promise 
to  pay  it  ''annually"  remains,  and  we  see  no  obstacle  in  the 
way  of  the  mortgagee's  taking  advantage  of  the  broken  con- 
dition at  any  time  before  payment.  The  case  is  readily  dis- 
tinguishable from  Wood  v,  Whisler,  67  Iowa  676 ;  for  in  that 
case,  as  said  by  the  court,  neither  the  notes  nor  the  mortgage 
provided  for  the  payment  of  interest  annually.  "They  simply 
provide  that,  in  case  it  is  not  so  paid,  it  shall  draw  interest, 
thus  leaving  it  optional  with  the  defendant  to  pay  interest." 
Here,  there  was  a  distinct  promise  to  pay  annually,  an  omis-  * 
sion  so  to  do,  because  of  which  the  mortgagee  was  authorized 
by  the  terms  of  the  mortgage  to  elect  to  declare  the  entire 
indebtedness  due.  He  did  so,  and  was  entitled  to  the  relief 
prayed.  The  ruling  in  overruling  the  demurrer  has  our 
approval,  and  is — Affirmed, 

Evans,  C.  J.,  Qaynor  and  Salinger,  JJ.,  concur. 
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State  op  Iowa,  Appellee,  v.  Harve  Deitrick,  Appellant. 

STATXrriiS:  Penal  Statutes — Construction — Census  Act.  Statute 
language  defining  crime  will  not  be  extended  beyond  the  clear 
import  of  the  words  used.  Therefore,  statute  authority  in  the 
Census  Act  to  interrogate  (a)  as  to  the  ''ownership  of  farms," 
and  (b)  as  to  the  ''tenure"  under  which  an  occupant  was  holding 
lands,  and  providing  punishment  for  those  who  refuse  to  make 
answer,  authorizes  no  inquiries  as  to  the  inctimbrancos  existing  on 
such  lands,  and  a  refusal  to  make  answer  to  such  latter  inquiries 
constitutes  no  offense.      (Sec.  171-,  Code  Suppl,  Supp.,  1915.) 

Appeal  from  Clarke  District  Cmirt. — Thomas  L.  Maxwell, 

Judge. 

Tuesday,  October  17,  1916. 

Dependant  was  convicted  of  a  misdemeanor,  in  that  he 
refused  to  answer  a  certain  question  propounded  to  him  by 
the  census  enumerator,  touching  incumbrance  upon  his  land. 
Convicted  in  the  court  below  and  appeals. — Reversed. 

0.  M.  Slaymaker,  for  appellant. 

George  Gossan,  Attorney  Gkneral,  and  M,  L.  Tem/pU, 
County  Attorney,  for  the  State. 

Qaynob,  J. — On  the  21st  day  of  August,  1915,  there 
was  filed  in  the  office  of  the  justice  of  the  peace  in  and  for 
Clarke  County,  the  following  information : 

Statutes:  *'The  defendant  is  accused  of  the  crime 

construcuon? '    ^^  refusing  to  make  answer  to  the  enumer- 
census  act  ^^^^  ^£  ^^  census  as  required  by  law.    For 

that  the  defendant,  on  the  15th  day  of  July,  1915,  at  the 
township  of  Washington  in  the  county  and  state  aforesaid, 
did  wilfully  refuse,  after  being  duly  warned  that  he  was  act- 
ing in  contravention,  to  answer  questions  appearing  on  the 
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blanks  furnished  to  the  assessor  and  enumerator  of  Washing- 
ton Township,  Clarke  County,  as  the  same  were  prepared  by 

the  executive  council  of  the  state  of  and  furnished 

to  T.  A.  Patterson,  the  assessor  and  enumerator  for  said  town- 
ship of  Washington,  Clarke  County,  state  of  Iowa,  by  W.  A. 
Crist,  auditor  of  said  Clarke  County,  Iowa,  contrary  to  the 
statutes  in  such  cases  made  and  provided,  and  dgainst  the 
peace  and  dignity  of  the  state  of  Iowa.'' 

To  said  information,  the  defendant  pleaded  not  guilty, 
was  tried  before  the  justice  without  a  jury,  and  convicted. 
From  this  conviction  he  appeals.  The  case  was  tried  upon 
an  agreed  statement  of  facts,  from  which  it  appears  that  the 
following  is  a  true  copy  of  the  blank  prepared  by  the  exec- 
utive council  of  the  state  and  furnished  by  the  council  to  the 
auditor  of  the  county,  and  by  him  distributed  to  the  assessor 
or  enumerator  of  the  township  in  which  defendant  resided: 


Card 

No.   . 


Sex 


I   Male 
}   Female 


^fame Age. 

County P.  O 


Coloi^^^^^y^^^^. 
TBTrJeST^WHoweTr. 


Singi 


e. 


Divorced . . 


MooUis  in  School  1914 

Public High .... 

Private^^^ColJege^ 

Read    

Write    ^^^^^ 


Blind Deaf. . . 

Ingane Idiot... 


Town  or  Township. . . . ^ Ward . . , 

Months  in  1914 

Occupation Unemployed . , 

Total  earnings  fbr  1914  from  occupation  |< 


Extent  of  i  Common High 

Education  (  Grammar. . . .    School College. . . . 


Birth 
[Place. 


Do  you  own  your  own  ( Tes 
home.orfarm?       (No 


Incumbrance  on  farm  or  home  $ 

Value  of  farm  or  home  $ 

Military  Service :   Civil  War . .  Mexican . .  Spanish . . 
an  try . . .  Cavalry . . .  Artillery   . .  Navy . .  State . . . 

Regiment . . .  Company . . .  Church    Affiliation 

If    Foreign    Born    arelFather's  Mother's 

you  Naturalised birthplace Birthplace 

Years  in  U.  S bemarks   

Team  in  Iowa |  Signed Assessor 

It  is  further  stipulated  that  Mr.  Patterson  was,  at  the 
time,  the  assessor  or  enumerator  of  the  township;  that  he 
ealled  on  defendant  and  propounded  to  him  the  questions 
appearing  on  the  above  card;  that  all  the  questions  were 

Vol.  1781a.- 
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answered,  except  the  question,  ''Incumbrance  on  farm  or 
home."  This,  the  defendant  refused  to  answer,  after  being 
warned  that  a  refusal  to  answer  was  a  violation  of  the  stat- 
ute. The  questions  were  propounded  and  refusal  to  answer 
occurred  in  June,  1915.  » 

The  statute  under  which  this  prosecution  is  brought  is 
found  in  Title  II,  Chapter  8,  Sections  171,  172,  173,  174  and 
175-a  of  the  Supplemental  Supplement  to  the  Code,  1915,  and 
provides : 

''Section  171.  The  executive  council  shall  cause  to  be 
prepared  and  printed,  blank  forms,  suitable  for  the  purpose 
of  taking  the  census,  to  enable  the  assessors  to  make  uniform 
returns  of  population  and  agriculture  for  the  census.  The 
schedules  relating  to  the  population  shall  comprehend,  for 
each  inhabitant,  the  name,  age,  color,  sex,  conjugal  condition, 
place  of  birth,  and  place  of  birth  of  parents,  whether  alien 
or  naturalized,  number  of  years  in  the  United  States  and  in 
the  state  of  Iowa,  occupation,  months  unemployed,  literacy, 
school  attendance,  and  ownership  of  farms  and  homes;  and 
the  executive  council  may  use  its  discretion  as  to  the  con- 
struction and  form  and  number  of  inquiries  necessary  to 
secure  information  under  the  topics  aforesaid.  The  schedules 
relating  to  agriculture  shall  comprehend  the  following  topics : 
Name  of  occupant  of  each  farm,  color  of  occupant,  tenure, 
acreage,  value  of  farm  and  improvements,  acreage  of  differ- 
ent products,  quantity  and  value  of  products  and  number  and 
value  of  live  stock.  .  .  .  The  specific  form  and  division  of  in- 
quiries necessary  to  secure  information  under  the  foregoing 
topics,  shall  be  in  the  discretion  of  the  executive  council.  Such 
blanks  must  be  furnished  to  the  respective  county  auditors, 
and  by  them  to  the  township  assessors,  on  or  before  the  first 
Monday  in  January  of  the  year  in  which  the  census  is  to 
be  taken. 

"See.  172.  If  any  person  shall  refuse  to  make  answer 
to  any  of  the  questions  appearing  on  the  blanks  furnished 
the  assessors  and  enumerators,  such  person  shall  be  warned 
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that  he  is  acting  in  contravention  of  law  and  upon  farther 
refusal  it  shall  be  the  duty  of  the  assessor  or  enumerajbor  to 
file  an  information,  under  oath,  against  such  person  before 
any  magistrate  in  the  county,  who  shall  thereui>on  issue  a 
warrant  for  the  arrest  of  the  accused.  If  the  person  com- 
plained against  upon  hearing  shall  answer  the  questions  re- 
quired by  law  to  be  propounded  by  the  assessor,  the  action 
shall  be  dismissed  by  the  magistrate  at  the  costs  of  the  accused. 
If  the  accused  be  found  guilty  as  charged,  he  shall  be  fined 
not  less  than  $5  and  not  more  than  $100,  and  in  default  of 
payment  of  such  fine  shall  be  imprisoned  in  the  county  jail 
for  not  to  exceed  30  days." 

The  contention  of  the  defendant  is  that  this  statute  did 
not  confer  upon  the  executive  council  authority  to  incor- 
porate in  the  blanks  the  question  which  he  refused  to  answer ; 
that  the  state,  through  its  legislature,  had  authorized  the 
executive  council  to  prepare  blanks  for  the  purpose  of  secur- 
ing informati(m  from  the  inhabitants  of  the  state,  for  the 
use  and  benefit  of  the  state,  touching  matters  concerning  which 
the  state  desired  information;  that  the  information  desired 
by  the  state  was  exposed  in  the  statute  which  conferred  the 
authority  upon  the  executive  council ;  that  the  executive  coun- 
cil had  no  authority  or  power,  and  none  was  vested  in  them 
by  the  state,  to  enlarge  the  scope  of  the  iaquiry  provided  for 
in  the  statute;  that  the  defendant  could  not  be  held  crim- 
inally for  a  refusal  to  answer  any  question  propounded  to 
him,  though  found  in  the  blanks,  which  was  not  called  for 

r 

by  the  .act  of  the  legislature,  which  alone  authorized  the 
inquiry. 

The  question  which  the  defendant  refused  to  answer 
called  for  information  touching  the  incumbrance,  if  any, 
upon  his  home  or  farm.  The  question  arises :  Did  the  state, 
through  its  legislature,  in  the  enactment  of  the  statute  here- 
inbefore set  out,  call  upon  the  citizen  to  answer  this  ques- 
tion, and  did  it  authorize  the  executive  council,  through  the 
subordinate  ofScers,  to  propound  this  question  to  the  citizen, 
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and  exact  of  him,  under  penalty,  an  answer  to  the  question  ? 

This  brings  us  to  a  eonisideration  of  the  wording  of  the 
statute  under  which  the  authority  is  claimed  to  exist.  This 
is  a  penal  statute,  so  far  as  this  defendant  is  concerned,  and 
must  be  strictly  construed.  Unlesis  the  power  is  granted  to 
this  officer  of  the  law  to  propound  this  question  to  the  citizen 
and  to  force  an  answer  under  penalty  of  prosecution,  he  can- 
not be  held  as  for  a  public  offense  in  failing  to  answer.  The 
authority  of  these  officers  of  the  state  to  propound  this  ques- 
tion and  exact  an  answer  under  penalty  must  be  found  in 
the  law  under  which  the  authority  is  claimed.  Much  argu- 
ment has  been  made  to  the  effect  that  it  may  be  of  interest  to 
the  executive  council,  or  to  the  state  as  a  political  entity, 
to  know  the  incumbrance  upon  farm  lands  of  the  state ;  that 
the  financial  condition  of  the  people  is  an  important  matter  ; 
that  the  subject  of  taxation  is  of  interest  to  the  state;  that 
the  people  are  taxed  to  support  the  state ;  that,  therefore,  it 
may  fairly  and  justly  be  said  that  the  state  ought  to  be  per- 
mitted to  know  the  financial  copdition  of  her  people;  that, 
in  determining  the  financial  amdition  of  the  people  of  the 
state,  it  is  not  only  important  to  know  whether  they  own  their 
homes  or  farms,  but  also  whether  or  not  these  homes  and 
farms  are  incumbered. 

The  state  has  indicated  in  its  legislative  enactment  just 
what  it  desires  to  know.  It  has  been  quite  circumstantial  in 
stating  the  subject-matters  of  inquiry,  and  the  matters  about 
which  it  desires  information.  The  authority  of  these  officers 
to  interrogate  the  citizen  rests  wholly  upon  the  statute.  The 
subject-matter  concerning  which  they  are  empowered  to  inter- 
rogate the  citizen  is  set  out  in  the  statute.  Not  only  must 
the  power  and  authority  be  found  in  the  statute,  but  the 
limitations  of  the  power  also  are  in  the  statute.  The  author- 
ity to  interrogate  a  citizen  of  the  state  concerning  some  mat- 
ters in  which  the  state  is  interested,  designated  in  the  statute, 
does  not  authorize  the  officer  to  whom  the  power  is  given  to 
inquire  into  any  matter  except  such  as,  under  the  statute,  he 
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is  authorized  to  make  inquiry  into;  and  the  citizen  is  not 
bound  to  answer  any  question  propoimded  by  these  legal 
interrogators,  except  the  question  propounded  be  one  which 
the  interrogators  have  a  legal  right  to  propound. 

The  statute  provides,  in  Section  172,  that : 

"If  the  person  complained  against  upon  hearing  shall 
answer  the  questions  required  by  law  to  be  propounded  by 
the  assessor,  the  action  shall  be  dismissed." 

The  criminal  liability  rests  in  a  failure  to  answer  a  ques- 
tion which  the  law  authorizes  the  interrogator  to  propound, 
with  an  injunction  on  the  citizen  to  answer  under  penalty. 
An  examination  of  these  statutes  will  indicate,  in  a  measure, 
the  subject-matters  concerning  which  the  state  desired  infor- 
mation, and  concerning  which  interrogations  may  be  framed 
by  the  executive  council,  to  which,  when  framed,  truthful 
answers  must  be  given  by  the  citizen. 

The  purpose  of  the  legislature  is  expressed  in  the  first 
clause  of  the  act :  "  To  enable  the  assessor  to  make  uniform 
returns  of  population  and  agriculture  for  the  census."  The 
schedule  relating  to  population  relates  to  the  individual,  and 
his  ownership  of  farms  and  homes.  The  schedule  relating 
to  agriculture  comprehends  the  occupancy  of  the  farm,  the 
personality  of  the  occupier,  the  tenure  under  which  he  occu- 
pies, whether  a  lease,  a  fee  simple,  or  lesser  tenure;  the 
acreage  of  the  farm,  the  value  of  the  improvements  upon  the 
farm,  the  acreage  of  the  products  of  the  farm,  what  in  value, 
and  live  stock.  The  inquiry  cannot  go  beyond  the  scope  of 
the  authority  given,  nor  can  the  inquiry  extend  beyond  the 
subject-matter  concerning  which  the  inquiry  is  authorized. 
It  is  conceded  that,  if  this  defendant  is  to  be  holden,  it  must 
be  under  one  or  two  of  the  provisions  of  the  statute : 

iBt.  The  inquiry  authorized  concerning  ownership  of 
farms  and  homes. 

2d.  The  inquiry  authorized  concerning  tenure  of  occu- 
pancy. 

Tenure  does  not  involve  the  idea  of  incumbrance.  Tenure 
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is  from  the  Latin  word  tenere^  to  hold,  and,  in  its  technical 
sense,  is  the  mariner  by  which  land  or  tenements  are  holden. 
It  signifies  an  estate  in  lands.  The  common  tenure  in  this 
country  is  a  fee  simple.  This  is  an  absolute  tenure.  The 
tenure  of  the  owner  in  land  is  not  affected  by  a  mortgage  upon 
the  land. 

If  it  be  conceded,  as  contended  by  the  State,  that,  for 
some  purposes,  a  mortgagee  is  held  to  be  the  owner  (see  Lane 
V,  Wright,  121  Iowa  376),  yet  this  ownership  is  separate  and 
distinct  from  that  tenure  by  which  the  fee  simple  owner  holds 
and  occupies  the  land.  The  statute  did  not  contemplate  that 
he  should  give  the  tenure  of  any  but  the  occupant  or  holder 
of  the  legal  title.  But  we  are  not  agreed  to  the  proposition 
that  the  mortgagee  is  the  owner  in  the  sense  contemplated  by 
this  Statute.  In  a  case  in  which  a  mortgagee  or  lien  holder 
is  permitted  to  occupy  the  position  of  owner,  his  position  is 
worked  out  of  equitable  considerations.  Not  that  he  is  in 
fact  owner,  but  for  equitable  considerations  he  is  permitted 
to  enjoy  the  rights  of  an  owner.  This  is  peculiarly  true 
where  the  right  to  redeem  is  given  to  an  owner,  and  is  held 
to  include  a  judgment  creditor.  No  one  would  hold  that  a 
judgment  creditor  is,  in  any  technical  sense,  an  owner  of 
the  land  upon  which  his  judgment  rests,  and  yet  he  is  per- 
mitted to  redeem  and  to  occupy  the  position  of  owner  for 
the  purposes  of  redemption.  In  a  criminal  statute,  we  can- 
not give  to  the  word  ** ownership"  as  broad  a  significance. 
See  Adams  v.  Beale,  19  Iowa  61 ;  Swa^n  v,  Harvey,  117  Iowa  58. 

It  is  said,  however,  that,  even  conceding  that  the  word 
** owner''  does  not,  in  a  technical  sense,  include  incumbrances, 
incumbrances  ought  to  be  included,  for  the  reason  that  the 
state  is  interested,  not  only  in  knowing  who  owns  the  fee, 
but  in  knowing  whether  the  fee  is  incumbered  or  free  of 
incumbrance,  and  that  the  legislature,  in  authorizing  inquiry 
as  to  ownership  of  farms  and  homes,  intended  to  have  inquiry 
made  by  the  executive  council  as  to  incumbrance  upon  farms 
and  homes.     As  said  before,  they  did  not  authorize  this 
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inquiry,  and  we  do  not  extend  the  statute  beyond  the  plain 
wording  and  meaning  of  the  statute  in  criminal  cases. 

It  is  further  contended  that  the  executive  council  was 
authorized  by  the  statute  to  exercise  discretion  in  preparing 
the  blanks  as  to  specific  form  and  division  of  inquiries  nec- 
essary to  secure  the  information,  but  the  power  to  formulate 
and  divide  the  inquiries  does  not  give  authority  to  propound 
inquiries  not  authorized  by  the  statute.  The  topics  are  des- 
ignated in  the  statute,  and  the  discretion  of  the  executive! 
council  relates  only  to  the  construction  and  form  and  number 
of  inquiries  necessary  to  secure  information  on  the  topics 
designated.  No  new  topics  can  be  introduced  by  the  exec- 
utive council,  even  undfir  this  discretion.  The  discretion  con- 
ferred has  its  own  limitations,  and  these  limitations  are  to  the 
topics  designated. 

A  mortgage,  in  this  state,  or  a  judgment,  which  is  a  lien 
upon  land,  invests  the  mortgagee  or  judgment  holder  with 
no  right  which,  in  law,  amounts  to  an  ownership  in  the  land. 
He  has  no  right  of  entry  upon  it,  to  its  possession,  or  to  the 
enjoyment  of  any  part  of  it,  which  can  be  deemed  an  estate 
in  the  land.  He  has  simply  a  lien  upon  it  to  secure  the  pay- 
ment of  a  debt.  So  long  as  the  condition  of  the  contract 
remains  unbroken,  he  can  do  nothing  whatever  with  the  land. 
When  the  condition  is  broken,  the  breaking  of  the  condition 
does  not  vest  title,  nor  does  it  give  him  a  right  of  possession. 
Nor,  on  foreclosure,  does  he  become  the  owner.  His  right, 
upon  foreclosure,  is  to  have  the  land  sold  to  anyone  desiring 
to  purchase  it,  or  to  purchase  it  himself.  He  does  not  acquire 
ownership  in  the  land  unless  he  becomes  a  purchaser.  If 
sold,  the  amount  due  upon  the  mortgage  is  paid  out  of  the 
proceeds.  The  balance,  if  any,  is  paid  to  the  owner.  A  mort- 
gagee can  no  more  be  considered  the  owner  of  land  than  can 
a  judgment  creditor.  His  right,  upon  condition  broken,  is 
to  sell  the  laud,  take  the  proceeds,  discharge  the  mortgage. 

We  hold,  therefore,  that  the  statute  relied  on  did  not 
authorize  the  propounding  of  the  question  involved  in  this 
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suit ;  that  the  defendant  was  not  griiilty  of  the  charge  made 
against  him  in  refusing  to  answer  the  (luestion ;  that  the  court 
erred  in  holding  him  guilty ;  and  the  cause  is,  theref ore  — /ie- 

V€7'S€d. 

Evans,  C.  J.,  Ladl  and  Salinger,  JJ.,  concur. 


Mary  E.  Calhoun,  Appellee,  v.  L.  L.  Taylor,  Administrator, 

et  ai..  Appellants. 

EVIDENCE:      Opinion    Evidence — ^Relevancy— Izreleyant    Bendered 

1  Relevant — ^Values.  Evidence  as  to  values,  irrelevant  to  the  date 
in  issue,  is  rendered  relevant  by  the  witness'  estimating  the  rise 
in  value  between  the  relevant  date  and  the  date  as  to  whieh  he 
speaks. 

DESCENT  AND  DISTBIBUTION:    Advancements—Initial  Valne  as 

2  Bearing  on  Intent — ^Evidence.  Evidence  of  the  value  of  an  alleged 
advancement  at  the  time  it  was  received  by  the  heir  is  admissible, 
because  having  bearing  on  the  intent  of  the  grantor  in  making  the 
conveyance,  whether  a  conveyance  of  "property  to  an  heir  was  a 
gift  or  advancement  being  solely  a  matter  of  intention  on  the 
part  of  the  intestate. 

DESCENT  AND  DISTBIBUTION:    Advancements^— Valuation— Bule 

3  to  Detennine.  The  amount  at  which  an  advancement  will  be 
charged  to  the  receiving  heir,  for  the  purpose  of  distribution,  is 
the  value,  at  the  time  of  the  intestate's  death,  of  the  property 
advanced,  vietoed  and  judged  on  the  assumption  that  the  said 
property  \taSy  at  the  time  of  intestate's  death,  in  the  sam^e  con- 
dition as  xchen  received  as  an  advancement, 

DESCENT  AND  DISTBIBUTION:     Advancements— Eqnalizing  Dis- 

4  tribution — ^Evidence.  The  probate  files  shoT^^'Tig  the  amount  of 
property  on  hand  for  distribution  among  the  heirs  are  admissible 
in  order  to  show  that  there  is  property  on  hand  with  which  to 
equalize  shares  in  connection  with  advancements. 

WITNESSES:     Competency — Transactions  with  Deceased— Nonpar- 

5  ticipatlon.  A  witness  incompetent  to  testify  against  an  heir  as 
to  a  personal  ccmmunication  with  a  deceased  may,  nevertheless, 
testify  as  to  what  he  heard  of  a  commiuiication  between  deceased 
and  another,  in  trhich  icitness  took  no  part,  even  though  on  the 
Runic  occasion  witness  and  deceased  did  converse  on  other  topics. 
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DESCENT  AND  DISTBIBTJTION:    Adyaacementa— Intent  of  Intes- 

6  tate — ETidence.  Whether  an  intestate  intended  conveyances  to 
an  heir  as  gilts  or  advancements  may  be  established  by  the  declara- 
tions of  the  intestate  which  are  prior  to  the  time,  of  the  transfer 
or  contemporaneous  with  it,  hut  not  by  mtestate^s  stihsequent  dec- 
larations not  part  of  the  res  gestae, 

WITNESSES:     Competency—Transactions  "with   Deceased — Admin- 

7  istcator  as  Nominal  Defendant — ^Effect.  An  administrator,  when 
a  defendant  in  real  interest,  may  <^en  the  door  to  evidence  oi 
personal  transactions  with  his  deceased  "intestate,  but  not  when  he 
is  a  nominal  defendant  only;  nor  may  an  lieir,  codefendant  with 
such  nominal  (administrator)  defendant,  open  such  door  because 
the  administrator  joined  in  the  answer  of  said  codefendant.  (Sec. 
4604,  Code,  1897.) 

PRINCIPLE  APPLIED :  Plaintiff,  an  heir,  made  all  other  heirs 
and  the  admvMstrator  (a  non-heir)  parties  defendant,  and  prayed 
that  certain  conveyances  of  land  made  to  the  defendant  heirs  by 
the  intestate  be  established  as  advancements,  and  that  distribu- 
tion be  made  accordingly.  The  defendant  heirs  and  the  admin- 
istrator jointly  took  issue  on  this  claim.  The  estate  was  ready 
for  distribution,  there  being  for  distribution  80  acres  of  land  and 
about  $4,500  in  the  hands  of  the  administrator.  The  sole  issue 
was  whether  the  conveyances  were  advancements.  Defendants 
called  an  heir  and  sought  to  show  a  personal  transaction  and  com- 
munication between  the  witness  and  the  deceased  intestate.  Held, 
the  witness  was  not  competent,  even  though  the  administrator  was 
a  party  defendant  and  joined  in  the  answer  of  defendants. 

DESCENT   AND   DISTBTBITFION:     Advancements — ^Agreement  to 

8  BeUnqnish  Interest  in  Estate — Sabseqiient  Advancement— Effect. 
An  agreement  by  an  heir,  on  receiving  a  certain  advan^cement,  that 
he  will  accept  the  same  in  full  of  his  then  or  future  so-called 
** interest**  in  the  grantor's  estate,  is  and  remains  binding  and 
conclusive  on  said  heir,  even  though  subsequently  the  grantor, 
for  some  reason,  makes  an  additional  advancement  to  said  heit. 
In  other  words,  an  heir  who  ooce  waives  all  his  interest  is  not 
reinstated  as  an  heir  by  the  grantor's  subsequent  generosity. 

DESCENT  AND  DISTBIBXJTION:    Advancements — ^Voluntary  Con* 

9  veyances — ^Presumption — ^Burden  of  Proof.  A  naked  voluntary 
conveyance  from  parent  to  child  is  presumed  to  have  been  intended 
aa  an  advancement^  with  burden  of  proof  on  one  contending  for 
a  gift  only  to  so  show.  Evidence  reviewed,  and  held  insufficient 
to  overcome  the  presumption. 

DESCENT  AND  DISTBIBT7TI0N :     Advancements — Cist  of  Inquiry 
10     — ^Evidence.     An   advanw^mont   is  a   gift,   plus  an    intent   on   the 
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part  of  grantor  that  such  gift  shall  act  as  an  advanced  payment 
of  the  heir's  interest  in  grantor's  estate.  It  follows  that  eridence 
of  grantor's  declarations  to  the  effect  that  lie  was  giving  or  going 
to  ffive  this  ,or  that  to  an  heir,  throws  little,  if  any,  light  on  tlie 
gist  of  the  inquiry,  to  wit,  ih^  object  of  grantor  tn  making  the 
gift. 

DESCENT  AND  DISTfiXBUTION:  Decree— Lands  in  Foreign  State 
31  — Scope  of  Decree.  A  decree  of  a  court  of  this  state,  assuming 
to  fix  the  interest  of  an  heir  in  lands  in  a  foreign  state  belonging 
to  the  estate  of  a  decedent,  will  not  necessarily  be  expunged  on 
appeal.  The  disposition  of  audi  portion  of  the  decree,  when  it 
works  equality  between  a»f  the  parties,  will  be  left  to  the  courts 
of  the  sister  state. 

APPEAL  AND  EBBOB:     Bight  of  Beview— Estoppel— Absence  of 
12    Prayer  for  Belief.    One  who  rot  only  did  not,  in  the  trial  court, 
pray  for  certain  relief,  but  resisted  such  relief,  may  not,  on  appeal, 
complain  that  the  court  did  not  grant  such  relief. 

Appeal  from  Appanoose  District  Co-iirt, — Francis  M.  Hunter, 

Judge. 

Wednesday,  October  18,  1916. 

G.  N.  Wailes  died  September  25, 1913,  leaving  eight  chil- 
dren him  surviving,  and  three  children  of  a  deceased  son, 
William.  After  the  payment  of  all  debts,  funeral  expenses 
and  the  costs  of  administration,  there  remained  for  distribu- 
tion $4,445.05,  and  there  were  80  acres  of  land  in  Republic 
County,  Kansas.  On  June  26,  1912,  he  had  conveyed  80 
acres  in  said  county  to  each  of  the  following  children:  Re- 
becca Horner,  Emma  Shoemaker,  Samuel  Wailes  and  L.  C. 
Wailes.  The  consideration  named  in  each  of  the  deeds  was 
$4,000.  On  October  1st  following,  he  conveyed  to  Josephus 
Wailes  41  acres  of  land  in  Section  15,  Township  69  north, 
Range  19,  in  Appanoose  County,  $4,000  being  recited  as  the 
consideration,  the  grantor  reserving  the  use  and  possession 
during  life.  He  then  conveyed  to  James  A.  Wailes  60  acres 
in  Section  26  of  the  same  township,  reciting  therein  a  con- 
sideration of  $3,000,  reserving  the  use  and  possession  during 
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life;  also  conveyed  to  Sylvester  Wailes  another  80  acres  in 
Section  15,  with  the  consideration  named  as  $4,000.  Prior 
thereto,  and  on  April  19,  1898,  he  had  executed  a  conveyance 
to  James  A.  Wailes  of  80  acres,  reciting  a  consideration  of 
$3,000,  and  containing  the  following: 

*' $1,000  of  the  before  named  consideration  given  to  the 
grantee  therein,  who  is  my  son,  which  is  an  advancement  to 
him  in  full  of  hie  interest  as  heir  in  my  estate  either  at  this 
or  any  future  time.  I,  James  Wailes,  grantee,  hereby  accept 
the  $1,000  hereinbefore  stated  in  full  of  my  interest  in  my 
said  father's  estate.'' 

It  also  appears  that,  at  the  time  of  executing  the  respec- 
tive deeds,  Sylvester  Wailes  paid  to  his  father  $450;  L.  C. 
Wailes,  $500 ;  Samuel  Wailes,  $100 ;  Mrs.  Homer,  $100 ;  and 
Emma  Shoemaker,  $100 ;  and  that  deceased  had  paid  the  plain- 
tiff $3,350.  Nothing  appears  to  have  been  paid  Charles,  Flossie 
or  Hazel  Wailes,  the  children  of  decedent's  deceased  son,  Wil- 
liam. The  plaintiff,  Mary  E.  Calhoun,  filed  a  petition,  April 
18, 1914,  making  the  administrator  and  all  the  heirs  parties  de- 
fendant, alleging,  in  substance,  the  facts  before  recited,  and 
prayed  that  said  conveyances  be  treated  as  advancements  by 
the  decedent  and  applied  on  the  respective  shares  in  the 
estate  of  those  receiving  them;  that  said  advancements  be 
added  to  the  property  left  by  decedent  in  ascertaining  the 
extent  of  the  estate;  and  that  the  estate  undisposed  of  be 
distributed  accordingly.  C.  R.  Porter  was  appointed  guar- 
dian ad  litem  for  Hazel  Wailes,  who  was  a  minor,  and  joined 
the  plaintiif  in  her  petition  and  prayer.  The  defendants, 
other  than  Hazel  Wailes,  pleaded  that  the  conveyances  were 
made  by  decedent  in  distributing  his  estate  and  were  intended 
as  gifts,  and  therein  decedent  had  carried  out  his.  design, 
except  as  to  the  children  of  William  Wailes,  which  he  was 
prevented  from  doing  by  his  sudden  death,  and  that,  prior 
thereto,  he  expressed  a  desire  that  $4,500  be  paid  said  chil- 
dren as  their  share;  and  they  prayed  that  the  petition  be 
dismissed  and  payment  be  made  to  said  children  in  accord- 
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ance  with  decedent's  wishes,  and  that  any  property  remain- 
ing be  equally  divided  according  to  law.  The  court  fixed  the 
values  of  the  property  conveyed  to  the  several  children,  held 
these  to  have  been  advancements,  and  ordered  that  the  estate 
be  settled  accordingly.     The  defendants  appeal. — Affirmed. 

L,  C.  Mechem  and  H.  E.  Valentine  y  for  appellants. 
C.  W.  Hoffman,  Porter  &  Greenleaf,  for  appellee. 

Ladd,  J. — The  issue  tried  was  whether  conveyances  exe- 
cuted by  decedent  to  six  of  his  children  and  money  given 
another  should  be  treated  as  advancements  or  be  regarded 
as  absolute  gifts.  He  died  September  25,  1913,  well  advanced 
in  years.  Pour  of  the  deeds  were  executed  June  26,  1912,  and 
the  other  two,  October  1st  following.  He  died  seized  of  80 
acres  of  land,  and  there  remained  of  his  personal  estate  for 
distribution  $4,445.05.  The  cause  was  tried  as  at  law,  and 
is  here  reviewed  on  errors  assigned. 

I.  Several  witnesses,  after  qualifying,  were  asked  to 
state  the  market  value  of  land  alleged  to  have  been  conveyed 
by  way  of  an  advancement,  at  the  time  of  such  conveyance, 

also  at  the  time  of  decedent's  death,  and 
opinion  evi  somc  testified  to  values  at  the  time  of  the 

vancy*:  irreie-      trial.     Thosc  Speaking  of  valucs  at  the  time 

vant  rendered 

relevant:  of  the  trial  estimated,  in  connection  there- 

values. 

with,  the  rise  in  value  since  decedent's  death, 
and  in  that  way  rendered  the  evidence  relevant.  Proof  of 
„  ^  the  values  of  the  several  tracts  at  the  time 

2.  Descent  and 

advancements-  conveyed  was  admissible  as  bearing  on  the 
beaHngo^ntiv^^  intent  of  the  grantor  in  making  the  convey- 
tent:  evidence.    ^^^^^^     Evidence  of  the  valucs  of  the  Several 

tracts,  if  retained  by  the  grantee,  about  the  time  of  decedent's 

death,  in  the  same  condition  as  when  con- 

3.  Descent  and  ,  j     •     ••!  i        i»  -l         i 

DisTRiBi'TioN :     vcycd,  was  admissible;  for  such  values  were 

advancements:       _  «     .  ,»  i 

valuation :  rule    the  mcasurc  of  the  respective  advancements, 

to  determine.  . 

if  held  to  be  such.     Finch  v.  Oarrett,  102 
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Iowa  381 ;  Eastwood  v.  Craiie,  125  Iowa  707.    Such  were  the 
rulings  of  the  trial  court,  and  they  are  approved. 

II.  The  inventory  and  appraisement  of  the  personal 
property  left  by  decedent,  claims  filed  and  the  annual  report 
of  the  administrator,  showing  full  settlement  of  the  estate 
4.  Descent  AND      ^^^  **^®  amount  on  hand,  were  received  in 

ad^cSmenti :    evidence  over  objection,  and  rightly  so.    This 
tributionf evfr    was  for  the  purpose  of  showing  that  there 

was  property  in  the  hands  of  the  adminis- 
trator, available  in  connection  with  advancements  for  equal- 
ization among  the  several  children. 

III.  The  husband  of  plaintiff  testified  to  having  heard 
a  conversation  between  decedent  and  plaintiff,  in  which  he 
(the  witness)  took  no  part,  and  in  which  decedent  said,  in 
6.  Witnesses  :        substance,  that  plaintiff  should  have  as  much 

^'n^cuoiis'       ^^^  0^  t^e  estate  as  other  children;  that  he 
noS)arSSpa?'    had   given   them   land   and   had   given   her 

money;  and  that  he  wanted  his  property 
equally  divided.  On  cross-examination,  it  appeared  that  the 
witness  had  engaged  in  conversation  with  decedent  on  other 
subjects  while  at  the  table,  but  had  not  participated  in  that 
concerning  his  dealings  with  his  children.  That  the  witness 
may  have  spoken  with  decedent  on  some  other  subjects  dis- 
connected from  the  conversation  exclusively  between  father 
and  daughter  did  not  preclude  him  from  testifying  «to  what 
was  said  in  the  latter.  The  test  is  whether  the  witness  objected 
to  as  incompetent  took  part  in  the  particular  conversation 
on  the  subject  inquired  about,  and  if  he  did  not,  his  testi- 
mony is  to  be  received  for  what  it  is  worth.  Dettmer  v.  Beh- 
rens,  106  Iowa  585;  McElroy  v,  Allfree,  131  Iowa  112;  Mc- 
Bride  v,  McBride,  142  Iowa  169.  Tebbs  v.  Jarvis,  139  Iowa 
428,  is  not  inconsistent  with  this  conclusion,  for  there  the 
evidence  disclosed  that  the  communication  excluded  was 
directly  to  the  witness  ruled  to  be  incompetent. 

IV.  A  nephew  of  decedent  testified  to  having  had  a 
conversation  with  him  **a  little  while  before  his  death,*'  and 
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was  then  asked,  *'What  was  said  by  your  uncle  in  reference 

to  what  he  had  done  with  his  property  T' 
'  distribution:     An  objection  as  incompetent  and  not  con- 

&dV&IlC6ZX16IltS  * 

Intent  of  mtes-    nected  with  the  res  gestcte  was  sustained. 

t&te  *  6vidcncc« 

Counsel  for  defendants  then  stated  what  they 
proposed  to  prove,  and  the  ruling  was  not  changed.  This 
was  excluded.  Like  inquiries  and  rulings  occurred  in  examin- 
ing several  other  witnesses.  What  decedent  may  have  said 
after  the  execution  of  the  deeds,  in  no  manner  connected  with 
the  res  gestue,  according  to  the  ruling  in  ElUs  v,  Newdl,  120 
Iowa  71,  was  rightly  excluded. 

V.  Josephus  Wailes,  after  testifying  that  he  gave  his 
father  a  deed  to  80  acres  of  land  in  Kansas  and  received  from 
him  the  conveyance  of  80  acres  of  land  in  Appanoose  County, 

was  asked  what,  if  anything,  decedent  had 

7.    W^ITNBSSEB:  .J  •  xi  j»  A*  A 

competency:        said  Concerning  the  reason  for  wanting  to 

trsLnsfiictions 

with  deceased:    make  the  exchange.     An  objection  that  the 

administrator  .  .  .»  ^ 

as  nominal  de-    witncss   was   incompetent   to   testify   under 

f endant :  effect. 

Section  4604  of  the  Code  was  sustained. 
Thereupon,  counsel  for  defendants  stated  what  was  proposed 
to  he  proven.  Somewhat  similar  questions  were  propounded 
to  Sylvester  and  L.  C.  Wailes,  and  like  rulings  made.  This 
is  said  to  have  been  error,  for  that  the  administrator  was  a 
party  defendant  and  joined  the  other  defendants  in  their 
answer,  and  it  is  said  that,  inasmuch  as  the  witnesses  were 
called  by  the  administrator,  the  prohibition  of  the  statute 
was  thereby  waived,  and  they  should  have  been  permitted  to 
answer.  Such  is  undoubtedly  the  rule  where  the  adminis- 
trator is  the  real  party  in  interest.  Dean  v.  Carpenter,  134 
Iowa  275 ;  Frick  v.  Kdbaker,  116  Iowa  494.  • 

But  the  administrator  was  indifferent  as  between  the 
parties  and  not  interested  in  the  outcome  of  the  litigation. 
The  evidence  tendered  was  in  no  sense  against  the  adminis- 
trator as  such.  Counsel  for  appellants  present  the  question 
as  though  the  administrator's  being  a  party  would  be  con- 
trolling; but  Section  4604  of  the  Code  prohibits  any  party  to 
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an  action,  or  any  person  interested  in  the  event  thereof  fram 
being  examined  in  regard  to  any  transaction  or  communica- 
tion between  such  witness  and  decedent  ^'againai  the  admin- 
istrator." The  testimony  sought  to  be  elicited  was  not  and 
could  not  well  have  been  against  him.  Moreover,  as  the  other 
defendants  were  next  of  kin,  the  testimony  must  have  been 
excluded  as  to  them  on  the  objection  interposed,  and,  if  ex- 
eluded  as  to  them  and  admitted  as  to  the  administrator,  it 
would  have  had  no  bearing  on  the  issues  being  tried.  As  the 
administrator  was  a  nominal  party,  made  such  to  enable  the 
court  to  give  directions  as  to  the  distribution  of  the  property 
in  his  hands,  upon  deciding  the  controversy  between  the  heirs 
of  decedent,  and  as  the  only  possible  bearing  of  the  evidence 
tendered  was  on  such  controversy,  we  are  of  opinion  that  the 
court  rightly  ruled  tljat,  by  Section  4604  of  the  Code,  the  sev- 
eral witnesses  were  rendered  incompetent  to  testify. 

VI.  On  April  19,  1898,  decedent  conveyed  to  James  A. 
Wailes  80  acres  of  land,  with  this  stipulation  in  the  deed : 

"$1,000  on  the  above  consideration  given  to  the  grantee 
herein,  who  is  my  son,  which  is  an  advance- 

8.    DK8CENT  AND  j.j.#l»         •i»ni»i_«»j.  a.  i_     • 

DiffTRiBUTioN :     mcut  to  mm  in  full  of  his  interest  as  an  heir 

&dv&iIlCdT16Ilt3  * 

asxeementto  *    in  my  cstatc,  either  at  this  or  at  any  future 

relinquish  in-  . 

terest  in  estate:  time.    I,  James  Waucs,  grantee,  hereby  accept 

subsequent  ad-  v  mt 

vancement:        the  $1,000  hereinbefore  stated  in  full  of  my 

interest  in  my  father's  estate." 
On  October  1,  1912,  decedent  conveyed  60  acres  more  to 
James,  and  appellants  contend  that  this  destroyed  or.  waived 
the  effect  of  the  quoted  condition  contained  in  the  previous 
deed.  That  such  condition  with  its  acceptance,  standing  alone, 
prevented  James  A.  Wailes  from  participating .  further  in 
decedent's  estate,  appears  from  Jones  v.  Jones,  46  Iowa  466. 
See  Stennett  v.  Stennett,  174  Iowa  431.  But  this  agreement, 
though  preventing  James  from  participating  in  his  father's 
estate,  did  not  prohibit  the  father  from  making  another  gift 
to  his  son  nor  interfere  with  the  son's  accepting  it.  Neither 
was  inconsistent  with  the  condition  of  the  deed,  and,  there- 
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fore,  ought  not  to  be  construed  as  defeating  such  condition. 
Doubtless  the  father  regarded  the  $1,000  inadequate^  when 
compared  with  the  shares  in  his  estate  that  other  children 
would  receive.  However,  the  motive  is  immaterial;  for  the 
subsequent  gift  in  no  manner  impinged  on  the  condition  of 
the  previous  one,  nor  did  it  reinstate  the  son  as  an  heir  of 
his  father  when  deceased. 

VII.  A  voluntary  conveyance  from  parent  to  child,  in 
the  absence  of  anything  indicating  a  contrary  purpose,  is 
presumed  to  be  an  advancement,  and  the  burden  is  upon  him 

who  asserts  that  it  was  an  absolute  gift  so  to 

9.  Descent  AND  ,^.    .i        •.  •  i  ^  i 

DISTRIBUTION :     provc.  Whether  it  is  an  advancement  or  abso- 

advancements : 

voluntary  con-    lute  gift  depends  on  the  intent  of  the  donor  at 

veyances :  pre- 
sumption :W.    the  time  of  the  transfer.     EUis  v.   NewelL 

den  of  proof.  ' 

120  Iowa  71 ;  BisseU  v.  BisseU,  120  Iowa  127. 
Such  intent  is  usually  to  be  inferred  from  declarations  of  the 
donor  prior  to  or  at  the  time  of  making  the  gift.  In  ascer- 
taining the  purpose  of  decedent,  it  is  well  to  bear  in  mind 

that  the  conveyances  were  gifts  to  the  chil- 

1 0      X)ESCENT  A.ND 

DISTRIBUTION :    drcu  lu  Buy  event,  and  that  mere  declarations 

advancements '  <  % 

gist  of  inquiry :  of  dcccdeut  that  hc  was  giving  or  going  to 

evidence. 

give  throw  little  or  no  light  on  the  trans- 
action spoken  of.  Nor  does  the  circumstance  that  he  may 
have  expressed  himself  as  more  competent  to  settle  up  his 
business  or  to  divide  his  estate  among  his  children  neces- 
sarily indicate  any  more  than  that  he  thought  he  knew  best 
the  portions  of  his  estate  which  would  be  most  suitable  for 
and  advantageous  to  each.  Neither  expression  can  have  any 
bearing  upon  the  object  sought  to  be  attained  by  making  the 
gifts,  and  both  are  entirely  consistent  with  the  presumed 
design  of  having  his  children  share  equally  in  his  estate.  A 
nephew  testified  that  decedent  said  he  was  more  competent 
to  settle  his  business  than  anyone  else,  and  that  he  did  not 
want  it  to  get  into  court ;  that — 

**He   was   keeping   enough    for   his    own    maintenance. 
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...  He  said  wbat'was  left,  if  anything,  was  to  be  divided 
among  his  children." 

On  cross-examination,  the  witness  testified : 

''My  nncle  said  he  was  going  to  make  a  distribution  of 
his  estate.  He  was  going  to  divide  up  his  property.  He 
thought  he  could  do  it  better  than  anybody  else.  He  did  not 
tell  me  that  he  was  going  to  give  each  of  them  an  equal  amount 
in  value  in  money  or  in  land.  He  said  he  was  going  to  dis- 
tribute a  part  of  this  at  this  time." 

Another  nephew  testified  to  a  conversation  with  dece- 
dent in  1902,  when  the  latter  said  he  '' intended  to  divide  his 
property  himself  without  a  will,"  and  indicated  his  purpose 
of  giving  to  his  deceased  son's  children  the  share  that  would 
have  gone  to  this  son.  Still  another  nephew  swore  to  a  con- 
versation in  the  spring  of  1912,  in  which  decedent  had  stated 
that  he  intended  to  settle  his  estate. 

''He  did  not  wimt  it  to  go  to  court.  He  thought  he  was 
more  capable  of  doing  it  than  anyone  else." 

A  neighbor  during  40  years  testified  to  having  talked 
with  decedent  about  disposing  of  their  respective  estates,  and 
that  decedent  had  said  he  wanted  to  dispose  of  his  property 
while  he  was  living.  '^HJe  said  he  would  give  them  land  as 
far  as  it  would  go." 

The  witness  testified  that,  at  another  time,  "he  said  he 
was  going  to  start  out  and  make  deeds  as  far  as  the  land 
would  go,  and  if  he  did  not  have  enough  land,  he  would  finish 
out  with  the  money.  He  always  claimed  he  would  keep 
enough  that  he  could  take  care  of  himself,  and  he  said,  'What 
little  when  I  am  gone,  the  children  can  soon  divide  it.'  " 

Counsel  for  defendants,  Mr.  Mechem,  testified  to  a  con- 
versation with  decedent,  in  which  decedent  had  ''said  he  was 
dividing  up  his  property  among  his  children,  and  he  wanted 
me  to  make  out  some  deeds  for  him.  ...  He  said  he 
thought  that  he  had  better  do  this  so  the  children  could  have 
the  property  and  be  using  it  and  it  would  be  doing  them 

Vol.  178  Ia.- 
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some  good,  and  he  wanted  to  do  that  while  he  was  alive.  He 
said  he  was  keeping  enough  of  his  personal  property  that  he 
might  have  what  he  wanted  while  he  lived." 

No  reason  for  discriminating  against  any  of  the  children 
in  f  avoi'  of  others  appears  in  the  record.  If  he  had  the  pur- 
pose of  distributing  his  property,  this  could  be  accomplished 
by  advancements  quite  as  effectually  as  by  absolute  gifts,  and 
the  circumstance  that  he  retained  a  large  amount  of  personal 
property  and  80  acres  of  land  is  quite  as  consistent  with  the 
purpose  of  equalizing  the  gifts  made  as  with  the  purpose  of 
equal  division  of  the  remainder.  If  he  once  designed  to  dis? 
pose  of  all  his  property  so  that  his  estate  would  not  get  into 
court,  he  must  have  abandoned  such  purpose.  In  what  he 
said,  there  is  no  indication  as  to  how  what  was  left  should  be 
divided  among  the  children,  and  division  among  the  children 
is  not  inconsistent  with  such  a  division  as,  when  compared 
with  prior  gifts,  shall  equalize  the  shares  bestowed  on  each. 
That  they  were  to  share  his  estate  equally,  he  declared  to  the 
plaintiff,  and  nothing  to  be  found  in  this  record  has  per- 
suaded us  that  such  was  not  his  purpose. 

VIII.     The  judgment  entered  fixed  the  values  of  the 
land  conveyed  to  each  of  the  six  children,  other  than  James 
A.  Wailes,  and  the  amount  advanced  to  plaintiff,  and  adjudged 
11.  Descent  AND     ^^^^  plaintiff  is  entitled  to  one  eighth  of  the 
deCTee^^iandfl*    ©i^tire  cstatc,   including  the  advancements, 
i?a' e?i?Spe  of  and  Hazcl,  daughter  of  WiUiam  Wailes,  de- 
decree,  ceased,  to  one  twenty  fourth  thereof,  and  to 
like  shares  of  the  Kansas  land,  and  that: 

**If  there  is  not  sufficient  personal  property  belonging 
to  the  estate  remaining  for  final  distribution  at  this  time  to 
pay  these  two  heirs  the  amount  found  due  them,  then  the 
interest  of  Mary  E.  Calhoun  and  of  Hazel  Wailes  in  and  to 
the  real  estate  in  Kansas  belonging  to  the  estate  of  G.  N. 
Wailes  is  hereby  increased  to  a  sufficient  amount  to  satisfy 
the  deficiency  due  them,  as  found  by  the  court  herein." 

Were  the  land  located  in  Iowa,  there  could  be  no  doubt 
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about  the  propriety  of  this  portion  of  the  decree.    In  the 

absence  of  proof  to  the  contrary,  the  laws  of  Kansas  are  pre- 

12.  APPEAL  AND      sumed  to  be  like  those  of  Iowa,  and,  as  the 

J^Jf^wfwSop-  provision   in  the  decree  tends   to  establish 

^ayerto'^re-^  equality,  we  are  not  inclined  to  expunge  it,  but 

leave  its  disposition  to  the  courts  of  Kansas. 
Appellants  also  suggest  that  the  judgment  should  have  ordered 
equalization  among  all  the  heirs.  They  prayed  for  no  such 
relief,  but,  on  the  contrary,  resisted  its  being  granted,  and, 
therefore,  are  not  in  a  situation  to  complain. — Affirmed. 

Evans,  C.  J.,  Qaynoe  and  Salingbb,  JJ.,  concur. 


B.  P.  Clay,  Appellee,  v.  Iowa  Tblephone  Company, 

Appellant. 

KEOUOXSKOE:  Contributory  NegUgence — Collision  on  Highway. 
Evidence  reviewed  and  held  insufficient  to  charge  plaintiff  with 
negligence  per  Be  in  walking,  on  a  dark  night,  along  the  center 
of  a  public  street,  which  was  without  sidewalks,  and  which  was 
bounded  by  parallel  ditches,  even  though  he  failed  to  keep  a  look- 
out backward. 

Appeal  from  Clarke  District  Covrt. — ^H.  K.  Evans,  Judge. 

Wednesday,  Ootobbb  18,  1916. 

Action  for  damages  for  personal  injuries.  There  was 
a  verdiet  for  the  plaintiff,  and  the  defendant  appeals. — 
Affirmed^ 

Crist,  Baker  &  Dyer,  and  Parker,  Parrish  <fe  MiUer,  for 
appellant. 

O.  M.  Slaym^iker,  for  appellee. 

Evans,  C.  J. — On  the  night  of  May  11,  1914,  about 
9:30  o'clock,  the  plaintiff  was  knocked  down  in  the  public 
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highway  by  one  of  defendant's  teams.     The  one  question 

presented    on    this    appeal    is    whether    the 
contributory       plaintiff  showed  himself  free  from  contrib- 

fiAErlifiTfiticfi  *  col~ 

iision  on  hiffh-     utory  negligence,  the  contention  of  the  ap- 

pellant  being  that  the  plaintiff  was  guilty  of 
contributory  negligence  as  a  matter  of  law.  The  plaintiff 
lived  in  the  unincorporated  town  of  Jamison,  and  owned  a 
store  therein.  At  the  time  of  the  accident,  he  was  walking 
along  the  highway  from  his  store  to  his  home.  The  town  of 
Jamison  contained  a  population  of  about  75  people,  and,  as 
we  understand  the  record,  was  without  sidewalks.  The 
plaintiff  was  77  years  of  age.  He  was  walking  northerly. 
The  defendant's  teem  overtook  him,  going  in  the  same  direc- 
tion and  being  driven  by  one  of  the  defendant's  employees. 
The  plaintiff  was  walking  near  the  center  of  the  traveled 
highway,  which  was  25  or  30  feet  wide  at  that  place.  There 
were  ditches  on  either  side,  and  a  culvert  to  be  crossed  a 
short  distance  ahead  of  him.  The  plaintiff  heard  the  noise 
of  the  team  only  a  moment  before  he  was  struck.  He 
stepped  to  the  left  side,  but  did  not  escape  the  collision. 
As  we  understand  the  record,  he  was  struck  by  the  *'near" 
horse;  that  is  to  say,  the  horse  on  the  left  side.  This  horse 
was  blind  in  the  left  eye.  The  driver  could  have  seen  the 
plaintiff  for  a  distance  of  25  or  30  feet  ahead  of  him,  if  he 
had  been  observant. 

The  negligence  of  the  driver  is  not  disputed  here.  The 
contention  for  the  appellant  is  that  the  plaintiff  could  have 
discovered  the  team  with  practically  the  same  ease  with 
which  the  driver  could  have  discovered  him.  It  is  also 
contended  that  the  plaintiff  walked  too  near  the  center  of 
the  traveled  track,  and  that  he  should  have  taken  a  position 
farther  to  one  side,  the  argument  being  that  he  subjected 
himself  unnecessarily  to  the  risk  of  passing  teams.  We 
think  neither  contention  can  be  sustained.  The  plaintiff  was 
not  guilty- of  contributory  negligence  as  a  matter  of  law  by 
failing  to  keep  a  lookout  backward.     BdU  v.  Dumhee,  143 
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Iowa  381;  Graham  v,  Evemng  Press  Company  (Mich.),  97 
N.  W.  697.  Also  Mugge  v.  Brackin  (Fla.),  Ann.  Cas.  1914 
A,  page  247. 

Nor  can  it  be  said  that  he  was  guilty  of  negligence  as  a 
matter  of  law  in  traveling  near  the  center  of  the  street. 
There  were  ditches  on  each  side  of  the  road,  which  prudence 
required  him  to  avoid.  The  night  was  somewhat  dark,  and 
prudence  would  naturally  require  some  margin  of  safety 
between  him  and  the  edge  of  the  ditch.  Furthermore,  he 
was  approaching  a  culvert,  which  was  narrower  in  its  extent 
than  the  full  width  of  the  road.  He  was  quite  as  liable  to 
meet  a  team,  or  to  be  overtaken  by  one,  at  one  side  of  the 
road  as  in  the  center  thereof.  Indeed,  the  very  exigencies  of 
travel  in  reverse  directions  require  teams  to  take  the  sides 
rather  than  the  center  of  the  road.  It  cannot,  therefore,  be 
said  as  a  matter  of  law  that  he  chose  an  unsafe  part  of  the 
highway  when  a  safe  position  was  available  to  him.  Rea- 
sonable care  on  the  part  of  those  approaching  from  behind 
him  would  render  him  safe  in  any  part  of  the  highway; 
whereas  carelessness  would  subject  him  to  danger  in  any 
part  of  it. 

We  think  it  quite  clear  that  the  whole  question  of  negli- 
gence, both  of  the  defendant  and  of  the  plaintiff,  was  a 
question  for  the  jury,  and  it  was  so  submitted.  The  instruc- 
tions are  not  complained  of.  The  judgment  below  is,  there- 
fore,— Affirmed. 

Ladd,  Gaynor  and  Salinger,  JJ.,  concur. 


Q.  E.  Head,  Appellant,  v.  John  Hale  et  al..  Appellees. 

PIiEADING:     Beply— V^en  StzickexL     A  ''reply"  which  neither 
1     responds  to  a  counterclaim,  nor  avoids  matter  appearing  in 'the 
answer,  should  be  stricken  on  motion. 

REPIiEVIN:    Joinder  of  Causes — Conversion.    Replevin  and  conver- 
^2     sion  may  not  be  joined.     Where  plaintiff,  without  in   any  way 
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modifying  his  pending  petition  in  replevin,  pleaded,  by  way  of 
amendment,  a  cause  of  action  based  on  conTersion,  held,  the  latter 
pleading  was  properly  stricken  on  motion. 

Appeal  from  Taylor  District  Court. — Thomas  L.  Maxwell, 

Judge, 

Wednesday,  October  18,  1916. 

The  petition  states  a  cause  of  action  in  replevin,  alleg- 
ing ownership  of  a  span  of  mules;  that  the  cause  of  deten- 
tion by  defendant  Hale  was  that  he  claimed  to  have  sold 
the  mules  to  collect  an  indebtedness  of  $30 ;  and  that  defend- 
ant Dugan  claimed  to  have  bought  of  Hale.  Prayer  was 
for  possession  or  value,  as  is  usual  in  such  cases.  Hale 
answered  that  he  agreed  to  trade  the  mules  to  plaintiff  for 
a  mare  and  $25;  that,  in  pursuance  thereof,  he  took  the 
mare,  but,  as  plaintiff  failed  to  pay  the  $25,  he  rescinded  the 
agreement  and  returned  the  jnare,  and  subsequently  sold  the 
mules  to  Dugan,  who  denied  knowledge  of  the  alleged  trade, 
but  averred  purchase  from  Hale  and  possession.  A  jury 
was  impaneled,  and,  after  the  opening  statements,  counsel 
for  plaintiff  dismissed  the  action  as  to  Dugan.  Thereupon, 
the  court,  on  motion  of  the  latter,  rendered  judgment  in  his 
favor  for  the  possession  of  the  team.  Counsel  for  plaintiff 
then  reduced  to  writing  the  dismissal,  stating,  as  the  reason 
for  so  doing,  that  he  had  been  informed  that  Dugan  pur- 
chased the  team  without  knowledge  of  plaintiff's  claim 
thereto,  and  thereupon  filed  a  reply,  asserting  **that,  at  the 
time  the  defendant  Hale  sold  said  mules  to  Dugan,  the 
plaintiff  was  entitled  to,  and  was  the  owner  thereof,  as 
against  Hale,  and  entitled  to  the  immediate  possession 
thereof;  and  that  by  such  sale  the  defendant  Hale  appro- 
priated the  plaintiff's  property  to  his  own  use  and  converted 
it  to  his  own  use  and  benefit  and  deprived  the  plaintiff 
thereof;  and  that,  at  the  time  of  said  sale  and  conversion, 
the  said  mules  were  of  actual  value  of  $250;  and  that,  by 
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such  appropriation  and  sale,  and  such  conversion,  this  plain- 
tiff has  been  damaged  in  the  sum  of  $100,  no  part  of  whicU 
has  been  paid. ' '  Defendant  Hale  moved  to  strike  this  reply, 
for  that  it  asserted  a  separate  and  distinct  cause  of  action 
for  conversioti,  which  could  not  be  joined  with  an  action  for 
replevin.  The  court  sustained  the  motion,  treating  the  paper 
filed,  ''as  he  thinks  the  legal  effect  of  it  will  be  as  an  amend- 
ment, really,  to  the  petition.  But,  however  it  may  be  treated, 
either  as  a  reply  or  an  amendment  to  the  petition,  the  court 
thinks  it  should  be  stricken  from  the  files,  for  the  reason 
that  it  is  an  amendment  or  claim  bringing  into  the  case  at 
this  time,  as  action  in  detinue,  in  substance  a  claim  for 
damage  for  conversion  of  the  property.''  Judgment  was 
then  entered,  awarding  Dugan  possession  of  the  property, 
and  in  favor  of  Hale  for  costs.  The  plaintiff  appeals. — 
Affirmed. 

Frank  Wisdom,  for  appellant. 
Flick  &  Flick,  for  appellees. 

Ladd,  J. — The  petition  stated  a  cause  of  action  in-  re- 
plevin, in  strict  compliance  with  the  requirements  of  Sec- 
tion 4163,   Code,   1897.     After  dismissing  the  same  as  to 
_  Dugan,  for  that  he  had  been  informed  that 

1.  Pleading  :  re- 

Strieker?"  the  latter  had  purchased  the  property  with- 

out knowledge  of  his  claim,  he  filed  a  reply, 
alleging,  in  substance;  that  the  remaining  defendant,  Hale, 
had  sold  the  mules  to  Dugan,  who  was  entitled  thereto  as 
against  Hale,  and  to  the  immediate  possession  thereof;  and 
that  thereby  Hale  had  appropriated  them  to  his  own  use; 
and  that,  at  the  time  of  such  convereion,  they  were  of  the 
value  of  $200;  wherefore  he  had  been  damaged  in  the  sum 
of  $100.  Hale  moved  that  this  reply  be  stricken,  for  that 
it  asserted  a  separate  and  distinct  cause  of  action,  which 
coidd  not  be  set  up  in  the  reply  nor  joined  in  an  action  of 
replevin.     This    motion   was    sustained.     That    the    matter 
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pleaded  was  not  appropriate  for  a  reply  cannot  well  be 
questioned.  The  function  of  a  reply  is  to  respond  to  a 
counterclaim,  or  to  avoid  matter  set  up  in  the  answer.  Sec- 
tions 3576,  3577,  Code,  1897;  League  v.  Ehmke,  120  Iowa 
464.  Matters  which  are  material  only  to  the  cbuse  of  action 
asserted  in  the  petition  may  not  be  pleaded  in  the  reply, 
nor  is  it  permissible  to  plead  a  distinct  cause  of  action  in 
reply.  Marder  v,  Wright^  70  Iowa  42.  And  a  reply  aver- 
ring matters  of  this  kind,  or  the  portion  of  it  so  doing, 
should  be  stricken  on  motion.  Hunt  v,  Joh^iston,  105  Iowa 
311.    There  was  no  e.  ror  in  striking  the  reply  as  such.    But 

the    court    appears    to    have   treated    it   as 

2.  Replevin  :  join- 

der  of  causes:     though  an  amendment  to  the  petition.     If 

conversion.  ^  *^ 

SO  regarded,  the  ruling  must  be '  approved ; 
for  Section  4164  of  the  Code  declares  that  **  there  shall  be  no 
joinder  of  any  cause  of  action  not  of  the  same  kind"  (re- 
plevin). The  reply  pleaded  conversion  and  prayed  for  the 
recovery  of  damages  suffered  in  consequence  thereof,  and 
manifestly  set  up  a  cause  of  action  of  different  kind.  The 
pleader  did  not  withdraw  or  undertake  to  modify  allega- 
tions of  the  petition,  but  made  the  averments  of  the  reply  in 
addition  thereto.  Whether  petition  may  be  so  amended  as 
to  change  the  cause  of  action  to  one  other  than  that  of 
replevin  is  not  involved  on  this  appeal,  for  that  was  not 
undertaken.  But  see  Cox  Shoe  Co.  v.  Adams,  105  Iowa 
402.  The  inquiry  is  whether,  having  sued  in  replevin,  he 
may  add  another  cause  of  action,  i.  e.,  conversion,  notwith- 
standing the  prohibition  by  the  statute  of  the  "joinder  of 
any  cause  of  action  not  of  the  same  kind."  The  district 
court  rightly  held  that  this  might  not  be  done,  and  its  ruling 
is — Affirmed. 

Evans,  C.  J.,  Gatnor  and  Salinger,  JJ.,  concur. 
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State  op  Iowa,  Appellee,  v.  Ira  Collins,  Appellant. 

FHTSICflANS  AKD  SXTBOISOKS:     Practice  of  OsteopatMy— Indlct- 

1  ment  in  Language  of  Statute — Sufficiency.  An  indictment  for 
the  unlawful  practice  of  osteopathy,  under  Section  2583-d,  Code 
Supplement,  1913,  drawn  in  the  language  of  aaicl  statutCt  to  wit, 
"did  practice  osteopathy  without  first  having  obtained  and  filed 
for  record  the  certificate  required,"  is  not  vulnerable,  to  the  objec- 
tion that  the  charge  is  a  mere  legal  conclusion  only. 

CONSTITUTIOKAL  LAW:     Bules  of  Construction-— Reluctance  to 

2  Invalidate  Law — ^Noninterested  Party.  Courts  avoid  invalidat- 
ing statutes  unless  the  question  whether  they  are  valid  arises  for, 
and  demands,  decision.  Therefore,  the  contention  that  the  law 
governing  the  practice  of  osteopathy  (Section  2.583-d,  Code  Sup- 
plement, 1913)  is  unconstitutional,-  because  arbitrarily  discrimi- 
nating against  osteopaths,  will  be  ignored  when  presented  by  one 
who  earnestly  contends  that  the  treatments  given  by  him,  ^nd 
on  account  of  which  he  is  being  prosecuted,  were  not  <m  application 
of  the  science  of  osteopathy. 

PBC7SICIANS  AND  STJBGEOKS:    Certificate  of  Authority— £xemp- 

3  tions  of  Students — Scope.  The  exemption  from  the  requirements 
of  the  Medical  Practitioners  Act  of  students  of  medicine,  surgery 
or  obstetrics,  having  prescribed  btfb  limited  qualifications,  and  pre- 
scribing under  the  supervision  of  preceptors,  does  not  embrace  one 
who  is  engaged  in  healing  the  sick  and  who,  on  various  occasions, 
consults  with  and  receives  medical  advice  from  other  duly  autho- 
rized practitioners. 

TBXAL:     Instructions — Objections  and  Exceptions — ^Failure  to  Spe- 

4  clflcally  Except — ^Effect.  Error  may  not  be  predicated  on  the 
giving  of  instructions  when  there  has  been  a  total  failure  to  point 
out  specifically,  and  with  reasonable  exactness,  the  errors  therein 
before  the  same  are  read  to  the  jury,  and  to  enter  exceptions 
accordingly.     (Sec  3705-a,  Code  Supp.,  1913.) 

PHYSICIANS  AND  SUBGEONS:     Certificate  of  Authority— Prac- 

5  ticing  without  Certificate — Evidence.  Evidence  reviewed^  and 
held  sufficient  to  support  a  verdict  of  guilt  of  practicing  osteopathy 
without  obtaining  and  recording  the  required  certificate. 

TRIAL:     Instructions — ^Requested   Instructions — Estoppel.     One   re- 

6  questing  an  instruction  on  a  diflputed  question  of  fact  is  estopped. t^o 
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thereafter  assert  that  the  record  contains  no  sufficient  evidence  to 
support  the  findings  of  the  jury  thereon. 

Appeal  from  Davi^  District  Court, — D.  M.  Anderson,  Judge. 

Wk)nesday,  October  18,  1916. 

Conviction  for  the  misdemeanor  of  practicing  osteop- 
athy without  first  having  obtained  and  filed  with  the  county 
recorder  a  certificate  of  the  state  board  of  medical  exam- 
iners authorizing  defendant  to  practice. — Affirmed, 

Henry  C.  Taylor  and  BueU  McCdsh,  for  appellant. 

George  Gossan,  Attorney  General,  John  Fletcher,  As- 
sistant Attorney  General,  and  Thonias  A,  Ooodson,  County 
Attorney,  for  appellee. 

Salinger,  J. — I.  The  indictment  charges  that  the  de- 
fendant— 

**did  practice  osteopathy  in  Davis  County,  State  of  Iowa, 
without  first  having  obtained  a  certificate  to  so  practice  from 

the  state  board  of  medical  examiners  of  the 

*  AND  BURGBONs  I    statc   of   lowd   permitting   him   to   practice 

teopathy :  in-       ostcopathy  In  Said  county  and  state,  and  did 

dictment  In  Ian-  <•  .  i  '  .  ,         . 

guageofstat-      as  aiorcsaid   .    .    .    practice  osteopathy  in 

ut« :  sufficiency.  *^  ^        v 

said  county  and  state  without  filing  a  cer- 
tificate from  the  state  board  of  medical  examiners  of  the 
state  of  Iowa  permitting  him  to  practice  osteopathy,  for 
record  with  the  county  recorder  of  Davis  County,  Iowa,  the 
said  defendant  not  being  embi*aced  in  any  of  the  exceptions 
contained  in  the  law,  and  not  permitted  to  practice  osteop- 
athy without  first  obtaining  a  certificate  from  the  state  board 
of  medical  examiners,  and  filing  the  same  for  record  witK 
the  county  recorder  of  Davis  County,  Iowa,  contrary  to  and 
in  violation  of  law." 

The  appellant  contends  it  Avas  error  to  overrule  a 
demurrer  to  this  indictment,  which  demurrer  asserts  that 
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the  indictment  charges  a  crime*  not  defined  or  individuated 
by  statute,  and  charges  same  by  way  of  mere  legal  conclu- 
sion. He  asserts,  in  motion  in  arrest  of  judgment,  that  the 
indictment  does  not  charge  the  crime  of  practicing  osteop- 
athy, **as  defined  by  the  statute."  He  presents  in  his  brief 
points  that  an  indictment  is  demurrable  where  it  charges 
the  crime  in  the  words  of  a  statute  which  is  itself  a  mere 
legal  conclusion,  and  which  neither  defines  nor  individuates 
the  crime. 

We  agree  with  appellant,  and  adhere  to  cases  like  Siaiie 
V.  Chicago,  B.  &  P.  B,  Co.,  63  Iowa  508,  and  State  v.  Stroud, 
99  Iowa  16.  The 'first  is  that,  where  the  acts  charged  may, 
under  certain  circumstances,  be  lawful,  and  these  circum- 
stances are  not  negatived,  the  defect  is  not  cured  by  an  alle- 
gation that  the  acts  charged  were  wilfully  and  unlawfully 
done.  The  last  holds  that,  where  it  is  made  an  offense  to 
wilfully  disturb  a  congregation,  a  naked  allegation  that 
defendant  disturbed  one  by  loud  talking  and  laughing  is  not 
aided  by  adding  that  it  was  done  contrary  to  the  statute. 
We  have  no  criticism  to  make  upon  Staiie  v.  Butchery  79 
Iowa  110,  approved  in  State  v,  Bmigu^ss,  106  Iowa  107,  at 
108,  that  it  is  not  sufficient  to  state  in  an  information  merely 
that  defendant  "did  commit  the  crime  of  unlawfully  and 
wilfully  disturbing  a  school  taught  by. "  We  adhere  to 
cases  like  State  v.  Parsons,  54  Iowa  405,  and  State  v.  McKin- 
ney,  130  Iowa  370,  375  to  377,  which  follow  State  v.  Bramdt, 
41  Iowa  593,  at  612,  and  hold,  in  effect,  that  an  indictment 
which  merely  charges  the  unlawful  conversion  of  public 
money,  and  fails  to  allege  some  one  of  the  essentials  of  the 
crime  of  embezzling  moneys,  is  fatally  defective.  We  agree 
that  an  indictment  for  "robbery  which  does  not  allege  who 
owned  the  property  taken  is  insufficient.  State  v,  Wasson, 
126  Iowa  320,  at  322.    And  that  an  indictment  for  obtaining 

m 

by  false  pretenses  must  state  who  owned  the  property  alleged 
to  have  been  thus  obtained.  State  v,  CUtrky  141  Iowa  297, 
at  299,  300.     And  with  State  v.  Jamismi,  HO  Iowa  337,  at 
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341,  that,  where  it  is  the  (^ffense  to  use  false  weights,  an 
indictment  which  charges  the  unlawful  and  fraudulent 
keeping  of  such  weights  is  insufficient,  though  it  be  further 
alleged  that  such  keeping  was  contrary  to  and  in  violation 
of  law.  The  statute  considered  in  State  v.  Potter,  28  Iowa 
554,  declares  that: 

**  *If  any  two  or  more  persons  conspire  or  confederate 
together  with  the  fraudulent  or  malicious  intent  wrongfully 
to  ...  do  any  illegal  act  injurious  ...  to  the  administra- 
tion of  public  justice,  they  are  guilty  of  conspiracy.'  " 

We  have  no  fault  to  find  with  the'  decision  in  the  Potter 
case,  that  an  allegation  that  defendants  cfonspired  and  con- 
federated together  with  fraudulent  intent  to  defeat  the  en- 
forcement of  a  prohibitory  liquor  law  with  money  and  other 
unlawful  means  to  prevent  the  grand  jury  from  finding  and 
presenting  bills  of  indictment  for  violation  of  said  law  con- 
trary to  the  statute,  is  insufficient  because  it  fails  to  state  in 
what  manner  money  was  intended  to  be  used,  and  to  specify 
more  particularly  *'the  other  unlawful  means." 

We  are  content  with  the  holding  of  State  v.  Clark,  80 
Iowa  517,  wherein  it  is  held  by  a  divided  court  that  an  indict- 
ment which  charges  that  defendant  did  **make  an  assault 
upon  one  H  with  intent  to  strike  and  bruise,  and  did  inflict 
upon  the  person  of  said  H  a  great  bodily  injury,''  is  insuffi- 
cient to  chaise  an  assault  with  intent  to  commit  great  bodily 
injury,  since  it  does  not  in  words  charge  more  than  an  intent 
to  strike  and  bruise,  which  intent  may  exist  in  the  case  of  a 
simple  assault  or  assault  and  battery,  and  the  great  bodily 
injury  alleged  to  have  been  committed  may  have  been  in 
excess  of  the  attempt. 

And  so  of  StOfte  v.  Murray,  41  Iowa  580,  which  holds  an 
information  insufficient  that  ''defendants  are  accused  of  the 
crime  of  assault  for  that  the  defendants  (time  and  place 
stated)  did  wilfully  and  maliciously  assault  one  Bridget 
McCoy,  contrary  to  the  statute  in  such  cases  made  and  pro- 
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vided,  and  against  the  peace  and  dignity  of  the  people  of  said 
state,"  it  being  held  that  there  is  a  failure  to  state  the  acts 
which  make  up  the  offense  charged,  and  that  the  information 
\s  no  more  than  accusing  of  the  commission  of  a  crime  by  its 
technical  name  merely.  Though  approving  all  the  foregoing, 
we  are  unable  to  see  their  relevancy  in  the  instant  case. 

2 

State  v.  Dankwardt,  107  Iowa  704,  sustains  an  indict- 
ment for  bribery  which  substantially  follows  the  statute,  and 
is  not  more  specific  nor  less  a  conclusion  than  the  indictment 
in  this  case.  So  of  Staie>v.  Beebe,  115  Iowa  128,  at  130,  an 
indictment  for  keeping  a  house  of  ill  fame.  So  of  State  v. 
Johnson,  114  Iowa  430,  an  indictment  for  assault  with  intent 
to  commit  rape,  and  State  v,  Bauguess,  106  Iowa  107,  an 
indictment  for  lewdness ;  and  so  of  State  v.  Bair,  92  Iowa  28, 
at  29,  30,  an  indictment  for  violating  the  statute  requiring  a 
license  of  itinerant  vendors  of  drugs.  We  think,  too,  that 
indictments  charging  the  violation  of  the  statute  under  which 
defendant  is  being  proceeded  against,  and  which  were  as  vul- 
nerable as  the  indictment  at  bar,  have  been  sustained.  See 
State  V.  Kendig,  133  Iowa  164,  166;  State  v.  WUhite,  132 
Iowa  226. 

As  we  view  it,  WUhite-s  case  holds  that  the  fullness  for 
whieh  appellant  contends  would  constitute  setting  out  with 
more  particularity  than  is  essential.  We  think,  too,  that  Staie 
t\  Edmunds,'  127  Iowa  333,  and  State  v.  Cormn,  151  Iowa 
420,  421,  cited  by  appellant,  sustain  the  indictment  at  bar. 

In  State  v.  McAmnch,  172  Iowa  96,  97,  we  considered  an 
indictment  under  Section  2579,  which  defines  practicing  medi- 
cine, surgery  or  obstetrics,  and  defibies  a  physiciari  to  be  a 
person  *'who  shall  publicly  profess  to  be  a  physician,  surgeon 
or  obstetrician,  and  assume  the  duties,  or  who  shall  make  a 
practice  of  prescribing  or  of  prescribing  and  furnishing  medi- 
cine for  the  sick,  or  who  shall  publicly  profess  to  cure  or 
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heal ; ' '  and  Section  2580,  that  it  shall  be  a  misdemeanor  for 
any  person  to  "practice  medicine,  surgery  or  obstetrics  in  the 
state  without  first  having  obtained  and  filed  for  record"  a 
prescribed  certificate.  We  sustained  the  indictment,  which 
charged  that  defendant,  between  stated  dates,  and  in  a  stated 
county,  **did  wilfully  and  unlawfully  assume  the  duties  of  a 
physician,  and  make  a  practice  of  treating  persons  afiSicted 
with  disease,  and  did  then  and  there,  wilfully  and  unlawfully, 
publicly  profess  to  treat,  cure  and  heal  persons  afBicted  with 
disease,  by  a  system  of  treatment  called  'chiropractic,'  without 
first  having  obtained  from  the  state  board  of  medical  exam- 
iners  of  the  state  of  Iowa,  and  recorded  in  the  office  of  the 
county  recorder  of  Jasper  County,  Iowa,  a  certificate  author- 
izing the  said  (defendants)  to  practice  as  such,  contrary  to 
and  in  violation  of  law. ' ' 

3 

State  V.  Edmunds,  127  Iowa  333;  State  v,  Corwin,  151 
Iowa  420,  and  State  v.  Zechnuun,  157  Iowa  158,  determine,  as 
we  view  it,  that  the  indictment  at  bar  is  not  bad  for  duplicity. 

II.  We  agree  with  appellant  that  statutes  regulating  the 
practice  of  medicine  and  providing  penalties  for- failure  to 
comply  with  conditions  imposed  Upon  such  practice  include 
all  who  practice  the  art  of  healing,  whatever  the  therapeutic 
agency  employed,  and  that,  therefore,  one  practicing  osteop- 
athy is,  at  least  for  the  purposes  of  such  statutes,  practicing 
medicine.  Bragg  v.  State  (Ala.),  32  So.  767;  State  v.  Oravett 
(Ohio),  62  N.  E.  325. 

We  agree,  for  the  sake  of  the  argument,  with  the  conten- 
tion that  statutes  for  the  purpose  of  enforcing  conditions 
upon  the  right  to  practice  medicine  are  held  by  the  following 
cases  to  include  almost  any  profession  to  heal,  or  action  for  the 
purpose  of  healing :  State  v.  Corwin,  151  Iowa  420 ;  8ta;te  v, 
Zechman,  157  Iowa  158;  Ligon  v.  State  (Ala.),  39  So.  662; 
State  V.  Heath,  125  Iowa  585;  State  v,  Edmunds,  127  Iowa 
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333;  Little  v.  Staie  (Nebr.),  84  N.  W.  248;  but  are  at  loss  to 
understand  what  materiality  the  claim  or  concession  have, 
unless  it  be  because  of  a  contention  that  laws  which  put 
restrictions  upon  the  practice  of  medicine  are  void. 

2 

It  is  presented  that  a  law  is  unconstitutional  which  is 
arbitrary  in  its  classification  and  does  not  operate  uniformly 
upon  members  of  the  same  class.  From  this  is  deduced  a 
point  made  in  motion  in  arrest  of  judgment,  that  Section 
2583-d,  Supplement  to  the  Code,  1913  (29  G.  A.,  Chapter 
158),  is  unconstitutional  because  in  violation  of  Section  1  of 
the  14th  Amendment  of  the  Constitution  of  the  United  States, 
and  of  Article  1,  Section  6,  Constitution  of  Iowa.  In  support 
of  the  contention,  we  are  cited  to  State  ex  reL,  Board  v. 
Codey  (Minn.),  58  N.  W.  150,  and  Nichols  v.  Walter,  in  the 
same  court,  33  N.  W.  800,  which  condemn  statutes  made  spe- 
cially applicable  to  completing  and  furnishing  a  courthouse 
and  city  hall  building  in  Minneapolis,  on  the  ground  that  the 
act  violates  constitutional  provisions  against  special  legisla- 
tion, and  thus  is  not  uniform  in  operation  throughout  tiie 
state. 

Sutton  V.  State  (Tenn.),  36  S.  W.  697,  condemns  aa  un- 
constitutional, for  being  unnatural,  arbitrary  and  capricious, 
an  act  which  makes  it  a  misdemeanor,  in  counties  having  a 
certain  population  according  to  the  census,  for  the  owner  of 
live  stock  to  allow  the  same  to  run  at  large,  there  being  no 
reason  why  it  should  not  have  also  applied  to  all  counties  now 
or  thereafter  having  the  same  population. 

Ex  parte  Jentzsch  (Calif.),  44  Pac.  803,  holds  that  a 
statute  which  makes  it  a  criminal  offense  for  barbers  to  con- 
duet  their  business  on  Sundays  or  holidays  after  12  o'clock, 
is  not  a  proper  exercise  of  the  police  power,  and  violates  a 
constitutional  provision  against  local  or  special  laws  for  the 
punishment  of  crime,  in  cases  where  a  general  law  can  be 
made  applicable. 
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Yick  Wo  V.  Hopkins,  6  Sup.  Ct.  Rep.  1064,  avoids  an  ordi- 
nance of  San  Francisco  which  gave  the  board  of  supervisors 
authority  at  discretion  to  refuse  permission  to  carry  on  laun- 
dries except  where  located  in  buildings  of  brick  or  stone.  In 
that  case,  appellants  were  refused  permission,  and  were  there- 
after convicted  of  violation  and  imprisoned;  and  it  was  held 
that  the  ordinance  was  a  breach  of  the  14th  Amendment, 
because  it  empowered  a  man  or  body  of  men,  at  absolute  and 
unrestrained  discretion,  to  give  or  withhold  permission  to 
carry  on  one's  lawful  business  in  any  place. 

Siaie  v.  Owrbroski,  111  Iowa  496,  holds  a  statute  yoid 
which  exempts  those  who  served  in  the  Union  army  from 
peddler's  license,  required  of  all  others. 

State  V.  Haim  (Kan.),  59  Pac.  340,  condemns  an  act 
singling  out  laborers  for  the  benefit  of  a  penalty  on  nonpay- 
ment of  wages. 

In  BoAley  v.  People  (111.),  60  N.  E.  98,  it  was  held  that 
a  statute  was  unlawful,  discriminatory,  and  deprived  of  prop 
erty  without  due  process  of  law,  in  that  it  regulated  the  num- 
ber of  people  a  lodging-house  keeper  might  permit  to  sleep  in 
one  room,  without  putting  under  the  same  provision  keepers 
of  other  houses  of  entertainment,  such  as  inns,  hotels  and 
boarding  houses. 

Oulf,  C.  &  8.  F.  E.  Co,  V.  EUis,  17  Sup.  Ct.  Rep.  255,  nul- 
lifies a  Texas  statute  providing  that  railroad  companies  failing 
to  pay  claims  less  than  $50  for  labor,  damages,  overcharges 
on  freight,  or  for  stock  killed,  within  30  days  after  presenta- 
tion, should  be  liable  for  an  attorney  fee,  as  depriving  the 
companies  of  the  equal  protection  of  the  law. 

In  State  v.  Mitchell  (Me.),  53  Atl.  887,  there  was  con- 
demned  a  legislative  discrimination  in  a  hawkers  and  ped- 
dlers' statute  between  those  who  own  and  pay  taxes  on  stock  in 
trade  to  the  amount  of  $25,  and  those  who  pay  a  less  tax  on 
their  stock  in  trade,  the  first  being  exempted  from  a  license 
which  the  last  were  required  to  pay. 
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Section  2583-dy  Supplement  to  the  Code,  1913,  so  far  as 
germane,  to  the  present  controversy,  provides  a  penalty  for 
those  who  ''shall  practice  osteopathy,  surgery  or  obstetrics  -in 
the  state  without  first  having  obtained  and  filed  for  record 
the  certificate  herein  required." 

We  are  not  persuaded  by  anything  thus  far  commented 
upon  that  this  statute  is  unconstitutional  for  any  reason ;  and 
on  this  point,  the  appellant  is  a  house  divided  against  itself. 
He  contends  that  the  statute  is  unconstitutional,  and  cites 
what  has  been  commented  upon,  which  does  not  sustain  him, 
and,  on  the  other  hand,  presents  that  which  refutes  him. 

In  Bragg  v.  State  (Ala.),  32  So.  767,  it  is  held  that  a 
statute  providing  that  no  person  shall  practice  medicine  in 
any  of  its  branches  or  departments  without  a  certificate  of 
qualifications  from  an  authorized  board  of  medical  exam- 
iners, and  imposing  a  penalty  for  practicing  medicine  with- 
out such  certificate,  is  not  unconstitutional. 

Iditle  V,  State  (Nebr.),  84  N.  W.  248,  is  that  one  who, 
without  complying  with  the  statute  establishing  a  state  board 
of  health  and  prohibiting  the  practice  ** without  a  license"  of 
medicine,  surgery  and  obstetrics,  practices  medicine  without  a 
license,  is  liable  to  the  penalty  prescribed  by  the  statute. 

In  State  v.  Heath,  125  Iowa  585,  we  hold  that  statutes 
which  require  practitioners  to  secure  a  certificate  from  the 
state  board  of  medical  examiners,  and  pass  an  examination  in 
those  matters  pertaining  to  the  school  of  medicine  which  the 
applicant  proposes  to  practice,  are  reasonable  and  valid. 

In  State  v.  Cartvin,  151  Iowa  420,  the  holding  is  that  con- 
ditions  imposed  on  the  right  to  practice  as  a  physician,  and 
the  like,  do  not  constitute  an  unreasonable  exercise  of  the 
legislative  power;  and  in  State  v.  Edmunds,  127  Iowa  333, 
334,  we  hold  that,  though  the  license  imposed  on  itinerant 
physicians  by  Code  Sec.  2581  should  be  treated  as  a  tax,  that 
statute  is  not  in  conflict  with  a  constitutional  provision  that 

Vol.  178  Ia.— 6     .  ' 
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every  law  imposing  a  tax  shall  state  its  purpose,  and  the 
object  to  which  it  is  to  be  applied. 

In  State  v.  McAninch,  172  Iowa  96, 100,  Par.  II,  we  over- 
rule a  demurrer  presenting  that  the  statutes  here  being  pro- 
ceeded under  are  repugnant  to  the  Bill  of  Rights,  the  Consti- 
tution of  the  United  States,  and  the  Constitution  of  the  state. 

4 
But  there  is  an  attempt  to  present  a  point,  which  it  may 
be  conceded  the  foregoing  have  not  dealt  with.    The  argument 
is  this :    Practicing  osteopathy  is  practicing  medicine ;  Section 

2579,  Code,  1897,  exempts  from  the  penalties 
LAW :  rules  of      of  the  Statute  upon  which  the.  indictment 

construction : 

reluctance  to       rcsts,  *  *  Students  of  medicine  * '  who  have  stated 

invalidate  law : 

nonintereated      qualifications. (which  defendant  has),  if  they 

prescribe  **  under  the  supervision  of  precep- 
tors," or  give  gratuitous  services  **in  case  of  emergency.'' 
It  is  said  that,  if  defendant  is  denied  this  exemption,  there 
is  an  arbitrary,  and  therefore  void,  discrimination  between 
osteopaths,  whom  the  law  regards  as  practicing  medicine,  and 
others  who  are  also  practicing  medicine. 

Axiomatic  law  refutes  this  contention.  Courts  avoid  in- 
validating statutes  unless  the  question  whether  they  are  valid 
arises  for,  and  demands,  decision.  In  the  instant  case,  defend- 
ant insists  throughout  that  the  treatments  given  by  him  were 
not  an  application  of  the  science  of  osteopathy,  but  were  the 
application  of  a  distinct  system,  which  he  calls  **  eyelet  dilita- 
tion. ' '  The  statute  exempts  neither  students  nor  practitioners 
of  *' eyelet  dilitation,"  and  none  but  '*  students  of  medicine, 
surgery  or  obstetrics, ' '  and  there  is  no  claim  that  said  dilita- 
tion  is  any  one  of  these  three.  It  will  be  time  enough  for  us 
to  pass  on  whether  a  statute  unduly  discriminates  against 
practitioners  of  osteopathy  when  someone  presents  the  point 
who  does  not  deny  that  he  practices  osteopathy. 

Again,  while  defendant  may  have  given  gratuitous  treat- 
ments, it  does  not  appear  that  they  involved  a  '  *  case  of  emer- 
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gency/'    And  if  that  be  passed,  it  is  still  nndisputed  that  he 
_^  gave  many  treatments  in  consideration  of  $2 

3.  PHT8ICIAN8  °  ^ 

wrtiflSteof * •    per  treatment.    Finally,  he  was  not  a  student 
Sl?tSS^of?tu-  *^  *^»  ^^^  *  practitioner.    If,  for  the  sake  of 
dents: scope.       argument,  he  be  treated  as  a  student,  the  evi- 
dence shows  clearly  that  he  was  not  ''a  student  .    .    .  pre- 
seribing  under  the  supervision  of  a  preceptor." 

Dr.  Baughman  is  a  qualified  and  duly  certified  practi- 
tioner of  osteopathy,  living  and  practicing  in  Burlington.  He 
had  some  relation  to  the  treatments  which  defendant  gave  at 
Pulaski.  Upon  evidence  showing  that  relation,  defendant  re- 
quested, and  was  denied,  an  instruction  that,  under  the  law, 
any  person  who  is  a  student  of  medicine,  surgery  or  obstetrics, 
which  includes  osteopathy,  and  who  has  had  not  less  than  two 
courses  of  lectures  in  a  medical  school  of  good  standing,  has 
the  right  to  practice  medicine  or  osteopathy  luider  the  super- 
vision of  a  preceptor,  and  that,  therefore,  if  it  should  be  found 
that  defendant  practiced  under  the  supervision  and  preceptor- 
ship  of  Dr.  Baughman,  he  should  be  found  not  guilty.  The 
evidence  for  which  it  is  claimed  that  it  bases  the  refused 
instruction  is  this : 

Lantz  took  treatments;  Allen  took  eleven;  Qleason  was 
treated;  and  Bussey  and  his  son  and  Blough  and  Blough's 
father :  for  all  of  these,  $2  a  treatment  was  paid.  Baughman 
and  his  wife  were  treated,  and  it  does  not  appear  that  pay- 
ment was  made  for  this,  and  it  may  be  assumed  it  was  charity 
treatment.  As  said,  Dr.  Baughman,  of  Burlington,  was  prac- 
ticing in  Burlington  while  these  treatments  were  being  given 
in  Pulaski.  Dr.  Baughman  called  at  the  home  of  his  brother 
in  Pulaski  and  treated  the  brother  and  the  brother's  wife. 
He  went  to  Pulaski  on  June  24th.  Defendant  then  asked  him 
about  the  treatment  of  some  of  his  patients.  They  had  a  con- 
ference as  to  the  treatment  of  Dr.  Baughman 's  brother  and  the 
brother's  wife,  and  that  of  Allen,  Bickle,  Lamb,  Blough,  Lillie 
Blough,  Oleason,  Bussey  and  son.  Lantz  testified  Dr.  Baugh- 
man never  examined  him,  and  was  never  present  when  witness 
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received  treatments  from  defendant.  But  Dr.  Baughman  says 
he  had  given  defendant  authority  to  treat  **all  these  persons*' 
nnder  hia  supervision;  that  they  talked  about  their  troubles 
and  what  they  needed,  and  the  doctor  told  defendant  he 
thought  defendant  could  go  on  under  the  statute.  The  doctor 
returned  to  Pulaski  on  July  3d,  and  had  a  further  conference 
with  defendant  on  July  3d  and  4th,  and,  iii  the  meantime, 
defendant  reported  the  progress  of  the  cases.  The  doctor  had 
talked  with  defendant  several  times  before  witness  went  to 
Pulaski;  but  when  he  did  go  to  Pulaski,  he  and  defendant 
conferred  about  these  who  were  witnesses  for  the  State  and 
others,  and  the  doctor  examined  some  of  the  patients  with 
defendant  and  made  no  charge  to  them  for  examination.  Dr. 
Baughman  concludes  with  the  statement  that  defendant  was 
treating  under  his  direction  and  supervision,  and  that  h« 
approved  of  defendant's  system  because  he  knew  him  and 
knew  of  his  efficiency  as  an  osteopath. 

Defendant  says  he  wrote  the  state  board,  and  he  under- 
stood that,  if  he  practiced  in  Iowa,  he  would  have  to  practice 
under  someone  who  had  a  permit ;  that  Dr.  Baughman  had  a 
permit,  and  defendant  thought  he  had  a  right  to  come  into 
the  state  if  he  acted  in  consultation  with  the  doctor;  that  he 
first  called  the  doctor  by  phone  about  treating  these  patients; 
that,  under  the  supervision  of  Dr.  Baughman,  he  treated  those 
who  testified  for  the  State,  but  these  had  been  the  doctor's 
patients;  that  he  treated  none  of  the  patients  at  Pulaski 
without  consulting  Dr.  Baughman,  and  did  so  because  defend- 
ant didn't  want  the  responsibility.  That  he  consulted  with 
the  doctor  by  letter,  telephone  or  in  person  before  he  treated 
any  patient;  that,  in  treating  Allen,  it  was  done  under  the 
supervision  and  direction  of  Dr.  Baughman ;  that  letters  from 
defendant  induced  the  doctor  to  come  to  Pulaski  on  June 
24th,  and  that,  when  he  came,  defendant  went  over  the  symp< 
toms  of  his  patients  with  him ;  that,  while  in  Pulaski,  he  had 
communication  with  Dr.  Baughman;  that  the  doctor  wished 
him  to  look  after  his  brother's  wife,  his  sister  and  some  other 
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patients;  that  he  first  talked  with  the  doctor  over  the  phoue 
before  beginning  treatments ;  that  he  was  reluctant ;  that  the 
doctor  urged  him  as  a  matter  of  mercy  to  see  the  sister,  Joe 
Blough,  and  some  others;  and  that,  when  he  consulted  with 
Dr.  Baughman,  the  latter  said  that  the  treatments  defendant 
was  giving  met  with  the  doctor's  approval. 

That  this  presents  the  relation  of  consultants  on  occa- 
sion and  occasional  advice  and  direction  is  true.  But,  as 
matter  of  law,  the  relation  was  not  that  of  **a  student  pre- 
scribing under  the  supervision  of  a  preceptor."  Hence,  the 
offered  instruction  was  rightly  refused. 

Under  Instruction  No.  8,  the  court  withdrew  the  evi- 
dence concerning  the  relations  between  defendant  and  Dr. 
Baughman.    The  reasons  for  the  withdrawal  are  stated.    They 
4.  TRiAL:instruc-    *^®  ^^^^  *^®  ^^^  regulating  the  practice  of 
tionsand?excep-  ostcopathy  does  not  give  authority  to  one  not 
^5flcaiiy  ex-^  Certified,  to  practice  under  the  direction  of 
cept.e  ec  another  who  is  regularly  licensed.    Let  it  be 

conceded  that  this  1^  not  the  correct  reason.  But  defendant 
is  in  no  position  to  avail  himself  of  such  error,  if  error  there 
be.  He  took  no  exceptions,  in  the  method  provided  by  statute. 
He  merely  excepted  to  the  giving  of  each  and  all  of  the 
instructions  given,  and,  in  the  motion  for  new  trial,  repeated 
that  exception  without  any  claim  that  anything  was  overlooked 
with  reference  to  exceptions,  or  any  attempt  to  comply  with 
the  statute  on  exceptions. 

5 
We  fail  to  see  the  materiality  of  citing  McCracken  v. 
Webb,  36  Iowa  551,  at  554,  555 ;'  AuUmosii  v.  Lee,  43  Iowa 
404,  405 ;  and  Preston  v.  Dvhuque  &  P.  B.  Co,,  11  Iowa  15, 
at  17.  The  first  does  hold  that  the  giving  of  an  instruction 
which,  though  correct  in  one  point  of  view,  would,  i£  viewed 
in  another  and  more  natural  one,  have  a  tendency  to  mislead, 
should  not  be  approved.  The  second  holds  that  a  judgment 
will  be  reversed  for  the  giving  of  an  instruction  which  was 
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not  applicable  to.  the  evidence^  and  has  a  tendency  to  mislead 
the  jury.  In  the  last,  it  is  held  that  an  instruction  technioally 
correct  may  be  ground  for  reversal,  if  misleading  and  sus- 
ceptible to  an  erroneous  construction.  The  error  condemned 
is  an  instruction  which  gave  a  railroad  company  a  right  or 
privilege  not  conferred  by  statute,  **and,  as  a  consequence, 
increases  their  liability  beyond  tlie  proper  legal  measure.  In 
other  words,  it  makes  them  pay  for  that  which  they  had  no 
right  to  take/'  We  are  at  loss  to  understand  what  instruc- 
tion given,  passing  the  point  of  want  of  exception,  comes 
within  the  rule  of  the  cases  cited. 

III.  Appellant  presents  that  the  verdict  is  not  sustained 
by  the  evidence.    Three  of  the  cases  cited  in  support  do  not 

support  the  contention. 
AND  surgeons:  State  V,  Ostratider,  18  Iowa  435,  459, 

certificate  of 

authority:  merely  defines  what  in  law  constitutes  proof 

practicing:  with- 

out^ertiflcate :     bcyoud  reasonable  doubt,  and  approves  an 

instruction. 

State  V.  Cohen,  108  Iowa  208,  at  213,  is  a  criticism  of  an 
instruction  which  defines  a  reasonable  doubt  as  one  that  the 
jury  are  able  to  give  a  reason  for. 

State  V.  Eedf  53  Iowa  69,  at  71,  is  not  authority  for  the 
claim  that  we  must  determine  whether  the  evidence  proves 
guilt  beyond  a  reasonable  doubt,  but  that,  although  there  be. 
a  preponderance,  there  may  still  be  a  reasonable  doubt  upon 
which  the  jury  may  acquit. 

But  State  v,  Hilton,  22  Iowa  241,  at  242,  State  v.  Whiie, 
98  Iowa  346,  at  352,  State  v.  Reinhmmer,  109  Iowa,  at  624, 
State  V.  Pilkingtan,  92  Iowa  92,  at  96,  State  v,  Woolsey,  30 
Iowa  251,  State  v.  Wise,  83  Iowa  596,  State  v,  Towlmsovu,  11 
Iowa  401,  do  hold,  in  effect,  that  a  conviction  may  be  set 
aside  by  the  Supreme  Court  where  it  is  clearly  against  the 
weight  of  the  evidence. 

And  we  have  recently  re-affirmed  this  rule  of  appellate 
review.    See  State  v.  Saling,  177  Iowa  552. 

Defendant  asserts,  in  his  motion  in  arrest  of  judgment, 
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and  elsewhere,  that  the  evidence  fails  to  support  the  alle^* 
tions  of  the  indictment;  and  that  there  is  no  evidence  that 
there  was  not  issued  to  defendant  a  certificate  by  the  board 
of  medical  examiners  for  the  state  of  Iowa  to  practice  osteop- 
athy in  the  state.  We  judge  that  this  more  specific  conten- 
tion is  not  being  pressed  on  this  appeal,  and  we  do  not  well 
see  how  it  could  be,  in  the  light  of  the  evidence  on  that 
specific  point. 

As  to  the  general  complaint,  the  court  charged  that  de- 
fendant was  competent  to  practice,  but  that  the  charge  was 
the  failure  to  have  the  certificate  required  by  law,  and  failing 
to  have  the  same  filed  for  record,  as  required  by  law.  It  was 
charged,  in  effect,  that  defendant  must  be  acquitted  unless 
the  jury  found  that  he  practiced  osteopathy  without  first  ob- 
•  taining  such  certificate,  and  having  it  recorded.  Bight  or 
wrong,  this  is  the  law  of  the  case,  because,  as  seen,  defendant 
took  no  exceptions.  This,  however,  does  not  preclude  him 
from  urging  that  an  instruction  requested  by  him  should  have 
^  been  given ;  and  if  that  be  so,  he  might  maintain  error,  even 
though  all  the  instructions  given  were  correct,  unless  they 
gave  what  he  asked.  In  Instructions  2  and  3,  requested  and 
denied,  the  court  was  asked,  in  effect,  to  charge  that  it  was 
for  the  jury  to  say  whether  or  not  defendant  had  been  prac- 
ticing osteopathy.  The  court,  in  effect,  gave  such  charge. 
Hence,  the  sole  question  on  this  head  is  whether  the  record 
showB  that  the  conviction  is  against  the  clear  weight  of  the 
evidence.  Whether  the  statute  was  so  violated  is  the  ordinary 
question  of  fact  for  a  jury.  So  says  State  v.  Heath,  125  Iowa 
585,  cited  by  defendant. 

It  is  true,  defendant  testifies  he  claims  that  osteopaths 
would  not  treat  Mrs.  Baughman  as  the  evidence  showed  he 
had  treated  her ;  that  he  claims  osteopaths  didn  *t  use  a  pres- 
sure on  the  nerves  to  cure  disease;  that  he  was  using  ** eyelet 
dilitation,"  and  not  osteopathy;  that  his  system,  termed  ** eye- 
let dilitation, ' '  is  entirely  separate  and  distinct  from  *' ortho- 
dox osteopathy.*'    But  the  jury  had  before  it  what  defend- 
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ant's  treatments  in  fact  were,  and  could  find  from  that  descrip- 
tion alone  that,  though  the  treatments  may  not  have  been 
** orthodox  osteopathy,"  yet  it  was  an  application  of  oste- 
opathic science.  Defendant  himself  describes  osteopathic 
treatment  to  be  the  doing  of  things  which  the  evidence  shows 
his  treatments  consist  of,  and  that  both  his  treatments  and 
osteopathy  aim  to  induce  a  flow  of  blood  to  the  affected  part. 

He  was  a  qualified  osteopath,  and  had  practiced  that 
science  for  some  time.  He  wrote  the  state  board  and  enclosed 
an  examination  fee,  having  in  mind  taking  the  examination 
for  a  certificate  to  practice  osteopathy.  He  wrote  a  lawyer 
that  he  intended  making  a  fight  on  the  law,  among  other 
reasons,  because  *'the  other  osteopaths  are  dissatisfied  with 
the  lawj"  and  his  witness,  Dr.  Baughman,  says  he  approved 
defendant's  system  because  he  knew  defendant  **and  knew  of 
his  efSciency  as  an  osteopath." 

To  the  patient  Allen,  defendant  termed  the  treatment 
given  either  ** osteopathic"  or  ** osteopathy"  or  ** osteopathic 
treatment." 

Defendant,  by  his  offered  instructions,  declared  it  was  a 

question  for  the  jury  whether  osteopathic  treatment  had  been 

given.    He  can  in  no  view,  even  if  he  had  taken  proper  excep- 

6  Trial  instruc   ^^^^^*  complain  that  the  court  took  the  same 

Instructions^ ^  ^^®^  *^^  submitted  that  question  to  the  jury. 

estoppel.  ^g    ^j^i^^   ^j^3^^^   ^j^jj^   ^^^  j^^   ^^^^   1^^^^ 

found  that  the  treatments  were  not  osteopathic,  we  cannot 
disturb  their  findings  that  they  were  an  application  of  the 
science  of  osteopathy. 

The  judgment  is — Affirmed, 

Evans,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 
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State  Bank  op  Deep  River,  Appellant,  v.  Charle?  Wolford 

et  al.,  Appellees. 

TRAXJDJJLENT  CONVEYANCES:  Belation  of  Parties— Htts1)aad  and 

1  Wife.  A  wife  has  the  same  right  as  any  other  creditor  of  her 
husband  to  receive  a  conveyance  from  her  husband  in  fulfillment 
of  a  bona  fide  contract  between  them. 

HXJSBAin)    AND    WIFE:     ConTeyaiices    Between — ^Fraud — ^Wife's 

2  Lands  In  Husband's  Name — Estoppel.  The  naked  fact  that  the 
wife  allows  her  lands  to  stand  in  the  name  of  her  husband  will 
not,  of  itself,  estop  her  from  asserting  her  title  as  against  her 
husband's  creditors. 

DEEDS:     ConstractiTe  Notlce--Conveyances  Between  Husband  and 

3  Wife — ^Becoid — ^Effect.  A  wife,  receiving  a  conveyance  from  her 
husband,  may,  equally  with  any  other  person,  rely  on  the  con- 
structive notice  imparted  to  the  world  by  the  record  of  the  deed. 

HUSBAND  AND  WIFE:     Conveyances  Between— Creditors— Estop- 

4  pel  of  Spouse  to  Assert  Title.  A  mfe  who  has  allowed  her  lands 
to  stand  in  the  name  of  her  husband  is  not  estopped  to  assert  her 
title  against  the  husband's  creditor  who  became  such  after  the 
husband  had  conveyed  the  lands  to  the  wife. 

HUSBAND  AND  WIFE:    Conveyances  Between— Fraud — ^Preferring 

5  Wife  as  Creditor.  Principle  recognized  that  a  husband  may  law- 
fully prefer  his  wife  to  other  creditors  by  conveying  lands  to  her 
in  payment  of  a  bona  fide  debt,  provided  no  fraudulent  intent 
poisons  the  transaction. 

Appeal  from  Poweshiek  District  Court. — John  F.  Talbott, 

Judge. 

Friday,  October  20,  1916. 

Action  in  equity  to  subject  certain  lands  to  the  payment 
of  a  judgment  recovered  by  plaintiff  against  the  defendant 
Charles  Wolford.  There  was  a  decree  granting  the  relief 
prayed  for  in  part  only,  and  plaintiff  appeals. — Affirmed, 
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Clark  i&  Clark,  and  W.  B,  Lewis,  for  appellant. 

J,  ^^\  Carr,  for  appellees. 

Weaver,  J. — The  defendants  are  husband  and  wife.  At 
different  times,  beginning  October  7, 1907,  and  ending  Decem- 
ber 19,  1910,  Charles  Wolford  borrowed  money  from  the 
plaintiff  bank  and  evidenced  by  promissory  notes  the  debts 
so  created.  On  the  date  last  named,  he  gave  the  bank  his 
note  for  $5,000,  including  therein  renewal  of  several  loans 
theretofore  obtained  by  him.  Later,  plaintiff  brought  an 
action  on  this  note,  and  procured  judgment  against  Charles 
Wolford  for  $5,713  and  costs.  Thereafter,  plaintiff  instituted 
this  suit  in  equity,  alleging  that  the  judgment  was  unpaid,  and 
that  Charles  Wolford  had  no  property  in  his  own  name  upon 
which  a  levy  of  execution  could  be  made,  and  asked  that  the 
lien  of  such  judgment  be  established  upon  certain  described 
lands,  legal  title  to  which  was  held  by  Millie  Wolford.  In 
support  of  this  demand,  it  was  alleged  that  Charles  Wolford 
was  formerly  the  owner  and  holder  of  such  title,  but  had  con- 
veyed the  same  to  his  wife  in  fraud  of  his  creditors.  It  was 
also  further  alleged  that  the  wife,  by  permitting  the  title  and 
apparent  ownership  of  the  lands  to  remain  for  a  long  time 
in' her  husband,  thereby  giving  him  an  appearance  of  financial 
responsibility,  was  estopped  to  assert  title  in  herself  as  against 
plaintiff,  who,  on  the  strength  of  such  appearance,  had  ex- 
tended credit  to  her  husband. 

It  appears  in  evidence  that,  for  several  years,  Charles 
Wolford  held  the  legal  title  to  the  land  in  question,  together 
with  certain  other  tracts  aggregating  about  168  acres.  On 
December  9,  1909,  he  conveyed  to  his  wife  an  undivided  half 
of  said  land.  On  March  13,  1911,  he  quitclaimed  to  his  wife 
the  other  undivided  half  of  the  larger  part  of  the  property, 
stating  in  the  deed  that  it  was  **  executed  in  pursuance  of  an 
agreement  theretofore  entered  into  between  the  grantor  and 
grantee  for  the  purpose  of  making  partition  of  the  lands 
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jointly  owned  by  them."  At  the  same  time,  the  wife  quit- 
claimed to  the  husband  her  interest  in  other  lands.  .The 
description  and  amount  of  the  other  lands  are  not  clearly 
shown  in  the  record,  but  it  appears  more  or  less  clearly  that 
the  result  of  the  partition  was  to  apportion  to  his  wife  some- 
where from  90  to  100  acres,  and  to  Charles  Wolford,  the 
remaining  portion.  After  these  mutual  conveyances  had  been 
made,  Charles  Wolford  platted  his  homestead  to  include  the 
greater  part  of  the  lands  left  in  his  name.  It  further  appears, 
somewhat  indirectly,  that  thereafter,  and  before  plaintiff  had 
undertaken  to  enforce  collection  of  its  note,  another  creditor 
attached  some  part  of  the  land,  and,  in  settlement  of  that  suit, 
Wolford  and  his  wife  conveyed  a  portion  of  the  land  to  a 
trustee,  to  secure  payment  of  the  debt. 

The  issues  joined  in  this  case  present  two  questions: 
First,  Was  the  conveyance  of  title  from  Charles  Wolford 
fraudulent  or  collusive  for  the  purpose  of  defrauding  his 
creditors?  and,  second,  even  if  no  fraud  was  intended,  is  the 
wife  estopped  to  set  up  her  title  against  the  enforcement  of 
plaintiff's  judgment? 

The  first  inquiry  is  peculiarly  one  of  fact.  On  the  trial 
below,  plaintiff  questioned  whether  the  wife  furnished  any 
substantial  consideration  for  such  conveyance.     It  is  shown, 

however,  without  material  dispute,  that,  at 
coNVETANCEs:     thc  timc  of  their  marriage,  Charles  Wolford 

relation  of  par-  .  ,      ■  ^  ^  . 

ties: husband      was  Without  means,  except,  perhaps,  a  team 

and  wlf  &  ^ 

and  some  minor  items  of  personalty,  and  that 
his  wife  had  about  $500  or  $600 ;  and  that,  under  a  promise 
of  repayment,  she  allowed  this  sum  to  be  used  in  the  purchase 
of  the  first  40  acres  of  laud,  which  was  bought  for  $800.  It 
is  also  shown  by  the  administrator  of  her  father's  estate  that 
she  received  from  that  source  $2,177.38.  Of  this  sum,  $500 
was  applied  to  the  payment  of  a  promissory  note  of  Charles 
Wolford 's.  Before  this  money  was  received,  Wolford  had 
taken  title  to  an  additional  50  acres  of  land,  bought  for  $2,000, 
thc  money  for  which  had  been  borrowed  upon  a  mortgage 
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made  to  cover  both  this  land  and  the  40-aere  tract.  His  wife 
was  reluctant  to  consent  to  a  lien  on  the  40  acres,  which  was 
then  an  unincumbered  homestead,  hut  finally  did  so,  upon 
her  husband's  agreement  to  transfer  the  title  to  her.  Later, 
when  she  received  her  share  in  her  father's  estate,  the  amount 
so  realized,  after  deducting  the  $500  paid  upon  her  husband 's 
note,  held  by  the  estate,  was  used  in  paying  oflf  the  mortgage. 
The  debt  or  obligation  to  the  wife  was  a  good  consideration 
for  the  conveyance  of  the  land  to  her,  and,  generally  speaking, 
the  husband's  right  to  pay  or  secure  a  bona  fide  indebtedness 
to  his  wife,  or  to  perform  a  contract  made  with  her,  is  one 
to  which  his  other  creditors  cannot  object,  unless  she  is  in 
some  manner  estopped  in  their  favor.  Bennet  v.  Strait,  63 
Iowa  620 ;  Grouse  v.  Morse,  49  Iowa  382,  385 ;  Mahaska  County 
V.  Whitsel,  133  Iowa  335;  Payne  v.  WUson,  76  Iowa  377; 
Neighbor  v,  Hoblitcel,  84  Iowa  598 ;  Sprague  v,  Benson,  101 
Iowa  678 ;  Muir  v.  Miller,  103  Iowa  127,  131 ;  Hoag  v,  Martin, 
80  Iowa  714,  720,  First  Nat,  Bwnk  v.  Eiclmieder,  153  Iowa  163. 
The  last  cited  case  is  very  much  in  point. 

It  is  true  that,  under  some  circumstances,  we  have  held 
a  wife  estopped  as  against  her  husband's  creditors  to  assert 
her  ownership  of  property  the  title  to  which  she  has  per- 
mitted to  stand  of  record  in  the  name  of  her 

2.  Husband  A.ND       v      i^       j     .i.       i.      •    j      •  i.  j'j.         x 

wipe: convey-     husband,  thereby  inducing  such  creditors  to 
fraud -.wife's  *'  extend  to  him  credit  which  otherwise  would 

lands  in  hus- 
band's name:       have  been  withheld.     McCormick  v,  Perkins, 

estoppel. 

135  Iowa  64.  In  the  cited  case,  there  were 
peculiarly  persuasive  equities  in  favor  of  the  creditor  which 
do  not  appear  in  the  record  before  us,  and  the  claim  of  good 
faith  on  the  wife's  part  was  quite  clearly  impeached.  Such 
is  not  the  case  here  presented.  So  far  as  appears  in  the  evi- 
dence, the  wife  had  no  such  notice  or  knowledge  of  her  hus- 
band's  alleged  insolvency  as  to  put  her  on  her  guard  concern- 
ing the  good  faith  of  the  conveyance  on  his  part.  She  knew 
he  was  owing  the  bank  something,  but  not  its  amount.  She 
did  not  know  he  was  badly  involved.     She  had  frequently 
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asked  him  to  carry  out  his  agreement  with  her.  She  was  in 
feeble  health,  and  may  not  have  given  to  her  husband's  affairs 
that  dose  attention  which  would  otherwise  have  been  natural. 

He  testifies  that,  at  the  time  of  the  convey- 
structi've  no-       auce,  he  thought  himself  all  right  financially. 

tice:  convey- 
ances between     While  1:hc  bank  doubtless  supposed  him  to  be 

husband  and 

SJect'^^**'^^*      ®^  ^^  times  the  owner  of  the  land,  it  had  at 

least  constructive  notice  of  the  conveyance  to 
his  wife,  and,  in  so  far  as  the  record  title  gave  him  any  appear- 
ance of  solvency,  it  ceased  when  such  title  passed  to  the  wife. 
No  inquiry  was  ever  made  of  her,  and  her  constructive  notice 
to  the  world  at  large  of  her  acquirement  of  title  was  all  that 
the  law  required  at  her  hands.  The  property  in  her  hands 
has  been  by  the  court  below  charged  with  liability  for  all  that 
part  of  the  indebteJ-ness  accruing  to  the  plaintiff  while  the 
title  was  in  the  husband.  The  equities  upon  which  that  finding 
is  based  are  not  here  questioned  by  the  appellees,  but  they 
afford  no  support  for  the  remainder  of  plaintiff's  claim.  In 
Hoag  V.  Martin,  ZO  Iowa  714,  720,  the  court,  in  refusing  to 
enforce  a  claim  against  the  wife's  property,  said: 

*'It  was  once  the  law  of  the  state  that  a  wife  entrusting 
her  property  to  her  husband  must  give  a  record  notice  of  her 
ownership,  or  suffer  its  loss,  if  credit  was  extended  under  a 
misbelief  as  to  ownership.  For  reasons  best  known  to  the 
legislative  power,  that  law  was  canceled,  thus  indicating  a 
more  liberal  rule  as  to  the  management  and  custody  of  such 
property.'' 

In  Pwyiie  v.  Wilson^  76  Iowa  377,  we  said : 

* '  Appellants  contend  that  plaintiff,  by  giving  the  money 
to  her  husband  without  notice  to  others  of  her  rights  therein, 
is  estopped  from  now  making  any  cjaim  thereto  to  the  preju- 
dice of  creditors.  But  she  loaned  the  money  to  her  husband 
and  thereby  became  his  creditor.  ...  It  does  not  appear 
that  she  has  by  any  act  or  representation  misled  anyone  to 
his  prejudice.  The  fact  that  she  knew  of  her  husband's  em- 
larrassraent  at  Subsequent  times  when  she  attempted  to  secure 
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her  daiiDfi  is  immaterial,  unless  she  intended  by  her  acts  to 
finder  or  otherwise  defraud  the  creditors  of  her  husband." 

So,  too,  in  Rockford  B.  &  8.  Mfg.  Co.  v.  Mastin,  75  Iowa 
112, 114,  the  court  thus  states  and  applies  the  rule  as  between 
the  wife  and  other  creditors  of  the  husband : 

**We  are  unable  to  find  from  the  evidence  that  Mrs. 
Mastin  had  any  knowledge  that  her  husband  was  indebted  to 
any  considerable  extent,  and  certainly  not  that  he  was  in- 
solvent. She  so  testifies,  and  there  is  nothing  in  the  record 
which  will  warrant  us  in  disbelieving  her.  She  was  a  creditor 
of  her  husband,  and  he  had  the  same  right  to  secure  or  pay 
her  as  any  other  creditor.  He  conveyed,  and  she  accepted 
the  land  in  payment  of  such  indebtedness,  and  it  is  immate- 
rial if  her  husband  did  at  the  same  time  sell  all  the  property 
he  had." 

In  Bemiet  v.  Strait,  63  Iowa  620,  land  was  bought  with 
the  wife's  money,  and  title  taken  in  the  name  of  her  husband. 
While  the  title  was  in  this  condition,  the  husband  contracted 
certain  debts,  after  which  he  conveyed  the  land  to  his  wife, 
and  thereafter  his  creditors  sought  to  enforce  collection  of 
their  claims  from  said  property.  In  denying  them  such  relief, 
the  opinion  uses  the  following  language : 

''Counsel  for  appellants  insist  that,  because  the  title  was 
taken  in  the  name  of  the  husband,  and  while  thus  held  the 
debts  were  contracted,  the  wife  should  be  estopped  from  assert- 
ing her  equitable  title  to  the  land  as  against  the  plaintiffs. 
That  the  law  of  estoppel  has  no  application  from  the  mere 
fact  of  the  husband's  holding  the  title  .  .  .,  see  Crotise  v. 
Morse,  49  Iowa  382. " 

In  the  case  thus  cited,  the, husband  held  title  to  land 
equitably  belonging  to  his  wife,  and,  after  contracting  a  debt, 
conveyed  the  property  to  his  wife,  and  in  holding  the  property 
not  liable  for  such  debt  in  her  hands,  we  said : 

**It  may  well  be  conceded  he  was  the  owner  of  the  real 
estate,  but  at  the  same  time  ...  he  was  indebted  to  his  wife 
therefor,  or  that  he  held  the  title  in  trust  for  her.    In  either 
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event  he  could  well  coEvey  the  property  to  her,  and  thereby 
diflcharge  sach  indebtednesSy  or  for  the  purpose  of  discharging 
the  trust.  A  full  and  perfect  title  would  by  such  conveyance 
vest  in  Mrs.  Morse,  unless  a  lien  had  attached  to  the  property 
before  the  same  was  made/' 

In  another  case,  we  have  held  that  the  rule  by  which  a 
wife  is  estopped  on  account  of  her  silent  acquiescence  in  the 
apparent  ownership  or  eonduct  of  her  husband  is  applicable 

4.  HuBBAND  AND  ^^^  ' '  ^^^^^  thc  timc  hc  holds  title. ' '  Moore 
ISS^^t^Un:  v.  RawUngs,  137  Iowa  284,  286.  Moreover, 
toppeVof  spouse  none  but  existing  creditors  have  the  right  to 

contest  the  good  faith  or  validity  of  such  a 
transfer  of  property,  and  it  is  here  conceded  that  all  of  the 
plaintiff's  claim  not  upheld  by  the  trial- court  is  baaed  entirely 
upon  debts  contracted  by  the  husband  after  the  original  con- 
veyance to  his .  wife.  In  other  words,  plaintiffs  were  not 
existing  creditors  of  Charles  Wolford,  and  they  were  in  no 
manner  defrauded  or  misled  by  any  act  or  failure  to  act  on 
part  of  Millie  Wolford.  Terwid  v.  KUmesky  160  Iowa  410,  414 ; 
BoOins  V.  Skewer  W.  &  C.  Co.,  80  Iowa  380,  389 ;  Farmers  & 
Merck.  Bank  v.  Daiker,  166  Iowa  728 ;  Daggett  v,  Btdfer,  82 
Iowa  101.  In  the  Tenold  case,  supra,  it  was  also  held  that, 
even  if  fraud  be  shown,  it  was  still  incumbent  upon  the  plain- 
tiffs to  show  what  part,  if  any,  of  the  consideration  of  the  note 
which  had  been  reduced  to  judgment  had  its  origin  prior  to 
the  transfer  of  the  property.  The  appellant  in  the  present 
case,  being  a  subsequent  creditor,  is  in  no  position  to  complain 
of  the  decree  below,  sustaining  the  wife's  title  to  the  land. 
Nor  would  its  position  be  materially  improved  if  it  were  to  be 

5.  Husband  and  d^^ssed  as  an  existing  creditor.  The  fact  that 
ancM between:  *^  ^^^^  ^^  ^^^  *  creditor  of  her  husband's 
rinS wifSwT'     from  a  date  anterior  to  the  origin  of  the 

"^''  husband's  debt  to  plaintiff  is  clearly  estab- 

lished, and,  in  transferring  the  land  to  her,  he  did  no  more 
than  to  prefer  her  to  other  creditors,  a  thing  which  he  could 
rightfully  do.     Mahaska  County  v.  Wkitsel,  133  Iowa  335; 
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Daggett  v.  Bnlfer,  82  Iowa  101 ;  Jones  v.  Brafidt,  50  Iowa 
332 ;  City  Bank  v.  Wright,  68  Iowa  1 32 ;  Sims  v.  Moore,  74 
Iowa  497;  Gaar  v,  Klein,  93  Iowa  313;  AuUman  v.  Oreenlee, 
134  Iowa  368. 

Had  the  husband  been  the  absolxite  owner  of  the  land  up 
to  the  date  of  the  conveyance  to  hi.  wife,  he  could,  as  we  have 
already  seen,  have  conveyed  it  to  her  in  payment  of  his  debt 
to  her,  and  her  title  would  be  good  against  his  other  creditors, 
subject  only  to  the  condition  thct  thor^  was  no  purpose  on 
her  part  to  aid  in  defrauding  others  This  is  distinctly  held 
in  many  of  the  eases  to  which  we  have  referred,  as  well  as  in 
others  too  numerous  to  mention.  Such  being  the  case,  it  would 
seem  inconsistent  with  sound  reason  to  hold  that  she  occupies 
any  less  favorable  position  when  she  demands  and  receives 
conveyance  from  him  of  land  which  has  at  all  times  been 
equitably  her  own. 

We  find  nothing  in  the  record  on  which  the  charge  of 
fraud  can  be  sustained,  and  nothing  which  estops  the  wife 
from  asserting  the  title  conveyed  to  her.  In  view  of  the  nat- 
ural tendency  of  members  of  the  same  family  to  aid  and 
protect  each  other,  and  the  difficulty  which  a  party  chal- 
lenging the  good  faith  of  a  transaction  between  them  neces- 
sarily experiences  in  proving  the  facts  by  disinterested  wit- 
nesses, the  courts  will  scrutinize  such  dealings  with  care  to 
see  that  they  do  not  cover  a  fraudulent  device  to  defeat  cred- 
itors, but  the  mere  fact  of  the  relationship  gives  rise  to  no 
inference  or  implication  of  bad  faith.  The  legislature  having 
removed  the  disabilities  of  the  wife  and  made  it  possible  for 
husband  and  wife  to  contract  with  each  other  and  to  enforce 
contract  rights  against  each  other,  it  would  be  an  unwar- 
ranted assumption  of  power  by  the  courts  to  destroy  the  value 
of  such  right  by  making  its  exercise  in  every  case  presump- 
tively fraudulent.  The  correctness  of  the  decree  below  is  not 
open  to  reasonable  doubt,  and  it  is  therefore — Aifirmed. 

EvAXs,  C.  J..  Deemer  and  Preston,  JJ.,  concur. 


J 
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W.  L.  Clabk,  Appellant,  v.  Joe  Weathers  et  al.,  Appellees. 

msOUGENCE:  Contributory  Negligence— Apparent  Causal  Connec- 
tion— ^Burden  to  Bemove — ^Automobile  Collision.  Contributory 
negligence,  Iiaving  apparent  caudal  connection  with  an  automobile 
collision  in  which  plaintifT  was  injured,  defeats  recovery,  imleaa 
plaintiff  remored  fmch  apparent  causcU  connection. 

PRINCIPLE  APPLIED :  Plaintiff,  with  others,  in  a  Ford  auto- 
mobile, and  at  a  speed  of  from  12  to  15  miles  per  hour,  approached 
a  bridge,  and  gradually  slowed  down  and  stopped,  in  order  to 
enable  two  approaching  teams  on  the  bridge  to  get  out  of  the  way. 
Unknown  to  plaintiff,  defendant,  when  •  plaintiff  stopped,  was  200 
feet  in  the  rear  of  plaintiff,  and,  with  a  Cadillao  automobile,  was 
approaching  the  same  bridge  at  a  speed  of  from  25  to  30  miles 
per  hour.  Neither  plaintiff  nor  his  driver  gave  any  sigpal  to 
anyone  in  the  rear  of  their  intention  to  stop,  as  commanded  by 
Sec.  1571-ml8,  Code  Supp.,  1913.  Defendant's  automobile  ran 
into  the  rear  of  plaintiff's  car.  Plaintiff  estimated  that  his  car 
was  hit  a  full  half  minute  after  he  had  stopped.  There  toaa  no 
evidence  as  to  how  quickly  or  tcithin  what  distance  defendant 
mighty  in  reason^  have  stopped,  had  he  received  a  signal.  Held, 
plaintiff's  failure  to  -signal  to  defendant  constituted  contributory 
negligence;  that  such  negligence  had,  apparently,  causal  connec- 
tion with  the  collision;  and  that  plaintiff,  having  failed  to  remove 
such  apparent  causal  connection  by  other  evidence,  must  suffer  a 
directed  verdict. 

Appeal  from  Woodbury  District  Court. — W.  G.  Seabs,  Judge. 

Saturday,  October  21,  1916. 

Action  for  damages  resulted  in  a  directed  verdict  for 
defendant  and  judgment  thereon.  The  plaintiif  appeals. — 
Affirmed. 

SJiull,  GUI,  Sammis  cfe  StilweU,  for  appellant. 

Griffin  &  Page  and  H.  B.  Walling,  for  appellees. 
Vol.  178  Ia.— 7 
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Ladd,  J. — The  complaint  is  that  defendants  were  negli- 
gent in  not  stopping  their  automobile  before  colliding  with  the 
rear  of  that  of  plaintiif.  The  sole  issue  is  whether  the  evi- 
nbsoliobncb  •  dence  was  such  that  this  issue,  with  that  of 
neguience^^p-  Contributory  negligence,  should  have  been 
conneluon:  Submitted  to  the  jury.  A  cousin  of  plain- 
nwve^Pa^utomo-    tiflf  *s  was  driving  a  five  passenger  Ford,  with 

bile  collision.         ,.         .«  ,,  ,         ,,  -.i. 

his  Wife  and  two  daughters  m  the  rear  seat, 
and  plaintiff  with  him  in  the  front  seat.  They  had  started 
from  their  home  about  a  half  mile  east  of  Anthon,  shortly 
after  noon,  for  Rodney;  and,  as  they  neared  the  approach 
to  the  bridge  over  the  Little  Sioux  River,  the  automobile  was 
moving  at  the  rate  of  from  12  to  15  miles  per  hour.  The 
car  was  slowed  down  to  about  10  miles  an  hour,  and  to  4  to  6 
miles  when  the  driver  began  to  bring  it  to  a  standstill.  This 
was  done  owing  to  two  teams,  coming  from  the  other  end  of 
the  bridge,  and  near  the  east  end,  about  18  inches  from  the 
north  side.  Neither  the  driver  nor  plaintiff  was  aware  of 
defendants'  car  being  in  the  rear,  nor  did  either  give  any 
signal  or  other  warning  that  the  car  was  about  to  be  stopped. 
But  defendants'  automobile  (Cadillac)  came  against  the  rear 
end  of  plaintiff's,  causing  the  injuries  complained  of.  The 
situation  was  such  that  defendants  must  have  seen  the  car 
ahead.    The  driver  of  plaintiff's  car  testified: 

"I  had  got  stopped  probably  half  a  minute  before  this 
auto  struck.    It  was  not  over  a  minute  at  the  longest  .   .   . 

I  think  if  I  had  not  had  my  foot  on  the  brake — I  hadn't  taken 
my  foot  off  the  brake  yet — I  think  this  heavy  car  would  have 
pushed  us  into  the  railing  and  possibly  over  the  bridge.  It 
pushed  and  shoved  our  car  straight  ahead.  ...  I  did  not  use 
the  emergency  brake.  The  car  is  11  or  12  feet  long.  From 
the  time  I  applied  the  brake  until  it  stopped,  it  went  between 

II  and  12  feet.  .  .  .  Think  I  had  stopped  my  car  a  half 
minute  before  the  collision;  something  like  that.  My  best 
judgment  is  that  the  car  had  come  to  a  complete  standstill  a 


k. 
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good  half  minute  before  the  collision.  I  conld  not  measure 
it  in  seconds. " 

Plaintiff  testified : 

"By  the  time  the  car  was  stopped,  he  came  into  us.  He 
hadn't  taken  his  foot  off  the  brake  yet.  About  a  minute,  as 
near  as  I  could  judge,  by  the  time  the  car  came  into  us — 
probably  a  minute  or  a  half  a  minute.  I  could  not  say  it  was 
standing  still  a  full  minute  before  we  were  hit,  but  nearly  so. 
We  came  to  a  standstill.    It  was  past  a  half  minute." 

The  testimony  of  the  driver's  daughter  was  substantially 
the  same ;  but  his  wife,  who  sat  in  the  back  seat,  testified  that, 
as  the  car  was  about  to  stop,  she  looked  back  and  saw  defend- 
ants' car  following  at  the  distance  of  about  200  feet,  at  a 
speed  of  25  or  30  miles  an  hour,  and  supposed  it  would  be 
stopped. 

"Q.  How  long  was  that  before  the  car  was  stopped? 
A.  Not  a  minute.  Our  car  was  going  to  stop  when  I  looked 
back;  just  before  it  stopped.  I  looked  back  and  saw  him 
coming  at  quite  a  rate  of  speed  about  200  feetiback,  and  then 
in  something  like  a  minute  he  struck  our  car.  I  would  judge 
his  rate  of  speed  between  25  and  30  miles  an  hour.  It  did 
not  seem  to  be  a  minute  before  he  was  right  on  to  us.  It  was 
not  a  minute, — ^less  than  a  minute." 

Such  was  the  evidence  on  the  issue  as  to  the  degree  of  care 
exercised  by  the  respective  parties.  That  the  driver  of  plain- 
tiff's car  was  negligent  in  not  indicating  in  some  way  that  the 
car  was  about  to  be  stopped  is  not  questioned ;  for  Par.  3  of 
Section  1571-ml8,  Code  Supp.,  1913,  provides: 

"The  operator  of  a  motor  vehicle  shall,  before  stopping, 
turning  or  changing  the  course  of  such  vehicle,  first  see  that 
there  is  sufScient  space  to  make  such  movement  in  safety  and 
shall  give  a  visible  or  audible  signal  to  the  crossing  officer,  if 
there  be  such,  or  to  the  drivers  of  vehicles  following,  of  his 
intention  to  make  such  movement,  by  raising  the  hand  and 
indicating  with  it  the  direction  in  which  he  wishes  to  turn." 

But  it  is  argued  that  the  evidence  was  such  that  the  jury 
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might  have  found  that  there  was  no  direct  causal  connectiotp. 
between  the  omission  to  signal  defendants  that  the  car  was 
about  to  stop,  and  the  collision.  Of  course,  plaintiff's  negli- 
gence cannot  be  found  to  have  been  the  proximate  cause  unless 
it  can  be  said  that,  but  for  such  negligence,  the  injury  would 
not  have  happened.  Tackett  v.  Taylor  County,  123  Iowa  149 ; 
TfbUtts  V.  Masm  City  &  F.  D.  R,  Co.,  138  Iowa  178. 

As  defendants'  car  was  but  200  feet  back,  those  in  it 
must  have  seen  and  recognized  such  signal  had  it  been  given, 
and  probably  would  have  had  ample  time  to  have  stopped  their 
car  before  reaching  the  automobile  ahead.  Until  aware  of 
what  was  happening,  they  had  the  right  to  rely  on  compliance 
by  the  driver  of  plaintiff's  car  with  the  statutory  mandate, 
by  giving  timely  warning,  by  an  appropriate  signal,  of  his 
purpose  to  stop  the  car.  Some  difficulty  always  is  experienced 
in  detecting  an  increase  or  decrease  in  the  speed  of  an  object 
directly  in  front,  moving  in  the  same  direction,  and  especially 
in  determining  whether  the  decrease  is  with  the  purpose  of 
stopping.  Huddy  on  Automobiles  (4th  Ed.),  §  176.  This 
being  so,  the  automobile  following  probably  would  approach 
much  nearer  that  ahead  than  it  was  when  the  front  car  began 
slowing  down  to  atop,  before  the  driver  of  the  rear  car,  in 
the  exercise  of  ordinary  care,  must  have  observed  that  it  was 
stopping.  At  the  speed  to  which  Mrs.  Clark  testified,  the 
rear  car  was  coming  at  at  least  36  feet  a  second,  and  it  must 
have  overtaken  the  automobile  ahead  in  6  seconds.  There  was 
no  evidence  tending  to  prove  how  quickly  or  within  what  dis- 
tance the  driver  might,  in  the  exercise  of  ordinary  care  and 
skill,  have  stopped  a  car  such  as  defendants  were  driving. 
How,  then,  was  it  possible  for  a  jury  to  say  from  the  evidence 
whether  the  omission  of  the  driver  of  the  front  car  to  signal 
that  he  was  about  to  stop  was  not  the  contributing  cause  of 
the  collision?  The  defendants  may  have  been  negligent  in 
the  matter  of  speed  (Section  1571-ml9,  Code  Supp.,  1913) ; 
but,  as  plaintiff  was  guilty  of  contributory  negligence  appar- 
ently having  causal  connection  with  the  collision,  and  there 
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was  no  room  to  say  from  the  evidence  adduced  that  this  must 
have  occurred  notwithstanding  such  contributory  negligence, 
the  court  rightly  directed  a  verdict  for  defendants. — Affirmed. 

Evans,  C.  J.,  Gaynor  and  Salinger,  JJ.,  coneur. 


John  C.  Clary,  Appellee,  v.  J.  A.  Blondel,  Appellant. 

HIGHWATS:    £stoblldi]ii0nt--Baiiiage8--Sapport6d  V«tdici--^ 

1  A  verdict  for  damages  by  reason  of  the  establishment  of  a  high<> 
way,  amply  supported  by  evidence,  will  not  be  interfered  with  by 
the  appellate  court,  even  though  the  amount  be  large. 

NEW  TRIAL:     Grotinds — Quotient  Verdict — ^Evidence.     An  agree- 

2  ment  by  jurors  to  each  write  on  his  ballot  the  sum  which  he  thinks 
ought  to  be  returned  as  the  verdict,  and  to  then  divide  the  total  by 
12,  in  order  to  determine  the  average  as  a  basis  for  farther  dis- 
cussion, does  not  vitiate  the  verdict.  But  an  agreement  in  advance 
that  such  quotient  shall  he  the  verdict^  and  the  return  of  a  verdict 
accordingly,  works  a  vitiated  verdict.  Affidavits  reviewed,  and 
held  insufficient  to  impeach  the  verdict. 

TRIAIi:    Veidict— Impeadiment--£xa2nlxiation  of  Jniors.    It  is  sug- 

3  gested  that  jurors  making  affidavits  impeaching  or  sustaining  a 
verdict  ought,  generally,  to  be  examined  orally  in  open  court. 

Appeal  from  Waadbtary  District  Court. — David  Mould,  Judge. 

Thursday,  October  21,  1916. 

J.  A.  Blondel  is  owner  of  the  SWi^  of  Sec.  20  in  WiUow 
Township  of  Woodbury  County,  except  the  east  2  acres,  and 
also  the  SE  14  and  the  E  1/2  SW  14  of  Sec.  19.  One  Spooner 
owns  the  W  1/2  SW  14  of  Sec.  19 ;  and  Medbury,  E.  and  A.  C. 
King,  the  land  immediately  south  of  said  sections.  Blondel 
filed  a  petition  praying  for  the  establishment  of  a  hi^way 
along  the  section  line  40  feet  wide,  to  be  entirely  on  said 
sections,  and  such  proceedings  were  had  as  resulted  in  an 
order  of  the  board  of  supervisors  ordering  the  establishment 
of  the  road  as  prayed,  and  allowing  J.  C.  Clary,  who  owned 
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the  S  y2  SE  l^  of  Section  20,  the  sum  of  $300  as  damages. 
He  appealed  to  the  district  court,  where  these  were  increased 
to  $1,209.    Blondel  appeals. — Affirmed. 

Edwin  J.  Stccson,  for  appellant. 
Henderson  <&  Fribourg,  for  appellee. 

Ladd,  J. — Blondel,  who  petitioned  for  the  establishment 
of  the  highway,  appeals  from  the  order  of  the  district  court 
fixing  the  damages  resulting  from  the  appropriation  of  a 

strip  of  land  40  feet  wide,  along  the  south 
'  tabiishment:  "  sidc  of  Clary's  farm,  or  162  rods  long,  at 

damages '  sup- 
ported verdict :    $1,209,  and  contends:     (1)  That  the  amount 

appeal. 

is  excessive,  and  (2)  that  the  verdict  should 
have  been  set  aside  as  not  representing  the  deliberate  finding 
of  the  jury.  Though  the  amount  the  jury  estimated  Clary 
would  suffer  as  damages  seems  large,  there  is  ample  evidence 
in  the  record  to  sustain  the  finding,  and  this  precludes  any 
interference  by  this  court. 

It  appears  that  each  of  the  jurors  set  down  what  he 
thought  should  be  allowed  Clary.  These  estimates  were  added 
and  the  total  amount  divided  by  the  number  of  jurors.    The 

quotient  was  not  satisfactory^  to  some  of  the 
2.  New  trial:        jurors.    They  again  agreed  that  each  should 

grounds :  quo- 

Uent verdict;        set  down  what  hc  thought  should  be  the  dam- 
evidence. 

ages  allowed,  and  ascertain  the  average.  In 
separate  aflSdavits,  identical  in  language,  three  of  the  jurors 
say  that  it  was  further  agreed: 

' '  That  the  average  of  the  amount  should  be  the  amount 
of  the  verdict.  This  was  done,  and  the  amount  found  to  be 
$1,209.  Each  then  orally  signified  his  willingness  to  accept 
that  sum  and  return  it  as  the  verdict." 

On  the  other  hand,  three  jurors  in  one  aflSdavit,  and  a 
fourth  juror  in  a  separate  affidavit,  swore  that  it  was  **  agreed 
that  each  should  again  set  down  the  amount  which  he  thought 
the  plaintiff  should  have,  and  that  the  amounts  should  be 
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averaged,  but  that  none  of  the  jurors  agreed  to  be  bound  by 
this  second  ballot.    This  was  done,  and  the  amount  of  $1,209 
arrived  at.    Then  this  amount  was  deliberated  upon  and  fully 
and  candidly  talked  over  and  discussed  by  the  jurors,  some 
being  in  favor  and  some  apparently  opposed  thereto,  and  a 
*yes'  and  *no'  ballot  was  proposed  and  taken,  to  determine 
whether  $1,209  should  be  the  verdict,  and  the  result  of  the 
ballot  was  unanimous  for  said  verdict  in  the  sum  of  $1,209/' 
AflSants  were  not  orally  examined,  as  is  always  desirable 
in  such  cases;  for  usually  affidavits  are  prepared  by  those 
interested  on  one  side  or  the  other,  and  jurors  do  not  always 
8.  TRiiLL:  verdict:    gamine  the  language  to  which  their  names 
SSmi^i^Uon^of    are  attached  as  critically  as  their  importance 
Jurors.  would  sccm  to  cxact.    However,  the  issue  was 

for  the  trial  court  to  decide,  and  evidently  it  concluded  that 
the  a£Sants  last  mentioned  were  the  more  credible.  We  cannot 
say  from  the  record  before  us  that  this  was  error.  That  the 
verdict  may  have  been  reached  by  reconciling  somewhat  con- 
flicting evidence  and  harmonizing  differences  of  opinions  is 
not  inconsistent  with  the  finding  of  the  court,  for  this  is  what 
usually  happens  in  cases  of  this  character.  The  greater  num- 
ber of  witnesses  declared  that  there  was  no  agreement,  in 
advance,  to  be  bound  by  the  average  or  quotient  to  be  attained, 
and  that  the  verdict  followed  ample  consideration  thereafter. 
And  if  so,  as  the  court  must  have  believed,  each  juror  was 
left  free  to  express  his  own  individual  convictions  in  the  ver- 
dict returned.  This  being  so,  there  was  no  error.  Gutfretind 
V.  Waiiams,  172  Iowa  535. 
Affirmed. 

Evans,  Q.  J.,  Oaykob  and  Salinger,  JJ.,  concur. 
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Sloan  State  Bank,  Appellee,  v.  B.  M.  Stoddabd  &  Son  et  al., 

Appellants. 

APPEAL  AND  EBBOB:    Beservation  of  Grounds^Fallure  to  Except 

1  to  Instractions.  A  total  failure  to  enter  exceptions  to  instruc- 
tions precludes  the  consideration  of  any  assigned  errors  based  on 
the  giving  of  such  instructions.  (Section  3705-a,  Code  Supple- 
ment, 1913.) 

CHATTEL  MOBTGAaES:    Sales  by  Moitgagoi— TJnaiithorized  Sales 

2  — ^Mortgagee  Becelving  Proceeds — ^Effect.  A  chattel  mortgagee, 
by  receiving  a  part  of  t!ie  proceeds  of  an  unauthorized  sale  by  the 
mortgagor  of  the  mortgaged  property,  with  knowledge  of  the 
source  of  the  money,  may  ratify  such  unauthorized  sale  and  thereby 
waive  his  lien  and  his  right  to  proceed  against  the  purchaser  at 
such  sale  as  for  conversion.  Evidence  reviewed,  and  held  insuffi- 
cient to  give  a  purchaser  the  benefit  of  the  rule. 

PRINCIPLE  APPLIED:  Plaintiff  held  a  chattel  mortgage  on 
certain  com.  The  mortgagor,  without  authority,  sold  the  corn 
to  defendant.  Defendant,  when  paying  mortgagee  for  the  corn, 
made  mention  of  some  obligations  to  plaintiff,  and  the  nlortgagee 
made  some  promise  to  take  care  of  them  as  far  as  he  could. 
Defendant  at  once  mingled  the  purchased  corn  with  other  corn  of 
his  own.  Within  a  day  or  two  after  the  sale,  plaintiff  learned  or 
the  sale,  and  told  defendant  he  would  be  held  for  the  corn.  Defend- 
ant at  once  phoned  to  the  mortgagee  and  told  him  "to  come  in  and 
settle"  with  plaintiff.  The  mortgagee  came,  and  paid  plaintiff 
$120  of  the  $588  received  for  the  com.  Plaintiff  had  no  positive 
knowledge  of  the  source  of  this  $120,  but  received  it  on  the 
assumption  that  it  was  for  the  corn  sold.  Held,  the  receipt  of  the 
$120  did  not  work  a  ratification  of  the  unauthorized  sale  or  a 
waiver  of  the  mortgage  lien. 

Appeal  from  Woodbury  District  Court. — W.  6.  Sears,  Judge. 

Saturday,  October  21,  1916. 

Action  for  the  value  of  certain  corn,  covered  by  two 
chattel  mortgages  executed  by  F.  A.  Gk)dsey  and  wife  to 
plaintiff  and  sold  by  said  Godsey  to  defendants,  resulted  in 
judgment  as  prayed.    The  defendants  appeal — Affirmed, 
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C.  N.  Jepson,  J.  F.  Stecker,  and  U.  G.  Whitney,  for  ap- 
pellants. 

Henderson  dt  Frihoxurg  and  Buckley  &  Calderhead,  for 
appellee. 

Ladd,  J. — ^P.  A.  Qodsey  and  wife  executed  their  promis- 
sory note,  dated  August  17,  1912,  to  plaintiff  for  $1,000, 
payable  February  1,  1914,  with  interest  at  the  rate  of  8  per 
cent  per  annum,  and  also  a  chattel  mortgage  securing  pay- 
ment thereof,  covering  designated  personal  property  and  ''all 
crops  grown  during  1913"  on  a  quarter  section  of  land 
therein  described.  Later  on,  they  executed  another  promis- 
sory note  for  $820,  dated  September  23,  1913,  and  payable 
February  2,  1914,  with  interest  at  the  same  rate  as  the  pre- 
vious note.  A  chattel  mortgage  was  executed  at  the  same 
time,  covering  all  the  crop  of  corn  then  in  the  field  on  the 
farm.  About  November  21,  1913,  defendants  purchased  com 
raised  on  said  premises  during  the  season  of  1913,  valued  at 
$558.77.  Plaintiff  learned  of  this  a  day  or  two  afterwards, 
and  notified  defendants  that  they  would  be  held  for  the  corn. 
Thereupon,  defendants  telephoned  Qodsey  to  ''come  in  and 
settle"  with  plaintiff.  They  had  mentioned  obligations  to 
the  bank,  when  paying  Godsey  for  the  com,  and  he  had 
promised  to  take  care  of  them  as  far  as  he  could,  but  he  used 
a  part  for  other  purposes  and  paid  plaintiff  $120,  on  Novem- 
ber 24th  following.  The  cashier  of  plaintiff  bank  testified 
that  nothing  was  said  concerning  the  source  of  this  mone} % 
and  he  did  not  know,  though  he  surmised  that  it  was  a  part 
of  the  proceeds  of  the  com,  as  Godsey  had  no  other  source 
from  which  to  draw  it.  The  latter  testified  that,  when  he  took 
the  money  in,  plaintiff's  cashier  "was  a  little  bit  miffed.  I 
told  him  I  had  to  pay  some  debts  that  I  had.  He  was  a  little 
angry  because  I  did  not  fetch  it  all  over  to  him. '  *  Thereafter, 
by  an  arrangement  between  plaintiff  and  Godsey,  all  other 
property  covered  by  the  chattel  mortgages  was  sold  at  auction 
and  the  proceeds  applied  on  the  notes,  leaving  a  balance  un- 
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paid  of  something  over  $200.  Plaintiflf,  assisted  by  one  of 
defendants,  undertook  to  secure  payment  of  this  by  inducing 
Godsey's  father  to  sign  his  note  therefor,  including  some 
other  outstanding  debts,  but  failed,  and  in  this  action  sought 
to  recover  judgment  therefor  against  defendants. 

Several  errors  are  assigned ;  but  in  argument,  appellants 
reduced  these  to  two,  one  of  which,  that  relating  to  the  consent 
to  the  sale  of  mortgaged  property  where  and  when  the  best 

price  could  be  obtained,  is  disposed  of  by 

1.    APPEAJL  AND  ER-  .       .  ^        r»i  ...  ,.  ,        t        . 

ROR :  reserva-      omission  to  file  written  exceptions  to  Instruc- 
tion of  grounds :      .  ^  .    /»         %      .     .  ,  . 

failure  to  except  tions  5  and  6,  Submitting  that  issue  to  the 

to  Instructions. 

jtiry. 
The  other  presents  the  only  debatable  question  in  the 
case,  i.  e.,  whether  plaintiff,  in  receiving  the  $120  payment, 
ratified  the  sale  of  the  com  to  defendants.    Counsel  for  appel- 
lants requested  the  court  to  instruct  the  jury, 
*  GAGES :  sales  by    in  substaucc,  that,  if  Godsey  paid  plaintiff  a 

morti?afrot* '  un^ 

authorized"         portion  of  the  proceeds  of  the  sale  of  the 

sales :  mort- 
gagee receiving    com,  and  plaintiff  knew  that  money  so  paid 

proceeds :  effect  7  x-  .^  x- 

was  derived  from  such  source,  and  with  such 
knowledge  applied  the  same  on  the  notes  secured,  this  had  the 
effect  of  ratifying  the  sale,  and  waived  the  lien  of  the  mort- 
gages on  the  com.  The  court  refused  to  so  instruct,  and, 
instead,  advised  the  jury  that  the  evidence  failed  to  sustain 
the  claim  of  ratification  and  waiver.  The  bank,  as  mortgagee, 
in  receiving  money  in  part  payment  of  the  indebtedness  owing 
it,  did  only  that  which  it  had  the  right  to  do.  But  if,  in  so 
doing,  it  was  aware  that  such  money  was  the  proceeds  of  the 
sale  of  the  mortgaged  com,  in  the  absence  of  other  circum- 
stances it  might  not  receive  and  retain  the  money  as  the  pro- 
ceeds of  the  sale  of  said  com  without,  in  effect,  ratifying  the 
sale.  Tt  might  not  take  the  proceeds  of  the  sale,  and  at  the 
same  time  iiisist  on  its  lien  on  the  property  sold.  Upon  th6 
tender  of  the  proceeds  of  the  corn  by  the  debtor,  the  bank 
was  put  to  its  election  of  accepting  the  money  so  tendered  by 
Godsey,  or  of  rejecting  this  and   asserting  the  lien   of  its 
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mortgage.  Such  is  the  rule  laid  down  by  several  courts  where 
property  burdened  with  mortgage  or  landlord 's  liens  has  been 
sold  by  the  debtor  with  the  knowledge  of  the  lienholder. 
McCoUum  V.  Wood  (Tex.  Civ.  App.),  33  S.  W.  1087;  Plant- 
ers' Compress  Co.  v.  Haivard  (Tex.),  92  S.  W.  44;  Nae  v. 
Latjtan  (Ark.),  64  S.  W.  880. 

Surely  a  lienholder  may  not  knowingly  accept  the  pro- 
ceeds of  the  sale  and  at  the  same  time  lay  claim  to  the  prop- 
erty sold.  But  this  was  not  all  that  happened.  Upon  the 
purchase  of  the  corn,  defendants  mingled  it  with  their  own, 
thereby  putting  it  beyond  the  reach  of  the  lienholder.  The 
bank  then  could  not  have  asserted  its  mortgage  lien  against 
the  specific  property.  It  must  have  relied  on  damages  conse- . 
quent  on  the  conversion  of  the  property  covered  by  its  mort- 
gage. Upon  ascertaining  that  defendants  had  appropriated 
the  com,  it  promptly  advised  them  that  it  would  hold  them 
liable.  Both  the  mortgagor,  Godscy,  and  defendants,  as  the 
purchasers  of  the  mortgaged  property,  then  were  liable  to  the 
bank,  the  former  on  the  indebtedness  evidenced  by  the  notes, 
and  the  latter  because  of  the  conversion  of  property  pledged 
for  their  security.  This  was  the  situation  when  defendants 
telephoned  to  Qodsey  to  ''come  in  and  settle"  with  the  bank, 
and  later,  when  the  bank  received  the  money. 

The  rights  and  liabilities  of  the  parties  had  become  fixed. 
Receipt  of  the  payment  satisfied  the  obligation  of  the  debtor 
pro  tcmto,  and  to  that  extent  reduced  the  liability  of  defend- 
ants. The  course  of  the  bank  was  beneficial  to  them,  and 
within  its  right  to  receive  anything  owing  to  it.  Ratification 
of  the  unauthorized  sale  might  not  be  inferred  from  acquies- 
cence therein  or  assent  thereto,  for  the  bank  previously  had 
expressly  repudiated  it  by  advising  defendants  that  they 
would  be  held  for  the  conversion  of  the  mortgaged  property. 
As  against  such  repudiation,  the  subsequent  receipt  of  money, 
though  derived  from  the  sale  of  the  com  converted  by  defend- 
ants, cannot  and  ought  not  to  be  construed  as  an  acquiescence 
therein  or  ratification  thereof,  but  the  rather  by  way  of  satis- 
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faction  pro  iarUo  of  the  claims  against  both  the  debtor  and 
those  having  converted  the  mortgaged  property.  All  done 
thereafter  was  in  the  interest  of  defendants,  and  did  not  con- 
stitute a  defense.  The  court  rightly  ruled  that  the  evidence 
was  not  such  as  to  carry  the  issue  of  ratification  to  the  jury. — 
Affirmed. 

Evans,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur. 


W.  Scott  Smith,  Appellant,  v.  Walter  T.  Dow,  Appellee. 

TBIAL:     Verdict — ^Amendment — ^Power  of  Court.    In  case  the  jury 

1  returns,  under   stipulation,  a  sealed  verdict,  in  a  case  in  which 
the  amount  due  the  successful  party  is  in  controversy,  but  neg- 
lects td  fill  in  on  the  verdict  the  amount  of  recovery,  the  court 
has  no  power  or  right   (a)   to  assume  that  certain  figures  appear- 
.ing  on   a  paper  separate  and  distinct  from  the  verdict,  though 

relating  thereto  and  returned  therewith  and  signed  by  the  fore- 
man, are  the  amount  which  the  jury  agreed  on,  and  (b)  to 
amend  the  veriiict  by  inserting  said  amount,  nothing  appearing 
in  the  record  to  show  that  the  jury  had  actually  agreed  on  such 
amount. 

TBIAL:     Verdict — Sealed    Verdict — Subsequent    Consideration    by 

2  Jury.  The  act  of  a  jury  in  sealing  their  verdict  and  separating, 
under  wTitten  stipulation  of  the  parties,  is  the  equivalent  of 
rendering  and  recording  their  verdict;  and,  in  a  case  in  which  the 
amount  due  the  successful  party  is  in  controversy,  places  the  ver- 
dict beyond  the  further  action  or  control  of  the  jury,  unless  the 
right  to  such  further  action  or  control  is  reserved  in  the  stifmlation, 
(Sec.  3724,  Code,  1897.)  So  held  where  the  jury  returned  a 
sealed  verdict,  but  neglected  to  fill  in  the  amount  of  recovery. 

Appeal  from  Van  Bvren  District  Court. — C.  W.  Vermilion, 

Judge. 

Saturday,  October  21,  1916. 

Appeal  from  the  action  of  the  court  in  a  personal  injury 
case  in  refusing  to  require  the  jury  to  retire  and  reconsider 
the  verdict  as  to  a  material  fact,  after  the  verdict  had  been 
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returned  under  a  stipulation  for  a  sealed  verdict,  it  appearing 
that,  by  consent  of  the  parties,  the  jury  had  been  permitted 
to  seal  their  verdict  and  separate  before  the  verdict  was 
opened  and  read.  Opinion  states  the  facts.  The  ruling  in 
the  court  below  was  against  the  plaintiff.  Plaintiff  appeals. — 
Affirmed, 

Balpk  U,  Munro,  for  appellant. 
Walker  &  McBeth,  for  appellee. 

Gaynor,  J. — This  action  was  brought  to  recover  for  per- 
sonal injuries.  On  the  18th  day  of  March,  1915,  the  cause 
was  tried  to  a  jurj'.  •  The  jury  retired  at  2 :15  P.  M.  After 
the  jury  had  retired,  the  attorneys  made  the  following  stipu- 
lation in  writing: 

**In  the  above  entitled  cause,  it  is  agreed  that,  if  the 
jury  agrees  upon  a  verdict  after  9  P.  M.,  and  before  9  A.  M. 
following,  the  verdict  may  be  signed,  sealed  and  deposited 
with  the  bailiff,  whereupon  the  members  of  the  jury  may  be 
permitted  to  separate  imtil  9  A.  il.  following,  when  they 
shall  reassemble,  and  the  verdict  may  be  opened  and  read 
and  recorded.*' 

This  stipulation,  immediately  after  its  execution,  was 
placed  in  the  hands  of  the  bailiff  in  charge  of  the  jury.  The 
jury  did  not  agree  upon  a  verdict  until  2  o'clock  of  the 
following  mciming,  whereupon  they  separated,  anji  reassem- 
bled at  9  o'clock  A.  M.  on  that  day.  The  bailiff  in  charge 
of  the  jury  presented,  in  open  court,  the  instructions  given 
by  the  court  to  the  jury,  the  forms  of  verdict  submitted  to 
the  jury  by  the  court,  and  the  stipulation  of  the  parties  here- 
iubefore  set  out.  .Thereupon,  the  court  made  the  record  as 
follows : 

**Be  it  remembered  that,  on  the  11th  day  of  the  term,  the 
same  being  the  19th  day  of  March,  A.  D.  1915,  this  cause 
coming  on  for  hearing  before  the  court,  jury  return  into  open 
court  as  with  a  sealed  verdict,  having  under  agreement  of 
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counsel  been  permitted  to  separate  after  arriving  at  a  verdict, 
and  it  appears  on  examination  of  the  verdict  that  the  jury 
have  found  for  the  plaintiff  without  fixing  the  amount  of  his 
recovery,  and,  upon  defendant's  objection  to  the  jury  retiring 
and  correcting  their  verdict,  the  jury  is  discharged,  to  which 
plaintiff  excepts.*' 

On  the  2d  day  of  September,  1915,  the  cause  was  again 
tried  to  a  jury,  and,  on  the  3d  day  of  September,  1915,  the 
jury  returned  a  verdict  for  the  defendant  as  follows: 

**We,  the  jury  in  the  above  entitled  cause,  find  for  the 
defendant." 

Plaintiff  waived  right  to  file  motion  for  a  new  trial. 
Thereupon,  the  court  entered  judgment  on  the  verdict  against 
the  plaintiff  for  costs.  On  the  18th  day  of  September,  1915, 
the  plaintiff  served  a  notice  of  appeal  from  this  judgment. 

On  the  7th  day  of  December,  1915,  the  plaintiff  filed  in 
the  district  court  of  Van  Buren  County,  the  court  in  which 
the  above  cause  was  tried,  the  following  application : 

''Comes  now  the  plaintiff  in  the  above  entitled  action 
and  requests  the  Hon.  C.  W.  Vermilion,  the  judge  before 
whom  the  above  entitled  action  was  tried  at  the  March, 
1915,  term  of  said  court,  to  amend  the  record  nunc  pro  tiiwc, 
so  as  to  show  the  following  facts  of  record,  to  wit :  *  That  when 
the  jury  returned  into  court  on  the  19th  day  of  March,  1915, 
and  announced  that  they  had  agreed  upon  a  verdict,  and  when 
the  sealed  v.erdict  had  been  read  by  the  clerk  of  said  court, 
and  it  appearing  that  the  jury  had  found  a  verdict  in  favor 
of  the  plaintiff,  but  had  omitted  to  insert  in  the  form  of  such 
verdict  the  amount  of  the  recovery  found  for  plaintiff,  the 
foreman  of  the  said  jury  then  stated  in  open  court  that, 
because  of  a  suggestion  of  the  bailiff  in  charge  of  said  jury 
that,  if  they  were*  unable  to  agree  upon  a  verdict  until  after 
9  o'clock  P.  M.  after  their  retirement,  they  were  to  insert 
the  amount  of  their  verdict  in  the  stipulation  of  counsel  that 
they  might  return  a  sealed  verdict,  they  had  so  inserted  the 
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amount  of  their  verdict,  which  said  stipulation  was  returned 
into  court  with  said  verdict,  and  was  filed  therewith.'  " 

The  defendant  filed  objections  to  the  granting  of  the 
appUeation  of  the  plaintiff  to  amend  the  record  nunc  pro 
tunc.  Thereupon,  on  the  21st  day  of  December,  1915,  the 
parties  made  the  following  stipulation : 

*'It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  to  the  above  entitled  action  that  the  application  to 
amend  the  record  heretofore  filed  in  this  action  may  be  sub- 
mitted to  the  Hon.  C.  W.  Vermilion  in  vacation  at  Centerville, 
Iowa,  and  the  order  for  such  amendment  of  the  record  as  the 
court  may  deem  proper  therein  may  be  made  and  entered  of 
record  in  this  case  by  the  clerk  of  the  above  named  court, 
in  vacation,  with  the  same  force  and  efifect  as  though  the  same 
were  done  at  the  regular  term  of  the  above  named  court." 

Upon  the  filing  of  said  application,  the  said  judge,  in 
pursuance  of  the  stipulation  and  agreement,  made  the  fol- 
lowing order,  amending  the  record : 

'*Be  it  remembered  that,  on  the  21st  day  of  December, 
A.  D.  1915,  the  application  of  the  plaintiff  for  an  amendment 
of  the  record,  nunc  pro  tunc,  coming  on  for  hearing,  the 
plaintiff  appearing  thereto  by  his  attorney,  Ralph  H.  Munro, 
and  the  defendant  appearing  thereto  by  his  attorney,  W.  M. 
Walker,  and  both  parties  agreeing  and  consenting  that  the 
court  may  make  a  part  of  the  record  its  reasons  and  the 
evidence  and  facts  on  which  its  action  was  based,  and  that 
the  same  may  be  done  as  of  this  date,  but  to  be  entered  as  of 
the  date  of  the  transaction,  to  wit,  the  11th  day  of  the  regular 
March,  1915,  term  of  the  court,  the  same  being  the  19th  day 
of  March,  A.  D.  1915,  it  is  therefore  found  by  the  court  that, 
when  the  jury  had  reassembled  in  open  court  the  next  morn- 
ing, the  bailiff  presented  to  the  court  a  sealed  envelope,  which, 
when  opened,  contained  the  paper  hereto  attached,  marked 
Exhibit  'A,'  and  made  a  part  of  this  order.  Thereupon  the 
court  asked  the  foreman  of  the  jury  why  they  did  not  sign  one 
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of  the  verdicts  which  the  court  gave  them^  to  which  the  fore- 
man answered,  'The  bailiff  showed  us  where  to  sign.'  The 
court  then  asked  the  foreman  where  their  verdict  was,  to 
which  the  foreman  answered,  *It  is  among  those  papers/ 
The  clerk  thereupon  found  it  among  the  unsealed  papers 
returned  to  the  clerk  by  the  jury,  and  which  paper  is  hereto 
attached,  marked  Exhibit  'B,'  and  made  a  part  hereof.  The 
court  then  asked  the  foreman  of  the  jury  why  they  did  not 
put  the  amount  of  their  jSnding  in  their  verdict  instead  of  the 
separated  paper,  to  which  the  foreman  answered,  *  The  bailiff 
showed  us  where  to  put  it.  *  The  court  then  asked  the  attor- 
neys for  both  parties  if  there  was  any  objection  to  permitting 
the  jury  to  retire  and  correct  their  verdict,  to  which  the  attor- 
ney for  defendant  objected,  basing  his  objections  on  the  fact 
that  the  ju;ry  had  separated  since  reaching  a  verdict,  and  had 
also  been  permitted  to  separate  before  reaching  a  verdict ;  that 
one  of  the  jurors  had  been  permitted  to  leave  the  jury  room, 
in  the  early  part  of  the  evening  and  go  down  town,  stating 
to  the  court  that  he,  the  attorney,  had  seen  the  juror  on  the 
streets  down  town.  The  court  then  asked  the  bailij^  what 
was  the  fact  as  to  that  matter,  to  which  the  bailiff  answered 
that  one  of  the  jurors  had  a  sick  horse  and  wanted  to  go  down 
to  the  livery  stable  to  see  about  it,  and  he,  the  bailiff,  had 
taken  him  down  to  the  livery  stable  to  see  about  his  horse. 
The  court  then  discharged  the  jury,  did  not  receive  the  ver- 
dict, but  ordered  a  retrial  of  the  cause,  to  which  the  plaintiff 
at  the  time  excepted. 

'*It  is  now  ordered  by  the  court  that  the  foregoing  be 
filed,  entered  of  record  and  made  a  part  of  the  record  of  said 
cause  as  of  date  March  19,  1915.  To  which  both  parties 
consent  and  agree.'' 

This  nunc  pro  tunc  order,  with  the  record  made  by  the 
trial  judge  on  the  19th  day  of  March,  1915,  at  the  time  the 
jury  returned  into  open  court,  constitutes  the  full,  complete, 
and,  to  the  parties,  satisfactory  record  of  what  actually  oc- 
curred on  that  date.    The  appeal  here  under  consideration  is 
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from  the  order  and  action  of  the  district  court  as  the  same 
appears  of  record  on  the  19th  day  of  March,  1915,  as  amended 
by  the  nunc  pro  tunc  order.  The  complaint  is  of  the  action 
of  the  court  in  refusing  to  amend  the  yerdict,  or  to  permit  the 
jury  to  retire  and  amend  the  verdict,  and  in  discharging  the 
jury  without  such  amendment,  and  ordering  a  continuance  of 
the  cause.  We  have  nothing  to  do,  nor  is  our  attention  chal- 
lenged as  to  the  judgment  entered  on  the  3d  day  of  September, 
1915.  We  are  not  advised  of  any  error  in  that  proceeding 
resulting  in  the  verdict  and  judgment  against  the  plaintiff, 
except  in  so  far  as  the  same  is  involved  in  the  action  of  the 
court  complained  of,  occurring  at  the  March  term. 

It  does  not  appear  whether  the  appeal  from  the  judgment 
of  September  2d  has  ever  been  dismissed  or  not. 

The  facts,  as  we  gather  them  now  from  the  record  as 
completed  by  this  nunc  pro  turn  order,  upon  which  the' court 
acted  in  refining  to  accept  the  verdict  in  the  form  in  which 

it  was  presented,  and  discharging  the  jury 
^  2^^rJgj;;_=  and  continuing  the  cause,  are  substantially  as 
power  o  cour  fojiQ^g.  Th^  parties  entered  into  this  stipu- 
lation for  a  sealed  verdict;  this  stipulation  was  handed  to 
the  bailiff  after  the  jury  had  retired,  and  by  the  bailiff  handed 
to  the  jury,  with  instructions  that,  when  they  had  agreed 
upon  a  verdict,  they  should  record  on  the  stipulation  the 
amount  agreed  upon ;  that  the  jury  agreed  after  the  time  fixed 
in  the  stipulation,  placed  in  an  envelope  the  instructions,  the 
stipulation  of  counsel,  and  form  of  verdict,  reciting,  **We, 
the  jury,  find  for  the  plaintiff,"  not  fixing  any  amount,  and 
sealed  the  envelope,  delivered  the  same  to  the  bailiff  and 
were  permitted  to  separate ;  that  they  separated  and  convened 
again  at  9  o'clock  the  next  morning;  that  they  separated 
about  2  o'clock  in  the  morning;  that,  upon  the  reconvening 
of  the  court  at  9  o'clock,  the  jury  filed  into  their  places  in 
the  box;  that  the  bailiff  presented  to  the  clerk  the  sealed 
envelope ;  that  it  was  opened  by  the  clerk  in  the  presence  of 
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the  court;  that  the  verdict,  signed  by  the  foreman,  was  not 
found  to  contain  any  amount ;  that  the  plaintiff  requested  that 
the  jury  be  permitted  to  retire  and  fix  the  amount ;  that  counsel 
for  the  defendant  objected,  for  the  reason  that  the  jury  had, 
by  consent,  returned  a  sealed  verdict,  and  had  been  permitted 
to  separate  since  reaching  a  verdict. 

It  is  claimed  in  argument  that  there  appeared  on  the 
stipulation  for  a  sealed  verdict,  in  a  comer  of  the  stipulation, 
certain  figures  with  a  name  just  below,  which,  we  assume,  is 
the  name  of  the  foreman  of  the  jury.  It  is  claimed  that  the 
court  should  have  corrected  this  verdict  by  inserting  this 
amount.  There  is  nothing  in  the  record  to  indicate  that  the 
jury  assented  to  the  figures  appearing  in  the  corner  of  the 
stipulation  for  a  sealed  verdict.  There  is  really  nothing  indi- 
cating that  the  jury  had  in  fact  agreed  upon  any  amount  be- 
fore they  separated.  Clearly,  under  the  showing,  the  court 
was  not  in  any  position  to  assume  that  the  figures  appearing 
in  the  corner  of  the  stipulation  were  figures  entered  there  by 
the  foreman,  under  instructions  from  the  jury,  or  that  it 
represented  an  amount  found  in  favor  of  the  plaintiff  by  the 
jury.  There  was  nothing  before  the  court  from  which  the 
court  could,  with  any  certainty,  determine  that  the  jury,  as  a 
jury,  had  found  any  amount  in  favor  of  the  plaintiff.  The 
verdict  presented  was  a  verdict  for  the  plaintiff,  without  any 
amount.  The  plaintiff  expressed  no  willingness  to  accept  the 
verdict  as  returned,  but  requested  that  the  jury  be  directed 
to  retire  and  further  consider  their  verdict,  that  the  amoUnt 
might  be  ascertained  and  determined  in  favor  of  the  plaintiff. 
This  the  court  refused  to  do,  for  the  reason  that,  by  agree- 
ment of  the  parties,  the  jury  had  been  permitted  to  separate 
only  after  having  agreed  upon  a  verdict.  To  follow  the  sug- 
gestion of  counsel  for  appellant,  the  jury  might  have  separated 
without  agreeing  on  any  verdict,  under  the  stipulation,  and 
in  the  morning  returned  to  court  without  having  agreed  upon 
a  verdict,  and  then  have  been  by  the  court  ordered  to  retire 
and  consider  the  case,  and  agree  upon  a  verdict.  * 


Oct-  1916]  Smith  v.  Dow.  116 

The  jury  has  no  right  to  separate  after  the  cause  has  been 

finally  submitted^  except  by  consent  of  parties. 

Section  3724  of  the  Code,  1897,  provides : 

**When  by  consent  of  the  parties  and  the  court  the  jury 

have  been  permitted  to  seal  their  verdict  and  separate  before 

it  is  rendered,  such  sealing  is  equivalent  to  a  rendition  and 

a  recording  thereof  in  open  court,  nor  shall 

2.  Tbzal:  verdict: 

sealed  verdict:    such  lury  be  poUcd  or  permitted  to  disagree 

subsequent  con-  •'  ■'.  -"^  o 

siderationby      thereto,  unlcss  such  course  has  been  agreed 

upon  between  the  parties  in  open  court  and 
entered  on  the  record." 

In  Higley  &  Comp<my  v.  N&mll,  28  Iowa  516,  it  was 
stipulated  that  the  jury  might  return  a  sealed  verdict.  They 
returned  a  verdict  without  fixing  the  amount.  The  jury 
sealed  their  verdict,  reciting  simply,  **We,  the  jury,  find  for 
the  plaintiffs."  The  court  thereupon  directed  the  jury  to  be 
recalled,  and  instructed  them  to  put  their  verdict  in  form. 
They  did  so  by  adding,  **for  the  sum  of  $590.40,"  this  being 
the  exact  amount  due  the  plaintiff.  There  was  no  contro- 
versy in  this  case  as  to  the  amount  plaintiff  was  entitled  to 
recover,  if  he  was  entitled  to  recover  anything.  The  defend- 
ants objected  to  the  action  of  the  court  in  receiving  the  verdict. 
The  court  said: 

''There  was  no  controversy  before  the  jury  as  to  the 
amount  the  plaintiffs  should  recover,  if  they  were  entitled  to 
recover  anything ;  and  the  recalling  of  the  jury  to  assess  the 
amount  was  only  requiring  them  to  do  a  ministerial  act  which 
the  court  might  have  required  its  clerk  to  do." 

The  action  of  the  court,  if  error,  was,  therefore,  error 
without  prejudice. 

In  the  case  at  bar,  the  amount  was  in  controversy.  There 
was  no  way  by  which  the  court  could  ascertain  the  amount. 
To  send  the  jury  back  to  reconsider  their  verdict,  after  having 
separated,  would  be  to  allow  them  to  change  the  verdict  as 
sealed  and  returned.  This  cannot  be  allowed,  for,  as  said  in 
Miller  v,  Mdbon,  6  Iowa  456 : 
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*'The  jury,  however,  by  agreement,  sealed  their  verdict, 
handed  it  to  the  clerk,  and  separated.  This  was  equivalent  to 
the  rendition  and  recording  thereof  in  open  court.  The  jury 
could  not  afterwards  be  polled,  nor  be  permitted  to  disagree, 
for  this  right  was  not  reserved  by  the  agreement  of  the 
parties.'* 

See,  also,  Cook,  Sargent  &  Cook  v,  Sypher,  3  Iowa  484. 

It  must  be  borne  in  mind  that,  after  a  cause  has  been 
fully  submitted  to  a  jury,  the  jury  have  not  a  right  to  sepa- 
rate, except  by  consent  of  the  parties.  In  this  case,  the  con- 
sent to  separate  was  given  only  in  the  event  they  had  arrived 
at  a  verdict.  They  had  arrived  at  a  verdict, — a  verdict  for 
the  plaintiff, — ^without  fixing  any  amount.  There  was,  there- 
fore, a  verdict  which  the  court  might  have  entered  of  record, 
without  reforming  it.  The  plaintiff  never  requested  the  court 
to  receive  the  verdict  at  the  time  as  returned,  but  insisted  that 
the  jury  should  be  permitted  to  retire  and  consider  further, 
and  determine  the  amount  to  which  plaintiff  was  entitled,  or 
that  the  court  should  accept  the  unverified  figures  written  in 
the  corner  of  the  stipulation,  and  reform  the  verdict  itself. 

As  further  supporting  the  rule  of  the  court  below,  see 
Oxford  Juiictum  Savings  Bwnk  v.  Cook,  134  Iowa  185,,  fifth 
division  of  opinion,  in  which  the  authorities  are  reviewed. 

Under  this  record,  we  think  the  court  did  not  err  in 
refusing  to  reform  the  verdict  by  filling  in  a  certain  definite 
amount  due  the  plaintiff,  and  did  not  err  in  refusing  to  send 
the  jury  back  to  secure  a  further  finding,  which,  in  effect, 
would  declare  the  verdict  to  be  other  and  different  than  was 
found  and  declared  in  the  sealed  verdict.  We  think  the  court 
did  not  err  in  either  respect,  and  its  action  ought  to  be  and 
'Affirmed. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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WiLBQB  Whitkey  et  aL,  Appellees,  v.  Fbank  A.  Whitney 

et  al.|  Appellants. 

wnXS:  After- Acqnixed  Property— mtent—DeriBe  of  Besidue— 
BffOGt.  A  will  devlBing  and  bequeathing  "all  the  rest,  residue 
and  remainder  of  my  property,  real,  personal  or  mixed,  of  what- 
soever kind  or  nature, ' '  disposes  of  testator 's  subsequently  acquired 
real  estate,  seisin,  at  the  time  of  making  a  will,  being  no  longer 
necessary,  in  view  of  Section  3271,  Code,  1897. 

PRINCIPLE  APPLIED:  Testator  made  a  will  giving  certain 
personal  property  to  a  son,  and  "all  the  rest,  residue  and  re- 
mainder of  my  property,  real,  personal  or  mixed,  of  whatsoever 
kind  or  nature"  to  his  then  wife.  Subsequently,  and  prior  to  the 
death  of  testator,  her  husband,  this  wife  died,  intestate,  seised  of 
300  acres  of  land.  The  husband  took,  and  died  seised  of,  one  third 
of  said  300  acres.  When  he  died,  he  left  three  sons  by  his  first 
wife  and  two  sons  by  the  second  wife  (devisee  above  named). 
Heldy  the  will  carried  his  dower  interest  in  his  second  wife's  prop- 
erty, and  that  all  of  said  interest,  under  Section  3281,  Code,  1897, 
would  go  to  the  two  sons  by  his  second  wife,  they  being  her  sole 
heirs. 

Appeal  from  Lee  District  Court, — H.  Bank.  Jr.,  Judge. 

Saturday,  October  21,  1916. 

A  demurrer  to  the  petition  was  overruled,  and,  as  defend- 
ants elected  to  stand  on  the  ruling,  decree  was  entered  as 
prayed.    Defendants  appeal. — Affirmed, 

W.  J.  Boberts,  for  appellants. 

Wm,  McEniry  and  Ralph  B,  Smith,  for  appellees. 

IiADD,  J. — Catherine  Whitney  died  April  2,  1912,  and  her 
husband,  June  7th  of  the  year  following.  She  was  seized 
of  about  300  acres  of  land,  and,  as  she  left  no  will,  he  took 

an  undivided  one  third  thereof,  as  his  dis- 

Wills  i  ftTter" 

2rty*M^enf^8e-  tributive  share.    He  had  made  a  will  in  1907, 
vtee^ofreeiaUe:    ^j^j^jj^    ^^g    admitted    to    probate.     It    first 

directed    payment    of    debts    and    funeral     expenses,  and 
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** Second:  I  give  and  bequeath  to  my  son,  Wilbur  W. 
Whitney,  all  my  steamboats,  flat  boats,  and  other  appur- 
tenances now  owned  by  me,  or  hereafter  acquired,  and  6wned 
by  me  at  the  time  of  my  decease,  and  belonging  or  appertain- 
ing to  what  is  known  as  the  'Whitney  Fleet,'  to  have  and  to 
hold  the  same  and  the  same  to  be  owned  and  possessed  by 
him,  his  heirs'  and  assigns  as  his  and  their  absolute  property 
forever. 

** Third:  All  the  rest,  residue  and  remainder  of  my 
property,  real,  personal  or  mixed,  of  whatsoever  kind  or 
nature,  and  wheresoever  situated,  I  give,  devise  and  bequeath 
to  my  wife  Catherine  Whitney,  to  have  and  to'  hold  to  her, 
and  her  heirs  and  assigns  forever.". 

Then  followed  the  nomination  of  Catherine  as  executrix 
without  bond,  and  the  revocation  of  all  former  wills.  The 
plaintiffs,  Wilbur  and  Arthur  Whitney,  children  of  testator 
by  Catherine,  are  her  sole  heirs,  and,  as  such,  claim  the  dis- 
tributive share  taken  by  testator,  under  the  third  clause  of 
the  will,  on  the  theory  that  it  gave  to  her  all  property  he 
acquired  after  the  making  of  the  will.  The  defendants,  Frank 
A.,  Henry  B.,  and  Charles  S.  Whitney,  are  sons  of  testator 
by  a  former  marriage,  and  they  contend  that  the  third  clause 
of  the  will  does  not  devise  to  the  wife  the  after-acquired  real 
estate,  and  that  each  is  entitled  to  one  fifth  of  the  distributive 
share  of  the  testator  in  the  land.  This  is  the  only  issue  raised 
by  the  ruling  on  the  demurrer  to  the  petition,  and  depends 
on  whether  Catherine  Whitney  would  have  taken  the  distribu- 
tive share  owned  by  testator,  had  she  outlived  him ;  for — 

**  If  a  devisee  die  before  the  testator,  his  heirs  shall  inherit 
the  property  devised  to  him,  unless  from  the  terms  of  the  will 
a  contrary  intent  is  manifest."    Section  3281,  Code,  1897. 

Nothing  in  the  will  indicates  ''a  contrary  intent;"  and 
therefore  the  heirs  of  Catherine  took  under  the  will  whatever 
she  would  have  received,  had  she  survived  the  testator.  In  re 
Hulett's  Estate,  121  Iowa  423.  Section  3271  of  the  Code,  1897, 
declares  that  **  property  to  be  subsequently  acquired  may  be 


Oct.  1916]  Whitney  v.  Whitney.  119 

devised,  when  the  intention  is  clear  and  explicit."  This 
statute  abrogated  the  common-law  rule,  exacting  seizure  of 
real  estate  at  the  time  of  making  the  will,  as  a  condition 
precedent  to  such  disposition  thereby,  and  conferred— r 

"upon  the  testator  the  same  power  with  reference  to  the 
disposal  of  both  classes  of  property  which  had  formerly  existed 
with  reference  to  tlie  disposal  of  personal  property.  The  same 
rales  of  construction  should  therefpre  be  now  applied,  in 
determining  whether  subsequently  acquired  real  estate  passes 
by  devise,  which  before  the  enactment  of  the  statute  were 
applied  in  determining  the  same  question  with  reference  to 
personal  property,  unless  the  words,  'when  the  intention  is 
clear  and  explicit,'  as  contained  in  the  statute,  modify  or 
change  them.  We  are  of  the  opinion,  however,  that  no  new 
rule  of  construction  is  created  by  this  provision.  The  meaning 
of  the  section  is,  we  think,  that  subsequently-acquired  prop- 
erty shall  be  held  to  pass  by  the  bequest  whenever  the  intent 
of  the  testator  to  have  it  so  pass  is  fairly  to  be  inferred  from 
the  provision  of  the  will,  when  construed  according  to  the 
established  rules  for  the  construction  of  such  instruments; 
and  it  is  not  necessary  that  the  intention  be  expressed  in  direct 
language.''    Briggs  v.  Briggs,  69  Iowa  617. 

In  that  case,  the  testator  bequeathed  to  two  daughters 
**the  remainder  of  all  my  personal  property  and  the  whole 
of  my  real  estate  to  be  divided  between  them  share  and  share 
alike."  Specific  devises  had  been  made  to  other  children,  and 
the  court  said: 

**  Bequests  in  this  form,  of  the  residue  of  the  estate,  have 
always  been  held  to  carry  the  residuum  of  all  the  personal 
property  owned  by  the  testator  at  the  time  of  his  death.  As 
to  that  class  of  property  the  rule  is  that  the  will  speaks  from 
the  time  of  the  death,  and  not  from  the  date  of  its  execution. 
.  .  .  The  reason  of  this  rule  is  found  in  the  very  nature  of 
the  testamentary  act.  By  that  act  the  testator  makes  a  dis- 
position of  his  property  which  is  to  take  effect  at  his  death. 
ITis  language  necessarily  relates  to  that  time,  and  he  speaks 
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in  anticipation  of  that  event.  When  he  declares  it  to  be  his 
will  that  the  residuum  of  his  estate  shall  pass  to  a  named 
legatee,  the  only  reasonable  inference  from  his  language  is 
that  he  intends  that  the  person  named  shall  take  the  residue 
of  all  the  property  of  which  he  shall  be  possessed  at  the  time 
of  his  death.  It  was  not  the  intention  of  the  legislature  in 
enacting  the  statute  in  question  to  change  the  rule;  but  it 
was  enacted  for  the  pi^rpose  of  extending  the  operation  of 
the  rule,  and  making  it  applicable  to  real  as  well  as  personal 
property." 

The  decisions  cited,  and  others  collected  in  a  note  to 
Wright  v.  Masters  (Ohio),  18  Am.  &  Eng.  Ann.  Gas.  165,  171, 
fully  sustain  the  conclusion  reached.  In  Flynn  v.  Eclman, 
119  Iowa  731,  there  was  no  general  devise  of  land  nor  residu- 
ary clause,  and  an  after-acquired  tract  of  land  was  held  not 
to  pass  thereunder.  In  Luers  v.  Liiers,  145  Iowa  600,  the 
devise  was  of  specific  tract,  **also  including  all  other  land  now 
owned  by  me,"  and  the  court  held  this  to  include  after- 
acquired  real  estate.  In  the  case  at  bar,  the  residuary  clause 
gave  to  Catherine  Whitney  "all  the  rest,  residue  and  remain- 
der of  my  property,  real,  personal  and  mixed,  of  whatsoever 
kind  or  nature  and  wheresoever  situated." 

This  clause  is  as  general  and  inclusive  in  terms  as  that 
construed  in  Briggs  v.  Briggs  and  Flynn  v.  Holmcm;  and,  if 
these  are  to  be  followed,  must  be  construed  as  intending  to 
dispose  of  all  realty  of  which  he  died  seized.  A  general  devise 
of  all  real  estate  is  held"  to  evidence  an  intent  to  pass  after- 
acquired  realty  included  in  the  generic  description,  and  noth- 
ing in  the  case  at  bar  exacts  an  exceptional  ruling.  On  the 
contrary,  after-acquired  personal  property  was  bequeathed  to 
the  son ;  and,  as  the  testator  is  presumed,  in  executing  his  will, 
to  have  intended  the  disposition  of  his  entire  estate,  he  must 
have  entertained  the  same  purpose  with  respect  to  real  prop- 
erty. Having  entertained  such  a  design,  he  may  well  have 
adopted  language  broad  enough  not  only  to  dispose  of  his 
property  should  his  wife  survive  him,  but  also,  when  construed 
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in  connection  with  Section  3281  of  the  Code,  to  pass  the  same 
to  her  heirs  in  event  of  her  decease  first.  The  third  clause  of 
the  will  gave  all  real  estate  of  which  he  might  die  seized  to 
his  wife,  if  she  should  survive  him,  and,  by  operation  of  law, 
to  her  children,  if  she  died  first ;  and,  as  the  language  employed 
is  clear  and  unequivocal,  we  are  not  permitted  'nor  inclined 
to  defeat  the  design  so  expressed  by  imagining  that  he  must 
not  have  anticipated  the  contingency  of  her  decease  first.  The 
distributive  share  enjoyed  by  the  testator  came  from  her  es- 
tate,  and,  under  this  construction,  appropriately  is  taken 
tinder  the  will  by  her  children. — Affirmed, 

Evans,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur. 


Steele  Blake,  Appellant,  v.  J.  0.  Osmundson,  Appellee. 

VENDOR  Ain>  PUBCHASEB:  Besdsslon  by  Purchaser— Bight  to 
1  Rescind — ^Inadvertent  Drawing  of  Papers.  Conduct  on  the  part 
of  one  party  to  a  contract  wiU  not  justify  a  reseiflaion  by  the 
other  party  unless  it  is  made  to  appear  affirmatively  that  such 
<^onduct  (a)  was  at  a  time  when  performance  was  due,  and  (b) 
was  an  unqualified  refusal  to  perform.  Inadvertently  so  drawing 
the  papers  that  a  vendor  would  secure  greater  advantage  than  he 
was  entitled  to  under  the  contract  is  not  such  conduct,  the  vendor 
readily  offering  to  waive  the  provision  when  the  error  was  called 
to  his  attention. 

PRINCIPLE  APPLIED:  A  land  contract  was  to  be  performed 
at  a  place  other  than  at  vendee's  residence.  No  definite  time  for 
performance  was  provided,  but  March  1st  was  tentatively  sug- 
gested. The  vendor  made  out  the  notes  and  mortgage  and  accom- 
modatingly sent  them  to  his  agents  at  the  place  where  vendee 
resided,  for  vendee  to  sign.  Inadvertently,  the  vendor  so  drew  the 
papers  that  the  wife  of  vendee  was  required  to  sign  them.  The 
contract  called  for  vendee's  signature  alone.  The  sole  authority 
of  these  agents  was  to  deliver  the  deed  when  the  papers  were 
signed  as  prepared.  Vendee,  on  February  28th,  signed  with  his 
signature;  but  the  agents,  having  no  knowledge  of  the  contract, 
declined  to  deliver  the  deed  without  the  wife's  signature,  and 
directed  vendee  to  take  the  matter  up  w^ith  the  vendor.  Vendee 
all  the  time  supposed  that  the  insertion  of  the  wife's  name  was 
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inadvertent.  Vendee  did  not  communicate  with  the  vendor  in 
regard  to  the  error  in  drawing  the  papers,  because  he  did  not 
wish  to  give  the  vendor  an  opportunity  to  accept  the  papers  with 
his  signature  alone.  On  March  2d,  vendee  notified  vendor  that 
he  (vendee)  elected  to  rescind  the  contract,  on  the  claim  that 
vendor  had  refused  to  convey.  The  vendor  at  once  replied  that 
vendee's  wife  need  not  sign.  Held,  vendee  had  no  grounds  for 
rescission. 

TIME:     Oomputatloii — ^Date  Falling  on  Sunday.     A  contract  calling 
2    for  performance  on  Sunday  may  be  performed  at  any  time  on  the 
following  Monday.     (Sec.  48,  Par.  23,  Code,  1897.) 

Appeal  from  Dallas  District  Court. — J.  H.  Applegate,  Judge. 

Tuesday,  October  24,  1916. 

Action  in  equity  to  affirm  an  attempted  rescission  of  con- 
tract for  the  sale  of  land,  and  to  recover  property,  or  its 
value,  delivered  to  the  vendor  on  his  contract.  Decree  in  the 
court  below  dismissing  plaintiff's  petition.  Plaintiff  appeals. 
— Affirmed, 

0,  M.  Brackett  and  H,  -8.  Dv^an,  for  appellant. 
Kenyan,  Kelleher  cfe  0  ^Connor,  for  appellee. 

Gaynor,  J. — This  is  an  action  in  equity  to  affirm  an  at* 
tempted  rescission  of  contract  for  the  sale  of  land,  and  to 
recover  property,  or  its  value,  delivered  to  the  vendor  under 
said  contract,  and  for  the  cancellation  of  two  promissory  notes, 
executed  by  the  vendee  in  favor  of  the  vendor  in  pursuance  of 
said  contract,  and  held  by  the  payee  at  the  time  of  the  suit. 
The  vendee  is  the  plaintiff  in  this  suit,  the  vendor,  the  defend- 
ant. There  was  a  trial  below,  and  judgment  and  decree  en- 
tered for  the  defendant,  dismissing  plaintiff's  petition. 

Plaintiff  presents  two  questions  for  our  consideration: 
First.  Was  there  such  a  breach  of  contract  by  the  vendor 
as  to  justify  a  rescission  by  the  vendee?  Second.  Was  a 
rescission  actually  effected  by  the  vendee?  The  facts  in  this 
case  are  substantially  as  follows: 
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In  the  fall  of  1913,  the  plaintiff  was  a  practicing  attorney, 
in  the  city  of  Perry,  Iowa.  Defendant  was  vice  president  of 
the  State  Bank  of  Thompson,  in  Winnebago  County,  Iowa,  and 
manager  and  secretary  of  the  Thompson  Land  Company,  a 
company  engaged  exclusively  in  the  real  estate  business.  At 
the  time  of  the  occurrence  of  the  matters  hereinafter  referred 
to,  the  office  of  the  land  company  was  located  in  the  bank. 
Thomas  &  Atkins,  who  figure  in  this  deal,  were  real  estate 
brokers  in  Perry. 

On  the  25th  day  of  October,  1913,  plaintiff  and  Atkins, 
of  the  firm  of  Thomas  &  Atkins,  drove  a  car  belonging  to  the 
plaintiff  to  the  town  of  Thompson.  There  they  met  the 
defendant,  Osmundson,  drove  out  and  k)oked  at  thfe  quarter 
section  of  land — ^the  land  in  controversy  in  this  suit.  This 
land  was  the  individual  property  of  the  defendant.  After 
examining  the  land,  the  plaintiff  and  Osmundson  entered 
into  a  written  contract  for  the  sale  and  purchase  of  said 
land,  in  words  and  figures  as  follows: 

**This  duplicate  agreement,  made  this  25th  day  of  Octo- 
ber, A.  D.  1913,  between  J.  0.  Osmundson,  of  the  county  of 
"Winnebago  and  state  of  Iowa,  of  the  first  part,  and  Steele 
Blake,  of  the  county  of  Dallas  and  state  of  Iowa,  of  the 
second  part,  witnesseth :  That,  in  consideration  of  the  stipu- 
lations herein  contained  and  payments  to  be  made  as  herein- 
after specified,  the  first  party  hereby  agrees  to  sell  unto  the 
second  party  the  following  real  estate,  situated  in  the  county 
of  "Winnebago  and  state  of  Iowa,  to  wit :  NW  l^  of  Section 
35,  Township  100,  Range  25  west  of  the  5th  P.  M.,  Iowa,  for 
the  sum  of  $13,600,  on  which  said  second  party  hath  paid  the 
sum  of  $1,000,  by  turning  over  one  Stoddard-Day  ton  car. 
And  the  said  second  party  agrees  to  pay  the  remainder  of  the 
purchase  price  as  follows :  $12,600  by  assuming  mortgage  en- 
cumbrance against  said  premises  described  as  follows:  $500 
on  the  1st  day  of  November,  1914;  $500  on  the  1st  day  of 
March,  1915. .  Said  second  party  shall  also  execute  to  the 
first  party  his  purchase  money  mortgages,  upon  the  execution 
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of  the  deed  hereinafter  described,  for  $6,000,  due  on  or  before 
the  1st  day  of  March,  1924,  second  mortgage  for  $5,600,  due 
on  or  before  the  Ist  day  of  March,  1919,  with  interest  from 
date  at  the  rate  of  5V^%  .  .  .  annual  interest. 

''1.  First  party  shall  furnish  for  examination  by  second 
party  an  abstract^ of  title,  showing  a  good  and  marketable 
title.  In  case  any  defects  be  found,  which  first  party  is  unable 
to  correct  by  the  date  fixed  for  the  conveyance  of  the  title 
to  second  party,  the  first  party  shall  have  a  reasonable  time 
to  remove  said  defects,  and  this  contract  shall  be  closed  in 
all  respects  except  that,  out  of  the  payments  to  be  made  by 
second  party,  there  shall  be  withheld  the  sum  of  $200,  which 
shall  be  deposited  in  the  State  Bank  of  Thompson  and  to  be 
paid  by  said  bank  to  first  party  wlien  such  defects  are  cor- 
rected. If  the  title  cannot  be  made  marketable  within  a 
reasonable  time,  this  agreement  shall  be  rescinded,  and  all 
payments  made  by  second  party  refunded,  and  the  title  recon- 
veyed  to  first  party,  such  repayment  of  purchase  money  to  be 
in  full  satisfaction  of  any  claims  of  the  second  party,  who 
shall  not  be  entitled  to  damages. 

*'2.  Second  party  agrees  to  pay  all  taxes  and  assess- 
ments that  may  hereafter  be  imposed  on  said  premises,  includ- 
ing the  taxes  of  19 ,  and  will  also  pay  any  drainage  a^ess- 

meut  or  taxes  against  said  land.  All  improvements  placed  on 
said  premises  shall  remain  thereon  and  shall  not  be  removed 
before  final  payment  is  made. 

**3.  In  case  the  said  second  party  or  his  legal  representa- 
tives shall  pay  the  several  sums  of  money  aforesaid,  punctu- 
ally, and  at  the  several  times  specified,  and  shall  strictly  and 
literally  perform  all  and  singular  the  agreements  and  stipula- 
tions aforesaid,  after  their  true  tenor  and  intent,  then  the  first 
party  will  make  unto  the  said  second  party,  a  deed,  con- 
veying said  premises  in  fee  simple,  with  the  ordinary'  cove- 
nants of  warranty,  excepting,  however,  from  said  covenants, 
the  before  mentioned  taxes  and  assessments,  and  all  highway 
and  railway  rights  and  all  liens  and  incumbrances  created  or 
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imposed  by  said  second  party.  But  in  case  the  second  party 
shall  fail  to  make  the  payments  aforesaid,  or  any  of  them, 
punctually  and  upon  the  strict  terms  and  times  above  limited, 
or  to  perform  or  complete  each  or  any  of  the  agreements  and 
stipulations  aforesaid,  strictly  and  literally,  wit^iout  any  fail- 
ure or  default,  the  times  of  payment  being  of  the  essence  of 
this  contract,  then  the  first  party  shall  have  the  right  to 
declare  this  contract  null  and  void,  and,  at  the  election  of  said 
first  party,  as  evidenced  by  such  declaration,  all  rights  and 
interest  hereby  c^eated  shall  revert  to  and  revest  in  said  first 
party  (without  any  act  of  re-entry,  or  without  any  other  act 
by  said  first  party  to  be  performed,  and  without  any  right  of 
said  second  party  for  reclamation  or  compensation  for  moneys 
paid  or  improvements  made)  as  absolutely,  fully  and  perfectly 
as  if  this  contract  had  never  been  made.  If,  however,  the  said 
first  party  shall  elect  not  to  declare  this  contract  null  and 
void,  in  case  the  second  party  shall  fail  to  make  the  payments 
or  any  of  them,  as  above  stipulated,  the  second  party  agrees 
to'  pay  interest  annually  at  the  rate  of  8  per  cent  per  annum 
on  all  payments  on  both  principal  and  interest  from  the  date 
of  their  maturity. 

"•4.  This  contract  shall  be  performed  and  all  payments 
herein  provided  for  shall  be  paid  at  the  office  of  the  Thompson 
Land  Company,  at  Thompson,  Iowa. 

*'5.  No  assignment  of  the  premises  shall  be  valid,  unless 
the  same  shall  be  in  writing  endorsed  hereon  and  approved  in 
writing  by  the  first  party. '* 

At  the  same  time,  as  a  part  of  the  consideration  for  the 
purchase  of  the  land,  the  plaintiff  delivered  to  the  defendant 
the  automobile  in  which  he  and  Atkins  drove  to  Thompson,  and 
executed  and  delivered  to  him,  also,  two  notes  of  $500  each. 

In  the  early  part  of  November,  two  tenants  applied  to  the 
defendant  to  rent  the  land  involved  in  the « contract.  Each 
desired  to  rent  a  part.  Two  leases  were  drawn  and  sent  by 
the  defendant  to  Thomas  &  Atkins,  who  delivered  them  to  the 
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plaintiff.    On  November  14th,  plaintiff  wrote  to  the  defendant 
as  follows: 

''Thomas  &  Atkins  offered  me  two  leases  on  the  farm  X 
bought  of  you,  for  grain  rent.  As  I  explained  to  them,  I 
would  rather  not  rent  the  farm,  preferring  to  take  a  chance 
of  selling  before  March  1st.  If  I  do  not  sell  I  expect  to  fence 
it,  and  perhaps  tile  it  next  summer,  and  don't  want  to  be 
bothered  with  a  tenant.  You  spoke  of  furnishing  me  with  an 
abstract  to  my  land.  I  would  like  to  have  the  abstract  as 
soon  as  possible." 

On  the  17th  day  of  November,  the  defendant  replied  to 
this  letter  as  follows : 

'*  Yours  at  hand.  Would  say  farm  would  sell  easier  hav- 
ing it  rented.  You  will  notice,  by  reading  the  leases,  it  is 
subject  to  sale,  and  you  have  right  to  go  on  at  any  time  to 
make  repairs  or  to  tile.  It  is  getting  late  in  the  season,  so 
farm  would  sell  easier  by  being  rented.  You  will  notice,  by 
reading  leases,  there  is  no  expense  to  you,  as  they  have  to 
furnish  all  seed  and  all  twine,  pay  the  threshing  bill,  a^d 
haul  two  fifths  of  the  crop  to  town  free,  and  deliver  half 
the  hay  in  stack  on  the  premises.  Look  the  leases  over  and 
see  if  you  do  not  think  it  best  to  sign.  If  so,  kindly  sign  and 
return  to  me,  one  copy  for  each  tenant.  In  regard  to  the 
abstract,  will  get  it  to  you  in  plenty  of  time  for  March  settle- 
ment." 

These  leases  were  retained  by  the  plaintiff,  though  the 
record  does  not  show  that  they  ever  were  signed  by  him,  or 
that  he  ever  returned  to  the  defendant  copies  for  the  use  of 
the  tenants. 

Matters  remained  substantially  in  this  condition  until 
about  the  middle  of  February,  when  defendant  prepared  and 
forwarded  to  Thomas  &  Atkins  notes  and  mortgages  to  be 
signed  by  the  plaintiff  in  conformity  with  the  requirements 
of  the  contract.  These  forms  of  notes  and  mortgages  were 
delivered  by  Thomas  &  Atkins  to  the  plaintiff,  and,  on  the  21st 
day  of  February,  plaintiff  wrote  defendant  as  follows: 
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''I  have  had  a  little  misunderstanding  with  Thomas  & 
Atkins  over  my  purchase,  and  I  am  writing  you  direct  in 
order  that  we  may  understand  each  other  better.  You  remem- 
ber I  had  some  correspondence  with  you  in  regard  to  the 
correction  of  certain  defects  in  the  abstract  of  title.  A  few 
days  ago,  Thomas  &  Atkins  presented  me  mortgages  on  this 
land  in  the  amounts  described  in  our  contract,  to  be  signed 
by  me.  I  do  not  want  to  sign  up  the  mortgages  until  I  have 
some  title  to  the  land,  and  at  present  I  have  nothing  but  a 
contract.  I  suppose  that- 1  am  entitled  to  a  deed  and  an  ab- 
stract  continued  to  the  date  of  the  deed,  showing  marketable 
title.  I  would  not  accept  a  deed  under  any  other  conditions. 
I  would  like  to  have  the  matter  settled  up  as  soon  as  possible, 
as  I  expect  to  dispose  of  the  place  soon.  1  am  not  averse  to 
your  having  a  reasonable  time  to  cure  the  defects  in  the  title. 
As  I  told  you  before,  I  will  do  anything  that  I  can  to  help;" 

In  reply  to  this  letter,  the  defendant,  on  the  27th  of  Feb- 
ruary, wrote  to  the  plaintiff  as  follows : 

*' Yours  at  hand  in  regard  to  purchase  of  land :  would  say 
I  have  already  forwarded  the  notes  and  mortgages  to  Thomas 
&  Atkins.  I  am  today  forwarding  deed  and  abstract,  so  all 
papers  will  be  together.  In  regard  to  title,  we  are  trying  to 
get  afSdavit.  .  .  .  If  we  fail,  .  .  .  you  would  quiet  this 
title  if  necessary  by  us  paying  your  expenses  up  here.  I  would 
not  put  you  to  this  for  nothing,  and  would  allow  you  $25  for 
your  services,  I  to  pay  publication  of  clerk's  costs.  ...  I 
have  deposited  $200  in  said  Bank  of  Thompson  as  guarantee 
this  will  be  done.  I  am  taking  one  step  more  that  the  contract 
does  not  call  for,  sending  check  $25  payable  to  you  accompany- 
ing the  deed,  for  yours  to  be  for  services  for  quieting  title  pro- 
viding we  cannot  get  affidavit.  .  .  .  This  action  could  not  be 
completed  till  fall  term,  so  we  have  some  more  time  to  get 
affidavits.  I  wish  to  thank  you  for  offering  to  do  this  work  for 
us.  Hoping  this  will  be  satisfactory  to  you,  so  we  can  close  up 
the  matter." 

On  the  afternoon  of  Saturday,  the  28th  of  February,  the 
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plaintiff  came  to  the  office  of  Tlioinafv&  Atkins  and  bix)ught 
with  him  the  notes  and  mortgagees,  duly  executed,  and  found 
Mr.  Thomas  in  the  office.  It  is  the  claim  of  the  plaintiff  that 
he  executed  the  instruments  sent  to  him  by  the  defiendant, 
called  for  by  the  contract,  one  note  for  $6,000,  due  on  the  1st 
day  of  March,  1924,  secured  by  a  mortgage  on  the  land;  an- 
other note  for  $5,600,  due  on  the  1st  day  of  March,  1919, 
secured  also  by  a  mortgage  on  the  land,  each  bearing  interest 
at  hy^  per  cent ;  that  the  mortgages  were  executed  by  himself 
and  his  wife,  but  the  notes  were  signed  by  him  alone ;  and  he 
claims  that  he  presented  them  to  Thomas  and  demanded  the 
deed.  Here  comes  the  first  dispute  in  the  evidence.  In  the 
notes,  as  prepared  by  the  defendant,  and  sent  through  Thomas 
&  Atkins  to  the  plaintiff,  the  wording  was,  **We  promise  to 
pay/'  In  executing  the  notes  before  presenting  them  to 
Thomas  &  Atkins,  plaintiff  scratched  out  the  word  **  We,"  and 
wrote  the  word  **I/'  and  signed  the  notes  himself.  Plaintiff 
testifies  as  follows : 

**0n  this  morning,  February  28th,  I  first  took  up  seriously 
the  question  of  closing  this  transaction.  I  didn't  knoM'  that 
Mr.  Osmundson  had  not  sent  the  deed  to  Thomas  &  Atkins 
until  a  few  days  after  they  turned  over  these  notes  and  mort- 
gages for  execution.  I  asked  them  if  they  had  the  deed,  and 
they  said  *No.'  I  knew  that  by  the  provisions  of  my  contract, 
all  the  papers  were  to  be  delivered  and  contract  consummated 
at  Thompson.  I  understood  the  papers  were  sent  down  to 
Perry  for  my  convenience.  After  I  saw  ]\Ir.  Osmundson 's 
letter  of  February  28th,  I  assumed  that  the  contract  was  to 
be  closed  at  Perry.  I  noticed  that  the  notes  were  drawn  for 
my  wife  to  sign.  They  were  drawn,  'We  promise  to  pay.'  I 
assumed  that  Mr.*  Osmundson  had  made  a  mistake  in  making 
out  the  papers  that  way,  and  I  presumed  that  Thomas  &  Atkins 
had  instructions  to  have  the  papers  signed  as  drawn.  I  as- 
sumed that  Thomas  &  Atkins  had  been  instructed  to  obtain 
my  wife's  signature  and  my  signature  to  the  notes,  and  when 
they  told  me,  on  February  28th,  that  the  notes  were  drawn  for 
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both  of  OS  to  sign,  they  furnished  me  no  new  information.  I 
inferred  that  from  the  fact  that  the  papers  were  prepared  by 
Mr.  Osmundson  and  delivered  to  me  in  that  form.  When  I 
took  the  papers  to  the  office  of  Thomas  &  Atkins,  Mr.  Thomas 
alone  was  there.  I  called  his  attention  to  the  fact  that  I  had 
signed  the  notes  alone,  and  that  I  had  made  the  changes,  and 
asked  for  my  deed  in  exchange  for  these  papers.  Mr.  Thomas 
looked  at  the  papers  and  said  he  could  not  take  them  that  way, 
and  said  that  it  would  be  necessary  for  Mrs.  Blake  to  sign 
the  notes,  in  order  to  make  the  deal  perfectly  regular.  I  urged 
that  it  would  not  be  necessary,  and  we  had  some  argument.  I 
offered  to  take  him  to  an  attorney  to  prove  to  him  that  it  was 
not  necessary,  but  he  refused  that,  and  said  that  they  were 
instructed  to  have  them  signed  that  way ;  that  it  was  the  cus- 
tom to  have  them  signed  that  way;  that  in  making  all  deals 
they  insisted  on  the  wives'  signing  the  notes  as  well  as  the 
mortgages.  He  said  Mr.  Atkins  knew  more  about  the  deal 
than  he  did,  but  he  was  not  at  home,  would  be  home  in  the 
evening ;  that  he  had  more  personal  charge  of  the  matter ;  that 
[  would  have  to  call  him  up  and  talk  with  him.  In  the  evening 
of  that  day,  Mr.  Atkins  called  me  up  and  wanted  to  know  what 
the  trouble  was.  I  told  him  what  had  occurred ;  that  I  offered 
to  deliver  the  papers  with  the  notes  signed  by  myself.  Mr. 
Atkins  said  it  was  customary  to  have  the  wife  sign ;  that  they 
always  insisted  on  it;  that  they  would  not  take  them  any 
other  way.  I  told  him  that  I  offered  these  papers,  and  tendered 
them  then,  and  insisted  on  having  my  deed.  We  had  some  con- 
siderable talk,  and  he  told  me  that,  if  I  wanted  to  talk  to  him 
again,  I  should  come  to  his  office.  He  said  Mrs.  Blake  would 
have  to  sign  the  notes,  and  that  he  would  not  deliver  the  deed 
unless  she  did  sign  the  notes;  that  those  were  Mr. 
Osmundson 's  instructions.  I  had  no  further  conversation  with 
bim  after  this.  Up  to  that  time  I  had  no  thought  of  rescinding 
the  contract." 

He  further  testified  that  he  knew  he  might  have  commu- 
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nicated  with  Mr.  Osmundson  by  telephone  touching  the  signing 
of  these  notes.    He  says,  however : 

**I  supposed  he  would  refuse  to  take  them  without  the 
signature  of  my  wife.  On  Monday,  the  2d,  I  consulted  with 
my  present  counsel  about  the  matter.  I  arrived  home  from 
Des  Moines  on  Monday  evening.  The  notice  of  rescission  was 
mailed  by  me  to  Mr,  Osmundson  on  that  evening.  I  knew 
that  the  mails  were  a  little  indirect,  and  that  my  letter  would 
probably  not  reach  Mr.  Osmundson  luitil  March  4th.  I  did 
not  intend  to  afford  Mr.  Osmundson  any  opportunity  to  waive 
the  signing  of  the  notes  by  my  wife,  at  the  time  I  prepared  the 
notice.  I  intended  to  call  the  contract  off  and  declare  the 
rescission  without  giving  him  that  opportunity,  the  reason 
being  the  hostility  I  felt  towards  Thomas  &  Atkins.  It  was  at 
my  request  they  got  possession  of  the  deed.  I  did  not  feel  I 
owed  Mr.  Osmundson  the  courtesy  of  some  information  as  to 
what  my  plans  were.  I  did  not  want  to  carry  out  the  deal 
at  that  time.  I  had  not  sold  the  land.  I  had  tried  to  sell  my 
contract  for  the  land  and  had  been  unsuccessful.  I  have  never 
been  dissatisfied  with  the  lands,  and  still  regard  it  as  a  good 
buy.  The  first  information  I  had  that  the  deed  was  with 
Thomas  &  Atkins  was  when  I  got  Mr.  Osmundson 's  letter,  and 
I  confirmed  this  on  Saturday  when  I  talked  with  Thomas." 

On  the  evening  of  Monday,  March  2,  1914,  the  plaintiff 
prepared  and  forwarded  to  the  defendant  the  following  letter: 

**I  am  enclosing  herewith  notice  of  rescission  of  our  con- 
tract. I  had  thought,  on  receipt  of  your  letter  last  Saturday, 
that  our  troubles  were  over,  and  went  to  Thomas  &  Atkins' 
office  with  the  mortgages  properly  signed  and  acknowledged 
by  my  wife  and  myself  and  the  notes  signed  by  myself.  Mr. 
Thomas  astonished  me  by  refusing  to  deliver  the  deed  unless 
the  notes  were  signed  by  my  wife.  I  explained  to  him  that 
that  would  be  impossible,  as  I  would  not  consider  making  an 
attempt  to  make  my  wife  personally  liable  on  the  notes.  Later, 
I  talked  to  Mr.  Atkins  on  the  telephone.  He  would  not  listen 
to  my  explanations,  but  informed  me  that  they  absolutely 
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would  not  turn  over  the  deed  unless  Mrs.  Blake  signed  the 
notes.  I  attempted  to  argae  the  question,  whereupon  he  be- 
eame  very  angry.  I  told  him  that  he  could  accept  my  papers 
then,  as  they  were  when  Mr.  Thomas  saw  them,  or  not  at  all. 
He  refused  to  accept  them  or  to  deliver  the  deed,  addressed 
a  few  more  humiliating  remarks  to  me,  and  hung  up  the  re- 
ceiver. Naturally  I  was  much  incensed.  I  positively  would 
not  consider  for  one  moment  asking  Mrs.  Blake  to  sign  these 
notes.  I  have  been  in  Des  Moines  today  consulting  my  attor- 
ney, and  he  informs  me  that  it  was  an  extraordinary  and 
totally  unwarranted  request,  and  the  refusal  to  convey,  a 
breach  of  contract.  Though  I  am  humiliated  and  thoroughly 
exasperated*  over  the  affair  and  am  entitled  to  either  specific 
performance  or  damages,  I  shall  take  neither  course,  but  have 
elected  to  rescind  and  upon  repayment  call  the  thing  off.  I 
take  this  course  for  the  reason  that  outside  this  breach  you 
personally  have  been  very  fair  with  me.  I  am  sorry  that  the 
affair  has  gone  as  it  has  and  have  explained  it  that  you  may 
understand  fully  my  position." 

He  enclosed  in  said  letter  the  following  notice  of  his 
purpose  to  rescind : 

**  March  2,  1914. 
"  To  J.  O.  Osmundson,  Thompson,  Iowa,  and  Thomas  &  Atkins, 
Agents  for  the  aforesaid  J.  O.  Osmundson,  Perry,  Iowa : 
**You  are  hereby  notified  that,  on  account  of  your  refusal 
on  the  28th  day  of  February,  1914,  to  convey  to  the  under- 
signed the  NWl^  of  Sec.  35,  Twp.  100,  Range  25  West  of  the 
5th  P.  M.,  in  Winnebago  County,  Iowa,  according  to  the  terms 
of  a  certain  contract  entered  into  between  J.  0.  Osmundson 
aforesaid  and  the  undersigned,  on  the  25th  day  of  October, 
1913,  the  undersigned  having  offered  to  completely  perform 
said  contract  on  that  date,  and  having  already  partly  per- 
formed same,  now,  therefore,  the  undersigned  hereby  elects 
to  rescind  said  contract  in  taio,  and  demands  that  he  be  at 
once  placed  m  statu  qwo  by  the  return  of  all  payments  made 
by  him  thereon." 
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Upon  the  receipt  of  this  letter  and  this  notice  of  rescis- 
sion,  the  defendant  immediately,  on  the  4th  day  of  March, 
addressed  and  forwarded  to  the  plaintiff  the  following  letter : 

**Your  letter  of  the  2d  inst.  at  hand.  In  reply,  would  say 
the  deal  is  to  be  closed  here,  and  the  deed  has  been  executed 
before  March  1st.  I  also  deposited  $200  in  the  State  Bank  of 
Thompson,  as  guarantee  that  the  abstract  will  be  fixed,  as  per 
our  contract,  and  if  you  would  rather  close  the  deal  here  you 
can  send  up  the  papers,  as  I  sent  them  down  there  as  an  accom- 
modation and  for  your  convenience.  Your  wife  doesn't  need 
to  join  in  the  notes  if  you  don't  wish  her  to.  Kindly  advise 
me  if  you  will  get  the  notes  and  mortgages  here  as  per  our 
contract,  or  if  you  wish  to  sign  up  those  that  I  prepared  for 
you." 

This  letter  was  received  by  the  plaintiff  in  due  course  of 
mail. 

On  the  8d  day  of  March,  Thomas  &  Atkins  wrote  the  fol- 
lowing letter  to  the  defendant,  which  reached  defendant  in 
due  time : 

^'The  other  day  I  talked  to  Mr.  Steele  Blake  about  the 
deal  with  him  and  the  closing  of  same.  He  told  Mr.  Thomas 
that  he  did  not  want  his  wife  to  sign  this  and  would  not  let 
her  do  so;  so  when  I  arrive  home  that  evening  F.  M.  told  me 
about  this  deal  or  the  talk  he  had  with  Mr.  Blake,  so  I  called 
him  over  the  phone  and  tried  to  explain  things  to  him  and  told 
him  if  he  was  not  satisfied  with  the  way  it  was  for  him  to 
go  and  close  this  deal  with  you,  as  it  was  just  an  accommo- 
dation that  we  were  handling  them ;  so  he  said  you  and  him 
had  written  several  letters  and  his  dealings  were  all  right  with 
you;  so  I  told  him  it  would  be  all  right  for  him  to  go  up 
there  and  close  this  up.  But  he  tried  to  hand  me  a  bunch 
over  the  phone  and  tell  me  that  he  had  offered  to  settle  this 
deal  and  he  was  ready  to  do  so.  This  was  after  both  of  us 
had  explained  to  him  that  we  could  not  let  this  contract  go 
through  without  his  wife  signed;  but  then  he  got  loud  and 
I  hung  the  phone  up  on  him,  but  before  I  hung  the  phone  up 
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I  told  him  that  if  he  had  anything  to  say  farther  to  come  to 
our  office.  So  the  enclosed  letter  will  explain  itself;  so  if 
you  didn't  get  one  you  will  know  where  you  stand  in  this 
deaL  Of  course  we.  have  closed  a  lot  of  deals  and  they  have 
all  been  satisfactory  in  every  way,  and  feel  that  there  is  noth- 
ing but  what  we  tried  to  do  in  this  one;  so  if  he  thinks  he 
can  run  it  over  you  he  will  tie  into  the  wrong  fellow  also,  we 
are  ready  any  time  to  send  you  the  papers  if  you  wish  them 
to  be  sent  up  there,  but  believe  he  has  got  cold  feet  in  the 
deal  and  is  tr3dng  to  kick  out;  that  is  all  that  there  is  to 
that.  You  can  let  us  know  at  once  what  you  want  to  do  with 
this  deal,  as  we  are  ready  to  send  the  papers  up  there  if  you 
can  arrange  for  something  different.  P.  M.  tried  to  close  this 
yesterday  and  he  would  not  stand  for  it,  so  you  see  where  he ' 
is ;  all  he  wants  to  do  is  to  get  out  of  the  deal.  Return  or  keep 
notice  so  we  will  have  some  for  reference.*' 

On  the  29th  day  of  April,  the  plaintiff,  through  his  attor- 
ney, addressed  the  following  letter  to  the  defendant: 

* '  Subsequent  to  the  refusal  of  your  agents  at  Perry,  Iowa, 
to  deliver  deed  to  Mr.  Steele  Blake  of  that  place,  in  accord- 
ance with  the  terms  of  your  executory  contract  with  him  so  to 
do,  he  has  been  acting  under  my  advice  with  reference  to  that 
transaction.  He  now  advises  me  that,  since  his  notice  to  you 
of  his  election  to  rescind  the  contract,  following  your  breach 
of  it,  that  he  has  heard  nothing  further  from  you,  notwith- 
standing that  you  hold  his  two  notes  of  $500  each,  together 
with  the  automobile,  which  were  delivered  in  part  perform- 
ance of  the  contract  on  his  part.  This  condition  cannot  con- 
tinue indefinitely.  Unless  you  restore  what  you  received  in 
the  transaction,  or  can  agree  upon  some  satisfactory  compro- 
mise, the  matter  will,  of  course,  have  to  be  settled  for  you  by 
the  courts. 

**Now,  Mr.  Blake  has  authorized  me  to  submit  two  pro- 
posals of  compromise :  First :  He  will  permit  you  to  keep  the 
automobile  and  accept  as  full  settlement  of  all  claims  by  both 
parties  arising  out  of  the  transaction,  the  return  to  him  of 
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the  two  notes  of  $500  each  which  he  delivered  to  you,  and  the 
payment  by  you  to  him  of  $500  cash.  Second:  With  like 
effect  he  will  accept  the  return  of  the  two  notes,  the  automobile 
driven  to  Perry  on  its  own  power  in  the  same  condition  in 
which  you  received  it,  less  ordinary  wear  and  tear,  and  the 
payment  by  you  to  him  for  the  use  you  have  had  of  the  car, 
of  the  sum  of  $100  cash.  These  offers  are  made  as  the  extreme 
limit  of  concession,  because  of  Mr.  Blake's  reluctance  to  liti- 
gate, as  he  is  himself  a  lawyer  and  knows  what  it  means ;  but 
in  order  to  be  available  for  such  purpose,  it  will  be  necessary 
for  you  to  give  an  immediate  answer  accepting  one  or  the 
other  of  the  propositions  by  mail  on  receipt  of  this  letter. 
Otherwise,  the  offens  must  be  treated  as  withdrawn." 

To  this  letter,  the  defendant  replied  as  follows : 

*'In  reply  to  your  letter  of  the  29th,  would  say  that  I 
have  never  refused  to  close  the  deal  with  Mr.  Blake,  as  per 
our  contract,  and  always  have  been  ready  to  close  the  deal 
at  any  time.  The  contract  provides  for  closing  the  deal  here, 
and  I  still  will  give  Blake  a  chance  to  close  the  deal  as  per 
contract,  and  this  will  be  the  only  way  this  matter  can  be 
settled." 

This  closed  the  correspondence  between  the  plaintiff  and 
the  defendant. 

To  go  back  a  little,  it  appears  that  the  plaintiff  wrote  to 
the  defendant  on  the  28th  day  of  February,  as  follows: 

**I  have  your  letter  of  the  27th  in  regard  to  the  purchase 
of  the  northwest  of  35,  and  note  that  you  have  sent  the  deed 
and  the  abstract  to  Thomas  &  Atkins.  I  am  very  much  obliged 
for  your  explanation  of  the  matter  and  will,  proceed  to  close 
the  deal  up  at  once.  My  reason  for  not  charging  you  anything 
for  quieting  title  was  that  I  did  not  want  you  to  think  that  I 
was  simply  trying  to  make  you  trouble.  However,  I  will  be 
very  glad  to  accept  your  check  for  $25  and  pay  my  personal 
expenses  out  of  it.  I  am  of  the  opinion  that  the  only  way 
to  straighten  out  this  title  is  by  an  action  to  quiet  title.  Inas- 
luuch  as  the  act  of  the  general  assembly  spoken  of  by  your 
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abstracter  is  o£  absolutely  no  validity,  an  invalid  tax  deed 
cannot  be  made  valid  by  any  legislative  act.  I  don't  antici- 
pate any  trouble  in  quieting  the  title,  but,  as  you  say,  it  will 
take  a  little  time.  Thanking  you  for  your  very  fair  attitude 
in  this  matter,  I  am, ' ' 

As  bearing  upon  the  authority  given  Thomas  &  Atkins 
by  the  defendant,  at  the  time  the  notes  and  mortgages  were 
sent  to  them  for  execution  by  the  plaintiff,  we  have  the  letter 
of  the  plaintiff  accompanying  the  notes  and  mortgages,  and 
this  seems  to  be  the  only  authority  which  was  given  by  the 
defendant  to  Thomas  &  Atkins,  touching  the  closing  of  tins 
deed: 

"'I  enclose  you  papers  in  Steele  Blake  deal  as  follows: 
second  mortgage  and  note  $5,600,  due  on  or  before  March  1, 
1919,  6% ;  first  note  and  mortgage,  $6,000,  due  March  1,  1924, 
5V^%.  Kindly  have  Mrs.  Blake's  name  inserted,  have  the 
mortgages  duly  acknowledged,  and  return  the  papers  to  me, 
and  I  will  have  the  deed  recorded  and  sent  to  Mr.  Blake. 
No  cash  to  pass  in  this,  so  it  can  be  fixed  before  the  rush,  as 
you  know  we  have  about  fifty  deals  to  close.  Kindly  call 
on  Blake.  The  reason  I  sent  papers  to  you  is,  I  am  enclosing 
a  good  many  others  in  this  same  envelope.  Also  enclose  receipt 
signed  by  the  cashier  of  this  bank,  showing  I  have  deposited 
$200  to  furnish  abstract  showing  good,  merchantable  title." 

The  defendant  testified  that  he  prepared  these  notes  for 
the  plaintiff  to  sign  in  the  way  in  which  he  was  accustomed  to 
prepare  them ;  that  they  were  written  out  by  his  daughter  and 
read  over  to  him. 

**The  notes  were  prepared  for  Mr.  and  Mrs.  Blake  to 
sign.  I  had  4io  notice  of  any  misunderstanding  between  Blake 
and  my  agents  until  I  received  the  letter  dated  March  2d, 
containing  the  notice  of  rescission." 

He  further  testified  that  he  had  no  telephonic  communi- 
cation with  either  Thomas  &  Atkins  or  the  plaintiff,  touching 
the  controversy  between  Thomas  &  Atkins  and  the  plaintiff. 
The  only  controversy,  in  fact,  appearing  in  this  record  is  as 
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to  what  transpired  between  Thomas  and  the  plaintiff  and 
Atkins  and  the  plaintiff,  on  the  28th  day  of  February.  Plain- 
tiff's contention  is  hereinbefore  set  out. 

Thomas  testifies  that  the  first  time  he  talked  with  the 
plaintiff  about  closing  this  deal  was  on  the  28th  day  of  Feb- 
ruary, Saturday,  in  the  office  of  Thomas  &  Atkins. 

'  *  Mr.  Atkins  was  not  in  at  the  time.  Mr.  Blake  presented 
the  papers  in  this  way,  that  they  were  signed  up,  that  he  had 
made  some  changes.  On  account  of  changes,  I  told  him  I 
would  prefer  he  would  deliver  the  papers  when  Mr.  Atkins 
was  here.  We  talked  about  20  minutes.  We  talked  about 
where  the  papers  were  intended  by  Mr.  Osmundson  to  be  de- 
livered. I  told  Blake  we  had  nothing  to  do  with  the  deal; 
that,  when  we  produced  a  purchaser  for  the  land,  our  relation- 
ship to  the  deal  was  closed;  that  he  could  see  Mr.  Atkins  or 
settle  with  Mr.  Osmundson  where  the  contract  was  to  be  per- 
formed by  its  terms.  I  told  Mr.  Blake  Mr.  Atkins  would  be 
home  in  the  evening.  In  the  evening,  Mr.  Atkins  called  Mr. 
Blake  up  by  phone.  I  heard  Mr.  Atkins  tell  him  over  the 
phone  that  if  he  were  not  satisfied  with  what  we  were  doing, 
he  could  go  to  Thompson  and  settle  with  Mr.  Osmundson,  as 
what  we  were  doing  was  free  gratis,  and  an  accommodation 
to  him,  and  that  if  he  wished  to  converse  further  he  should 
come  to  the  office.  We  waited  quite  late  for  him  to  come  and 
he  didn't  come.  Blake  did  not  demand  the  deed  or  abstra'ct 
from  me.  We  talked  about  the  mortgage.  Mr.  Blake  had 
the  papers  with  him  when  he  called  on  me  on  Saturday.  I 
examined  the  papers  enough  to  determine  whether  I  would 
accept  them  or  refuse  them.  I  had  no  right  to  reject  them. 
I  did  refuse  to  accept  them.  I  was  not  connected  with  the 
deal  any  more  than  being  a  partner  of  Mr.  Atkins'.  I  would 
have  accepted  them  if  they  had  been  signed  as  they  were  pre- 
pared by  Mr.  Osmundson,  and  not  changed.  I  had  the  deed 
there.  I  would  have  called  on  Mr.  Atkins.  I  told  Mr.  Blake 
during  the  conversation  that  we  were  not  to  handle  these 
papers  for  any  particular  commission,  but  merely  for  the  con- 
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venience  of  Mr.  Osmundson  and  mostly  to  him,  and  that  he 
fihould  take  up  his  trouble  with  Mr.  Osmundson  as  he  had 
done  in  former  transactions." 

Atkins  testified  that,  in  his  talk  with  the  plaintiff  over 
the  phone  on  the  evening  of  the  28th,  he  told  plaintiff  that 
he  could  not  accept  the  papers  if  they  were  changed ;  that  if 
plaintiff  went  to  Mr.  Osmundson,  he  could  take  it  up  with 
him,  and  that  it  would  be  all  right  with  them;  that  it  was 
merely  an  accommodation  that  he  (Atkins)  was  handling  that 
part  of  it. 

**He  mentioned  at  that  time  that  he  had  been  correspond- 
ing with  Mr.  Osmundson,  which  was  very  satisfactory,  and  he 
could  take  it  up  further  with  him.  In  our  conversation,  when 
I  told  him  that  we  could  not  accept  the  papers  as  they  were, 
he  told  me  I  would  accept  them  that  way,  or  that  is  the  only 
way  I  would.  He  talked  very  indignantly  about  it,  and  I 
hung  up  the  receiver.  I  told  him  if  he  wished  any  further  con- 
versation to  come  to  the  office. ' ' 

Thomas  further  testified  that  Mr.  Blake  was  in  the  office 
about  20  minutes.  **The  entire  conversation  was  devoted  to 
the  question  as  to  whether  I  should  accept  these  papers." 

It  will  be  observed  that  there  is  really  very  little  contro- 
versy between  Blake  and  Thomas  &  Atkins  as  to  what  occurred 
on  the  28th,  except  that  Blake  insists  that  he  demanded  the 
deed  upon  the  tender  of  the  notes  and  mortgages,  as  signed 
by  him,  and  the  others  say  that  no  demand  was  made  for  the 
deed ;  that  the  whole  conversation  related  to  whether  or  not 
they  would  accept  the  notes  signed  by  plaintiff  alone. 

This  brings  us  to  a  consideration  of  the  legal  rights  of  the 
parties  under  the  record  made.  It  will  be  noticed  that  the 
written  contract  of  sale  does  not  provide  definitely  as  to  the 

time  in  which  the  deal  should  be  consum- 
'  PURCHASER :  re-   mated,  and  deeds  delivered.     If  we  should 

scission  by  pur-  _  i.         ,  «    ,  . 

chaser:  right  to   assume,  howcvcr,  lor  the  purpose  of  this  ease, 

rescind :  Inad-  .  , .  « 

vertent  drawing  that  it  was  the  understanding  of  the  parties 

of  papers.  '^  '■ 

that  the  deal  should  be  consummated  on  tlic 
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1st  of  March,  1914,  notes  and  mortgages  tc  be  then  executed 
and  title  passed  by  deed,  this  would  not  help -plaintiff's  case. 
The  record  discloses  that  the  1st  of  March  fell  on  Sunday.  'The 
parties  would  then  have  until  Monday  following  to  perform. 
See  Subdivision  23  of  Section  48  of  the  Code,  1897.  The  plain- 
,  ,.,  tiff  testifies  that  the  28th  day  of  Febnian' 

2.  Time  :  compula-  "^ 

fng"oi?Sunday"    ^'^^  ^^^^  ^^^*  *"^®  ^^^  ^^^^  scriously  considered 

closing  the  deal.     The  correspondence  of  the 

parties  indicates  a  purpose  to  close  it  on  Alarch  1st.  We  are 
inclined  to  think,  however,  from  this  record,  that  the  1st  of 
March  was  just  a  tentative  suggestion  for  closing  the  deal. 
There  was  no  specific  agreement  as  to  when  the  deal  would  be 
closed.  A  strict  interpretation  of  the  contract  would  suggest 
that  the  time  for  the  consummation  of  the  contract,  by  the 
execution  of  the  deed,  would  not  arrive  until  March,  1915. 

There  is  nothing  in  the  record  to  suggest  that  the  minds 
of  the  parties  had  for  a  moment  dwelt  on  any  date,  previous 
to  the  1st  of  March,  1914,  as  the  date  for  consummating  the 
contract.  The  1st  of  March  falling  on  Sunday,  this  would 
give  the  parties  until  the  2d  of  March  to  tender  performance. 
It  does  not  lie  in  the  plaintiff's  mouth  to  say  that  he  was  given 
to  understand,  or  had  reason  to  believe,  that  a  performance 
could  be  tendered  prior  to  the  1st  of  March.  He  says  that  the 
first  time  he  seriously  considered  consummating  the  contract 
was  on  the  28th  of  February.  The  only  effort  made  by  him 
to  perform  on  his  part  was  on  that  date.  On  that  date  plain- 
tiff had  in  his  possession  drafts  of  notes  and  mortgages  pre- 
pared by  the  defendant.  The  preparation  and  presentation 
of  these  drafts  to  the  plaintiff  for  signature  was  no  part  of 
defendant's  contractual  obligation.  They  were  prepared  and 
forwarded  for  the  purpose  of  facilitating  the  closing  of  the 
transaction,  and  were  in  plaintiff's  possession,  and  he  had  an 
opportunity  of  examining  them  some  days  before  the  28th. 
He  discovered  upon  an  exaniiimtion,  as  he  says,  or  as  he  says 
lie  supposed,  that  defemlant,  in  drafting  the  papers,  had  inad- 
vertently prepared  them  for  his  wife's  signature.    He  had  no 
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assurance,  nor  does  he  claim  to  have  had  any  assurance,  from 
the  defendant  thkt  the  defendant  would  insist  upon  the  execu- 
tion of  these  instruments  in  the  form  in  which  drafted.  He 
assumed,  however,  that  Thomas  &  Atkins  had  instructions  to 
require  that  they  be  executed  in  the  form  in  which  they  were 
prepared.  The  letter  discloses  no  such  instructions  to  Thomas 
&  Atkins  from  the  defendant,  nor  any  instructions  as  to  the 
manner  in  which  the  deal  should  be  closed. 

Prior  to  the  day  tentatively  settled  upon  as  the  day  for 
consummating  the  contract,  plaintiff  presented  notes  and  mort- 
gages executed  in  fulfUlment  of  his  understanding  of  what  the 
contract  between  him  and  the  defendant  was.  It  does  not 
appear  that  Thomas  &  Atkins  had  any  knowledge  of  the  con- 
tents of  the  contract  between  the  plaintiff  and  the  defendant. 
They  refused  to  accept  the  instruments  as  signed  and  executed 
by  the  plaintiff,  because  they  were  in  ignorance  of  the  require- 
ments of  the  contract,  and  believed  that  a  performance  of 
the  contract  required  the  papers  to  be  executed  in  the  form  in 
which  they  were  delivered  to  the  plaintiff.  The  whole  contro- 
versy between  the  plaintiff  and  Thomas  &  Atkins  was  over 
the  form  in  which  the  notes  were  executed.  Plaintiff  had 
knowledge  of  the  contents  of  his  contract  and  what  was  re- 
quired of  him ;  Thomas  &  Atkins  were  in  ignorance  of  what 
the  contract  contained,  or  what  was  required  of  them.  They 
refused  to  accept  the  instruments,  as  executed,  and  told  him 
that  they  had  no  authority  to  accept  the  notes,  unless  signed 
by  his  wife,  and  that,  if  he  did  not  desire  his  wife  to  sign 
them,  he  should  take  up  the  matter  with  the  defendant. 

Now  it  is  apparent  from  this  record  that  Thomas  &  Atkins 
had  no  right  or  authority  to  consent  to  a  rescission  of  this  con- 
tract by  the  plaintiff.  The  defendant,  as  soon  as  notified  of 
plaintiff's  contention,  having  a  knowledge  of  the  requirements 
of  the  contract  between  him  and  the  plaintiff,  consented  to 
the  receipt  of  these  notes  without  the  signature  of  the  wife, 
and  offered  to  perform  his  part  of  the  contract  upon  the 
receipt  of  notes  signed  by  the  plaintiff  alone.    It  seems  to  be 
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the  claim  of  the  plaintiff  that  this  came  too  late  from  the 
defendant;  that  he  had  already  rescinded  the  contract;  and 
that  the  contract  was,  therefore,  at  an  end.  This,  we  think, 
is  a  misapprehension  on  the  part  of  the  plaintiff  of  the  legal 
status  of  the  parties  at  the  time  that  plaintiff  wrote  his  letter 
of  March  4th,  consenting  to  receive  the  notes  without  the 
wife 's  signature. 

It  must  be  kept  in  mind  that  the  contract  which  the  plain- 
tiff claims  to  have  rescinded  was  a  valid,  binding  contract, 
and  enforceable  by  each  party  according  to  its  terms — ^no 
fraud,  no  mutual  mistake,  no  claim  that  it  was  inequitable  or 
unjust,-  or  that  any  fraud  entered  into  its  inception  or  its 
terms.  So  we  have  it  on  the  28th  day  of  February ;  the  con- 
tract was  then  in  full  force  and  effect,  and  a  legal,  binding 
obligation  on  both  parties ;  no  time  definitely  fixed  for  fts  per- 
formance ;  a  tentative  understanding,  however,  that  it  should 
be  performed  on  or  about  the  1st  of  March.  This  we  gather 
from  the  correspondence  between  the  parties.  Plaintiff  claims 
to  have  rescinded  the  contract  by  his  letter  and  notice  of 
March  2d.  He  bases  his  right  to  rescind  on  the  fact  that,  on 
the  28th  day  of  February,  he  presented  himself  at  the  office 
of  Thomas  &  Atkins  with  notes  and  mortgages  executed  in 
compliance  with  the  requirements  of  his  contract,  tendered 
them  to  Mr.  Thomas,  and  Mr.  Thomas  refused  to  receive  them. 
It  appears  that  Mr.  Thomas  luiderstood  that  the  notes  were 
to  be  executed  in  the  form  in  which  they  were  prepared  by 
the  defendant,  and  that  he  could  not  accept  them  as  executed 
by  the  plaintiff,  and  deliver  the  deed. 

Though  there  is  a  controversy  between  the  plaintiff  and 
Thomas  &  Atkins,  we  think  the  fact  is  that  Thomas  &  Atkins 
told  the  plaintiff  that  they  could  not  accept  the  notes  and 
deliver  the  deed  unless  the  notes  were  executed  as  prepared  by 
the  defendant,  but  that,  if  they  were  wrong  in  this,  he  should 
present  them  to  the  defendant  himself.  There  is  nothing  in 
the  record  to  show  that  the  defendant  ever  authorized  Thomas 
&  Atkins  to  refuse  to  deliver  the  deed  upon  the  presentation 


Oct-  1916]  Blake  v.  Osmundson.  141 

uf  the  notes  signed  in  the  form  in  which  they  were  presented 
by  the  plaintiff.  There  is  nothing  that  could  be  remotely  con- 
sidered as  giving  to  these  parties  a  right  to  act  for  the  defend- 
ant in  consenting  to  a  rescission  of  the  contract,  or  to  authorize 
them  to  act  for  the  defendant  in  refusing  to  perform  the  con- 
tract upon  its  conditions.  The  most  that  can  be  said  for  it 
is  that  they  personally  refused  to  accept,  for  the  defendant, 
these  notes,  changed  from  the  original  draft,  and  directed 
plaintiff  to  continue  his  negotiations  with  the  defendant. 
Plaintiff's  excuse  for  not  communicating  with  the  defendant 
before  sending  the  letter  of  Mai^ch  2d  with  the  claimed  notice 
of  rescission  was  that  he  did  not  wish  to  give  the  defendant 
an  opportunity  to  elect  to  accept  the  notes  in  the  manner  in 
which  they  were  executed  by  the  plaintiff. 

The  plaintiff  comes  into  a  court  of  equity  asking  a  court 
of  equity  to  confirm  his  act,  and  to  declare  this  contract  at  aft 
end  because  of  his  election  made  to  rescind  the  contract,  based 
upon  the  facts  herein  disclosed.  There  does  not  appear  ever 
to  have  been  a  time  when  the  defendant  was  not  ready,  able 
and  willing  to  perform  his  part  of  this  contract  strictly  and 
upon  its  terms.  Nor  does  it  appear  that  the  defendant  was 
eveir  unwilling  to  accept  the  notes  as  executed  by  the  plaintiff. 
Plaintiff  bases  his  right  to  rescind  upon  what  transpired  be- 
tween him  and  Thomas  &  Atkins  on  the  28th  day  of  February. 
He  says: 

'  *  I  noticed  that  the  notes  were  drawn  to  be  signed  by  my 
wife.  I  assumed  that  Mr.  Osmundson  had  made  a  mistake  in 
making  out  the  papers  that  way,  and  I  assumed  that  Thomas  & 
Atkins  had  instructions  to  have  the  papers  signed  as  drawn. 
I  inferred  that  from  the  fact  that  the  papers  were  prepared 
by  Mr.  Osmundson,  and  delivered  to  me  in  that  form.  I 
intended  to  call  the  contract  off  and  declare  the  rescission, 
without  giving  Osmundson  the  opportunity  to  consent  to  the 
execution  of  the  notes  without  my  wife's  signature,  the  reason 
being  the  hostility  I  felt  towards  Thomas  &  Atkins.  I  didn  't 
feel  I  owed  Mr.  Osmundson  the  courtesy  of  some  information 
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as  to  what  my  plans  were.  I  didn't  want  to  carry  out  the  deal 
at  that  time.  I  had  not  sold  the  land.  I  had  tried  to  sell  my 
contract  for  the  land,  and  had  been  unsuccessful." 

Plaintiff  knew,  at  the  time  he  presented  these  notes, 
what  the  contract  required.  He  knew  that  the  defendant  was 
bound  to  accept  the  notes  in  the  form  in  which  they  were 
executed;  that  that  was  the  defendant's  contractual  obliga- 
tion. He  assumed  that  the  defendant  had  prepared  the  draft 
of  the  notes  in  the  form  in  which  they  were,  through  mistake, 
and  he  thought  that  Thomas  &  Atkins  had  instructions  from 
the  defendant  not  to  accept  them  unless  they  were  drawn  that 
way.  He  therefore  presented  them  to  Thomas  &  Atkins,  and 
said  that,  when  they  told  him  that  they  had  no  right  to  accept 
them  unless  they  were  executed  as  drafted,  it  was  no  new 
information  to  him.  He  knew  that,  if  they  had  instructioi  s 
to  that  effect  from  the  defendant,  they  could  not  accept  them 
in  violation  of  their  instructions,  yet  he  presented  them  in 
this  form  to  these  men,  and  refused  to  notify  the  defendant 
of  their  action  that  he  might  have  an  opportunity  to  correct 
their  error;  refused  to  make  any  tender  of  the  notes  to  the 
defendant,  as  executed,  at  the  place  where  the  contract  was  to 
be  performed,  but  assumed  by  a  written  instrument  to  rescind 
and  declare  the  contract  at  an  end. 

It  is  fundamental  that,  a  contract  having  been  legally 
entered  into,  one  party  cannot  rescind  the  contract  any  more 
than  he  could  make  the  contract  himself  originally.  A  con- 
tract evidences  a  joint  will  of  the  two  parties.  It  can  only 
be  rescinded  by  the  joint  will  of  the  two  parties,  and  it  is 
plain  that  one  of  the  parties  can  no  more  rescind  the  con- 
tract without  the  other's  expressed  or  implied  assent  than  he 
alone  can  make  it.  See  McAllister  v.  Mathews  (Ala.),  52  So. 
416.  If  the  parties  agree  to  rescind  the  contract,  and  each 
one  gives  up  the  provisions  for  his  benefit,  the  mutual  assent 
is  complete,  and  the  parties  are  restored  to  the  same  rights  as 
if  no  contract  had  been  made.  A  contract  may  be  rescinded 
when  it  has  been  procured  by  fraud,  or  is  the  product  of  a 
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mutual  mistake  of  the  parties.  Where  the  contract  is  procured 
by  fraud,  the  party  defrauded  may  rescind  it,  because  fraud 
vitiates  all  contracts,  and  the  party  who  has  been  defrauded 
in  the  contract  may  retire  from  its  performance  without  blame. 
The  contract  is  not  binding  upon  him,  because  of  the  fraud, 
and  he  may  repudiate  it  and  refuse  to  perform  it,  without 
Uame.  If  the  contract  is  the  result  of  a  mutual  mistake  of  the 
parties,  equity  recognizes  the  right  to  withdraw  from  its  per- 
formance, because  the  contract  does  not  express  the  mind  of 
the  parties.  But  where  there  is  no  fraud  and  no  mistake,  and 
the  contract  has  been  fully  and  intelligently  entered  into  be- 
tween the  parties,  neither  can  rescind  or  withdraw  from  its 
performance  without  the  consent  of  the  other. 

To  this  rule,  however,  there  is  what  may,  upon  first 
thought,  appear  to  be  an  exception ;  that  is,  where  one  party 
is  ready,  able  and  willing  to  perform  and  tenders  perform- 
ance, and  the  other  refuses  to  accept  the  tender  of  perform- 
ance or  perform.  The  party  then  may  consider  the  contract  as 
rescinded — ^no  longer  binding  upon  him.  This,  however,  is 
upon  the  thought  that  the  party  who  has  refused  to  perform 
the  contract  is  regarded  as  having  consented  to  a  rescission  by 
the  other  party,  in  case  the  other  should  elect  to  do  so.  Or, 
in  t)ther  words,  where  the  default  is  of  such  a  nature  as  to 
justify  the  party  not  in  default  in  rescinding  and  terminating 
the  contract,  the  defaulter  is  presumed  to  assent  to  such  ter- 
mination ;  or,  in  other  words,  the  breach  by  one  party  may,  in 
such  case,  be  treated  by  the  other  as  an  abandonment  of  the 
contract,  authorizing  him,  if  he  chooses  to  do  so,  to  disaffirm 
it ;  and  thus,  the  consent  of  both  is  manifest — that  of  one  by 
his  conduct,  that  of  the  other  by  his  express  act.  The  circum- 
stances must  be  such  as  manifest  an  intention  on  the  part  of 
the  party  claimed  to  be  in  default  to  abandon  the  contract,  or 
not  to  comply  with  its  terms  in  the  future.  The  contract  is 
considered  to  remain  in  force  until  it  is  rescinded  by  mutual 
consent,  or  until  the  opposite  party  does  some  act  inconsistent 
with  the  dtity  imposed  upon  liim  by  the  contract,  which  evi- 
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dences  an  intent  not  to  further  be  bound  by  the  contract,  or 
indicates  an  intent  to  repudiate  or  abandon  the  contract. 
There  must  be  something  in  the  conduct  of  the  party  who  is 
claimed  to  be  in  default  which  evinces  an  intention  to  be  no 
longer  bound  by  the  contract.  See  Dula  v,  Cowles,  62  N.  C. 
290  (75  Am.  Dec.  463) ;  Jones  v.  Mial,  89  N.  C.  92. 

Further,  the  act  upon  which  the  person  bases  his  right  to 
no  longer  be  bound  by  the  contract,  must  involve  an  unqual- 
ified refusal  by  the  other  party  to  perform,  and  should,  in 
its  legal  effect,  amount  to  a  determination  not  to  be  bound  by 
or  perform  the  contract  in  the  future.  A  mere  dispute  as  to 
the  manner  of  the  performance,  a  misunderstanding  as  t(>  the 
manner  in  which  it  shall  be  performed,  not  persisted  in,  does 
not  justify  a  rescission  by  the  other  party.  See  Fay  v.  Oliver, 
20  Vt.  118  (49  Am.  Dec.  764). 

The  failure  of  the  party  to  perform  his  part  of  the  con- 
tract does  not,  per  se,  rescind  the  contract.  The  other  party 
may  still  insist  upon  it,  or  he  may,  within  a  reasonable  time, 
give  notice  of  his  intention  to  also  retire  from  the  contract. 

In  the  absence  of  fraud  or  mistake,  to  which  reference  has 
been  made  heretofore,  a  valid,  binding  contract  cannot  be 
rescinded  by  one  party  to  the  contract,  unless  the  party  alleged 
to  be  in  default  has  done  some  act  which  renders  the  fur- 
ther fulfillment  of  the  contract  impossible  or  impractical,  or 
has  evinced  a  purpose  to  abandon  the  contract  or  repudiate 
it,  or  not  to  be  bound  to  the  fulfillment  of  its  terms.  Where 
one  seeks  to  withdraw  from  the  performance  of  a  contract  and 
have  the  contract  held  for  naught,  and  bases  his  claim  on  the 
fact  that  the  other  has  repudiated  the  contract  or  refused  to 
perform  its  conditions,  it  must  affirmatively  appear  that  the 
refusal  was  unqualified,  and  made  at  a  time  wh«n  the  party 
seeking  to  rescind  had  a  right  to  demand  and  exact  its  per- 
formance. 

The  record  in  this  case  does  not  disclose  these  conditions. 
As  a  court  of  equity,  we  are  asked  to  say  that  this  con- 
tract is  not  binding  upon  the  parties,  and  not  longer  an 
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enforceable  contract  between  them.  Under  the  record  in  this 
ease,  we  cannot  so  say.  Nowhere  does  the  record  disclose  an 
unqualified  refusal  of  this  defendant  to  perform  any  of  the 
conditions  of  the  contract  upon  the  terms  expressed  in  the 
contract,  Everjiihing  indicates  not  only  a  readiness,  but  a 
preparation  to  perform,  a  willingness  to  accede  to  every 
reasonable  request  on  the  part  of  the  plaintiff,  that  the  per- 
formance might  be  facilitated.  The  mere  sending  of  this 
notice  did  not  amount  to  a  rescission.  The  plaintiff  could  not 
retire  from  the  contract  except  with  the  consent  of  the  defend- 
ant, evidenced  in  some  of  the  ways  herein  indicated.  We  find 
no  equity  in  plaintiff's  contention. 

Other  questions  are  discussed,  but  we  think  what  is  hei*ein 
said  disposes  of  plaintiff's  claim.  The  action  of  the  district 
court  is  right,  and  is — Affirmed, 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Independent  School  District  op  Switzeb,  Appellant,  v.  W. 

W.  Gwinn,  et  al..  Appellees. 

SCHOOLS    AND    SCHOOL    DISTKICTS:     School    Boards — Special 

1  Meeting — Notice — Sufficiency.  A  notice  of  the  time  and  place  of 
a  special  meeting  of  a  school  board,  communicated  by  the  pres- 
ident of  the  board,  by  telephone,  to  the  wife  of  a  member,  and  by 
her  communicated  to  her  husband,  is  sufficient,  under  Sec  2757, 
Code  Supp.,  1913,  especially  when  the  member  was,  at  the  time, 
Bick  and  wholly  unable  to  attend  an/  meeting. 

SCHOOIjS  and  school  DISTBIOTS:    Foimatlon  of  District — Con- 

2  solidated  District — ^Petition — ^Approval  by  t^ounty  Snperintendent. 
A  petition  for  a  consolidated  school  district,  embrucing  land  wholly 
icithin  one  county,  need  only  be  approved  by  the  county  supertn- 
tendent  of  such  county,  even  though  part  of  the  territory  pro- 
posed to  be  appropriated  by  the  consolidated  district  is  taken 
from  another  district,  which,  for  all  school  purposes,  is  under  the 
jurisdiction  of  the  county  superintendent  of  a  different  coant7« 

Vol.  1781a.— 10 
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SCHOOLS  AND  SCHOOL  DISTSIOTS:  Foxmatioii  of  Distiicts— 
3  Petition  for  Consolidation — ^Approval — Sabseqnent  Action  by 
Other  Districts — ^Effect.  The  jiirisdiction  of  a  school  board, 
acquired  by  the  filing  with^  it  of  a  petition  for  the  organization 
of  a  consolidated  school  district,  duly  determined,  by  the  calling  of 
an  election  thereon,  to  be  legally  sufficient,  is  not  defeated  by  the 
subsequent  joint  action  of  the  boards  of  two  adjoining  districts,  in 
transferring  prior  to  said  election,  territoiy  affected  by  said  pro- 
posed consolidated  district. 

PRINCIPLE  APPLIED:  The  Independent  District  of  Switzer 
was  first  organized,  apparently,  with  2V^  sections  of  land.  Later, 
the  Independent  District  of  Hartford  was  established,  and  took 
from  the  Switzer  district  a  certain  half  section  of  land,  thereby 
leaving  the  Switzer  district  with  only  1%  sections  of  land.  Still 
later,  the  Independent  District  of  Swan  was  organized,  and  took 
said  half  section  from  the  Hartford  district.  At  a  still  later  date, 
a  petition  was  filed  with  the  Hartford  board,  praying  for  the 
establishment  of  The  Consolidated  District  of  Hartford,  to  be 
composed  of  certain  territory,  included  in  which  was  this  old  half 
section  in  controversy.  The  petition  was  duly  approved  by  the 
county  superintendent  and  was  legally  sufficient,  and  an  elation 
was  called.  After  the  election  was  called,  but  before  the  election 
occurred,  the  Switzer  and  Swan  boards,  by  joint  action,  trans- 
ferred said  half  section  of  land  to  the  Switzer  district,  thereby, 
apparently,  increasing  the  Switzer  territory  to  2V4  sections.  The 
said  election  came  on,  and  the  proposal  to  consolidate  carried. 
Plaintiff,  the  Switzer  district,  claimed  that  the  said  consolida- 
tion left  it  with  less  than  four  sections  of  land,  in  violation  of 
Sec.  2794-a,  Par.  a.  Code  Supp.,  1913.  //eW,  the  joint  action  of 
the  Switzer  and  Swan  boards  did  not  oust  the  jurisdiction  of  the 
Hartford  board  to  proceed  with  and  complete  the  organization 
of  the  consolidated  district. 

Appeal  from    Warren   District    Court. — J.    H.    Applegate, 

Judge. 

Tuesday,  October  24,  1916. 

AcTiox  to  declare  the  organization  of  a  consolidated  inde- 
pendent school  district  illegal,  and  to  enjoin  its  oflBcers  from 
exercising  any  jurisdiction  over  certain  territory  alleged  to 
belong  to  the  plaintiff  district  and  incorporated  in  the  con- 
solidated independent  district.  The  court  below  dismissed 
plaintiff's  petition. — Affirmed, 
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W.  M,  Wilson  and  P.  P.  Hendersan,  for  appellant. 
Berry  &  Watson,  for  appellees. 

Gaynor,  J. — This  is  an  action  brought  by  the  Independ- 
ent School  District  of  Switzer  for  the  purpose  of  determining 
the  validity  of  the  organization  of  the  Consolidated  Independ- 
ent School  District  of  Hartford,  and  the  rights  of  the  defend- 
ants herein  to  act  as  directors  and  officers  of  said  district,  and, 
further,  to  determine  the  right  of  defendants  and  said  school 
district  to  exercise  authority  over  the  SE  y^  of  Section  33, 
and  the  SW  14  of  Section  34,  Township  77,  Range  22  west  of 
the  5th  P.  M. 

It  is  claimed  that  the  land  above  described  belongs  to  and 
is  a  part  of  the  plaintiff  district;  that  defendants  have  no 
authority  or  right  to  control  the  same.  The  prayer  of  plain- 
tiff's  petition  was  that  a  decree  be  entered,  adjudging  that 
the  GonsoUdated  Independent  School  District  of  Hartford  has 
never  been  legally  organized,  and  does  not  exist  in  law  or  fact ; 
that  the  territory  above  described  be  decreed  to  belong  to 
the  plaintiff  district  for  school  purposes;  that  a  temporary  in- 
junction be  issued,  restraining  said  consolidated  district  and 
the  defendants  from  levying  or  collecting  taxes  for  school  pur- 
poses from  said  territory,  and  from  exercising  any  jurisdiction* 
over  said  territory  for  school  purposes. 

The  facts  are  that  the  plaintiff  is  an  independent  school 
district,  and  claims  to  have  within  its  borders,  as  a  school 
district,  2^  sections  of  land,  including  the  half  section  in 
controversy.  This  half  section  was  a  part  of  plaintiff's  terri- 
tory until  about  the  month  of  April,  1912.  About  this  time, 
the  Independent  School  District  of  Hartford,  Richland  Town- 
ship, Warren  County,  was  organized.  When  organized,  it 
included  within  its  territory  the  town  of  Hartford,  consider- 
able surrounding  territory,  and  the  land  in  controversy.  This 
land  was  taken  from  the  plaintiff  district,  leaving  the  plain- 
tiff district,  after  the  organization  of  the  Independent  Dis- 
trict of  Hartford,  with  but  1%  sections  of  land.    This  organ- 
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ization  of  the  Independent  School  District  of  Hartford  Was 
made  under  the  provisions  of  Section  2794  of  the  Code,  1897. 
In  the  meantime,  there  was  organized  the  Independent  School 
District  of  Swan,  in  Marion  County,  Iowa,  which  included 
within  its  boundaries  the  town  of  Swan  and  surrounding  ter- 
ritory, and  a  part  of  the  territory  formerly  within  the  Inde- 
pendent School  District  of  Hartford,  and,  also,  the  half  sec- 
tion now  in  controversy,  leaving  plaintiff  district  then,  after 
the  organization  of  the  independent  districts  of  Swan  and 
Hartford,  with  but,l%  sections  of  land.  The  Independent 
School  District  of  Swan  had  within  its  boundaries  land  in 
Marion  County,  and  also  the  half  section  of  land  in  contro- 
versy, and  other  land  situated  in  Warren  County;  but  said 
district  of  Swan  was,  for  school  purposes,  in  Marion  County, 
and  was  under  the  jurisdiction  of  the  county  superintendent 
of  schools  of  Marion  County  for  all  school  purposes.  This 
was  the  condition  of  these  several  districts  at  the  time  of  the 
attempted  organization  of  a  consolidated  independent  school 
district  of  Hartford.  On  the  6th  day  of  June,  1914,  a  peti- 
tion was  filed  with  the  secretary  of  the  Independent  School 
District  of  Hartford,  under  the  provisions  of  Section  2794-a 
of  the  Supplement  to  the  Code,  1913,  which,  so  far  as  mate- 
rial to  this  controversy,  is  as  follows: 

**  When  a  petition  describing  the  boundaries  of  contiguous 
territory  containing  not  less  than  sixteen  sections  within  one 
or  more  counties  is  signed  by  one  third  of  the  electors  resid- 
ing on  such  territory,  and  approved  by  the  county  superin- 
tendent, if  of  one  county,  and  the  superintendent  of  each  if  of 
more  than  one  county,  and  by  the  state  superintendent  of 
public  instruction  if  the  county  superintendents  do  not  agree, 
and  filed  with  the  board  of  the  school  corporation  in  which 
the  portion  of  the  proposed  district  having  the  largest  num* 
ber  of  voters  is  situated,  requesting  the  establishment  of  a 
consolidated  independent  district,  it  shall  be  the  duty  of  said 
board,  within  ten  days,  to  call  an  election  in  the  proposed 
consolidated  district,  for  which  they  shall  give  the  same  notices 
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as  are  required  in  Section  2746  of  the  Code,  and  2750  of  the 
Supplement  to  the  Code,  1907,  at  which  election  all  voters 
residing  in  the  proposed  consolidated  district  shall  be  entitled 
to  vote  by  ballot  for  or  against  such  separate  organization." 

This  petition  was  signed  by  more  than  one  third  of  the 
electors  residing  in  such  territory,  and  was  approved  by  the 
county  superintendent  of  schools  of  Warren  County.  Upon 
the  filing  and  approval  of  said  petition,  the  president  of  said 
board  called  a  special  meeting  of  the  board  for  June  8,  1914, 
on  which  date  the  board  met,  all  the  members  of  the  board 
being  present  except  one  Halderman.  At  this  meeting  an 
election  was  called  for  June  25,  1914.  On  this  date  the  elec- 
tion was  held,  and  the  requisite  number  of  votes  was  cast  in 
favor  of  the  consolidation  of  said  territory,  described  in  said 
petition,  into  a  consolidated  independent  district.  It  is  ad- 
mitted that  all  the  provisions  of  the  section  herein  set  out  were 
complied  with,  except  as  noted  hereafter. 

It  appears  that  the  territory  proposed  to  be  consolidated 
contained  the  requisite  number  of  sections;  that  there  was 
included  in  the  requisite  number  of  sections,  and  as  a  part  of 
said  new  district,  the  SE  %  of  Section  33  and  the  SW  14  of 
Section  34,  now  claimed  by  the  plaintiff.  All  the  territory 
included  in  this  new  Consolidated  Independent  District  of 
Hartford  was  in  Warren  County.  The  lands  in  dispute  in 
Sections  33  and  34  were  also  in  Warren  County.  This  dis- 
puted territory  was  a  part  of  the  school  district  of  Swan,  at 
the  time  the  petition  was  filed,  at  the  time  it  was  approved 
by  the  county  superintendent  of  Warren  County,  at  the  time 
the  board  met  on  June  8th,  and  up  to  the  22d  day  of  June, 
1914.  On  this  day,  the  boards  of  directors  of  the  Independent 
School  District  of  Switzer  and  the  Independent  School  Dis- 
trict of  Swan  met,  and,  by  concurrent  action,  the  half  section 
of  land  in  controversy  in  Sections  33  and  34  was  transferred 
and  conveyed  from  the  Swan  district  to  the  Switzer  district, 
thus  making  the  territory  of  the  Switzer  district  contain  2^4 
sections.    The  action  of  the  consolidated  independent  school 
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district  in  appropriating  this  half  section  in  33  and  34  left 
the  plaintiff  district  Switzer  with  the  same  quantity  of  land 
it  had  at  the  time  the  petition  w$is  filed  and  acted  upon. 
Or,  in  other  words,  the  concurrent  action  of  the  Swan  and 
Switzer  districts,  in  transferring  to  the  Switzer  district  the 
land  in  controversy,  gave  to  the  Switzer  district  half  a  section 
more  than  it  had  at  the  time  the  petition  in  controversy  was 
filed  and  acted  upon. 

It  is  claimed  that  the  action  of  the  Swan  and  Switzer 
districts,  in  transferring  this  half  section  to  the  plaintiff  dis- 
trict, gave  to  the  Switzer  district  2l^  sections ;  that  the  action 
of  the  Consolidated  Independent  District  of  Hartford,  in  tak- 
ing this  half  section,  reduced  the  Switzer  district,  in  violation 
of  the  statute.  The  portion  of  the  statute  relied  upon  is  found 
in  Section  2794-a,  Code  Supp.,  1913,  and  reads  as  follows : 

**No  school  corporation  from  which  territory  is  taken  to 
form  such  a  consolidated  independent  corporation  shall,  after 
the  change,  contain  less  than  four  government  sections." 

Upon  the  facts  above  disclosed,  the  district  court  dis- 
missed plaintiff's  petition.    From  this,  plaintiff  appeals. 

The  case  is  triable  de  novo  here.  The  facts,  however,  are 
not  in  dispute. 

The  plaintiff  complains  of  the  action  of  the  district  court, 
and  says,  first,  the  special  meeting  of  the  Independent  Dis- 
trict of  Hartford,,  held  on  June  8th,  was  illegally  organized  to 
1  Schools  AND  transact  business.  This  claim  is  predicated 
TRiCTs':  school  on  the  thought  that  not  all  the  members  of 
meetfngfno-*^^    the  board  were  present  at  this  special  meet- 

tice :  sufficiency.   .  ^  «   , ,  ,  i?  xi.      u        j 

ing.  One  of  the  members  of  the  board  was 
not  present,  to  wit,  one  Halderman,  and  it  is  claimed  that 
no  notice  was  served  upon  him  of  said  meeting.  The  plaintiff 
relies  upon  Section  2757,  Code  Supp.,  1913,  which  reads: 

**Such  special  meetings  may  be  held  as  may  be  determined 
by  the  board,  or  called  by  the  president,  or  by  the  secretary 
upon  the  written  request  of  a  majority  of  the  members  of  the 
board,  upon  notice  specifying  the  time  and  place,  delivered 
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to  each  member  in  person,  but  attendance  shall  be  a  waiver  of 
notice.*' 

In  Barclay  v.  School  Township,  157  Iowa  181,  this  court, 
construing  this  section,  said : 

"The  personid  delivery  of  some  form  of  a  notice  is  re- 
quired. ...  On  account  of  the  failure  to  give  proper  notice 
to  Anderson  (one  of  the  board  of  directors),  the  special  meet- 
ing of  the  board  was  not  lawfully  called,  and  its  action  .  .  . 
was  therefore  invalid." 

The  statute  expressly  requires  that  some  notice  be  deliv- 
ered to  each  member  in  person. 

J.  P.  Brown,  president  of  the  Hartford  school  board,  tes- 
tified that,  when  the  petition  for  the  consolidated  district  was 
filed,  he  called  the  members  of  the  board  together  on  June  8th. 
That  was  at  a  special  meeting.  **I  notified  them  by  phone. 
My  recollection  is  that  Mr.  Halderman  was  sick,  and  was  not 
able  to  answer  the  phone,  and  his  wife  answered  the  phone 
when  I  called  there." 

Halderman  testifies  that  he  was  sick  from  the  3Qth  of  May 
for  probably  two  weeks  thereafter,  and  not  able  to  leave  his 
home  at  all ;  that  he  was  sick  in  bed  most  of  the  time,  and  was 
not  able  to  go  to  the  meeting  at  Hartford  on  June'  8th. 

His  wife  testified  that  she  remembered  having  the  con- 
versation with  Mr.  Brown  over  the  phone  in  June.  Mr.  Brown 
told  her  that  there  was  going  to  be  a  school  meeting,  and 
"wanted  to  know  if  I  thought  my  husband  would  be  able  to 
attend,  and  I  told  him  he  would  not  be.  He  was  confined  at 
the  house  at  the  time,  and  not  attending  to  any  business." 
She  says  it  seems  to  her  that  the  board  was  to  meet  on  the 
day  on  which  Mr.  Brown  called  her  over  the  phone;  that  he 
called  her  in  the  morning,  and  that  the  board  was  to  meet 
that  night.  She  says,  however,  that  she  does  not  remember 
that  Mr.  Brown  told  her  the  time  when  the  meeting  would 
convene,  and  that  she  does  not  remember  where  ^Ir.  Brown 
said  the  meeting  would  be.    She  was  asked  this  question : 

*'Did  you  tell  Mr.  Halderman  that  Mr.  Brown  said  that 
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the  meeting  would  be  in  Hartford  in  the  schoolhouse  at  8 
o'clock?  A.  I  don't  know  whether  I  did  or  not,  because  I 
don't  remember,  but  I  told  Mr.  Halderman  whatever  Mr. 
Brown  told  me.  I  don't  remember  anything,  only  that  he 
said  there  was  going  to  be  a  school  meeting.  Mr.  Brown 
called  sometime  in  the  forenoon,  I  am  positive  of  that,  I  don't 
know  that  I  just  told  Mr.  Halderman  at  the  time.  I  don't 
think  I  stopped  to  tell  him  just  then.  I  knew  he  was  not 
able  to  go.  I  told  him  afterwards.  I  remember  of  telling 
him,  because  he  said  I  done  right,  because  he  was  not  able  to 
attend  the  school  business,  let  alone  his  own,  and  he  said  he 
was  going  to  drop  out  of  the  school  business  as  soon  as  the 
time  came  when  he  could." 

Halderman  lived  only  2^/2  miles  from  Hartford.  The 
statute  does  not  fix  the  length  of  notice,  nor  the  character  of 
notice,  nor  how  it  shall  be  delivered.  The  evidence  is  not 
very  full  touching  the  delivery  of  this  notice  to  Halderman. 
The  record  discloses  that,  if  it  had  been  delivered  at  any  time 
within  two  weeks  prior  to  the  8th,  he  could  not  have  been 
present.  We  think  there  was  sufficient  evidwice  of  the  receipt 
of  notice  over  the  telephone. 

This  coiirt,  in  Gallagher  v.  School  Township,  173  Iowa 
610,  construed  this  statute  touching  the  character  of  notice 
required,  and  said : 

'*A11  memb.ers,  except  F.  M.  Sexton,  attended,  and  he  had 
notice  by  telephone  in  ample  time  to  enable  him  to  attend,  and 
he  failed  to  be  there,  not  owing  to  the  kind  of  notice — i.  e., 
oral,  over  the  phone — but  for  that  he  was  working  on  the 
road  and  reached  home,  as  he  testified,  too  late  to  attend.  The 
sufficiency  of  this  notice  is  challenged,  it  being  contended  that 
Section  2757  of  the  Code  Supplement,  providing  that  the  pres- 
ident may  call  a  meeting  of  the  board  of  directors  *upon 
notice  specifying  the  time  and  place,  delivered  to  each  mem- 
ber,' exacts  written  notice.  The  mere  fact  that  it  must  be 
delivered  does  not  require  this  construction,  for  notice  by  word 
of  mouth  may  be  delivered  quite  as  effectually  as  one  in  writ- 
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ing.  What  this  exacts  is  that  it  actually  reach  the  several 
members,  so  that  each  shall  be  informed  of  the  time  and  place 
of  meeting.  .  .  .  For  this  purpose,  oral  notice  would  be  as 
effective  as  written,  and  there  is  nothing  in  the  context  indi- 
cating that  one  was  intended  rather  than  the  other. ' ' 

We  think  this  case  disposes  of  plaintiff's  contention  on 
this  point.  The  court  below,  in  disposing  of  this  question, 
said: 

**In  this  case,  under  the  record,  there  can  be  no  serious 
doubt  that  Halderman  had  actual  notice  or  information  or 
knowledge  of  the  time  and  place  of  the  special  meeting,  prior 
to  the  time  of  the  meeting,  the  only  question  being  as  to  the 
character  of  the  notice,  and  the  manner  of  its  delivery." 

And  the  court  held  that  the  character  of  the  notice  and 
the  manner  of  its  delivery  made  a  sufficient  compliance  with 
the  statute.  .  In  this  holding  of  the  court,  we  concur. 

The  next  question  relied  upon  by  appellant  involves  the 
construction  of  that  portion  of  Section  2794-a  of  the  Supple- 
ment to  the  Code  which  provides : 

**When  a  petition  describing  the  boun- 

2.  Schools  AND         j_   •         a         j.'  x       'j.  x    •    •  x 

SCHOOL  Dis-         danes  of  contiguous  territory  containmg  not 

TKXCTB '  forms.' 

tion  of  district:  less  than  sixteen  sections  within  one  or  more 

consolidated  ...  ,  ,  ,.11.,         , 

district:  peu-      couutics  IS  Signed  by  One  third  of  the  electors 

tion :  approval  °  " 

peiinteD^entT      residing  on  such  territory,  and  approved  by 

the  county  superintendent,  if  of  one  county, 
and  the  superintendent  of  each  if  of  more  than  one  county.  '"^ 

It  appears  from  the  statement  of  facts  that  all  of  the 
territory  included  in  this  Consolidated  Independent  District 
of  Hartford  is  in  the  county  of  Warren,  and  that  the  petition 
was  approved  by  the  county  superintendent  of  schools  of 
Warren  County.  This  would  seem  to  be  an  answer  to  plain- 
tiff's contention.  The  plaintiff,  however,  claims  that,  as  this 
land  in  Sections  33  and  34  was,  at  the  time  that  the  petition 
was  filed,  a  part  of  the  Independent  District  of  Swan,  and  the 
Independent  District  of  Swan  included  lands  not  only  in 
Warren,  but  also  in  Marion  County,  that  it  was  necessary, 
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before  these  lands  could  be  taken  and  incorporated  in  this  new 
district,  that  the  petition  should  be  approved  by  the  county 
superintendents  of  both  comities.  It  seems  that  the  territory 
included  in  the  Independent  District  of  Swan  was  situated  in 
both  Warren  and  Marion  Counties,  but  the  land  taken  from 
the  Independent  District  of  Swan  and  incorporated  in  the  new 
district  was  all  in  "Warren  County.  Therefore,  inasmuch  as 
all  the  territory  proposed  to  be  included  and  included  in  the 
consolidated  district  was  in  Warren  County,  it  would  follow 
that,  under  the  statute,  the  approval  need  only  be  made  by 
the  superintendent  of  schools  of  Warren  County.  The  statute 
provides  that,  if  the  territor>^  included  within  the  proposed 
district  is  in  one  county,  the  approval  of  the'  county  super- 
intendent of  the  county  in  which  the  territory  is  located  is 
all  that  is  required.  This  was  done,  and  this  was  sufficient, 
and  the  court  so  held  below,  and  we  approve  its  holding. 

It  is  next  contended  that,  before  the  final  consummation 
of  all  the  acts  necessary  to  complete  the  organization  of  the 
consolidated  district,  the  Independent  District  of  Swan  trans- 
ferred its  land  in  Sections  33  and  34  to  the 

3.  Schools  and 

SCHOOL  D18-         plaintiflF,  and  that  the  effect  of  the  consolida- 

TRicTS :  forma-     ^  ' 

iwcts^  p^mon    ^^^^  ^^  ^^  ^^^®  from  the  plaintiff  this  land  so 
tKnf approval:    transferred,  and  thereby  leave  it  with  less 
ti" n  by*other*^"    than  the  Statutory  territor>^    If  this  half  sec- 
tion in  33  and  34  were  a  part  of  the  plaintiff 
district  at  the  time  the  petition  was  filed,  and  at  the  time  the 
jurisdiction  over  the  territory  was  acquired,  then  there  might 
be  something  in  plaintiff  *s  contention,  and  we  might  be  re- 
quired to  hold  that  the  statute  did  not  authorize  the  taking  of 
this  territory  fron^  the  plaintiff  for  the  purpose  of  incor- 
porating it  into  the  new  district,  leaving  the  plaintiff  district 
with  but  1%  sections.    But  it  will  be  noticed  that  the  peti- 
tion had  been  filed  before  this  joint  meeting  of  the  Switzer 
and  Swan  boards.    The  petition  had  been  filed,  approved  by 
the  county  superintendent,  and  an  election  called  for  the  25th 
of  June.    Upon  this  point,  it  is  contended  that,  upon  the  final 
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organization  of  the  consolidated  district,  the  plaintiflP  district 
was  left  with  less  than  the  statutory  number  of  sections.  At 
the  time  the  petition  was  filed  and  approved  by  the  county 
superintendent,  at  the  time  the  board  met  in  special  session 
and  called  the  election,  and  up  to  the  22d  day  of  Jiuie,  the 
plaintiff  had  no  more  territory  within  its  district  than  it  had 
after  the  consummation  or  formation  of  the  Consolidated  Inae- 
pendent  District  of  Hartford.  The  territory  which  it  now 
says  was  wrongfully. taken  from  it,  it  did  not  have  any  right 
to  or  jurisdiction  over,  until  after  this  territory  had  been 
included  in  the  proposed  new  district,  and  after  the  petition 
had  been  filed  and  approved,  as  aforesaid.  When  the  petition 
was  filed  Ti^th  the  secretary  of  the  Independent  District  of 
Hartford,  it  was  the  duty  of  the  board  and  county  superin- 
tendent to  determine:  First,  whether  it  contains  the  sig- 
natures of  at  least  one  third  of  the  legal  voters  residing  in  the 
territory  of  the  proposed  district;  second,  whether  it  is  ap- 
proved by  the  county  superintendent ;  third,  whether  the  ter- 
ritory of  the  proposed  independent  district  comprises  not  less 
than  sixteen  government  sections  of  land ;  fourth,  whether  the 
remaining  territory  of  any  corporation  from  which  the  terri- 
tory is  taken  is  contiguous  or  continuous ;  fifth,  whether,  as  the 
result  of  the  change,  any  corporation  is  reduced  below  four 
government  sections.  If  the  first  four  of  these  questions  are 
answered  in  the  affirmative,  and  the  fifth  in  the  negative,  the 
board  must  proceed,  within  ten  days,  to  call  an  election  as 
prescribed  by  law.  These  questions  must  all  have  been  con- 
sidered and  determined  by  the  board  and  the  county  superin- 
tendent before  the  election  was  called.  At  that  time,  the  land 
in  question  was  not  a  part  of  the  plaintiff  district,  and  did 
not  become  a  part  of  the  plaintiff  district,  if  it  ever  did,  until 
within  three  days  before  the  election  was  held.  We  are  in- 
clined to  hold  that  the  action-  of  the  joint  boards  in  trans- 
ferring this  territory  to  the  plaintiff  district  did  not  oust  the 
proposed  consolidated  district  of  its  jurisdiction  to  proceed 
to  the  final  consummation  of  the  consolidated  district,  and 
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include  the  territory  in  question  within  its  boundaries.  As 
said  by  the  trial  court,  in  disposing  of  this  question : 

'^If  such  action  can  defeat  the  formation  of  a  consol- 
idated independent  district,  designing  adjoining  school  boards 
could  prevent  the  formation  of  any  consolidated  independ- 
ent district." 

At  the  time  the  petition  was  filed  and  acted  upon  by  the 
county  superintendent  and  the  board,  at  the  time  the  special 
meeting  was  called,  and  up  to  within  three  days  of  the  elec- 
tion, the  territory  in  question  was  a  part  of  the  Swan  inde- 
pendent district;  was  no  part  of  plaintiff  district.  It  was 
taken  from  the  Swan  district.  The  Swan  district  is  not  com- 
plaining. We  think  the  plaintiff  has  no  just  ground  of  com- 
plaint, and  the  record  discloses  that  it  is  now  left  with  all  the 
territory,  it  had  at  the  time  this  consolidated  independent  dis- 
trict was  proposed,  the  petiti9n  circulated,  filed  and  acted 
upon  by  the  county  superintendent  and  the  school  board.  We 
think  plaintiff  is  not  in  a  position  to  complain  on  this  point. 
As  throwing  some  light  upon  these  questions,  see  School  Dis- 
trict Tivp.  V.  hidependent  District,  149  Iowa  480 ;  Wallace  v. 
iThdependent  School  District,  150  Iowa  711;  Gallagher  v. 
School  District,  supra. 

Other  questions  are  urged,  but  we  do  not  deem  them 
sufficiently  supported  in  the  record  to  justify  a  discussion  of 
them  here. 

Upon  the  whole  record,  we  think  the  district  court  was 
right,  and  its  action  is — Affirmed, 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Fannie  Webb,  Appellant,  v.  J.  E.  McIntosh,  Administrator, 

et  al..  Appellees. 

SPECIFIC  PEBFOBMANCE:     Contracts  Enfoxceable— Invalid  Arti- 
1     cles  of  Adoption.     A  naked  contract  to  adopt  a  child  (one  em- 
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bodying  no  reference  whatever  to  the  property  rights  of  the  child ) 
will  not  be  specifically  enforced. 

ADOPTION:     Axticles — OonBent  by  Mayor  of  Incorporated  Town — 
2     Validity,    Articles  of  adoption  signed  by  the  mayor  of  an  incor- 
porated town,  for  the  purpose  of  consenting  to  the  adoption  of 
the  child  by  others,  are  invalid.     (Section  2308,  Code,  1873;   Sec- 
tion 3251,  Code,  1897.) 

Appeal  from  Van  Buren  District  Court. — D.  M.  Andebson, 

Judge. 


Tuesday,  Octobeb  24,  1916. 

On  February  8,  1913,  Politha  Palmer  died  intestate,  and 
on  the  28th  day  of  the  same  month,  J.  E.  Mcintosh  was  ap- 
pointed administrator  of  her  estate.  He  filed  his  report  as 
such,  Juh'  18,  1914,  showing  that,  after  the  payment  of  all 
debts  and  expenses  of  administration,  he  had  $848.63  on  hand 
for  distribution.  He  recited  further  that  the  intestate  left  as 
her  only  heirs  her  children,  Sadie  Wiltshire  and  Frank  Truitt, 
and  * 'further  shows  that  said  decedent,  in  the  year  1892, 
according  to  the  records  of  Van  Buren  County,  Iowa,  sought 
to  adopt  as  her  own  child  one  Fannie  Robins,  who  was  then 
about  five  years  of  age ;  and  at  that  time,  a  paper  purporting 
to  be  a  deed  of  adoption  was  recorded  in  the  recorder's  oflSce 
of  said  Van  Buren  County,  Iowa,  but  this  administrator  is 
advised  that  said  purported  deed  of  adoption  was  faulty,  and 
not  acknowledged  and  recorded  as  required  by  law,  and  there- 
fore null  and  void;  and,  before  making  distribution  of  the 
funds  of  the  estate,  this  administrator  desires  to  be  directed 
by  the  court  in  the  premises.  He  shows  a  copy  of  said  pur- 
ported deed  of  adoption,  which  is  attached  hereto,  made  a 
part  of  this  report,  and  marked  Exhibit  *  A'." 

He  then  asked  for  an  order  of  distribution,  and  that,  upon 
compliance  therewith,  he  be  discharged  and  his  bondsmen 
released.    The  paper  referred  to  reads : 
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**W.  T.  Moon,  Mayor  of  Milton,  to  T.  P.  and  Politha  Palmer. 

**Deed  of  Adoption. 

''Milton,  Iowa,  May  16,  1892. 

*'This  indenture  of  adoption  executed  by  and  between 
William  T.  Moon,  mayor  of  the  town  of  Milton,  and  T.  F. 
Palmer  and  Politha  Palmer,  both  residents  of  the  town  of  Mil- 
ton, Van  Buren  County,  Iowa ;  witnesseth :  That  the  said  Wil- 
liam T.  Moon,  mayor  of  the  town  of  Milton,  by  authority  con- 
ferred in  him  by  laws  of  the  state  of  Iowa  as  such  mayor, 
hereby  give  to  the  said  T.  F.  Palmer  and  Politha  Palmer,  for 
the  purpose  of  adoption  as  their  own  child,  a  female  child  of 
about  the  age  of  five  years,  said  child  *s  parents,  whose  names 
were  Daniel  and  Annie  Robins,  both  being  dead.  Now,  I,  Wil- 
liam T.  Moon,  mayor  of  the  town  of  Milton,  Van  Buren 
County,  Iowa,  hereby  consent  to  said  adoption,  as  said  child 
is  now  a  resident  of  the  town  of  Milton,  Van  Buren  County, 
Iowa,  her  parents  both  being  dead,  and  said  consent  is  given 
as  required  by  law.  The  name  by  which  said  child  shall  here- 
after be  called  and  known  is  Fannie  Palmer.  And  the  said 
T.  F.  and  Politha  Palmer  hereby  accept  and  adopt  said  child 
as  their  own  child,  as  provided  by  the  laws  of  the  state  of 
Iowa.  In  witness  whereof,  the  said  parties  have  hereunto 
signed  their  names. 

W.  T.  Moon,  Mayor  of  Milton. 
T.  P.  Palmer  (X,  his  mark). 
Politha  Palmer  (X,  her  mark). 
Attest  to  signatures:     A.  L.  Marsan. 

*  *  State  of  Iowa,  Van  Buren  County,  ss. 

**0n  this  16th  day  of  May,  A.  D.  1892,  personally  ap- 
peared before  the  undersigned,  a  notary  public  in  and  for 
Van  Buren  County,  W.  T.  Moon,  mayor  of  Milton,  and  T.  P. 
and  Politha  Palmer,  who  acknowledged  the  execution  of  the 
same  to  be  their  voluntary  act  and  deed. 

"H.  Clay  Hargrove,  Notary  Public. 

*' Piled  for  record  May  17th,  1892,  at  8  o'clock  A.  M. 

''Peter  E.  Walker,  Recorder.'' 


it 
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To  this,  Sadie  Wiltshire  and  Frank  Truitt  filed  objec- 
tions to  sharing  the  estate  with  Fannie  (Palmer)  Webb,  be- 
cause not  a  daughter  of  decedent  and  not  legally  adopted  by 
her,  for  that  (1)  the  mayor  of  Milton,  an  incorporated  town, 
was  not  authorized  by  law  to  sign  adoption  papers;  (2)  the 
adoption  paper  fails  to  give  name  of  child  and  is'  indefinite ; 
(3)  omits  to  state  child  is  given  to  adopting  persons  as  their 
own,  and  is  not  properly  acknowledged. 

Fannie  (Palmer)  Webb  answered  these  objections  by 
asserting  that  she  was  legally  adopted  and  entitled  to  share 
in  the  inheritance,  and  alleged  that  ^*  if,  for  any  reason,  the 
said  deed  of  adoption  is  held  invalid  as  a  statutory  adoption, 
then  your  petitioner  says  that  it  is  and  constitutes  a  valid  con- 
tract entered  into  and  performed  and  attempted  to  be  carried 
out  by  all  parties,  by  which  this  petitioner  is  now  entitled  to  the 
undivided  one  third  of  the  estates  of  Politha  Palmer,  deceased, 
and  she  now  claims  said  property  und^r  and  by  virtue  of  such 
contract,  if  it  be  held  that  said  deed  of  adoption  is  not  a 
statutory  adoption.  And  in  support  of  such  claim  she  alleges 
that  all  parties  thereto  acted  in  good  faith  upon  the  validity 
of  such  adoption ;  that  the  petitioner,  when  a  small  child,  was 
taken  into  the  home  of  her  supposed  foster  parents,  Politha 
Palmer  and  husband,  was  treated  by  them  as  their  own  child, 
and  gave  to  them  the  love  and  affection,  companionship  and 
service  of  a  child,  up  to  attaining  her  majority  and  marriage, 
and  that  neither  she  or  her  supposed  foster  parents  ever  knew 
or  believed  that  there  was  any  defect  in  the  adoption.  *' 

The  cause  came  on  for  hearing  October  28,  1915,  when  it 
was  made  to  appear  that,  on  the  death  of  her  parents,  and 
when  about  5  years  of  age,  she  became  a  member  of  decedent's 
family  and  so  continued  until  reaching  her  majority,  and  that 
the  attitude  of  decedent  and  claimant  was  that  of  mother  and 
daughter,  and  that  decedent  said  at  one  time  that  she  had 
adopted  the  child.  The  record  of  the  paper  set  out  was  offered 
in  evidence,  and  objection  to  such  record  interposed.  At  the 
conclusion  of  the  evidence,  claimant  moved  that  the  cause  be 
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transferred  to  the  equity  side  of  the  calendar,  but  there  was 
no  ruling,  and,  on  final  submission,  the  court  sustained  the 
objections  to  the  record  of  the  paper,  and  adjudged  that  Fan- 
nie Webb  was  not  entitled  to  participate  in  the  distribution  of 
the  estate.    She  appeals. — Affirmed. 

Walker  &  McBeih,  for  appellant. 

J.  C.  Calhoun  and  J.  E.  Mcintosh,  for  appellees. 

Ladd,  J. — Conceding,  without  deciding,  that  the  execu- 
tion of  the  alleged  article  of  adoption  was  proven  and  the 
cause  pending  in  equity,  was  it  such  a  contract  as  may  be 
1  Specific  PER-      specifically  enforced?    It  was  pointed  out  in 
J^rc't^enfoice?"  Chehak  V.  Battles,  133  Iowa  107,  that  the 
trolls  Mil)?'"  right  of  inheritance,  as  such,  may  be  con- 
^^  f  erred  upon  a  stranger  in  blood,  only  by  pur- 

suing the  method  prescribed  by  statute.  Even  though  so  de- 
fective in  form  or  execution  as  not  to  comply  with  the  require- 
ments of  the  adoption  statutes,  the  instrument  may  constitute 
a  contract  relating  to  property  rights,  which,  because  of  com- 
plete performance  on  one  side,  will  be  specifically  enforced  by 
the  courts.  Such  a  case  was  Chehak  v.  BattUs,  where  a  eon* 
tract  that  the  child  should  have  all  the  **  rights  of  inheritance 
by  l^w"  was  enforced.  And  in  Andersc/n-  v.  Blakesly,  155  Iowa 
430,  though  signed  by  the  mayor  of  an  incorporated  town,  and 
therefore  held  not  to  be  in  compliance  with  the  adoption  stat- 
utes, the  promise  of  the  adopting  parents  that  the  ''child  shall 
be  the  lawful  heir  of  the  aforesaid  J.  T.  McColm  and  Lottie 
M.  McColm"  was  enforced  against  the  estate  of  the  latter.  In 
other  words,  the  courts  will  not  enforce  specific  performance 
of  defective  agreements  to  adopt,  but  will  see  to  it  that  any 
agreement  with  respect  to  property  rights  fully  performed  on 
one  side  be  enforced  as  to  the  other.  The  trouble  with  appel- 
lant's  case  is  that  the  article  purporting  to  have  been  signed 
by  the  decedent  contains  no  reference  to  property  rights.  All 
that  she  and  her  husband  undertook  was  *Ho  accept  and  adopt 
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said  child  as  their  own  child,  as  provided  by  the  laws  of 
Iowa." 

This  did  not  become  eflPective  as  an  adoption,  because  of 
the  articles'  being  signed  by  the  mayor  of  an  incorporated 
town,  instead  of  the  clerk  of  courts,  as  then  exacted  by  Sec- 
tion 3251  of  the  Code ;  and,  as  the  instrument 

2.  Adoption  :ar-  _.     a  ^  -i^  ai_i_'-ij 

tides :  consent     purports  to  Confer  no  rights  upon  the  child 

by  mayor  of  in- 
corporated save  as  a  consequence  of  her  adoption,  she 

town :  validity.  ^  ^         ' 

is  not  entitled  to  specific  performance.  In 
other  words,  the  courts  will  not  enforce  specific  performance 
of  an  agreement  to  adopt.  That  can  only  be  effected  by  com- 
pliance with  the  statutes  of  the  state.  All  said  in  the  article 
was  concerning  adoption,  and  cannot  be  construed  to  relate 
to  property  rights,  save  as  the  right  of  inheritance  might 
result  from  such  compliance  with  the  adoption  statutes  as 
might  establish  a  status  such  as  would  entitle  the  child  to 
inherit  as  an  adopted  child.  See  Homer  v.  Maxwell,  171  Iowa 
660 ;  RUey  v.  McKinney,  167  Iowa  508.  The  article  cannot  be 
construed  to  promise  any  property  or  share  thereof  save 
through  such  adoption,  and  the  court  rightly  denied  claim- 
ant the  right  to  share  in  the  distribution  of  the  estate. — 
Jiffirmed. 

Evans,  C.  J.,  Qaynob  and  Salinobb,  JJ.,  concur. 


F.  0.  Akin,  Appellee,  v.  Madison  County,  Appellant. 

BBIDOES:    Oonnty  Bridges — Narrow  Approach — Contributory  Kegli- 

1  genee.  Evidence  reviewed  and  held  insufficient  to  charge  plaintiff 
with  contributory  negligence,  per  ae,  in  the  manner  in  which  he 
drovej  during  the  night  time,  upon  a  bridge  approach,  narrowed 
somewhat  by  rains. 

HSGUOENOE:     Contributory  Negligence — ^Intoxicating  Liquors  as 

2  Accompanying  Oircumstance.  The  fact  that  plaintiff  had  in  his 
poBsession  at  the  time  of  an  accident  an  unopened  case  of  beer, 

Vol.  1781a.— 11 
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while  a  circumstance  proper  for  the  jury's  oonBideratiob,  is  not 
such  circumstance  that  the  court  can  attach  thereto  any  partic- 
ular effect  as  a  matter  of  law. 

TBIAIi:    Instractlons — Foim,  Beqiiiflites  and  Suffidency— -Ooxrect  l>ut 

3  Kot  Explicit — ^Waiver.  If  instruction  is  correct  as  far  as  it  goes, 
though  not  as  explicit  as  desired,  request  must  be  made  for  the 
more  explicit  instruction,  or  the  right  thereto,  if  it  exists,  will 
he  waived.  So  held  as  to  an  instruction  submitting  the  question 
of  contributory  negligence. 

DAMAGES:     Measure  of  Damages— Value  of  Use  of  Automobile— 

4  Cost  of  Opexation.  The  question  of  the  value  of  the  use  of  an 
automobile  is  properly  submitted  under  unquestioned  testimony  as 
to  such  value,  even  though  there  is  no  testimony  as  to  the  cost  of 
operation  during  the  delayed  period,  especially  when  there  is  fair 
warrant  in  the  record  for  the  view  that  such  item  of  damage  was 
rejected  by  the  jury. 

Appeal  from  Warren  District  Court. — ^W.  H.  Fahey,  Judge. 

Thursday,  October  26,  1916. 

Action  at  law  for  damages  for  injury  to  plaintiff's  auto- 
mobile. The  injury  resulted  from  an  accident  upon  a  county 
bridge,  alleged  by  the  plaintiff  to  have  been  defective  in  its 
construction  and  maintenance.  There  was  a  verdict  for  the 
plaintiff,  and  the  defendant  has  appealed. — Affirmed* 

Phil  R.  Wilkinson  and  Berry  &  Watson,  f6r  appellant. 
Meyerhoff  dk  Oibson  and  TT.  S.  Cooper,  for  appellee. 

Evans,  C.  J. — The  accident  occurred  on  the  night  of 
July  3d,  1913,  upon  a  county  bridge  on  the  main  traveled 
road  from  Winterset  to  Des  Moines.    The  plaintiff  was  trav- 
eling north.     As  he  approached  the  bridge 
'•  u'''b??d|M?nrr"-  from  the  south,  he  came  down  a  hill  for  a 
contrifKitory  "     distance  of  about  1,000  feet.     150  feet  from 

negligence.  ,       ,     .  ,  -,  -•  -•  i 

the  bridge,  the  road  veered  to  the  west  to 
avoid  a  dump  of  trees,  and  then  veered  back  again  to  the 
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east  as  it  approached  the  bridge.  It  is  claimed  for  the  defend- 
ant that,  in  milking  this  turn,  the  plaintiff  went  too  far  to  the 
left,  so  that  his  left  wheel  was  entirely  outside  of  the  traveled 
track,  and  that  he  followed  such  a  course  until  he  entered 
upon  the  bridge,  striking  its  railing  on  the  left  side  and  de- 
stroying the  same.  For  the  plaintiff,  it  is  urged  that  the 
approach  to  the  bridge  was  a  high  embankment,  less  than  7 
feet  wide  upon  the  traveled  portion;  that,  at  the  southwest 
comer  of  the  bridge,  the  dirt  had  washed  away  and  created 
an  opening  which  extended  several  feet  to  the  east ;  that  the 
plaintiff's  left  wheel,  being  only  a  few  inches  outside  of  the 
traveled  track,  struck  such  opening,  and  the  car  was  thrown 
to  the  left,  against  the  railing,  without  any  fault  on  the  part 
of  the  plaintiff.  The  car  was  badly  damaged.  The  plaintiff 
caused  the  same  to  be  repaired,  at  an  actual  expense  of  $355. 
He  lost  the  use  of  his  car  for  a  period  of  seven  weeks,  for  which 
he  claimed  additional  damages  of  $100.  The  verdict  was  for 
$300.    Three  errors  are  presented  for  our  consideration. 

I.     The  defendant  contends  that  the  plaintiff  was  guilty 
of  contributory  negligence  as  a  matter  of  law,  and  that  the 
verdict  should  have  been  set  aside  on  that  ground.    The  cir- 
cumstances of  the  accident  are  set  forth  quite 
*'  SntributOTv       fully  in  the  testimony  on  behalf  of  the  plain- 
tozicatiner  iiq-     tiff.    Accepting  this  testimony  as  true,  it  does 

uors  &8  accom* 

panyingrctr-       not  show  the  plaintiff  guilty  of  contributory 

cumBtancou 

negligence  as  a  matter  of  law.  It  is  made  to 
appear  incidentally  that  there  were  24  bottles  of  beer  in  the 
car  at  the  time  of  the  accident.  This  circumstance  has  its 
snggestiveness.  But  it  is  also  made  to  appear  that  these  bot- 
tles of  beer  constituted  a  case  which  had  not  been  opened. 
The  beer,  therefore,  was  unconsumed.  True,  it  was  in  the  car, 
but  it  was  not  in  the  driver.  To  some  minds,  the  gyrations  of 
the  car  would  seem  suggestive  of  the  presence  of  the  intoxi- 
cating liqnor.  But  it  would  not  do  to  hold  that  the  presence 
of  the  unconsumed  beer  in  a  car  would  have  the  same  effect 
upon  the  car  that  it  would  have  had  upon  the  driver  if 
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consumed  by  him.  The  circumstance,  such  as  it  was,  of  the 
presence  of  the  beer,  was  doubtless  proper  for  the  considera- 
tion of  the  jury,  as  throwing  light  upon  the  circumstances 
of  the  accident.  ^  The  defendant  had  the  full  benefit  of  it  in 
that  respect.  We  think  that  the  question  of  contributory 
negligence  was  clearly  for  the  jury. 

II.  By  Instruction  11,  the  trial  court  submitted  the 
question  of  contributory  negligence.  The  instruction  is  quite 
full  and  formal,  and  is  in  accord  with  the  usual  provisions 
3.  Trial- instruc-   ^^  ^^^^  ^^  instruction.     The  defendant  con- 

requiau^nd  tcuds  that  it  should  havc  been  more  specific, 
?eSbutnotei-*  in  that  it  should  have  told  the  jury  that  the 
p  c   .  w  ver.     ^^gj.gg  Qf  g^y^  ^Q  ^jg  exercised  by  the  plaintiff 

in  driving  his  automobile  should  have  been  commensurate 
with  the  dangerous  character  of  the  vehicle  which  he  was 
operating.  The  instruction  given  was  broad  enough  in  its 
scope  to  permit  the  jury  to  take  into  consideration  the  dan- 
gerous character  of  the  automobile,  but  it  contained  no  speci- 
fication to  this  effect.  The  defendant  requested  no  such  speci- 
fication at  the  time  the  instruction  was  given,  nor  did  it 
present  any  objection  to  the  instruction  before  it  was  given. 
It  is  not  now  claimed  that  the  instruction  was  not  proper  as 
far  as  it  went,  even  though  it  be  claimed  therefor  that  the 
specification  now  contended  for  could  properly  have  been 
made.  We  do  not  think,  in  the  light  of  this  record,  that 
there  was  a^y  reversible  error  in  its  omission. 

III.  It  is  urged  that  the  court  erred  in  submitting  to 
the  jury  the  question  of  the  value  of  the  use  of  the  cai'  during 
the  seven- weeks'  period  consumed  in  its  repair.  No  objection 
4  damaobs-  ^^^  ^^  ^®  made  to  the  testimony  introduced 

dLmiges?vaiue  ^Y  ^^^  plaintiff  on  that  question.  Such  testi- 
moMie^i^ost^'of  "louy  was  that  the  rental  value  of  the  use  of 

operation.  ^^^^  ^^^  j^^  ^^^j^  ^^^^  ^^  ^^^      rpj^^  ^y^. 

ment  now  made  for  the  defendant  is  that  no  account  was  taken 
of  the  reasonable  cost  of  operation  which  would  have  been 
incurred  during  such  time  by  the  operation  of  such   car. 
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It  is  not  contended  that  an  injured  party  in  such  case  is  not 
entitled  to  the  value  of  the  use  of  a  car  for  the  time  of  his 
deprivation,  as  one  of  the  elements  of  damage.     Operating 
expenses  are  an  incident  of  the  use  of  all  vehicles.    Never- 
theless, the  use  of  a  vehicle  may  have  its  value,  quite  distinct 
from  the  question  of  operating  expenses.    There  is  no  migges- 
tion  in  this  record  that  the  expense  of  operating  a  rented  auto- 
mobile would  have  been  greater  or  less  than  the  expense  of 
operating  the  damaged  one  if  there  had  been  no  injury.    We 
think  the  contention  of  the  appellant  at  this  point  is  without 
merit  as  a  legal  proposition.     Furthermore,  the  undisputed 
testimony  in  this  case  shows  an  itemized  bill  for  repairs  for 
$355,  with  plaintiff's  check  in  payment  of  same,  and  a  fur- 
ther damage  of  more  than  $100  for  the  loss  of  the  use  of  the 
car.    This  testimony  was  not  oijly  undisputed,  but  it  was  un- 
impeached  by  cross-examination  or  otherwise.    The  verdict  of 
the  jury  was  for  $300  only.    Perhaps  we  ought  not  to  assume 
that  the  jury  rejected  the  item  of  rental  value  entirely,  but 
such  assumption  would  render  the  verdict  more  consistent 
than  otherwise.    On  the  whole  record,  the  defendant  did  not 
-Buflfer  on  the  question  of  the  measure  of  damages.     We  are 
satisfied  that  there  is  nothing  in  the  record  which   would 
justify  a  reversal  of  the  judgment  below.    It  is,  therefore, — 
Affirmed. 

Dbemer,  Weaver  and  Preston,  JJ.,  concur. 


Stella  N.  Berry,  Appellee,  v.  E.  L.  Hardin  et  al..  Appellants. 

PIjSADINO:     Denial   of   Signatures — ^Burden   of   Proof— BiUs   and 
1     Notes.    If  defendant  does  not  see  fit  to  deny  under  oath  the  gen- 
uineness of  his  purported  signature  to  the  instrument  on  which 
action  is  brought,  he  must  assume  the  burden  of  proof  to  show  its 
falsity. 
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APPEAL  Ain>  EBBOB:    Estoppel — ^Basing  Error  on  Bequested  In- 

2  structlon.  Error  may  not  be  based  on  the  giving  of  an  instruction 
substantially  like  one  requested  by  complainant,  and  especially  when 
not  excepted  to  prior  to  the  reading  of  the  same  to  the  jury. 

NEW  TBIAL:    Excessive  Verdict — ^Beduction  by  Agreement — ^Effect. 

3  The  fact  that  a  verdict  was,  by  agreement  of  the  parties,  reduced 
something  less  than  $20,  is  no  evidence  that  the  verdict  was  the 
result  of  passion  and  prejudice. 

Appeal  from  Gidhrie  District  Court, — Lorin  N.  Hays,  Judge. 

Thursday,  October  26,  1916. 

Action  upon  a  promissory  note,  purporting  to  have 
been  made  by  defendants,  Hardin  and  Purdy.  Defendant 
Hardin  made  no  defense,  but  his  codefendant,  Purdy,  denied 
his  signature,  or  that  he  authorized  anyone  to  sign  the  same 
for  him.  '  This  denial  was  not  under  oath.  On  the  issues  thus 
joined,  the  cause  was  tried  to  a  jury,  resulting  in  a  verdict 
and  judgment  for  plaintiff  for  the  amount  of  the  note,  and 
defendant  Purdy  alone  appeals. — Affirmed, 

E,  W.  Adams,  ^-eeks  cfe  Vincenty  for  appellant.  • 

Fagan  &  Berry,  for  appellee. 

Deemer,  J. — I.  A  motion  to  dismiss  the  appeal  has  been 
submitted  with  the  case ;  but,  in  view  of  the  disposition  made 
of  the  appeal,  it  is  not  necessary  to  consider  it. 

As  defendant's  denial  of  the  signature  to  the  note  was 
under  oath,  the  burden  was  upon  him  to  prove  that  he  did 
not  sign  or  authorize  anyone  to  sign  the  same  for  him.    No 

one  saw  the  defendant  sign  the  note,  but  it 
niai  of^^gna-  was  Sent  to  him  by  mail  by  his  codefendant, 
of  Droof:  bills      Hardin,  for  signature,  and  Hardin  received 

and  notes. 

it  back  by  mail,  with  what  purports  to  be 
IMirdy's  signature  attached  thereto.     It  is  claimed  that  the 
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verdict  is  without  support  in  tJie  testimony.  It  is  true  that 
defendant  denied  positively  that  he  signed  the  note  or  author- 
ized anyone  to  do  so  for  him,  and  he  also  introduced  various 
expert  witnesses,  who  testified  that,  in  their  opinion,  the 
sig^nature  in  question  was  not  that  of  the  defendant.  In  addi- 
tion to  the  prima-facie  case  made  for  plaintiff  by  the  testi- 
mony of  Hai'din,  certain  admittedly  genuine  signatures  of 
defendant  were  offered,  and  received  in  evidence,  for  the  pur- 
pose  of  comparison,  and  these,  in  the  opinion  of  the  jury,  may 
well  have  strengthened  plaintiff's  prima-facie  case.  In  addition 
to  this,  certain  experts,  who  examined  all  the  signatures, 
testified  that  the  one  in  question  was  made  by  the  same  person 
as  those  given  them  for  comparison,  which  were  admittedly 
genuine.  This  was  enough  to  take  the  case  to  a  jury,  upon 
the  issue  joined. 

II.  Certain  exhibits  which  bore  a  disputed  signature 
were  introduced  in  testimony,  over  defendant's  objections. 
They  were  not  received  by  the  court  as  standards  for  com- ' 

parison,  and  this  was  distinctly  stated  to  the 

2    .Ajppeax<  and  KR— 

ROR :  estoppel :     jury.    The  instruction  given  by  the  court  on 

\>S£ing  error  on 

requested  In-       this  Subject,  was  as  follows: 

structioiL  * 

*' While  Exhibits  B  and  E  have  been 
withdrawn  from  your  consideration  as  affording  a  standard 
for  comparison  in  determining  whether  or  not  the  signature 
to  Exhibit  A  of  the  defendant  S.  H.  Purdy  is  his  genuine 
signature  or  not,  yet  said  exhibits  are  admitted,  and  should 
be  considered  by  you  as  bearing  upon  the  credibility  of  wit- 
nesses who  testified  in  relation  to  said  exhibits,  and  as  to 
whether  or  not  they  were  genuine  in  their  judgments,  and 
you  should  consider  them  for  this  purpose  and  for  no  other." 
This  instruction  was  almost  identical  with  an  instruction 
asked  by  defendant,  and  he  is  in  no  position  to  complain  of 
it.  Again,  the  instruction  was  not  properly  excepted  to,  as 
required  by  recent  statutes.  See  Sec.  3705-a,  Code  Supp., 
1913.     Moreover,  the  court  expressly  instructed  that  these 
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signatures,  which  were  in  dispute,  could  not  be  used  as  stand- 
ards for  comparison ;  so  that  there  was  no  error  in  admitting 
the  testimony. 

III.  By  agreement  of  the  parties,  the  verdict  was  re- 
duced from  $460.30  to  $442.  This  is  said  to  be  evidence  that 
the  verdict  was  the  result  of  passion  and  prejudice,  and 

should  not  be  allowed  to  stand.    As  the  re- 

8.  New  trial:  ex-     j      ..  i^  x     u  xt_  /• 

cessive verdict:   duction  was  by  agreement  of  the  parties,  no 

reduction  by 

agreement :  ef-     such   deduction   as   counscl   would   have  us 

feet. 

draw,  is  legitimate. 
No  prejudicial  error  appears,  and  the  judgment  must  be, 
and  it  is, — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


R.  W.  Miller,  Appellee,  v.  C.  Durant  Jones,  Appellant. 

BiABTEB  AND  SEBVANT:    Wrongful  Discharge — ^Failure  to  Socore 

1  Employment — Cross-Ezamlnatlon.  One  testifying  to  a  wrongful 
discharge,  and  his  inability  to  secure  steady  future  employment, 
should,  on  cross-examination,  manifestly  be  permitted  to  give 
answer  to  the  question  whether  he  had  not  secured  employment 
immediately  after  the  discharge. 

MASTER   AND   SERVANT:     Wiongfol   Discharge— Misconduct   as 

2  Defense— Evidence.  A  master  may  show  conduct  on  the  part  of 
his  ser^^ant  detrimental  to  his  (the  master's)  interest,  in  defense 
to  an  action  for  wrongful  discharge,  and  it  follows  that  it  is 
error  to  strike  such  e\adence  from  the  record. 

EVIDENCE:     Hearsay — ^Master  and  Servant — ^Wrongful  Discharge. 

3  In  an  action  for  damages  for  wrongful  discharge,  testimony  by 
plaintiff  as  to  what  an  entire  stranger  to  the  transaction  told 
him  as  to  the  probability  of  plaintiff's  early  discharge,  and  the 
reason  therefor,  is  pure  hearsay. 

MASTER  AND  SERVANT:     Wrongful  Discharge-Justifiable  Dis- 

4  charge.     A  discharge  of  a  servant  by  the  master  is  justified  by 
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conduct  on  the  part  of  the  servant  which  has  a  tendency  to  injure 
the  master's  interests,  or  which  might  reasonably  lead  to  such 
injury. 

TRIAL:     Instructioxui — ^Applicability  to  Issaes — ^Wrongfal  Discharge 
5     of  Servant.     Instructions  not  applicable  to  any  issues  raised  by 
the  pleading  are  manifestly  erroneous.     So  held  in  an  action  by 
a  servant  for  wrongful  discharge. 


Appeal  from  Perry  Superior  Court. — W.  W.  Gardell,  Judge. 

* 

Thursday,  October  26,  1916.  ' 

Action  to  recover  damages  for  defendant's  wrongful  dis- 
charge of  plaintiff  from  his  (defendant's)  employ.  The  de- 
fendant admitted  the  discharge,  but  pleaded  that  such  dis- 
charge was  for  due  cause.  Upon  the  issues  joined,  the  case 
was  tried  to  a  jury,  resulting  in  a  verdict  and  judgment  for 
plaintiff,  and  defendant  appeals. — Reversed. 

S.  TrevariJien  and  H.  0.  Giddings,  for  appellant. 

Dvgan  &  Duga7i,  for  appellee. 

Dbemkr,  J. — I.  Plaintiff  was  employed  by  defendant, 
as  assistant  manager  of  what  was  known  as  the  Jones  Cement 
Works,  for  the  term  of  one  year,  from  and  after  April  1, 
1913,  at  the  rate  of  $100  per  month,  for  the  first  nine  months, 
and  $33,331^,  for  the  remainder  of  the  year,  payable  at  the 
end  of  each  month. 

Plaintiff  entered  upon  his  employment,  and,  on  July  18, 
1913,  defendant  discharged  him.  Plaintiff  claims  that  the 
discharge  was  without  cause,  and  he  seeks,  in  this  action,  to 
recover  the  agreed  compensation  for  the  full  term,  less  what 
he  was  able  to  earn  during  the  perioil  for  which  he  was 
employed. 

Defendant  had  purchase<l  the  cement  plant  at  a  receiver's 
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sale,  growing  out  of  an  action  in  which  plaintiff  herein  was 
plaintiff,  and  one  Van  Patten  was  defendant.  It  seems  that 
the  two  men,  at  one  time,  owned  the  plant  which  finally  came 
into  defendant's  possession.  During  plaintiff's  employment, 
he  allowed  Van  Patten  to  take  away  some  posts,  which  defend- 
ant claimed  he  had  not  purchased.  Plaintiff  was  also  absent 
(so  it  is  claimed)  from  the  plant  several  days  at  a  time, 
without  defendant's  consent.  On  June  19,  1913,  plaintiff 
wrote  defendant  the  following  letter: 

**  Perry,  Iowa,  June  19,  1913. 
**Mr.  C.  Durant  Jones,  Perry,  Iowa.  Dear  Sir:  I  hereby 
order  that  you  are  not  to  pay  any  more  money  to  H.  M. 
Shively,  receiver,  or  to  the  superior  court  for  the  purchase 
of  the  cement  plant  of  Miller  &  Van  Patten,  unless  you  are 
willing  to  lose  all  you  pay  for  said  property,  as  we  will  be 
there  to  object  to  said  sale,  as  said  sale  was  made  through 
fraud.     (Signed)  R.  W.  Miller,  member  of  said  firm." 

Plaintiff,  without  the  knowledge  or  consent  of  the  defend- 
ant, also  stopped  some  other  employees  from  hauling  sand 
to  the  plant.  These  things,  testified  to  by  defendant,  and 
corroborated,  to  some  extent,  by  others,  were  the  reasons  for 
plaintiff's  discharge. 

Plaintiff  denied  being  absent  from  the  plant,  save  with 
defendant's  knowledge  and  consent;  said  he  knew  nothing  of 
Van  Patten's  taking  the  cedar  posts,  although  he  affirmed 
that  these  posts  had  been  sold  to  one  Fife,  before  defendant 
Jones  bought  the  plant ;  and,  while  admitting  that  he  wrote 
the  letter  to  Jones,  before  quoted,  said  that  he  did  it  to  pro- 
tect his  (Jones')  interests,  because  Van  Patten  told  him  he 
was  going  to  try  to  have  the  sale  to  him  (Jones)  set  aside  for 
fraud,  and  to  save  him  (Jones)  from  paying  the  balance  of 
the  purchase  price.  He  also  testified  that  the  reason  Jones 
^Hve.  him  for  discharging  him,  was  that  he  (plaintiff)   r^ave 
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testimony  dama^ng  to  him  (Jones)  in  a  suit  }\y  Van  Patten 
to  set  aside  the  sale  of  the  plant.  Defendant  also  denied 
having  directed  men  hauling  sand  .to  quit,  because  no  more 
cement  blocks  were  to  be  made.  Upon  the  issues  joined,  the 
case  was  submitted  on  this  testimony,  plus  some  evidence 
tending  to  corroborate  'defendant,  with  the  result  heretofore 
stated. 

II.    After  plaintiff  had  testified  that  he  had  only  been 

able  to  get  short  jobs  of  work,  during  the  year  for  which  he 

was  employed,  he  was  asked,  on  cross-examination,  if  he  did 

AND        ^^^^  immediately  thereafter,  find  employment, 

T^^uidis-      ^^*  ^^  ^^*  permitted  to  answer.    We  think 

to  secure  em"*^^    the  question  should  have  been  answered,  sub- 

?roaS!!exainina-    ject,  of  course,  to  explanation  by  plaintiff. 

One  Riddle  was  produced  as  a  witness 
for  defendant,  and  was  asked  this  question,  to  which  he  made 
the  response  as  shown: 

*'Did  Mr.  Miller  ever  make  any  statement  to  the  effect 

that  he  would  knock  out  the  sale  of  the  plant  to  Mr.  Jones, — • 

2    Master  and        ^^^^  ^^  could  get  more  money  ?    A.    I  had  a 

wrongSidis-      Conversation  with  him  one  evening,  and  he 

cSndS^tMde-     said  that  Van  Patten  had  gone  into  it  and 

ence.  ^j^^^  were  going  to  get  it  back;  he  thought 

there  was  some  fraud  in  it.*' 

On  plaintiff's  objections,  the  last  clause  of  the  answer 
was  stricken  out.  This  was  clearly  error.  It  was  a  statement 
by  Miller  as  to  an  attempt  by  him  and  Van  Patten  to  set 
aside  the  receiver's  sale. 

Again,  plaintiff  was  permitted  to  give  in  evidence,  over 
defendant's  objection,  the  following  statement,  made  by  one 
3.  bvidbncb: hear-  MitchcU,  a  Stranger  to  the  transaction: 
Sti^anffwron'^'^  *'A.     He  Said  he  wanted  to  give  me  a 

ful  discharge.       jj^^j^  ^jp       jj^   g^y^  .j   ^j^^^^  y^^  ^^^   g^^j^g 

to  get  discharged  in  a  little  while,'  and  he  says,  *Keep  this 
to  yourself,  but  I  think  Jones  is  going  to  get  his  brother  here 
as  manager.'  '* 
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This  was  clearly  hearsay  testimony,  and  manifestly  preju- 
dicial to  the  defendant ;  for  it  had  a  tendency,  if  believed  by 
the  jury,  to  cause  it  to  think  that  the  reason  for  plaintiif 's 
discharge  was  that  he  (Jones)  wanted  to  make  a  place  for 
his  (Jones')  brother. 

III.    The  thirteenth  instruction  given  by 
■  sbrvant;  the  trial  court  reads  as  follows: 

wrongful  dis-  .  ,      ,       •  .«  /.     , 

charge:  justifl-  You  are  instructed  that,  if  you  find, 

able  aischarge.  i  y     . 

from  a  preponderance  of  the  evidence,  that 
plaintiff,  without  excuse,  conducted  himself  toward  the  defend- 
ant as  alleged  by  the  defendant  in  one  or  more  of  the  particu- 
lars thereof,  and  his  conduct  was  such  as  to  be  injurious  to 
the  interests  of  the  defendant  to  retain  him  in  his  service, 
then  the  defendant  had  the  right  to  discharge  him,  and  he  is 
not  entitled  to  recover. ' ' 

We  are  disposed  to  think  this  instruction  erroneous.  It 
was  not  necessary  that  plaintiff  s  misconduct  should  have,  in 
fact,  injured  the  defendant.  It  was  enough  that  it  had  that 
tendency,  or  might  reasonably  have  led  to  his  injury.  Defend- 
ant did  not  have  to  wait  until  injury  was  done,  before  dis- 
charging the  plaintiff.  If  plaintiff's  conduct  was  such  as  to 
indicate  that  his  interests  were  hostile  to  those  of  his  master, 
it  was  the  right  of  the  master  to  discharge  him,  before  any 
injury  was,  in  fact,  done.  The  instruction  was  properly  ex- 
cepted to,  and  should  not  have  been  given  in  this  form.  It 
is  well  settled  that  a  servant  must  do  nothing  in  hostility  to 
his  master's  interests.  If  he  defrauds  his  master,  or  attempts 
to  do  so,  or  lends  himself  to  aid  others  in  defrauding  him, 
or  exposes  the  master  to  danger  of  loss,  even  though  none  is 
in  fact  sustained,  the  master  may  discharge  him,  for  viola- 
tion of  an  implied  condition  of  his  contract;  and  so  the 
master  may  discharge  him  if  he  places  himself  in  relations 
with  others  that  are  inconsistent  with  his  duties  to  the  master, 
or  such  as  to  jeopardize  his  interests.  Ada^ns  Express  Ca.  v. 
Trego,  35  Md.  47;  Deane  v.  Cutler,  20  N.  Y.  Supp.  617. 

In  other  instructions,  the  court  told  the  jury  that  it  might 
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find  for  plaintiff,  in  any  event,  for  services  already  performed, 
5  triai.-  instruc-   ^^^  which  he  had  not  been  paid.    There  was 
bSi^'to^Mues:    ^^  issue  of  this  kind  in  the  pleadings,  and 
chS^ofserv-    no  testimony  to  justify  such  instructions. 

For  the  errors  pointed  out,  the  judg- 
ment must  be,  and  it  is, — Reversed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


J.  B.  Phipps,  Appellee,  v.  City  op  Perry,  Appellant. 

ICUNIGIPAL    OOBPOBATIONS:     Stxeets   and   AUeys— Def^B    or 

1  Obstructions — ^Notice — ^Negligence.  Evidenee  reviewed,  and  held 
sufficient  to  carry  to  the  jury  the  question  whether  paving  blocks 
had  been  piled  in  a  public  street  by  employees  of  the  oity  and 
allowed  to  remain  there  without  guard  or  warning  lights,  with 
consequent  negligence  on  the  part  of  the  city,  and  whether  the 
city  had  notice  thereof  through  the  acts  of  its  employees. 

NBGIJaENGE:     Contilbntoiy  Negligence — ^Negligence  Per  Se — ^De- 

2  feetlve  Stieet.  Evidence  reviewed,  and  held  insufficient  to  charge 
plaintiff  with  negligence  per  se  in  riding  a  motorcycle  upon  a 
pile  of  paving  blocks  piled  in  a  public  street. 

NBOUOENCE:     Contributory  Negligence— Violation  of  Law — ^Non- 

3  Causal  Connection  Between  Injury  and  Law  Violation.  Negli- 
gence on  the  part  of  an  injured  party,  even  though  flowing  from  a 
violation  of  law,  is  immaterial  when  no  causal  connection  exists 
between  the  injury  and  said  negligence.  So  held  where  the  injured 
party  was  operating  a  motorcycle  in  violation  of  law,  in  that 
he  had  no  number  plate  on  said  machine,  as  required  by  law. 

Appeal  from  Dallas  District  Court, — L.   N.   Hays,  Judge. 

Thursday,  October  26,  1916. 

Action  for  damages  for  negligence  in  causing,  or  permit- 
ting, the  obstruction  of  a  street,  whereby  the  plaintiff  was 
thrown  from  a  motorcycle  and  severely  injured.  There  was 
a  trial  to  a  jury,  and  a  verdict  and  judgment  for  plaintiff. 
The  defendant  has  appealed. — Affirmed, 
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Dugtm  &  Duffoni  and  Harry  Wifvai,  for  appellant. 
H.  G.  Qiddmgs  and  8,  Trevarihen,  for  appellee. 

Evans,  C.  J. — The  appellant  rests  its  appeal  upon  two 
general  propositions,  namely:  (1)  That  the  evidence  failed 
to  show  any  negligence  upon  the  part  of  the  city;  (2)  that 
the  evidence  did  show  contributory  negligence  on  the  part 
of  the  plaintiff.  The  defendant  asked  a  directed  verdict  upon 
each  ground,  and  the  errors  assigned  herein  present  the  same 
questions. 

1.  Was  there  sufficient  evidence  of  the  negligence  of 
the  defendant  to  go  to  the  jury  ?  The  accident  happened  on 
the  north  side  of  Willis  Avenue,  a  paved  street  running  east 

and  west,  in  the  defendant  city.    It  occurred 

1.  Municipal  COR-      ,    ,,  ,,         ,  i»   xi.      •    x 

porationb:         at  the  northeast  corner  of  the  intersection 

streets  and  al- 
leys :  defects  or    between   such    avenue   and    Seventh    Street, 

obstructions : 

noUce:  negii-      which  was  a  north  and  south  street.    In  order 

to  repair  a  water  pipe,  the  defendant,  on 
June  6th,  caused  an  excavation  to  be  made  at  such  corner. 
This  necessitated  the  removal  of  the  paving  blocks,  and  cut- 
ting through  the  cement  base.  The  water  pipe  being  mended, 
the  hole  in  the  pavement  was  repaired,  except  that  the  paving 
blocks  were  not  restored  to  their  place.  It  was  necessary  to 
wait  for  some  process  of  settling,  before  the  blocks  could  be 
properly  reset.  The  mending  of  the  pipe  and  the  filling  of 
the  hole  in  the  pavement  were  finished  about  June  15th.  The 
accident  to  the  plaintiff  happened  on  the  night  of  June  20th. 
At  the  time  of  the  accident,  the  blocks  were  piled  on  the 
street  in  the  vicinity  of  the  place  where  the  pavement  had 
been  cut.  No  red  lights  were  placed,  nor  any  other  form 
of  warning  given  of  the  obstruction.  The  plaintiff  was  riding 
a  motorcycle,  going  west,  and  was  thrown  from  his  vehicle 
by  reason  of  such  obstruction.  He  did  not  know  of  the  ob- 
struction, and  was  prevented  from  seeing  it  by  circumstances 
which  will  be  related  in  another  division  of  this  opinion. 
There  was  a  street  light  on  the  south  side  of  the  street. 
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It  was  mounted  upon  a  lamp  post  10  or  12  feet  high.  This 
lamp  lighted  the  street  reasonably  well,  except  when  passing 
automobiles  threw  their  shadows  upon  the  obstruction.  It  is 
urged  for  the  defendant  that  there  is  no  evidence  to  show  that 
the  employees  of  the  city  put  the  blocks  upon  the  pavement, 
and  that  there  is  no  evidence  to  show  how  long  they  had 
been  upon  the  pavement ;  nor  any  evidence  to  show  that  they 
had  been  there  long  enough  to  afford  notice  of  tUe  obstruction 
to  the  city.  The  repairs  were  concededly  made  by  the  em- 
ployees of  the  city.  The  removal  of  the  blocks  and  their 
presence  upon  the  street  was  a  natural  incident  of  those 
repairs.  One  witness  testified  for  the  defendant  that,  when 
the  blocks  were  first  removed,  they  were  piled  upon  the  park- 
ing. This  evidence  is  relied  upon  by  the  defendant  as  show- 
ing that  the  city  employees  were  not  responsible  for  placing 
the  blocks  upon  the  street.  Accepting  the  testimony  of  this 
witness  as  true,  it  was  a  circumstance  only.  The  most  that 
can  be  said  for  it  is  that  it  made  a  question  for  the  jury 
whether  the  city  employees  or  some  third  party  was  respon- 
sible for  the  location  of  the  Jblocks.  There  was  no  evidence 
tending  to  connect  any  other  person  with  such  act,  except 
the  city  employees.  If  the  blocks  were  so  placed  by  the  city's 
employees,  no  further  notice  was  necessary.  We  think  it  clear 
that  the  evidence  was  sufiicient  to  go  to  the  jury  upon  this 
question  of  the  city's  negligence. 

2.    Was  the  plaintiff  guilty  of  contributory  negligence 

as  a  matter  of  law  ?    It  is  urged  that  his  lamp  was  insufficient, 

in  that  it  did  not  throw  the  light  far  enough  ahead  of  the 

2.  NsoLxoBNCB-       moving  vehicle.    It  appears  that  the  plaintiff 

SgUiieJIce7       had  so  adjusted  his  lamp  that  it  threw  its 

SefdefeSfve^     light  at  short  range.     This  is  said  to  have 

some  advantages  over  a  different  adjustment. 
The  plaintiff  also  denies  that  the  adjustment  of  his  lamp 
contributed  in  any  way  to  the  accident.  The  immediate  cir- 
cumstances of  the  accident  were  that  the  plaintiff  was  meet- 
ing an  east-bound  automobile,  which  threw  its  light  upon 
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him  in  sucii  a  way  that  he  could  see  nothing  until  he  got 
beyond  the  range  of  the  automobile  lights.  When  that  point 
was  reached,  the  automobile  was  between  the  street  light  on 
the  south  side  of  the  street  and  the  pile  of  paving  blocks, 
and  it  threw  its  shadow  upon  the  obstruction  in  such  a  way 
as  to  prevent  the  plaintiff  from  seeing  it.  We  think  the 
question  of  contributory  negligence  at  this  point  was  for  the 
jury. 

It  is  next  urged  that  the  plaintiff  was  a  trespasser  upon 
the  street,  in  that  he  was  driving  without  a  number  plate,  and 
in  that  he  was  not  entitled  to  any  number  plate  because  of 
^  ^^  failure  to  pay  the  license  fee.    It  is  argued, 

3.  Nsoliobncb:  *    •^  o         » 

negiSence7vio-  therefore,  that  he  was  gililty  of  contributory 
iKm^ausaS^on-  uegligence  as  a  matter  of  law,  and  is  entitled 
iiSSiry'and^iaw"  to  uo  standing  in  court.    We  have  heret'ofot^ 

held  that  a  failure  to  register  a  motor  vehicle 
will  not  preclude  recovery  for  the  tort  of  another,  unless 
such  failure  sustains  some  causal  relation  to  the  injury.  Lock- 
ridge  V.  Mirmeapolds  cfc  St.  L.  R.  Co,,  161  Iowa  74.  It  is  also 
urged  that  he  was  exceeding  4;he  speed  limit,  and  that  he 
thereby  contributed  to  his  own  injury.  The  testimony  for 
the  plaintiff  was  that  he  was  clearly  within  the  speed  limit. 
This  question,  therefore,  was  for  the  jury  also. 

All  of  these  mooted  questions  were  submitted  to  the  jury 
by  instructions  of  which  no  complaint  is  made  other  than 
herein  indicated.  The  defendant  was  not  entitled  to  a 
directed  verdict  upon  either  ground  urged.  The  judgment 
of  the  district  court  is,  therefore, — Affirmed. 

Deemer,  Weaver  and  Preston,  JJ.,  concur. 


J.  D.  Clark,  Appellee,  v.  Sioux  County,  Appellant. 

BBIDGES:    County  Brldgea-^Defectlve  Approacli — Contributory  Keg- 

1    ligence.     Evidence  reviewed,  and  held  insufficient  to  charge  an 

injured  person  with  contributory  negligence  per  se  in  driving  upon 
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the  approach  to  a  bridge  and  into  a  partially  concealed  washout 
therein,  even  though  the  injured  person  was  driving  a  blind  horse 
and  -was  not  keeping  constant  outlook  towards  the  bridge. 

HEOIiIGEHCE:     Contxlbutory  Negligence— Public  Highways— Pre- 

2  sumption  as  to  Ck>ndition.  Principle  recognized  that  one  may,  to 
a  reasonable  extent,  rely  upon  the  presumption  that  the  public 
authorities  are  maintaining  public  places  committed  to  their  care, 
in  a  reasonably  safe  condition.    So  applied  as  to  a  county  bridge. 

IXAJfAGBS:     Evidence— Weight  and  Sui&ciency—N'egUgence.     Evi- 

3  dence  reviewed  and  held  to  justify  the  jury  in  finding  that  an 
injured  person  had,  as  the  proximate  result  of  an  accident,  re- 
ceived injuries,  separate  and  distinct  from  prior-existing  injuries, 
anlBcdent  to  support  the  verdict  rendered. 

DAMAOES:     Evidence— Declarations— Pain    and    8iifreiing--*Prier 

4  Pbyslcal  Ckmdltion.  Declarations  of  an  injured  person  as  to 
pain  are  competent;  likewise  the  physical  condition  of  the  person 
prior  and  subsequent  to  the  injury. 

BBIDOES:     County  Bridges — ^Approaches — ^Delegating  Maintenance 

5  to  Others — ^Effect.  A  county  may  not  escape  liability  for  the 
negligent  construction  or  maintenance  of  the  "approach"  to  a 
county  bridge  by  turning  over  such  construction  and  maintenance 
to  other  public  authorities. 

BBIDOES:     Ck>Qnt7  Bridges— Dangerous  Condition— Notice.     Prin- 

6  ciple  recognized  that  lapse  of  time  may  furnish  sufficient  notice 
to  a  municipality  of  the  defective  and  dangerous  condition  of  its 
public  highways. 

TBIAIa:     Verdict — $1,060 — ^Bxcessiveness— Personal  Injury.    Verdict 

7  for  $1,050  sustained.  Plaintiff,  prior  to  the  accident,  had  been  in 
ill  health  and  had  undergone  a  surgical  operation,  but  was  con- 
valescent, though  nervous.  At  the  time  of  her  injury  she  jumped 
from  a  buggy,  injuring  her  old  surgical  wounds  and  bringing  on 
prolapsus  uteri,  from  which  she  was  suffering  at  the  time  of  trial, 
nine  months  later.    Full  recovery  was  uncertain. 

Appeal  from  O'Brien  Bisirici  Court. — W.  D.  Boies,  Judge. 

Friday,  Octobeb  27,  1916. 

Action  at  law  to  recover  damages  for  personal  injury 
alleged  to  have  been  caused  by  defendant's  negligence.  Ver- 
dict and  judgmei^t  for  plaintiff,  and  defendant  appeals. — 
Afjimied. 

Vol.  178  U.— 12 
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Anthony  Te  Paske  and  T.  E.  Di^tmond^  for  appellant. 

C  4.  Plank  and  CecU  Gcmtt,  for  appellee. 

Weaver,  J. — The  plaintiff  sues  as  asisignee  of  Mrs.  A.  F. 
Johnson,  and  alleges  that,  while  his  assignor  was  attempting 
to  drive  across  a  certain  bridge,  built  and  maintained  by  the 
defendant  county,  her  horse  fell  into  a  hole  in  said  bridge,  or 
in  the  approach  thereto,  and  that,  in  apprehension  or  fright 
caused  by  such  accident,  she  jumped  from  the  carriage  in 
which  she  was  driving,  and,  without  negligence  on  her  own 
part,  received  a  severe  injury.  He  charges  the  defendant 
with  negligence,  in  that  the  defective  condition  of  the  bridge, 
had  existed  for  a  long  time  without  being  repaired,  and  with- 
out fence  or  guard  to  prevent  injury  to  persons  rightfully 
traveling  along  the  public  way.  Answering  the  claim  thus 
made,  defendant  denies  that  it  was  in  any  manner  negligent 
with  respect  to  the  bridge,  and  alleges  that  plaintiff's  injury, 
if  any,  was  due  to  her  own  want  of  reasonable  care.  Upon 
trial  to  a  jury,  verdict  was  returned  in  plaintiff's  favor  for 
$1,050,  and  from  the  judgment  entered  thereon,  defendant 
has  appealed.  The  appellant  argues  for  a  reversal  on  the 
following  grounds: 

I.    That  Mrs.  Johnson  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.    It  is  said  that  she  was  driving  a 
blind  horse,  and  was,  therefore,  bound  to  be  more  watchful 
I  BRID0B8  -  coun-    *^  discover  defects  in  the  road  and  bridge, 
f^^fve^p-  ^^'    aiid  t^«*  th®  l^ol®  i^to  which  the  horse  fell 
Sibutory  negii-    was  SO  large  and  so  plainly  visible  that,  in 
^^"^^  the  exercise  of  due  care,  she  ought  to  have 

discovered  it  in  time  to  avoid  the  accident.  There  was  evi- 
dence from  which  the  jury  could  find  that  the  approach  was 
a  fill  of  earth  or  soil,  retained  in  place  by  planking  extending 
across  the  end  of  the  main  bridge  structure  and  back  a  short 
distance  on  each  side  of  the  roadway.  The  water  in  the 
stream  below  had  worked  its  way  under  the  planking,  washing 
out  some  of  the  earth,  and  making  a  hole  which  extended  a 
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few  feet  along  the  planking  on  the  north  side  to  the  end  of 
the  main  bridge  structure,  and  thence  south  along  the  struc- 
ture to  a  point  near  the  north  wheel  track  in  the  traveled 
patJi.  It  was  not  guarded  in  any  manner,  but  one  approach- 
ing from  the  east,  as  did  Mrs.  Johnson,  and  seeing  the  de- 
fective place,  could  avoid  it  by  driving  closely  along  the 
south  side  of  the  way.  A  witness  who  was  familiar  with  the 
place  was  at  work  near  by  at  the  time  of  the  accident,  and 
came  to  the  aid  of  Mrs.  Johnson  when  she  screamed  for  help. 
He  said  the  fill  had  washed  away  to  a  greater  extent  than 
was  apparent  to  casual  inspection,  because  the  hollow  space 
so  created  was  in  part  covered  by  a  crust  at  the  top,  next  to 
the  visible  opening.     He  says: 

"The  crust  broke  off  with  the  horse.  You  wouldn't 
know,  if  you  looked  over  the  top,  before  the  horse  crumbled 
it  by  falling,  and  hadn't  made  an  examination  underneath, 
that  the  dirt  under  the  crust  was  eaten  away." 

His  statement  is  supported  also  by  the  undisputed  fact 
that,  when  he  came  to  the  rescue,  the  horse  was  found  in  a 
sitting  position,  with  its  hind  parts  in  the  hole  and  its  fore- 
feet still  upon  the  main  structure  of  the  bridge.  The  horse 
was  .blind,  but  is  described  as  being  gentle,  and  had  been 
frequently  driven  by  the  women  of  the  family.  There  is  no 
showing  that  it  was  not  under  the  control  of  the  driver.  Mrs. 
Johnson  did  not  know  of  the  existence  of  the  defect  and  did 
not  discover  it  until  the  horse  had  fallen.  She  had  with  her 
another  woman,  with  whom  she  carried  on  more  or  less  con- 
versation, and  together  they  noted  the  fields  through  which 
they  were  passing.  Counsel  say  she  did  not  look  ahead  at  all, 
nor  take  any  pains  to  ascertain  whether  there  were  any 
obstructions  in  the  highway ;  but  she  does  not  so  say,  and  no 
other  witness  attempts  to  speak  concerning  the  fact  in  this 
respect.  She  does  say  she  was  visiting  with  her  companion 
and  noting  the  country  scenery,  but  this  is  by  no  means 
inconsistent  with  the  exercise  of  reasonable  care  in  driving 
along  a  country  road.    She  was,  of  course,  bound  to  exercise 
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the  care  of  a  reasonably  prudent  person  under  the  circum- 
stances, and  with  due  consideration  of  the  fact  that  the  horse 
was  blind ;  but  there  is  no  hard  and  fast  rule  of  law  requir- 
ing her  to  keep  her  eyes  glued  upon  the  road  in  front  and 
be  herself  blind  to  the  scenes  through  which  she  drives,  or 
even  to  refrain  from  talk  with  the  person  by  her  side. 

She  cannot  go  heedlessly  into  a  peril  which  is  or  should 
be  manifest  to  the  apprehension  of  an  ordinarily  careful  per- 
son, but  she  may  rely,  to  a  reasonable  extent,  on  the  assump- 
tion that  the  public  authorities,  to  whose 
'  contributory       keeping  the  care  and  maintenance  of  roads 

negligence :  , 

public  high-        and  bridges  are  committed,  have  don6  their 

waya :  preaump-  °  ' 

diuoni*  ^^  ^^^'  <i^ty-     Whether  a  given  act  or  omission  is 

consistent  with  the  care  of  an  ordinarily  pru- 
dent person  is,  with  very  rare  exceptions,  a  question  of  fact, 
to  be  determined  by  the  jury  upon  consideration  of  all  the 
facts  and  circumstances,  and  we  see  nothing  in  the  case  before 
us  to  except  it  from  the  operation  of  this  rule.  If  the  witness 
Brunskill  is  to  be  believed  (and  his  credibility  was  for  the 
determination  of  the  jury),  the  horse  was  moving  along  or 
very  near  the  middle  of  the  traveled  path,  and  would  have 
passed  the  defective  spot  in  entire  safety  had  he  not  broken 
through  the  crust  or  hardened  surface  into  the  space  below, 
which  had  been  hollowed  out  by  the  action  of  the  water.  The 
condition  described  by  the  witness  was  not  patent  to  a  trav- 
eler over  the  road,  and  we  cannot  say  that  Mrs.  Johnson  was 
negligent  in  failing  to  discover  and  avoid  it.  In  other  words^ 
the  jury  could  well  have  believed  that  the  woman  did  not 
drive  the  horse  into  the  hole,  but  that  the  horse  was  trapped 
by  the  giving  way  of  the  road  surface,  which  gave  no  external 
evidence  of  its  weakness.  It  is  true  the  woman  was  driving 
a  blind  horse,  but  that  was  not  per  se  a  negligent  act.  It 
probably  imposed  upon  her  more  vigilant  watchfulness  to 
keep  the  animal  in  proper  place  in  the  road,  but,  as  we  have 
already  said,  the  jury  could  have  found  from  the  evidence 
that  he  was  in  the  usually  traveled  path.     But  one  witness 
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undertakes  to  say  that  the  bole  was  visible  any  considerable 
distance,  and  he,  after  saying  a  pprson  could  see  it  40  or  50 
feet  away,  qualifies  this  expression  by  adding,  '4f  he  were 
looking  for  it."  We  are  well  satisfied  that  the  question  of 
contributory  negligence  was  for  the  jury  and  not  for  the 
court,  and  there  was  no  error  in  the  court's  refusal  to  direct 
a  verdict  for  defendant  or  to  set  aside  the  verdict  on  that 
ground. 

II.  Error  is  assigned  upon  the  court's  refusal  to  direct 
a  verdict  for  defendant,  on  the  theory  that  plaintiff  failed  to 
show  that  Mrs.  Johnson  suffered  any  injury  or  damage  as  a 
3  Damages  •  evi-  ^^^^^  ^^  the  accident,  and  that  the  finding  of 
and?ufflcf£cy-  ^^c  jury  thcreon  was  mere  speculation  and 
negrugence.  '  conjecture.  It  appears  in  evidence  that  the 
woman  had  been  in  ill  health,  and  had  undergone  a  surgical 
operation  for  appendicitis  and  some  other  abnormal  condition 
of  the  bowels,  and  she  had  not  fully  recovered  from  the  effects 
of  the  treatment  at  the  time  of  the  accident.  According  to 
her  atory,  she  was  convalescent,  but  in  a  more  or  less  nervous 
condition,  and,  when  the  horse  suddenly  dropped  into  the 
hole  in  the  bridge  or  approach,  she  jumped  from  the  bug^y 
and  screamed  for  help;  and  it  is  the  theory  of  plaintiff's  case 
that  in  jumping  from  the  buggy  Mrs.  Johnson  suffered  a 
strain  or  injury  to  the  surgical  wounds  from  which  she  was 
then  convalescent,  and  also  brought  on  a  condition  of  pro- 
lapsus uteri,  from  which  she  was  still  suffering  at  the  time 
of  the  trial.  She  shows  that  she  was  still  suffering  from  these 
conditions  up  to  the  time  of  this  action,  and  that  full  recovery 
therefrom  is' uncertain.  According  to  her  evidence,  she  was 
progressing  favorably  in  convalescence  from  her  operation, 
and  the  effect  of  the  accident  was  to  render  her  worse,  and 
she  has  never  regained  the  improvement  so  lost.  She  has 
also  suffered  increased  pain  and  has  grown  poorer  in  flesh. 
Her  physician,  who  was  called  within  a  few  days  after  the 
accident,  says  that  it  was  his  opinion  that  Mrs.  Johnson  was, 
at  the  time  of  his  visit,  suffering  from  a  condition  of  prolapsus, 
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and  that  the  ligaments  which  support  the  uterus  in  normal 
position  had  been  torn  away.  He  further  says  this  abnormal 
condition  did  not  exist  at  the  time  of  the  operation  upon  her, 
less  than  two  months  before  the  injury  of  which  she  -com- 
plains. Immediately  before  the  trial,  this  physician  made 
another  examination  of  Mrs.  Johnson  and  found  her  still 
suffering  from  the  prolapsus.  The  woman  is  also  corroborated 
by  one  or  more  witnesses  as  to  her  physical  condition  imme- 
diately before  and  after  the  alleged  injury.  The  showing 
is  clearly  sufficient  to  sustain  a  finding  that  plaintiff's  assignor 
sustained  a  material  injury  at  the  time,  and  that  the  injury 
was  the  proximate  result  of  the  accident. 

Evidence  of  her  condition  before  and  after  her  alleged 
injury,  and  of  her  complaints  of  pain  and  suffering,  is  com- 
petent in  such  case.    King  v.  City  af  Oshkosh,  75  Wis.  517 ; 

4.  DAMAGES  :evi.  ^ri^^roug  v.  T(mrh  of  Ackletj,  71  Iowa  76. 
tionsVpalnand'  '^^^  Contention  that  there  is  an  entire  absence 
phylSSf  condi-   of  evidence  that  plaintiff  suffered  injury,  as 

charge<l  by  her,  is  without  merit.  It  may  be 
true  that  she  was  not  free  from  physical  ailment  and  weak- 
ness before  the  injury,  but  such  admitted  fact  constitutes  no 
defense  to  her  claim  for  damages,  if  otherwise  she  is  found 
entitled  to  recover.  Such  fact  is,  however,  material  evidence 
upon  the  question  of  the  amount  of  her  damages,  if  she  is 
found  entitled  to  recover,  because  defendant's  liability,  if  any, 
must  be  limited  to  compensation  for  injury  occasioned  by  its 
own  negligence  (if  negligence  be  proved),  and  not  for  any 
injury  or  impaired  health  brought  about  from  other  causes. 
III.  Counsel  further  argue  that  there  was"  no  evidence 
that  the  county  built  or  maintained  the  approach  to  the 
bridge,  or  that  it  had  any  notice  of  the  defective  condition  of 

5.  BRIDGES :  coun-  *^^  approach.  But  the  county's  liability 
pr<!k^chf^ kefc  cannot  thus  be  avoided.  The  '* approach" 
^\ncetooni^lrs:  was,  in  legal  definition,  a  part  of  the  bridge, 

and  the  county's  duty  to  maintain  it  in  rea- 
sonable repair  could  not  be  so  delegated  or  left  to  others  as 
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to  relieve  itself  from  responsibility,  should  it  be  negligently 
eonstrueted  or  negligently  permitted  to  become  out  of  repair. 
Xims  V,  Boone  Coicnty,  66  Iowa  272 ;  MiUer  v.  Boone  County, 
95  Iowa  5;  Eginoire  v.  Union  County,  112  Iowa  558. 

There  is  proof  that  the  road  superintendent  of  the  town- 
ship had  known  of  the  defective  condition  of  the  bridge  for 
at  least  two  weeks.  Under  the  statute^  it  was  his  duty  to 
6.  Bridges  :  coun-  ^^^^  the  place  or  close  the  bridge  to  travel 
SaLngerous  con-  ^^^  ^^^  noticc  thereof  to  the  board  of  super- 
diuon:nouce.  ^^^.^  Code  Section  1557.  He  did  not  per- 
form the  first  mentioned  duty,  and  whether  he  notified  the 
board  of  the  need  of  repairs  to  the  bridge  is  not  shown.  But 
there  was  proof  that  the  dangerous  condition  of  the  way  had 
existed  for  such  time  that  it  became  a  question  of  fact  for 
the  jury  whether,  in  the  exercise  of  reasonable  care  upon  part 
of  the  county  supervisors,  they  ought  to  have  discovered  and 
repaired  the  defect  in  time  to  have  prevented  plaintiff's 
injury ;  and  the  defendant  is  without  just  ground  of  complaint 
with  reference  thereto.    • 

IV.  Complaint  is  made  of  the  court's  failure  to  charge 
the  jury,  as  requested,  that  notice  to  a  township  officer  of 
the  defect  would  not  operate  as  notice  to  the  county  super- 
visors. While  the  court  did  not  instruct  upon  this  point  in 
the  exact  language  of  the  request,  it  embodied  the  substance 
thereof  in  the  charge  given  on  its  own  motion,  and  the  excep- 
tion thereto  is  not  well  taken. 

V.  The  recovery  of  $1,050  is  said  to  be  clearly  excessive. 
The  record  will  not  justify  us  in  interfering  with  the  verdict 
on  this  ground.  The  evidence,  to  some  of  which  we  have 
7   Trial-  verdict-    ^^^^^V  referred,  is  sufficient  to  sustain  a  find- 

SvenessTp^-     ^^S  ^^at  Mrs.  Johnson  was  seriously  injured, 

sonal  Injury.  ^^^  ^^^^^  ^^  ^^^  ^^^^  ^j  ^j^^  ^^^^^  ^^^^  ^:^^^ 

months  thereafter,  she  was  still  suffering  from  the  effects, 
with  no  certainty  of  ultimate  recovery.  She  had  suffered 
much  pain.  The  nature  of  the  ailment  which,  she  attributes 
to   the  injury  is  of  a  serious  character,   and  the  damages 
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returned  by  the  jury  give  no  indication  of  the  influence  of 
passion  or  prejudice  in  their  assessment,  and  the  objection 
thereto  must  be  overruled. 

Other  alleged  errors  are  assigned  and  argued;  but  in 
most  respects  they  are  ruled  by  the  conclusions  we  have 
already  announced,  and  none  of  them  appears  to  be  well 
taken.  The  testimony  is  sufficient  to  sustain  the  finding  of 
the  jury  that  defendant*  was  negligent  as  charged,  that  Mrs. 
Johnson  was  thereby  injured  without  contributory  fault  on 
her  part,  and  the  verdict  is  not  manifestly  excessive.  The 
judgment  is  therefore — Affirmed, 

■ 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


In  be  Estate  of  Samuel  Rule,  Deceased. 

Mary  L.  Rule,  Appellee,  v.  John  Carey,  Administrator, 
et  al.,  Appellants,   (and  t^^o  other  cases). 

EXECXJTOBS  AND  ADMINISTBATOBS:     Allowance  and  Payment 

1  of  Claims— Bight  of  Wife  to  Maintain  Claim.  A  wife  may  main- 
tain an  action  in  probate  against  the  estate  of  her  deceased  hus- 
band on  notes  made  hj  him  to  her.  (See  Sections  3153,  3155, 
3157,  Code,  18^7.) 

EXECXJTOBS  AND  ADMINISTBATOBS:     AUowance  and  Payment 

2  of  Claims — Statement  of  Claim — ^Liberality  Allowed.  Principle 
recognized  that  great  liberality  is  allowed  in  stating  a  claim  in 
probate.     (Section  3338,  Code,  1897.) 

CONTBACTS:    Consideration— Presmnption—Bnzden  of  Proof-— Hns- 

3  band  and  Wife.  A  written  contract,  equally  between  husband 
and  wife  as  between  other  people,  is  presumed,  in  the  absence  of 
evidence  to  the  contrary,  to  be  based  on  a  sufficient  consideration. 
As  a  corollary,  he  who  claims  there  was  no  consideration  for  such 
contract  must  so  plead  and  prove.  (Section  3089,  Code,  1897; 
Section  3060-a24,  Code  Supplement,  1913.) 

BILLS  AND  NQTES:    Actions — Sufficiency  of  Proof.    It  is  suggested 

4  that  the  introduction  of  a  note  in  evidence,  with  proof  of  tlie  gen- 
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tiineness  of  the  signature,  makes  a  prima-facie  case  for  recovery. 
(See  Section  3069,  Code,  1897.) 

BrUaS  AND  NOTES:     AotiOBB— Proof  as  to  Consideiation — Suffl- 

5  ciency.  Conceding,  aa-guendo,  that  a  wife,  seeking  to  recover 
against  the  estate  of  her  deceased  husband  on  a  note  given  by 
him  to  her,  is  under  the  burden  to  show  a  consideration  for  the 
note,  yet  she  need  trace  sucli  consideration  no  further,  in  order 
to  make  a  prima-facie  case  for  recovery,  than  to  show  that,  when 
deceased  delivered  the  note,  he  stated  that  he  was  doing  so  in 
order  to  protect  her  in  what  he  vxis  oimng  her, 

CONTRACTS:    Validity — Sunday  Contracts — ^Necessity  for  Plea.    A 

6  contract  entered  into  on  Sunday  is  enforceable,  in  the  absence  of 
a  specific  plea  raising  such  issue. 

PIiEAI>ING:    Answer — Sufficiency  to  Balse  Issue — Sunday  Contract. 

7  An  answer  simply  alleging  that  the  contract  sued  upon  "is 
illegal "  raises  no  issue  whatever.  So  held  where  attempt  was  made, 
on  such  plea,  to  defeat  a  Sunday  contract.  (Sections  3566,  3629, 
Code,  1897.) 

£X£CT7T0BS  AND  ADMINISTBATOBS:  Allowance  and  Payment 
S'  of  Claims — ^Defenses — Special  Pleading.  The  defense  that  a 
claim  in  probate  is  illegal  because  based  on  a  contract  entered  into 
on  Sunday  must  be  specially  pleaded.  (Section  3340,  Code  Supp., 
1913;  Section  3629,  Cod^,  1897.)  Such  question  may  not  be 
raised  for  the  first  time  in  a  motion  for  a  new  trial. 

BUJiS  AND  NOTES:  Delivery— Sufficiency— Delivery  to  Third  Per- 
9  son.  The  placing  of  a  note  by  the  maker  thereof,  without  condi- 
tion, in  the  hand  of  a  third  person 'for  the  benefit  of  the  payee, 
with  the  intention  to  make  the  execution  of  the  note  effective, 
constitutes  delivery  to  the  payee,  even  though  the  payee,  while 
informed  of  the  fact,  neven  saw  the  note  until  the  death  of  the 
mcker. 

TBIAIi:    Instructions — Objections  and  Exceptions— Pailure  to  Object 
10     Before  Beading — ^Waiver.     Failure  to  interpose  an  objection  to 
an  instruction  before  the  same  is  read  to  the  jury,  works  a  waiver 
of  the  right  to  object.     (Section  3705-a,  Code  Supplement,  1913.) 

Appeal  from  DaUas  District  Court. — J.  H.  Applbgate,  Judge. 

Friday,  October  27,  1916. 

The  plaintiffis  above  named,  each  holding  one  or  more 
alleged  promissory  notes  made  by  Samuel  Rule  in  his  life- 
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time,  filed  their  several  claims  against  his  estate.  The  heirs 
of  the  deceased  were  permitted  to  appear  in  the  hearing  and 
resist  the  allowance.  In  each  instance  the  claim  was  allowed 
as  prayed,  and  defendants  appeal.  Though  the  issues  raised 
in  the  several  cases  are  dissimilar,  they  have  been  tried  and 
submitted  together,  and  will  be  disposed  of  in  separate  para- 
graphs of  a  single  opinion. — Affirmed. 

Burton  Russell,  for  appellants. 
White  (fe  Clarke,  for  appellees. 

WEiAVER,  J. — I.  Mary  L.  Rule  is  the  widow  of  Samuel 
Rule,  deceased,  and  bases  her  claim  upon  three  several  prom- 
issory notes  made  to  her  by  her  husband  in  his  lifetime  and 
after  the  date  of  their  marriage.  These  notes  are  as  follows : 
One  for  $2,500,  bearing  date  March  1,  1910 ;  one  for  $900.50, 
dated  December  13,  1912;  and  one  for  $1,298,  dated  August 
5,  1914.  The  maker  of  these  notes  died  February  17,  1915. 
The  resistance  to  the  claim  made  on  these  notes  is  in  writing, 
and  may  be  stated  briefly  as  follows :  That  deceased  wa»  not 
in  fact  indebted  to  plaintiff;  that  he  never  in  fact  executed 
or  delivered  the  notes ;  and  that  said  notes  were  without  con- 
sideration. 

In  support  of  her  claim,  Mrs.  Rule  testified  that  she 
married  deceased  in  1885;  that,  during  their  married  life, 
they  had  acquired  160  acres  of  land  in  Dallas  County;  that 

they  were  childless;  and  that  the  name  of 

1.  Executors  and    ^t  tt>i  v-i.jj.  i-isxi.  j. 

ADMiNisTRAT-      Samucl  Rulc  subscribed  to  each  oi  the  notes 
and'payment  of   was  his  genuine  signature.     A  sister  of  the 

claims :  right  of  o  o 

wife  to  main-      claimant  also  testified  that  she  wrote  the  body 

tain  claim.  " 

of  each  of  the  three  notes  at  the  request  of 
the  deceased,  and  that  he  signed  them  in  her  presence,  and 
in  each  instance  delivered  the  executed  instrument  to  the 
plaintiff,  saying,  in  substance,  that  he  wanted  to  protect  his 
wife  in  what  he  owed  her.    According  to  her  statement : 
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• 

*  *  He  said  he  wanted  to  protect  her  in  what  he  owed  her. 
He  said  he  owed  her  the  amount  stated  in  the  note.  After 
I  had  written  it,  he  signed  his  name  and  handed  it  to  Mary  L. 
Rule.'' 

The  defendants  offered  no  evidence  of  any  kind  upon  any 
of  the  issues  raised  by  their  objections.  At  the  close  of  the 
testimony,  plaintiff  moved  for  a  directed  verdict  in  her  favor, 
on  the  ground  that  the  undisputed  evidence  shows  a  valid 
indebtedness  of  the  deceased  to  the  amount  of  the  promissory 
notes.  Defendants  also  moved  for  a  verdict  in  their  favor 
because  of  lack  of  evidence  to  justify  a  recovery.  The  trial 
eonrt  denied  the  defendants'  motion  and  sustained  the  motion 
of  plaintiff.  Defendants  then  filed  a  motion  in  arrest,  because 
of  plaintiff's  failure  to  offer  any  evidence  tending  to  show  that 
the  notes  were  made  or  given  upon  any  valid  consideration, 
or  that  such  transactions  had  any  relation  to  plaintiff's  sep- 
arate estate,  stating  that,  without  such  showing,  she  could 
not  recover  thereon.    The  motion  in  arrest  was  denied. 

The  appellants  argue  for  a  reversal,  upon  the  single  prop- 
osition that,  under  the  rule  followed  in  Heacock  v.  Heacack, 
108  Iowa  540y  a  wife  cannot  maintain  an  action  at  law  against 
her  husband  for  recovery  upon  a  promissory  note  made  by 
him  to  her.  I^  that  case,  a  wife  sued  her  husband  to  recover 
an  installment  of  interest  upon  a  promissory  note  executed  by 
him  to  her,  and  made  payable  at  his  death.  It  was  there 
held,  by  a  divided  court,  that  the  petition  was  demurrable 
because  it  did  not  show  that  the  contract  evidenced  by  the  note 
had  its  origin  in  some  transaction  concerning  her  separate 
property  or  estate.  Assuming,  for  the  purposes  of  the  argu- 
ment, that  the  cited  case  is  an  authoritative  precedent  for  the 
general  proposition  just  stated,  we  think  it  has  no  controlling 
application  in  disposing  of  the  case  now  before  us.  The 
action  in  the  Heacock  case  was  by  a  living  payee  against  a 
living  payor,  and  the  plaintiff  was  held  to  compliance  with  the 
roles  of  pleading  which  obtain  generally  in  the  presentation 
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and  litigation  of  ordinary  actions  at  law.    In,  the  trial  and 
^  „  allowance  of  claims  against  the  estate  of  a 

2.  Executors  AND  ^ 

oR?:^aiio^ance  deceased  pcrson,  the  same  strictness  does  not 
cialmJfStati.^'  prevail.  No  formal  pleadings  are  required, 
uberaiftyal^'     aud  omissions  in  the  statement  of  a  claim 

which  might  render  a  former  petition  demur- 
rable are  not  necessarily  fatal.  See  Harrisoti  v.  Harrison^  124 
Iowa  525,  528.  In  the  case  at  bar,  no  objection  was  raised  to 
the  suflSciency  of  the  statement  of  plaintiff's  claim  except  in 
the  motion  in  arrest,  filed  after  a  verdict  had  been  directed 
and'  returned.  The  only  issues  raised  by  the  defendants  in 
their  written  objections  to  the  allowance  of  the  claim  were: 
first,  that,  at  the  time  of  the  death  of  Samuel  Rule,  he  was 
not  indebted  to  plaintiff  in  any  sum  whatever;  and,  second, 
that  Samuel  Rule  did  not  execute  or  deliver  or  authorize  the 
execution  or  delivery  of  the  notes  presented  by  the  plaintiff. 
As  we  have  already  stated,  the  defendants  offered  no  evidence 
whatever  in  support  of  the  defenses  so  asserted.  On  the  other 
hand,  plaintiff  did  offer  competent  evidence  of  the  execution 
and  delivery  of  the  notes  by  Samuel  Rule,  and  also  of  his 
acknowledgment  or  statement  that  he  was  indebted,  to  his 
wife,  and  that  the  notes  were  made  to  protect  her  rights. 
This,  we  think,  is  ample  justification  for  the  action  of  the 
court  in  directing  a  verdict,  even  though  we  were  to  agree 
with  appellants'  counsel  that  plaintiff  had  the  burden  not 
only  of  proving  the  execution  and  delivery  of  the  notes,  but 
also  of  showing  affirmatively  that  they  evidenced  enforceable 
contracts  between  herself  and  her  husband.  It  is  true  that, 
in  the  Heacock  case,  a  statement  may  be  found  to  the  effect 
that,  as  the  wife  has  '*no  remedy  against  her  husband  unless 
it  be  for  the  infraction  of  some  of  her  property  rights,  she 
cannot  sue  him  on  his  personal  contract."  It  is  very  clear, 
however,  that  this  clause,  when  detached  from  the  body  of 
the  opinion,  and  read  without  reference  to  our  statute  or  to 
the  numerous  decisions  in  which  the  enforceable  character  of 
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many  contracts  between  husband  and  wife  is  upheld^  is  much 
too  broad,  and  was  not  used  in  the  strictly  literal  sense  which 
counsel  now  place  npon  it.  By  Code  Section  3153,  a  mar- 
ried woman  may  own  in  her  own  right  property  acquired 
by  gift,  descent  or  purchase,  and  manage,  sell,  and  dispose 
thereof  to  the  same  extent  and  in  the  same  manner  as  the 
husband  can  property  belcmging  to  him.  By  Code  Section 
3155  the  wife  is  empowered  to  maintain  action  against  her 
husband  for  the  possession  or  control  of  her  own  property,  or 
''for  any  right  growing  out  of  the  same,  in  the  same  manner 
and  extent  as  if  they  were  unmarried/'  By  Section  3157 
of  the  Code,  conveyances,  transfers  and  liens  of  one  spouse 
in  faTOr  of  the  other  are  declared  valid.  We  have  held  that 
a  wife  may  maintain  an  action  of  replevin  against  her  hus- 
band. Jams  V.  Jones,  19  Iowa  236.  In  the  case  of  Logan  v. 
HaU,  19  Iowa  491,  496,  the  court,  by  Dillon,  J.,  apparently 
leaving  undecided  the  question  whether  a  wife  can  maintain 
an  action  except  in  equity  upon  the  promissory  notes  of  a 
husband  in  his  lifetime,  proceeds  to  say: 

' '  Where,  as  in  this  case,  the  marital  relation  is  dissolved 
by  the  death  of  the  husband,  we  see  no  reason  why  the  widow 
may  not  maintain  an  action  directly  on  the  notes  against  the 
administrator  without  formally  resorting  to  H  bill  in  equity. ' ' 

This  holding  seems  to  recognize  that  the  common-law  rule 
widdli  forbids  litigation  of  this  character  between  husband 
and  wife  had  its  origin  in  a  purpose  to  prevent  domestic  dis^ 
cord,  and  that  such  reason  ceases  with  severance  of  the  mar- 
riage by  death,  leaving  the  surviving  wife  at  liberty  to  assert 
legal  rights  which,  out  of  regard  to  the  marital  relation,  the 
law  would  not  recognize  while  that  relation  existed.  We  have 
also  held  that,  even  where  the  common  law  ruled  and  the 
legal  title  to  the  wife's  money  passed  to  the  husband,  yet  she 
retained  an  equitable  title  thereto,  and  if  the  husband,  rec- 
ognizing the  equitable  obligation  arising  therefrom,  gave  her 
his  promissory  note,  the  consideration  was  sufScient  and  the 
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note  enforceable.  Pa/yne  v.  WUstm,  76  Iowa  377,  380.  In 
£4ce  v.  Crozier,  139  Iowa  629,  we  distinctly  bdd  that  a  wife 
had  a  right  of  action  upon  the  promissory  note  of  her  hus- 
band, and  that  such  right  was  barred  by  failure  to  sue  within 
the  statutory  period  of  limitation.  See  also  In  re  Estate  of 
Deaner,  126  Iowa  701.  In  a  very  recent  case,  where  a  widow 
asserted  a  claim  against  her  husband's  estate  upon  a  promis- 
sory note,  it  is  said  that: 

^^It  cannot  be  doubted  that  a  transaction  between  hus- 
band and  wife,  which  is  in  the  nature  of  a  gift,  or  a  matter 
of  contract  between  them,  is,  in  the  absence  of  fraud  or 
like  conditions  which  would  vitiate  it,  an  enforceable  one. 
The  rule  of  the  common  law  that  a  gift  of  personal  property 
from  husband  to  wife  was  void  was  based  upon  the  fact 
that  the  title  to  all  such  property  held  by  either  was  vested 
in  the  husband.  In  these  later  days,  when  the  right  of  each 
to  hold  and  manage  their  separate  estate  is  recognized  by 
statute,  that  rule  is  without  applicati^m.''  Harmon  v.  Estate 
of  Hamum,  167  Iowa  106,- 108. 

Contrary  to  the  rule  recc^^nized  in  many  jurisdictions, 
it  is  the  law  of  this  state  that  the  husband  and  wife  may 
become  partners  in  business.  Hoaglin  v.  Hendersoti,  119  Iowa 
720.  In  disposing  of  that  case,  the  court,  while  recognizing 
the  disability  of  the  wife  at  common  law,  made  use  of  the 
following  language,  which  may  be  very  appropriately  re- 
peated here: 

''The  time  for  that  argument  is  past  The  right  to  con- 
tract with  the  husband  is  now  so  well  established  that  it  would 
be  inexcusable  to  say  that  its  existence  is  negatived  by  a 
holding  that  public  policy  forbids  a  suit  by  the  wife  against 
the  husband  on  account  thereof.^' 

Uzdess  we  are  to  overrule  these,  and  numerous  other 
decisions  of  like  character,  the  adoption  of  the  tiheory  con- 
tended for  by  appellants  would  be  to  affirm  the  anomalous 
proposition  tbat»  while  the  husband  may  enter  into  valid 


I 
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contractual  relations  with  the  wife,  and  may,  by  gift  or  other- 
wise, vest  her  with  valid  title  to  property,  yet  she  may  not 
assert  that  right  against  him  or  against  his  estate  in  a  court 
of  justice.    We  are  not  disposed  to  take  that  position. 

It  is  somewhat  singular  that,  in  the  Heacock  case,  and  in 

the  other  cases  to  which  reference  has  been  made,  there  is  no 

discussion  of  the  application  of  the  statute  by  which  a  written 

3   Contracts:         promise  to  pay  is  presumed  to  have  been 

prMumpUonl '     Diade  upon  a  sufficient  consideration.     The 

proo/fVuLband    express  language  of  that  statute,  Code  Sec- 

""^  "*'^  tion  3069,  is : 

**A11  contracts  in  writing,  signed  by  the  party  to  be 
bound   .    .    .   shall  import  a 'consideration." 

The  statute,  in  so  many  words,  speaks  of  '*all  contracts," 
and  nowhere  in  the  chapter  or  in  the  context  is  there  any 
exception  or  saving  clause  which  withdraws  from  its  opera- 
tion contracts  between  husband  and  wife.  Counsel  do  not  go 
to  the  extent  of  insisting  that  all  contracts  between  husband 
and  wife  are  invalid,  or  that  all  promissory  notes  by  husband 
to  wife  are  unenforceable.  If  such  a  note  may  be  supported 
by  a  sufficient  consideration,  is  there  any  good  reason  for 
excluding  it  from  the  benefit  of  the  statutory  presumption? 
To  hold  otherwise  would  work  a  judicial  repeal  or  amendment 
of  a  statute  the  meaning  of  which  is  too  clear  for  construc- 
tion. It  has  been  held  too  often  to  permit  of  any  doubt  that 
the  burden  is  upon  the  party  defending  against  a  written 
instrument  to  plead  and  prove  a  want  of  consideration  {Mc- 
Cormick  v,  Jacobson,  11  Iowa  582),  and  that,  in  the  absence 
of  such  proof,  the  plaintiff  is  entitled  to  recover.  See  also 
Code  Supplement,  1913,  Section  3060-a24.  In  apparent  rec- 
og^nition  of  this  rule  of  law,  the  defendants  herein  did  plead 
affirmatively  the  lack  of  consideration  for  the  note  sued  upon, 
but  wholly  failed  to  offer  proof  in  support  of  the  plea. 

The  execution  and  delivery  of  the  note  were  shown  by 
the  plaintiff,  though  it  is  probable  that  proof  of  the  genuine- 
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ness  of  the  signature  is  all  that  was  needed  to  make  the  plain- 

.  B..S..O  tiff's  prima-facie  case.     The  genuinene^  of 

sufflc?em5>^o?''   ^he  signature  and  the  possession  of  the  notes 

proof.  i^y  ^j^^  plaintiff  being  shown,  there  could  be 

no  presumption  that  they  were  given  under  circumstances 
rendering  them  invalid. 

But  even  if  we  were  to  go  to  the  extent  of  defendants' 
contention  that,  before  the  claims  could  be  allowed,  there 
must  be  a  showing  that  the  making  of  the  notes  grew  out  of 

transactions  having  reference  to  the  wife's 
'  NOTES :  actions :   separate  estate,  the  record  is  still  sufficient  to 

proof  as  to  con-  .        ,  , ,  «       i  .  .      -«    «•       ^ 

sideration :  suf-  sustam  the  rulmg  of  which  defendants  com- 

flclency.  , 

plain.  It  is  shown  without  dispute  that,  in 
making  and  delivering  the'  note,  he  was  attempting  to  pro- 
tect his  wife  in  the  matter  of  his  indebtedness  to  her.  Now 
we  think  that,  for  the  purposes  of  this  ease,  it  was  entirely 
unnecessary  for  plaintiff  to  go  further,  and  show  the  nature 
of  such  indebtedness  or  the  manner  of  its  origin.  There  is  no 
proof  nor  suggestion  that  plaintiff  never  had  any  separate 
estate,  or  that  she  had  no  business  dealings  with  her  husband 
out  of  which  a  bona  fide  indebtedness  to  her  could  have  arisen. 
Even  if  she  had  no  enforceable  claim  of  any  kind  against 
him,  it  does  not  follow  that  the  notes  were  without  considera- 
tion; for  if  he  believed — ^whether  correctly  or  mistakenly  is 
immaterial — that  he -was  under  some  moral  obligation  to  pay 
her  this  amount  of  money,  and  made  the  notes  in  recognition 
thereof,  their  enforceable  quality  is  not  open  to  a  defense 
based  upon  the  single  fact  of  their  marriage  relation.  The 
exception  to  the  allowance  of  the  claim  of  Mary  L.  Rule  is 
therefore  overruled. 

II.  The  second  claim  mentioned  in  the  caption  is  pre- 
sented by  Emma  Crist  Carey,  sister  of  Mary  L.  Rule  and 

sister-in-law   of  the  deceased.     It  is  based 

fi      C*0NTILAC78  * 

validity:  Sun-     upon  a  promisJory  note  bearing  date  March 

tlay  contrSfCts  * 

necessity  for  *     1    1914,  for  the  sum  of  $1,500.56,  signed  bv 

plea.  .  •="  • 

Samuel  Rule  and  made  payable  to   Emma 
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Ciist  Carey.  The  written  answer  or  objections  filed  by  the  de- 
fendants are  as  follows:  (1)  That  deceased  was  in  no  man- 
ner indebted  to  Emma  Crist  Carey,  and  that  the  note  was 
not  supported  by  any  consideration;  (2)  that  deceased  never 
executed  or  delivered  the  note ;  (3)  **that  the  note  is  not  com- 
plete, and  contains  no  promise  to  pay,  and  is  void,  and  the 
same  is  illegal." 

On  the  trial  below,  some  evidence  was  offered  on  the 
first  and  second  defenses  above  enumerated,  but  they  are 
abandoned  in  this  court,  and  the  demand  for  reversal  is  based 

upon  the  single  ground  that  the  note  appears 

7.  Pleading  :  an-      .t_i  j  c«j  j   '     j.\. 

swer:sum-         to  havc  bccu  made  on  Sunday,  and  is  there- 

cidicy  to  raise 

Issue :  Sunday     fore  void.     This  defense  was  not  pleaded  in 

contract 

the  district  court,  unless,  as  contended  by 
counsel,  it  is  covered  or  embraced  in  the  allegation  above 
quoted,  that  **the  note  is  illegal,'*  nor  was  such  defense  men- 
tioned in  the*  course  of  the  trial.  At  the  close  of  the  testi- 
mony, the  court,  on  its  own  motion,  directed  a  verdict  for 
plaintiff.  After  the  return  of  the  verdict  and  proper  entry 
made  of  the  allowance  of  the  claim,  defendant  filed  a  motion 
in  arrest  of  judgment,  on  the  ground,  among  others,  that  it 
''conclusively  appears  from  the  evidence  that,  if  said  instru- 
ment was  executed  and  delivered  by  decedent,  it  was  executed 
and  delivered  on  Sunday,  March  1,  1914."  The  motion  was 
denied,  and  error  is  assigned  upon  the  ruling. 

That  a  plea  that  the  note  or  contract  sued  upon  was 
made  and  delivered  on  Sunday  states  a  good  defense,  may 
be  conceded.  This  brings  us  directly  to  the  inquiry  whether 
any  such  plea  was  made.  That  the  question  must  be  answered 
in  the  negative,  we  have  no  douht.  The  defense  that  the 
note  was  a  Sunday  contract  was  neither  made  nor  considered 
on  the  trial.  The  system  of  fact  pleading  has  long  obtained 
in  this  state,  as  it  has  also  in  a  majority  of  the  United  States. 
The  pleading  of  a  mere  legal  conclusion  raises  no  issue,  and 
puts  upon  the  opposing  party  no  necessity  or  burden  of  proof. 

Vol.  1781a.— 13 
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A  petition  in  an  action  at  law  or  in  equity  must  state  the 
facts  constituting  the  alleged  cause  of  action.  Code  Section 
^  3559.  If  the  defendant  desires  to  take  issue  upon  the  petition, 
he  can  do  so  in  one  of  two  ways :  First,  by  a  denial,  general 
or  special,  of  the  allegations  of  the  petition;  and,  second,  by 
a  statement  of  any  new  matter  constituting  a  defense.  Code 
Section  3566.  The  effect  of  a  denial  is  simply  to  put  the 
plaintiff  to  the  proof  of  the  facts  alleged  in  the  petition,  and 
nothing  moire.  In  general,  the  answer  to  an  alleged  cause  of 
action  must,  therefore,  be  either  a  denial  of  the  facts  pleaded 
by  plaintiff,  or  a  confession  and  avoidance  thereof  by  reason 
of  other  facts  stated  by  him,  the  effect  of  which,  he  claims, 
is  to  relieve  him  from  liability.  Each  pleading,  whether  by 
way  of  petition  or  answer,  must  state  the  facts  upon  which 
the  pleader  relies,  and  not  a  mere  legal  conclusion  which  he 
draws  from  facts  which  he  does  not  state  or  allege.  For 
example,  in  a  suit  upon  a  promissory  note,  an  answer  which 
does  no  more  than  deny  the  defendant's  indebtedness  thereon, 
and  allege  that  the  instrument  was  procured  from  him  by 
fraud,  raises  no  issue  and  does  not  entitle  him  to  introduce 
evidence  of  specific  fraudulent  acts  or  devices  practiced  upon 
him  in  obtaining  the  note.  In  other  words,  in  such  a  state 
of  the  record,  the  plaintiff,  to  be  entitled  to  a  recovery,  is 
bound  to  do  no  more  than  to  produce  the  note  in  evidence; 
and,  if  a  sufficient  denial  has  been  pleaded,  prove  the  genuine- 
ness of  the  signature  thereto.  Ockendon  v.  Barnes,  43  Iowa 
615 ;  Burt  v.  Decker,  64  Iowa  106 ;  Koon  v,  Tramel,  71  Iowa 
132,  135. 

And  such,  in  effect,  is  the  case  presented  by  this  appeal. 
The  plaintiff's  claim  may,  under  our  statute,  be  taken  as  denied 
without  pleading   (Code  Supplement,  1913,  Section  3340) ; 

but  the  same  statute  expressly  provides  that 

8.  Executors  AND    <<  •iji!  i.i_       ijjmci        -i 

ADMINI8TRAT-        spccial  dcfcnscs  must  be  pleaded.       See  also 

OR8  *  8.Ilo^irBJlCG 

and  payment  of   Scott  V.  MoTse,  54  lowa  732;  Sckroeder  V, 

claims !  de~ 

plSSdfnl^^**^     ^^^'^^^^f  ^19  Iowa  67;  Saddler  v.  Pickard, 

142  Iowa  691.    Precedents  to  the  same  effect 


J 
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are  numerous  in  our  decisions,  and  no  other  conclusion  can 
be  reached  without  disregard  of  our  statute.  In  other  states 
where  a  like  ^stem  of  pleading  prevails,  the  same  rule  is 
quite  universally  recognized.  Directly  and  convincingly  in 
point  is  Finley  v.  Quirk,  9  Minn.  194,  where  the  statutory  rule 
of  pleading  and  the  statute  for  the  observance  of  Sunday  are 
substantially  Like  our  own.  In  the  cited  case,  the  defendant 
was  sued  to  recover  damages  for  breach  of  warranty  of  a  horse. 
In  defense,  he  denied  the  warranty  and  all  knowledge  of  any 
defects,  and  alleged  that,  at  the  time  of  the  sale,  the  horse 
was  sound,  gentle  and  willing  to  work.  When  plaintiff  rested 
his  case,  defendant  moved  for  judgment,  because  the  evidence 
showed  that  the  bargain  was  consummated  on  Sunday.  The 
motion  was  denied,  and  on  appeal  the  ruling  was  affirmed 
because  of  the  failure  of  the  defendant  to  specially  plead  the 
defense.    The  court,  after  reference  to  the  statute,  says: 

"The  plaintiff  can  only  allege  facts,  and  in  answer,  the 
defendant  must  either  deny  the  facts  alleged  in  the  complaint 
or  allege  new  matter  by  way  of  defence  or  avoidance.  And 
when  the  answer  consists  merely  of  a  denial,  it  is  quite  clear 
that  the  plaintiff  will  only  be  required  to  prove  and  the  de- 
fendant only  permitted  to  controvert  the  facts  alleged  in  the 
complaint." 

Again,  the  court  says : 

"But  even  if  it  was  admitted  that  the  defendant  might 
by  a  mere  denial  raise  an  issue  on  a  fact  not  specifically 
alleged,  yet  the  legality  of  the  sale  is  not  a  traversable  fact, 
but  a  conclusion  or  inference  of  law.  .  .  .  The  true  object 
of  pleading  is  and  always  has  been  to  apprise  the  adverse 
party  of  the  ground  of  action  or  defence,  in  order  that  he 
may  be  prepared  to  contest  it,  and  may  not  be  taken  by 
surprise.  .  .  .  Facts  only  are  to  be  stated  in  pleadings, 
and  not  arguments,  inferences  or  matters  of  law." 

Decisions  are  to  be  found  which  go  to  the  extent  of  hold- 
ing that  if,  at  any  time  during  the  progress  of  the  case  through 
the  courts,  it  appears  that  the  plaintiff's  right  of  recovery 
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depends  upon  a  Sunday  contract,  his  action  must  fail,  even 
though  no  such  defense  has  been  pleaded;  but  by  far  the 
better  and  more  persuasive  precedents  are  to  the  effect  we  have 
already  suggested,  that  such  defense,  like  that  of  infancy  or 
the  statute  of  limitations,  is  a  matter  of  right  or  privilege, 
which  the  party  may  waive,  and  can  be  taken  advantage 
of  only  by  answer  specifically  pleading  it.  Such  is  the  rule 
adopted  and  followed  by  this  court.  Riech  v,  Bolch,  68  Iowa 
526 ;  Lee  v.  Lee,  83  Iowa  565 ;  CMein  v,  KcAat,  72  lowa  291 . 
Indeed,  we  have  gone  to  the  extent  of  holding  that  a  defend- 
ant who  has  not  raised  the  issue  in  his  answer  may  properly 
be  denied  leave  to  amend  for  that  purpose  pending  the  trial. 
See  the  case  last  above  cited,  where  we  say  of  the  defendant : 

**It  is  true  it  was  her  right  at  the  outset  to  set  up  and 
prove,  if  she  could,  that  the  note  was  a  Sunday  contract ;  but 
such  defense  would  be  purely  technical.  ...  It  is  a  clear 
case  of  a  technical  defense,  provided  by  statute  in  the  interest 
of  what  is  deemed  public  policy,  and  barren  of  justice  as 
between  the  parties." 

The  amendment  was  therefore  held  not  to  be  in  further- 
ance of  justice,  and  leave  to  file  it  was  properly  denied.  In 
Kentucky,  it  has  been  held  that  a  defense  to  an  action  on  a 
contract  that  such  contract  was  made  on  Sunday  must  not 
only  be  specifically  pleaded,  but  the  defense  must  be  stated 
as  fully  and  specifically  as  would  be  required  in  framing  an 
indictment.  Bay  v.  Catlett,  51  Ky.  532.  The  case  of  Raap  v, 
Roap,  35  Pa.  59,  is  authority  for  the  proposition  that  an 
objection  raised  after  the  trial  is  over  that  the  contract  sued 
upon  bears  a  date  which  the  almanac  shows  to  have  been 
Sunday,  is  too  late.  The  same  court  held,  in  Fox  v.  Memchj 
3  Watts  &  S.  (Pa.)  444,  that  a  defense  of  this  character  cannot 
be  sustained  unless  the  facts  be  specially  pleaded.  To  the  same 
effect  is  Hemdon  v.  Henderson,  41  Miss.  584.  Upon  the  gen- 
eral proposition  that  a  special  defense  to  an  action  must  be 
specially  pleaded,  the  Massachusetts  court  uses  this  language : 

* '  If,  for  instance,  the  ground  of  defence  is  that  an  article 
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was  never  delivered,  or  that  it  was  sold  contrary  to  law,  or 
if  any  defence  is  intended  which  goes  to  show  that  the  trans- 
action was  illegal  or  void  in  its  inception,  it  must  be  specified 
in  the  answer,  in  the  same  manner  as  release,  accord  and  sat- 
isfaction, infancy,  or  any  other  defence  in  its  nature  matter 
of  discharge  or  avoidance."  Granger  v.  llsley,  68  Mass.  521, 
523. 

The  bald  statement  by  defendants  in  their  objections  to 
plaintiff's  claim  that  the  note  presented  *'is  illegal,"  states 
no  defense,  within  the  meaning  of  our  statutes  on  the  subject 
of  pleading.  By  no  liberality  of  construction  can  it  be  said 
to  specially  plead,  either  expressly  or  by  near  or  remote  infer- 
ence, the  facts  upon  which  a  conclusion  of  the  note 's  illegality 
can  be  drawn.  An  uncovering  of  the  real  nature  of  the  defense 
for  the  first  time  in  a  motion  iil  arrest  or  motion  for  new  trial 
is  entirely  too  late,  and  the  trial  court  rightfully  refused  to 
give  it  recognition. 

III.  The  sole  defense  urged  in  this  court  to  the  claim 
filed  by  Elgie  Crist  is  that  there  was  never  any  sufficient 
delivery  of  the  note.  The  issue  thereon  was  tried  and  sub- 
mitted to  the  jury,  which  returned  a  verdict 
'  KOTEs:deUv-       in  plaintiff's  favor.     It  is  the  contention  of 

cry :  sufficiency :  nit  .  i      •      , 

delivery  to  appellant    that    the    testimony    conclusively 

third  person.  ./  ./ 

shows  the  nondelivery  of  the  note,  but  we  are 
quite  clear  that  such  conclusion  involves  a  disregard  or  a  mis- 
apprehension of  material  evidence  in  the  record.  The  plain- 
tiff, being  disqualified  under  the  statute,  did  not  appear  as  a 
witness  in  her  own  behalf ;  but  the  widow  of  Samuel  Rule,  and 
Mrs.  Carey,  sisters  of  plaintiff,  were  sworn  and  examined 
upon  her  behalf.  To  the  competency  of  these  witnesses  no 
objection  is  raised,  and  their  credibility  was  a  matter  for  the 
jury,  and  not  for  the  court.  Mrs.  Rule  says  that  the  claimant 
came  with  herself  and  Mr.  Rule  from  the  state  of  Pennsyl- 
vania, and  lived  with  them  in  their  Iowa  home  about  13  years, 
when  she  returned  to  Pennsylvania.  About  the  time  the 
claimant  returned  to  the  east,  or  soon  thereafter,  witness  says 
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she  saw  Rule  sign  the  instrument  here  in  question  and  then 
pass  it  over  to  the  witness,  saying  to  her  to  take  care  of  it 
for  Elgie.    Notice  or  information  of  this  fact  was  conveyed 
to  Elgie,  and  the  note  was  permitted  to  remain  with  Mrs.  Rule 
until  after  Samuel's  death,  when  it  was  sent  to  or  placed  in 
Elgie 's  hands.  The  witness  placed  the  note  in  an  old  pocketbook 
where  she  kept  some  of  her  own  papers,  also  some  belonging 
to  her  husband,  and  the  pocketbook,  with  its  contents,  was  kept 
under  a  small  box  on  a  closet  shelf.    So  far  as  shown,  the  note 
in  question  was  never  in  the  possession  or  under  the  control 
of  Samuel  Rule  after  the  date  of  its  execution  and  delivery 
into  the  hands  of  his  wife  for  her  sister.     This  witness  also 
testifies  to  facts  tending  directly  to  show  that  the  claimant 
received  several  sums  of  money  from  friends,  or  the  estates 
of  friends  in  the  east,  and  that  she  earned  other  sums  by 
service  in  other  families,  and  that  such  accumulations  were 
placed  in  Samuel's  hands,  by  whom  they  were  held  either 
as  a  loan  or  in  trust.    He  frequently  spoke  of  being  in  debt  to 
Elgie,  and,  shortly  before  his  death,  said  he  would  like  to  have 
her  come  out  to  Iowa  so  he  could  settle  with  her,  and  if  she 
did  not  want  her  money,  he  would  put  it  in  land  for  her.    In 
material  respects,   this   testimony  is   corroborated  by   Mrs. 
Carey.    It  may  be  true  that  the  items  and  amounts  of  indebted- 
ness making  up  the  consideration  of  the  note  are  involved  in 
some  uncertainty;  but  this  is  not  very  material,  as  the  sole 
defense  relied  upon  here  is  the  nondelivery  of  the  instrument, 
and,  if  that  issue  be  found  against  the  defendants,  there  is 
nothing  to  do  but  to  affirm  the  judgment  below.    The  fact  as 
to  whether  there  was  any  actuaL  indebtedness  at  the  date  of 
the  note  has  some  material  bearing  upon  the  question  whether 
a  delivery  of  the  note  was  made  or  intended  to  be  made, 
but  otherwise  is  of  little  moment.    We  have  already  expressed 
our  opinion  that  there  was  no  such  lack  of  evidence  in  this 
respect  as  would  justify  the  court  in  controlling  the  jury's 
verdict.    It  is,  of  course,  conceded  that  the  note  did  not  come 
into  the  actual  manual  possession  of  the  plaintiff  until  after 
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the  death  of  Rule,  but  this  was  not  essential  to  a  delivery. 
It  is  elementary  that  delivery  is  largely  a  matter  of  intention, 
and  that,  whenever  the  maker  or  the  donor  of  a  note,  or  the 
owner  of  any  other  personal  property  capable  of  manual 
delivery,  places  it  either  in  the  hands  of  the  payee  or  donee, 
or  in  the  possession  or  control  of  a  third  person  for  the  benefit 
of  the  payee  or  donee,  with  intention  thereby  to  make  his  act 
or  gift  effective,  the  delivery  is  perfect.  A  surrender  of 
dominion  over  the  subject-matter  for  the  use  or  benefit  of  the 
other  party  is  all  that  is  needed.  This  is  so  well  settled  as  to 
forbid  extended  discassion.  Schurz  v.  Schurz,  153  Iowa  187, 
190;  Creveling  v,  Bdnta,  138  Iowa  47,  51 ;  Criswell  v.  Criswell, 
138  Iowa  609.  If  the  instrument  be  handed  over  to  a  third 
person  under  circumstances  indicating  a  purpose  to  part  with 
control  over  it,  a  delivery  may  be  found,  even  though  there 
is  no  showing  of  express  instructions  to  pass  it  on  to  the 
payee,  donee  or  grantee.  An  instruction  or  direction  to  hold 
for  the  benefit  of  such  person  is  all  that  is  necessary' ;  In  re 
Estate  of  Bell,  150  Iowa  725,  729 ;  Criswell  v.  Criswell,  138 
Iowa  609 ;  In  re  Estate  of  Crocker,  148  Iowa  104,  108 ;  Math- 
eson  v.  Matheson,  139  Iowa  511,  514;  Hagerman  v.  Wigent, 
108  Mich.  192. 

In  the  case  at  bar,  the  trial  court  submitted  to  the  jury 
two  special  interrogations:  First,  whether  the  name  signed 
to  the  note  was  the  genuine  signature  of  Samuel  Rule ;  and, 
second,  whether  there  was  a  delivery  of  the  note.  Upon  both 
questions,  the  finding  was  in  favor  of  the  plaintiff,  and,  under 
the  undisputed  record  and  the  rules  of  law  to  which  we  have 
adverted,  these  findings  are  conclusive. 

In  a  supplemental  argument,  appellants  take  special  ex- 
ception to  one  of  the  instructions  given  by  the  court  to  the 
jury,  the  point  being  made  that  a  certain  clause  of  the  par- 
10.  Trial:  instruc-  ^graph  is  not  justified  by  anything  in  the  evi- 
tionsand^ex-     dcncc  offered  on  the  trial.    As  the  appellant 
ure\o  object "    failed  to  take  exception  to  the  instruction  at 
ing:  waiver'      the  time,  in  the  manner  provided  by  statute 
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(Code  Supplement,  1913,  Section  3705-a),  the  error  assigned 
thereon  cannot  be  considered  on  appeal. 

For  the  reasons  hereinbefore  stated,  the  finding  that 
there  was  a  sufficient  delivery  of  the  note  must  stand;  and, 
as  this  constitutes  the  sole  defense  submitted  to  our  consid- 
eration, the  allowance  of  plaintiff's  claim  must  be,  and  it  is, 
affirmed.  The  same  entry  will  be  made  in  each  of  the  three 
cases,  consolidated  for  the  purposes  of  argument. — Affirmed. 

Evans,  C.  J.,  Deemeb  and  Preston,  J  J.,  concur. 


R.  R.  Smith,  Appellant,  v.  City  op  Osceola  et  al.,  Appellees. 

TELEGRAPHS  AND  TELEPHONES:  Francliises— Foxm.  A  fran- 
chise to  operate  telegraph,  telephone  and  other  electric  wires  in 
a  city  or  town  should  be  prepared,  submitted  and  adopted  in  the 
form  of  a  grant  of  such  right  to  a  particular  person,  firm  or  cor- 
poration, or  to  his  or  their  assigns,  because  the  statute  (Sec.  776, 
Code  Supp.,  1913)  authorizing  such  grants  uses  the  term  "fran- 
chise" in  its  limited  and  technical  sense  of  **a  privil^e  or  author- 
ity vested  in  certain  persons  by  grant  of  the  sovereign.'* 

Appeal  from  Clarke  District  Cmirt, — II.  K.  Evans,  Judge. 

Friday,  October  27,  1916. 

Action  in  equity,  to  set  aside  and  hold  for  naught  a  cer- 
tain ordinance  granted  by  the  city  of  Osceola  to  the  other 
defendants,  to  maintain  a  telephone  system  within  the  city  of 
Osceola,  and  to  use  the  streets,  as  far  as  necessary,  to  effectu- 
ate that  purpose.  Opinion  states  the  facts.  Decree  for  the 
defendant  in  the  court  below.    Plaintiff  appeals. — Affirmed. 

Parker,  Parrish  &  Miller,  J.  II.  Jamisari,  for  appellant. 
0.  M.  Slaymaker,  for  appellees. 
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Gaynob,  J. — This  is  an  action  in  equity,  brought  by  the 

plaintiff,  a  citizen  and  taxpayer  of  the  city  of  Osceola,  Clarke 

County,  to  restrain  the  defendants  from  using  the  streets, 

TBLBX5RAPHS        ^llcys  aud  public  places  of  the  city  for  the 

pHONEsffran-     purpose    of    Constructing    and    maintaining 

ses.  orm.  thcreoii  polcs,  wircs  and  other  apparatus  for 
the  purpose  of  carrj^ing  on  a  telephone  business. 

On  the  4th  day  of  JNIarch,  1913,  the  city  council  of  defend- 
ant city  passed  the  following  ordinance : 

**  An  ordinance  authorizing  C.  T.  Ayres,  F.  J.  Emary  and 
D.  M.  Gibson,  or  their  assigns,  to  build,  construct,  purchase, 
maintain,  own  or  lease  telephone  lines,  fixtures  and  appurte- 
nanceSy  for  the  operation  of  a  telephone  system,  exchange  and 
lines,  in  the  city  of  Osceola,  and  defining  their  rights,  powers 
and  privileges. 

*  *  Be  it  ordained  by  the  council  of  the  city  of  Osceola : 

**  Section  I.  That  C.  T.  Ayres,  F.  J.  Emary  and  D.  M. 
Gibson,  or  their  assigns,  be,  and  are  hereby,  granted  the  right, 
power,  authority  and  privilege  to  build,  construct,  equip,  own, 
maintain  and  operate  in  the  city  of  Osceola,  Iowa,  wires,  lines, 
poles,  arms,  appurtenances  and  fixtures,  to  conduct  a  tele- 
phone business  and  exchange,  the  right,  authority,  power  and 
privilege  to  use  all  streets,  alleys  and  public  grounds  of  the 
city  now  owned  or  hereafter  acquired,  subject  to  such  restric- 
tions as  may  now  or  hereafter  be  imposed  by  law  or  the  city 
council  of  the  city,  for  the  purpose  of  erecting  and  maintain- 
ing poles,  constructing  lines,  operating  telephone  lines,  a  tele- 
phone system,  telephone  exchange  or  doing  any  of  the  things 
herein  authorized,  granted  or  empowered;  the  right  to  buy, 
purchase,  lease,  erect,  equip,  maintain,  own  or  operate  such 
plants,  machinery,  equipments  or  buildings  as  are  necessary 
to  maintain  and  operate  such  telephone  lines,  telephone  sys- 
tem or  exchange ;  the  right  to  buy,  hold  or  own  or  lease  any 
and  all  real  estate  necessary  to  conduct  such  business;  tho 
right  to  furnish 'telephone  service  to  the  people,  firms  and 
corporations  of  the  city ;  the  right  to  connect  with  other  tele- 
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phone  lines  within  the  city;  the  right  to  own  and  conduct  a 
rural  telephone  exchange ;  the  right  to  do  switching  for  any 
person,  firm  or  corporation ;  the  right  to  conduct  a  telephone 
toll  business;  to  furnish  telephone  power  and  service  to  any 
person,  firm  or  corporation,  and  to  have  such  other  and  fur- 
ther rights  as  are  usually  granted  to, and  enjoyed  by  tele- 
phone companies. 

''Section  II.  Said  poles,  wires,  brackets,  etc.,  shall  be 
erected  under  the  supervision  of  the  city  council  and,  when- 
ever possible,  shall  be  i)laced,  erected  and  constructed  in 
the  alleys,  and  shall  be  so  phiced  and  constructed  as  not  to 
interfere  with  the  use  of  the  streets  or  alleys;  and,  when 
placed  or  erected  in  paved  streets,  the  said  C.  T.  Ayres,  P.  J. 
Emary  and  D.  M.  Gibson,  or  their  assigns,  shall  restore  the 
paving  at  once  to  as  good  condition  as  before  said  work  was 
done. 

**A11  wires  shall  be  mounted  on  insulators  and  the  city 
council  may,  at  any  time  order  such  poles,  wires,  brackets,  etc., 
or  any  of  them,  removed  from  the  said  streets  and  alleys  at  the 
expense  of  said  persons,  or  may,  if  it  see  fit,  order  them  re- 
moved from  one  place,  and  may  then  grant  the  privilege  of 
constructing  them  in  another. 

**That  the  said  persons,  or  their  assigns,  shall  hold  the 
city  free  and  harmless  from  all  damages,  cost  and  expense 
that  may  arise  by  reason  of  the  negligence,  carelessness  or  mis- 
conduct of  such  persons  or  their  agents  or  employes,  in  erect- 
ing, maintaining  or  operating  said  plant,  or  because  of  the 
placing  of  the  said  poles,  brackets,  wires  or  other  appurte- 
nances used  in  connection  with  said  plant ;  and  such  persons, 
or  their  assigns,  are  hereby  authorized  and  empowered  to 
trim  at  their  own  expense  the  trees  extending  into  any 
street,  alley  nr  public  ground,  to  prevent  the  limbs  or  branches 
from  interfering  with  their  wires. 

''Section  III.  The  said  C.  T.  Ayres,  F.  J.  Emary  and 
D.  M.  Gibson,  or  their  assigns,  are  not  allowed  to  charge  in 
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excess  of  the  following  rates,  which  shall  be  collected  not 
of tener  than  monthly: 

**For  the  use  of  each  telephone  to  be  furnished,  owned 
and  kept  in  repair  by  them  and  placed  in  any  dwelling  house 
in  the  city  of  Osceola,  the  person  leasing  the  same  to  have 
the  right  to  talk  over  said  telephone  to  any  other  telephone  on 
the  same  line  in  the  city,  or  any  of  the  country  lines  con- 
necting with  said  telephone  system,  the  sum  of  $1  per  month, 
and  there  is  to  be  no  switching  fee  or  other  charges  to  the 
said  person. 

**For  the  use  of  telephones  in  business  houses,  offices  or 
places  other  than  dwellings,  a  sum  not  exceeding  $1.50  per 
month ;  such  persons  leasing  such  telephones  to  have  the  same 
service,  rights  and  privileges  granted  to  persons  leasing  tele- 
phones to  be  used  in  and  connected  with  dwellings. 

''Said  C.  T.  Ayres,  F.  J.  Emary  and  D.  M.  Gibson,  or 
their  assigns,  are  to  have  no  right  to  require  of  a  person, 
firm  or  corporation  desiring  a  telephone  that  such  person,  firm 
or  corporation  purchase  a  telephone,  but  they  shall  furnish 
same  as  a  part  of  the  rental  permitted  to  be  charged  here- 
under. 

''Section  IV.  The  said  C.  T.  Ayres,  F.  J.  Emary  and 
D.  M.  Gibson,  or  their  assigns,  shall,  within  60  days  after  the 
passage,  approval  and  publication  of  this  ordinance,  as  is 
by  law  provided,  file  a  written  acceptance  of  this  ordinance 
and  contract  with  the  city  clerk  of  the  city  of  Osceola,  and,  in 
the  event  that  they  do  not,  within  one  year  from  the  passage 
of  this  ordinance,  proceed  to  equip  and  operate  a  telephone 
system  within  the  city  of  Osceola,  as  provided  by  this  fran- 
chise, all  of  the  rights  and  privileges  granted  hereunder  shall 
cease,  forfeit  and  be  lost  to  them. 

"Section  V.  That  said  C.  T.  Ayres,  F.  J.  Emary  and 
D.  M.  Gibson,  or  their  assigns,  shall  furnish,  free  of  charge 
to  the  city  of  Osceola,  two  telephones  and  all  service  thereover, 
one  to  be  installed,  maintained  and  kept  up  in  good  condition  . 
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in  the  city  fire  station,  and  the  other,  installed,  maintained 
and  kept  up  in  good  condition  in  the  city  council  chamber. 

*  *  Section  VI.  This  ordinance  shall  be  in  force  and  effect 
for  the  period  of  25  years  from  and  after  its  adoption  by  a 
majority  of  the  electors  of  the  city,  voting  at  an  election 
called  to  allow  them  to  vote  on  the  question  of  granting  said 
franchise.  If  not  approved  by  a  majority  of  the  electors  vot- 
ing on  said  proposition,  this  ordinance  is  to  be  void;  but,  if 
approved  by  a  majority  of  those  voting,  to  be  binding.'* 

That  thereafter,  the  city  council,  acting  under  the  author- 
ity contained  in  Sections  775  and  776,  Code,  1897,  submitted 
said  ordinance  to  a  vote  of  the  qualified  electors  of  the  city  of 
Osceola  at  a  special  election,  and  a  majority  of  the  voters 
voting  at  said  election  voted  in  favor  thereof. 

The  plaintiff  is  a  taxpayer  and  citizen  of  said  city,  and, 
as  such,  challenges  the  legality  of  this  ordinance.  Defendant 
city  is  a  city  of  the  second  class,  organized  under  the  gen- 
eral laws  of  the  state. 

It  is  the  contention  of  the  plaintiff  that  the  ordinance  is 
void,  for  the  reason  that  the  legislature  of  the  state  has  never 
conferred  upon  the  city  the  power  to  grant  the  rights  at- 
tempted to  be  conferred  by  the  ordinance ;  that  the  power  of 
the  city  is  limited,  under  Section  776,  to  the  authorization 
of  the  use  of  the  streets,  alleys  and  other  public  places  for 
telephone  purposes,  only  by  ordinance  of  a  general  and  uni- 
form application,  which  applies  to  any  person,  firm  or  cor- 
poration that  desires  to  use  the  streets  and  alleys  for  that 
purpose;  that  it  has  no  authority,  under  the  statute,  to  pass 
an  ordinance  granting  to  an  individual  or  person  or  corpora- 
tion, the  right  to  occupy  its  streets  for  telephone  purposes; 
that  the  ordinance  must  be  of  a  general  nature,  so  that  all 
who  desire  to  enter  the  city  and  engage  in  the  business  may 
do  so,  under  the  ordinance. 

The  contention  of  the  plaintiff  was  challenged  by  demur- 
rer.   The  demurrer  was  sustained,  and,  the  plaintiff  electing 
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to  stand  upon  Ms  petition,  the  court  entered  judgment  against 
the  plaintiff  for  costs.    Prom  this,  the  plaintiff  appeals. 

To  a  proper  understanding  of  the  contention,  it  is  well 
to  have  before  us  the  statutes  which  we  are  called  upon  to 
construe. 

Section  2158,  Code,  1897,  provides : 

*  *  Any  person  or  firm,  and  any  corporation  organized  for 
such  purpose,  within  or  without  the  state,  may  construct  a 
telegraph  or  telephone  line  along  the  public  roads  of  the 
state. ' ' 

Section  775  of  the  same  Code  provides : 

**  Cities  and  towns  shall  have  the  power  to  authorize  and 
regulate  .  .  .,  telephone,  .  .  .  and  other  electric  wires, 
and  the  poles  and  other  supports  thereof,  by  general  and  uni- 
form regulation,  and  to  provide  the  manner  in  which,  and 
places  where,  the  same  shall  be  placed  upon,  along  or  under 
the  streets  ...  of  such  city  or  town,  and  may  divide  the 
city  into  districts  for  that  purpose." 

Section  776  provides: 

'  *  No  franchise  shall  be  granted,  renewed  or  extended  by 
any  city  or  town  for  the  use  of  its  streets,  ...  or  public 
places,  for  any  of  the  purposes  named  in  the  preceding  sec- 
tion, unless  a  majority  of  the  legal  electors  voting  thereon 
vote  in  favor  of  the  same  at  a  general  or  special  election. 
The  council  may  order  the  question  of  granting,  renewal  or 
extension  of  any  such  franchise  submitted  to  a  vote  at  a 
general  election,  or  at  one  specially  called  for  that  purpose ; 
or  the  mayor  shall  submit  said  question  to  such  vote  upon 
the  petition  of  twenty-five  property  owners  of  each  ward  in  a 
city,  or  fifty  property  owners  in  any  incorporated  town. 
Notice  of  such  election  shall  be  given  in  two  newspapers  pub- 
lished in  said  city  or  town,  if  there  are  two,  if  not,  then  in 
one,  once  each  week  for  at  least  four  consecutive  weeks.  .  .  . 
The  party  applying  for  the  franchise,  or  for  a  renewal  or 
extension  thereof,  shall  pay  all  expenses  incurred  in  holding 
the  election." 
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The  contention  of  the  plaintiff  is  that,  under  these  sec- 
tions of  the  Code,  the  only  power  vested  in  the  city  is  the 
power  to  determine  whether  or  not  the  city  shall  permit  within 
its  limits  the  establishment  of  a  telephone  system  j  that  it  must 
determine  by  ordinance  this  fact,  and  the  terms  and  condi- 
tions on  which  the  right  shall  be  granted,  and  then  submit 
this  to  a  vote  of  the  electors  of  the  city.  If  the  electors  deter- 
mine, by  a  majority  of  the  vote,  that  the  right  shall  be  granted 
under  the  terms  and  restrictions  in  the  ordinance,  then  and 
thereafter,  any  person,  firm  or  corporation  desiring  to  engage 
in  the  telephone  business  in  the  city,  may  enter  the  city, 
erect  its  poles,  string  its  wires,  and  do  business,  provided  it 
complies  with  all  the  conditions,  terms  and  restrictions  pre- 
scribed. Plaintiff  contends,  also,  that  the  ordinance,  to  be 
valid,  must  be  of  a  general  nature,  so  that  all  who  desire  may 
enter  upon  and  use  the  streets,  provided  compliance  is  made 
with  all  the  regulatory  terms  and  conditions  of  the  ordinance. 

It  must  be  conceded  that  no  telephone  company  can 
enter  upon  and  use  the  streets,  for  the  erection  of  its  poles 
and  wires,  except  by  consent  of  the  city,  expressed  by  ordi- 
nance. 

In  East  Bayer  Telephone  Co.  v.  Incorporated  Town  of 
Vail,  136  N.  W.  120  (not  oflScially  reported),  this  court,  in  a 
very  short  opinion,  said : 

"The  question  presented  on  this  appeal  is  whether  a 
telephone  company  has  a  right,  under  the  law  of  the  state,  to 
construct  and  operate  its  lines  in  and  through  the  streets  of  a 
city  or  town  and  maintain  a  local  telephone  syTstem  for  the 
transaction  of  general  telephone  business  in  such  city  or  town, 
without  procuring  from  the  municipal  authorities  a  license 
for  such  use  of  the  streets,  and  for  the  transaction  of  business 
therein.  The  precise  question  thus  presented  was  carefully 
considered  by  this  court  in  the  recent  case  of  Farmers'  Tele- 
phone Company  of  Quimhy  v,  Taivn  of  Washta,  157  Iowa  447, 
and  was  there  determined  adversely  to  the  plaintiff's  conten- 
tion herein.     And  notwithstanding  the  able  and  exhaustive 
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argaments  presented  for  our  consideration  in  this  case  by 
counsel  for  the  appellee,  and  by  counsel  who  appear  as  friends 
of  the  court,  we  think  the  decision  in  the  Washta  case  right. ' ' 

In  the  Washta  case,  it  was  insisted  that  Sections  775  and 
776  do  not  operate  to  restrict  the  telephone  company's  right 
to  establish  and  maintain  a  telephone  system  in  a  town  or 
city ;  that  Code  Section  2158  granted  them  all  the  right  they 
need;  and  it  was  contended  in  that  case  that  Section  2158 
gave  telephone  companies  plenary  power  and  right  to  use 
the  public  roads,  including  streets  of  cities  and  towns,  and 
that,  if  there  be  any  inconsistency  between  that  section  and 
the  two  later  sections  (775  and  776),  the  latter  must  yield. 

The  response  to  this  contention  was  that,  under  Code 
Section  753,  municipal  corporations  are  charged  with  the  care, 
supervision  and  control  of  public  highways  within  their  limits, 
and  that  this  power  came  to  them  from  the  time  when  cities 
and  towns  were  first  authorized  to  incorporate,  and  came 
within  definite  limits  for  self-government,  and  it  was  there 
said: 

**The  right  to  so  use  the  streets  has  been  regarded  as  a 
franchise,  without  a  grant  of  which,  by  proper  municipal 
authority,  the  proposed  work  could  not  be  lawfully  under- 
taken." 

The  final  conclusion  was  that  a  grant  or  a  franchise  from 
the  city  or  town,  and  its  ratification  by  a  vote  of  the  electors, 
are  conditions  precedent  to  the  right  of  any  person  or  cor- 
poration to  occupy  the  streets  of  such  municipality  with  a 
telephone  system. 

The  question  here  submitted  is  not  determined  by  any  of 
our  prior  cases.  It  was  neither  raised  nor  discussed.  It  is 
not  claimed  in  this  case  that  a  telephone  company  may  enter 
and  occupy  the  streets  of  a  city  without  permission  from  the 
city.  The  question  is,  How  shall  this  permission  be  granted  ? 
May  it  be  granted  to  an  individual,  person  or  corporation  who 
applies  for  it,  to  be  exercised  tinder  such  regulatory  measures 
as  the  people  approve ;  or  must  the  right  be  granted  generally 
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to  all  who  desire  to  enter,  with  regulatory  provisions  in  the 
ordinance  applying  alike  to  all  who  elect  to  exercise  the  right 
of  entry  under  the  grant  given  f 

This  is  a  new  question,  and  involves  the  construction  to 
be  given  to  Sections  775  and  776.  Although  the  question  is 
new  in  the  way  in  which  it  is  presented  here,  yet  the  decisions 
of  this  court,  heretofore  made,  furnish  much  food  for  reflec- 
tion upon  the  consideration  of  this  question. 

It  may  be  conceded  that  these  two  sections  do  not  affect 
the  Status  of  companies  who  acquired  a  right  to  the  use  oi 
the  streets  'under  Section  1324  of  the  Code  of  1873,  with  its 
amendment  (now  found  in  Section  2158  of  the  Code  of  1897), 
and  that  the  authority  to  authorize  the  use  of  streets,  as 
found  in  these  later  sections,  must  and  does  relate  to  companies 
which  have  not  acquired  a  right  under  the  law  existing  before 
their  enactment.  Still,  this  does  not  affect  the  present  contro- 
versy. This  ordinance  was  passed  after  the  enactment  of 
these  statutes. 

While  the  state  still  retains  the  control,  In  respect  to 
these  matters,  over  public  roads  generally,  it  has  delegated  to 
cities  and  towns  the  right  to  authorize  or  deny  the  right  to 
use  the  streets  of  the  city  for  the  purposes  indicated.  It  says : 
** Cities  and  towns  shall  have  the  power  to  authorize."  This 
is  a  delegation  of  power  from  the  state  to  the  city,  giving  it 
authority  to  authorize  and  regulate  telephones,  and  other  elec- 
tric wires  and  poles  and  other  supports  thereof,  by  general 
and  uniform  regulation,  and  to  provide  the  manner  in  which 
and  the  places  where  the  same  shall  be  placed  upon  and  along 
the  streets.    But  it  says; 

"No  franchise  shall  be  granted  .  .  .  for  the  use  of 
its  streets,  .  .  .  unless  a  majority  of  the  legal  electors  vot- 
ing thereon  vote  in  favor  of  the  same.*' 

The  council  may  order  the  question  of  granting  a  frtm- 
chise  to  be  submitted  to  a  vote  at  a  general  or  special  election. 
And  the  statute  further  provides : 


I 
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''The  party  applying  for  the  franchise  .  .  .  shall 
pay  aU  expenses  incurred  in  holding  the  election/' 

The  thought  of  the  statute  seems  to  be  tliat  there  may  be 
an  application  by  some  person^  finxL  of  corporation  for  a 
franchise;  that  the  application  may  be  granted  or  rejected; 
that  the  granting  or  rejecting  shall  be  submitted  to  a  vot^ 
of  the  people,  and,  if  an  election  be  held,  the*  person  applying 
for  the  franchise  shall  pay  the  expenses  of  the  election. 

In  the  Washta  case,  supra,  we  find  this  language : 
By  the  first  of  these  (Section  775)  cities  and  towns  are 
empowered  to  'authorize'  the  use  of  their  streets  for  such 
purposes,  and  by  the  second  (Section  776),  the  grant  of  such 
franchise  is  made  subject  to  the  ratification  of  the  voters  of 
the  municipality.  To  say  now  that,  notwithstanding  this 
statute,  the  streets  of  such  municipality  are  open  to  the 
entrance  of  every  person  or  corporation  which  may  be  minded 
to  try  its  hand  at  the  maintenance  of  a  telephone  system, 
without  permission  of  the  constituted  authorities,  or  the  ap- 
proval of  the  voters,  is  to  nullify  the  legislative  enactment. 
-  .  .  What  we  hold  is  that  the  legislature,  having  now 
expressly  clothed  the  cities  and  towns  of  the  state  with  power 
to  authorize  the  use  of  its  streets  for  such  purposes,  or,  in 
other  words,  to  grant  franchises  to  telephone  companies,  and 
having  further  made  the  validity  of  such  grant  dependent 
upon  their  ratification  by  popular  vote,  it  follows  of  neces- 
sity that  a  city  or  town,  acting  through  its  constituted  author- 
ities, may  exclude  from  its  streets  the  poles  and  wires  of 
any  company  or  system  to  which  such  permission  has  not  been 
extended.  It  will  not  do  to  say  that  the  extent  of  the  author- 
ity given  to  cities  and  towns  is  merely  to  regulate,  and  not  to 
authorize  or  prohibit.  .  .  .  As  we  read  the  Code  provisions 
to  which  we  have  adverted,  they  clearly  contemplate  that  a 
grant  or  franchise  from  the  city  or  town  and  its  ratification 
by  vote  of  the  electors  are  conditions  precedent  to  the  right  of 
any  person  or  corporation  to  occupy  the  streets  of  such  munic- 

VoL.  1781a.— 14  . 
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ipality  with  a  telephone  system.  ...  It  is  a  matter  of  com- 
mon observation  that  public  utility  corporations  have  quite 
universally  accorded  to  the  statute  the  effect  which  we  here 
give  to  it;  since  it  became  the  law  of  the  state,  they  have 
sought  and  obtained  entrance  into  the  cities  and  towns  of  the 
state  only  by  the  method  and  under  the  restrictions  imposed 
by  Code  Sections  775  and  776." 

In  People's  Passenger  R.  Co.  v.  Memphis  City  B.  Co.,  10 
Wall.  38  (19  L.  Ed.  844),  the  court  said  that  a  franchise  is  a 
special  privilege  conferred  by  the  government  on  an  indi- 
vidual or  corporation,  which  does  not  belong  to  the  citizens 
of  the  country  generally  of  common  right ;  that,  in  this  coun- 
try, no  franchise  can  be  held  which  is  not  derived  from  the 
law  of  the  state. 

We  are  inclined  to  think,  from  the  wording  of  the  statute 
and  the  purpose  to  be  accomplished  by  the  statute,  that  the 
word  was  used  in  its  limited  and  technical  sense,  as  a  priv- 
ilege conferred  by  grant  from  the  government  and  vested  in 
an  individual.  It  is  said,  in  all  cases  where  the  right  becomes 
a  property  right,  that  a  franchise  is  a  privilege  or  authority 
vested  in  certain  persons  by  grant  of  the  sovereign,  to  exer- 
cise powers,  or  to  do  and  perform  acts,  without  which  grant 
they  could  not  do  or  perform. 

In  the  following  cases,  a  franchise  has  been  defined  to  be 
a  particular  privilege,  conferred  by  the  sovereign  power  of 
the  state,  and  vested  in  individuals:  Ex  parte  Henshaw,  73 
Cal.  486  (15  Pac.  110) ;  L(mdoner  v.  People,  15  Colo.  246 
(25  Pac.  183);  Chicago  Municipal. Gaslight  cfe  Fuel  Co.  v. 
Town  of  Lake,  130  111.  42  (22  N.  E.  616). 

The  ordinary  signification  of  the  word  ** franchise"  is  a 
particular  privilege  or  right  granted  by  one  in  authority  to  an 
individual  or  to  a  number  of  persons.    It  is  said : 

**A  right  which  belongs  to  the  government  when  con- 
ferred upon  a  citizen  is  a  franchise." 

Of  course,  the  word  ** franchise"  is  often  used  in  a 
broader  sense,  indicating  a  right  granted  by  the  sovereign,  tj 
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be  exercised  by  all  citizens  who  come  within  the  purview  of 
the  franchise  granted.  To  make  a  franchise  effectual  in  a 
limited  sense,  it  must  be  accepted  by  the  party  to  whom 
the  franchise  rights  are  granted.  It  is  a  contract,  and  it  is 
irrevocable  unless  the  right  to  revoke  is  reserved  by  the  power 
g^antiQg  the  right. 

In  California  State  Telegraph  Co.  v.  Alta  Telegraph  Co., 
22  CaL  398,  the  court  holds  that  a  grant  of  a  franchise  is  in  the 
nature  of  a  vested  right  of  property,  subject,  in  most  cases, 
to  the  performance  of  conditions  and  duties  on  the  part  of 
the  grantee — generally  important  duties  of  a  public  nature. 
So  long  as  the  grantee  fulfills  the  conditions  and  performs  the 
duties  imposed  upon  him  by  the  terms  of  the  grant,  he  has 
a  vested  right,  which  cannot  be  taken  away  or  otherwise 
impaired,  any  more  than  other  property.  A  franchise  is  in 
the  nature  of  a  contract,  to  which  there  are  two  parties,  one 
who  grants  and  one  who  receives.  A  franchise,  to  be  effectual, 
must  be  accepted. 

As  said  in  Louisville  Home  Tel.  Co.  v.  City  of  LouismUe 
(Ky.),  113  S.W.  855: 

''What  is  commonly  termed  the  *  granting'  of  a  franchise 
by  a  city  for  one  of  these  public  utilities  is  in  the  nature  of  a 
contract  by  the  city  with  the  grantee  for  the  performance  of 
a  public  service." 

It  is  generally  conceded  that  a  franchise  is  property, 
and  that  the  title  to  this  property  is  vested  in  the  grantee  in 
the  franchise,  and  cannot  be  taken  away  from  him  without 
compensation.  See  Sellers  v.  Umon  Lumbering  Co.,  39 
Wis.  525. 

As  said  before,  it  is  true  that,  in  some  cases,  a  franchise 
is  a  mere  legal  right  or  privilege;  resulting  from  a  legislative 
enactment,  without  any  express  contract  between  the  state 
and  the  possessor  of  the  privilege.  But,  as  said  before,  we 
believe  the  limited  meaning  was  intended  by  the  legislature 
in  this  act,  and  that  it  was  the  purpose  of  the  legislature  to 
give  to  electors  of  municipalities  not  only  the  right  to  say 
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whether  entry  should  be  made  by  telephone  companies  and 
the  streets  used,  but  also  by  whom  and  on  what  terms  they 
should  be  entered  and  used.  As  said  in  tie  Washta  ease,  this 
has  been  apparently  the  understanding  among  telephone  cor- 
porations desiring  to  enter  cities  and  towns  since  the  enact- 
ment of  these  statutes. 

So  we  say  the  legislature  used  the  term  * 'franchise" 
advisedly  and  in  the  limited  sense.  No  public  utility,  as 
such,  has  a  natural  right  to  the  enjoyment  or  use  of  the  public 
streets  of  any  municipality  for  the  conduct  of  its  business. 
The  relationship  entered  into  between  the  city  and  the  pos- 
sessor of  the  franchise  is  contractual,  and,  since  the  electors 
have  the  right  tp  admit  or  reject  an  application,  they  have 
a  right  to  say  with  whom  the  municipality  shall  enter  into 
contractual  relations.  It  would  be  a  strained  and  unnatural 
construction  of  the  statute,  and  not  consistent  with  the  con- 
tractual relation  which  such  franchises  create,  to  say  that  the 
legislature  gave  to  cities  the  power  to  deny  admission  or  admit 
public  utility  corporations  to  the  use  of  its  streets,  and  yet 
intended  to  deny  to  it  the  power  or  right  to  determine  what 
corporation,  person  or  individual  shall  enjoy  the  privilege. 

If  plaintiff's  contention  is  right,  then,  if  the  city  desired 
a  telephone  system,  desired  to  center  into  contractual  relation- 
ship with  a  public  utility  corporation  to  furnish  for  it  a  tele- 
phone system,  it  would  be  compelled  to  open  the  door  to  every 
corporation  which  might  apply,  and  which  was  willing  to 
agree  to  conform  to  the  regulatory  matters  in  the  grant ;  and 
ambitious  companies,  over  the  objection  of  the  city  and  its 
people,  might  flock  like  blackbirds  to  the  field,  hoping  in  com- 
petition to  destroy  each  other.  That  the  legislature  intended 
the  grant  to  be  to  an  individual,  approved  by  the  city,  is 
indicated  in  the  closing  words  of  the  section,  to  wit,  **the 
party  applying  for  the  franchise  shall  pay  the  expenses  in- 
curred in  the  election.*' 

Take  a  broad  view  of  the  relationship  which  is  created 
between  the  city  and  the  corporation  by  the  franchise,  the 
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purposes  and  objects  to  be  attained  by  the  granting  of  the 
franchise.  The  primary  object  is  not  to  give  revenue  to  or 
secure  revenue  from  these  service  corporations.  It  is  to  secure 
good  and  efficient  service  by  these  companies  to  the  people 
of  the  municipality,  upon  such  terms  as,  in  the  judgment 
of  the  council,  promote  the  greatest  good,  not  alone  to  those 
who  use  the  utility,  but  to  the  entire  community,  including 
the  city  government  itself.  To  this  end,  the  relation  estab- 
lished must  be  contractual.  The  municipality  itself  has  the 
power  and  right  to  use  its  streets  for  the  purpose  of  furnish- 
ing public  service  such  as  is  fiirnished  by  these  public  service 
corporations.  Tq  this  end,  it  has  the  right  to  erect,  maintain 
and  operate  plants,  and  use  the  streets  for  furnishing  itself 
and  inhabitants  with  the  same  service  furnished  by  the  public 
utility  corporation  or  person.  It  may  discharge  these  duties 
to  the  people  itself,  or  it  may  grant  the  right  to  others  to 
disehai^e  these  duties.  The  granting  to  another  the  right 
to  discharge  these  duties,  which  the  city  itself  has  a  right  to 
discharge  for  itself,  creates  a  contractual  relation;  and  the 
granting  of  a  franchise  to  one'  of  these  public  utilities  is  in 
the  nature  of  a  contract  by  the  city  with  the  grantee  for  the 
performance  of  a  public  service — ^a  service  to  the  people  of 
the  municipality.  The  primary  /object  is  to  secure,  through 
these  municipalities,  service  to  the  inhabitants  of  the  munici- 
pality. These  public  utilities,  when  acting  under  a  franchise 
of  the  city,  are  simply  governmental  agencies,  and  important 
aids  to  the  city  in  discharging  its  public  duties  to  the  citizens 
of  the  city. 

It  may  be  argued  that  this  construction  tends  to  open 
the  door  to  monopoly.  The  legislature  evidently  has  guarded 
against  this,  in  requiring  that  the  application  for  a  franchise 
be  submitted  to  the  electors  of  the  municipality.  The  right 
to  reject  or  grant  the  application  is  placed  in  the  hands  of 
those  who  are  to  be  served,  and  whose  interests  are  involved 
in  the  granting  or  rejecting  of  the  franchise.  There  is  noth- 
ing in  this  construction  that  denies  to  any  company  or  corpo- 
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ration  the  right  to  make  the  application,  but  the  power  is 
reserved  in  the  people  of  the  municipality  to  say  whether 
the  franchise  applied  for  shall  be  granted  or  not.  The  grant- 
ing or  the  denying  affects  only  the  applicant  who  has  tendered 
his  services  to  the  people  of  the  municipality.  This  court 
having  settled  by  its  prior  decisions  that  the  electors  may 
deny  or  grant  to  an  applying  public  utility  corporation  the 
right  to  occupy  the  streets  or  public  places  of  the  city,^and 
to  do  business  in  the  municipality,  this  question  would  seem 
to  be  settled,  so  far  as  the  present  controversy  is  concerned. 

We  assume,  however,  that,  conceding  the  right  of  the 
electors  to  deny  or  grant  the  right  to  public  utilities  to  enter 
upon  the  streets  and  carry  on  their  business  in  the  munici- 
pality, it  is  still  contended  that  the  regulations  must  be 
general  and  uniform. 

In  the  case  before  vis,  there  seems  to  have  been  but  one 
applicant.  To  this  applicant,  the  city,  with  the  approval  of 
the  electors,  granted  a  franchise.  In  granting  the  franchise, 
regulatory  provisions  were  made.  There  is  no  claim  that  these 
are  unjust  or  discriminatory.'  It  is  suggested  that  the  city 
might  grant  a  privilege  to  other  public  utility  bodies  to  enter, 
and  then  make  other  or  different  regulatory  conditions.  This 
contention  would  seem  to  be  "^'the  cackle  of  the  unborn  about 
the  grave."  Under  our  holding,  the  city  clearly  had  a  right, 
on  an  affirmative  vote  of  the  electors,  to  grant  the  franchise 
to  these  defendants.  That  it  made  regulations  in  granting 
the  franchise  does  not  destroy  the  right  granted,  nor  render 
the  ordinance  invalid.  There  is  nothing  in  this  record  to 
show  that  any  other  company  has  applied  or  desires  to  apply, 
or  ever  will  apply,  for  a  franchise  covering  the  subject- 
matter  of  the  franchise  in  question.  If  such  application 
should  be  made  and  granted,  and  discriminating  regulatory 
matters  should  be  adopted  by  the  city,  the  question  may  arise 
for  consideration  and  adjustment  by  a  court;  but,  as  the 
record  now  stands,  we  see  no  ground  for  holding  that  the 
ordinance  passed  and  adopted  by  the  city  council  of  the 
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defendant  city  and  ratified  by  the  electors  is  void  for  any 
reason  whatsoever.  We  therefore  hold  that  the  court  was 
right  in  sustaining  the  demurrer  to  plaintiff's  petition. 

In  the  cases  decided  since  the  submission  of  this  case 
{State  ex  rel.  Shaver  v.  Iowa  Tel.  Co.,  175  Iowa  607,  and 
State  of  Iowa  v.  Chariton  Tel,  Co.,  173  Iowa  497),  we  find 
nothing  inconsistent  with  the  holding  here. 

4n  the  Shxwer  case,  an  effort  was  made  to  oust  the  defend- 
ant company  from  the  streets  of  Des  Moines.  It  was  con- 
tended that  it  was  without  a  franchise  to  operate  its  local 
telephone  and  exchange  system.  In  this  case,  it  appears  that 
the  rights  of  the  defendant  company  in  the  streets,  whatever 
they  were,  were  acquired  under  the  provisions  of  Section  1324 
of  the  Code  of  1873,  as  amended,  and  it  was  there  held  that, 
the  grant  of  right  coming  from  the  legislature  having  been 
accepted  by  the  company,  and  the  company  having  entered 
upon  the  streets  of  the  city  under  the  authority  granted,  the 
action  of  the  legislature  in  passing  Sections  775  and  776  did 
not  affect  the  rights  acquired;  that  those  statutes  must  be 
construed  as  having  prospective  and  not  retrospective  opera- 
tion; that  the  very  wording  of  these  sections  indicated  that 
they  would  apply  only  to  future  conditions,  and  not  to  con- 
ditions that  existed.  So  it  was  held  that,  the  company  having 
acquired  its  rights  directly  from  the  state,  under  an  act  of 
the  legislature,  the  city  had  no  power  to  destroy  these  vested 
rights  by  ordinance  or  otherwise ;  that  the  rights  acquired  in 
the  streets,  while  they  were  subject  to  regulation  by  the  city 
under  its  police  power,  or  under  the  power  granted  in  these 
later  sections  (775  and  776),  remained  until  withdrawn  by 
the  legislature — the  source  of  the  original  grant. 

It  was  held  that,  at  the  time  this  company  entered  upon 
the  streets  and  acquired  its  rights,  there  was  no  power  in  the 
city  to  grant  or  deny  them  the  right  they  sought  to  exercise ; 
that,  up  to  that  time,  the  whole  power  to  grant  the  right 
remained  in  the  state,  and  had  never  been  delegated  to  the 
city.    In  that  case,  it  is  said  in  substance  that  the  most  that 


216  Snyder  v.  Mount.  [178  Iowa 

could  be  claimed  for  these  statutes  (775  and  776),  under  the 
facts  of  that  case,  is  that,  after  their  passage,  cities  and  towns 
should  have  the  right  to  regulate  telephone  and  telegraph 
poles  and  wires  within  their  limits. 

In  the  Charii&ii  case,  the  rights  involved  were  acquired 
under  the  provisions  of  Section  1324  of  the  Code  of  1873,  as 
amended,  and  the  rights  granted  had  been  accepted  and  acted 
upon  by  the  defendant  company  before  the  passage  of  these 
later  statutes  now  under  consideration. 

Upon  the  whole  record,  we  think  the  case  should  be 
affirmed,  and  it  is — Affirmed, 

Evans,  C.  J.,  Deemer,  Ladd,  Weaveti,  Preston  and 
Salinger,  JJ.,  concur. 


Eva  R.  Snyder,  A'ppellant,  v.  J.  R.  Mount  et  al..  Appellees. 

WEAPONS:     Concealed  Weapons — Elements  of   Offense — ^Malicious 

1  Prosecution.  One  to  whom  a  revolver  was  handed,  and  who, 
during  the  time  in  question,  so  carried  the  same  that  a  large  part 
of  it  was  fully  exposed  to  view,  is  not  guilty  of  the  offense  of 
carrying  a  concealed  weapon.  So  held  in  an  action  for  malicious 
prosecution. 

MALICIOUS    PBOSECUTION:     IifaUce — ^Delay    in    Prosecution — 

2  Threats.  Maliee,  as  an  element  of  malicious  prosecution,  is  amply 
established  by  evidence  that  defendant,  for  ten  days,  allowed  the 
alleged  offense  to  pass  unnoticed,  and  during  such  time  utilized  such 
alleged  offense  as  a  weapon  to  deter  the  one  finally  arrested  from 
asserting  her  legal  rights. 

MALICIOUS  PBOSECUnON:     Probable  Cause— Advice  of  Public 

3  Prosecutor — Good  Faith.  Ordinarily,  it  is  a  jury  question  whether 
defendant,  in  an  action  for  malicious  prosecution,  fully  and  fairly 
stated  all  the  facts  to  the  public  prosecutor,  and  in  good  faith 
acted  on  such  prosecutor's  advice. 

Appeal  from  Gidhrie  District  Court. — ^L.  N.  Hays,  Judge. 

Friday,  October  27,  1916. 
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Action  at  law  to  recover  damages  on  account  of  an 
alleged  malicious  prosecution.  The  trial  court  directed  a  ver- 
dict for  defendants,  and  plaintiff  appeals. — Reversed, 

Rabbins  &  Smith  and  Otho  S.  Thomas,  for  appellants. 
Brow^i  &  BatscJdet,  for  appellees. 

Weaver,  J. — The  Citizens '  Bank  of  Panora  instituted  an 
action  before  a  justice  of  the  peace  to  remove  the  plaintiff 
and  her  husband  from  the  possession  of  certain  real  property. 
A  judgment  obtained  therein  was  being  enforced  by  a  writ  of 
removal,  when  trouble  of  some  kind  arose  between  the  sheriff 
and  plaintiff's  husband,  George  Snyder,  who  displaj'^ed  a 
revolver.  The  sheriff  took  the  weapon  away  from  Snyder, 
and  gave  it  to  the  plaintiff,  Snyder's  wife,  telling  her  to 
**keep  it  away  from  George."  Mrs.  Snyder,  who  was  present, 
wearing  a  coat  belonging  to  her  young  son,  received  the 
revolver  and  put  it  in  the  coat  pocket.  The  evidence  on  her 
part  tends  to  show  that  the  weapon  was  at  no  time  concealed, 
but  protruded  from  the  pocket,  in  plain  sight  of  the  by- 
standei-s.  The  sheriff,  having  removed  the  Snyder  goods  from 
the  premises,  went  away,  when  Mrs.  Snyder,  with  the  help 
of  others,  began  to  put  them  in  another  building  on  another 
part  of  the  premises,  not  described  in  the  warrant  of  removal. 
Learning  of  this  movement,  the  defendant  Mount,  acting  as 
attorney  for  the  bank,  returned  to  the  premises  in  contro- 
versy, and  requested  one  Miller  to  call  Mrs.  Snyder.  Miller 
responded  that  Mrs.  Snyder  was  angry  and  had  a  revolver, 
and  advised  him  uot  to  approach  her  at  that  time.  Mount, 
who  is  a  practising  lawyer,  evidenced  the  prudence  and  dis- 
cretion of  his  profession  by  not  insisting  upon  an  interview 
with  the  irate  woman,  and  went  away.  It  being  discovered 
that  the  judgment  and  writ  already  obtained  were  not  suffi- 
cient to  authorize  the  dispossession  of  the  Snyders  from  their 
second  line  of  defense,  IVIount  at  once  instituted  another  action 
of  forcible  entry  and  detainer  for  that  purpose.    On  the  re- 
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turn  day,  the  Snyders  appeared,  with  counsel,  for  the  purpose 
of  making  defense,  and,  by  pleading  title  to  the  premises, 
sought  to  secure  a  transfer  of  the  action  to  the  district  court. 
Wheri  this  was  developed,  Mount,  after  talking  with  the 
county  attorney,  swore  to  an  information  charging  Mrs.  Sny- 
der with  the  offense  of  carrying  a  concealed  weapon,  basing 
his  charge  on  the  occurrence  above  mentioned.  A  warrant 
was  issued,  and  plaintiff  taken  into  custody.  She  entered  a 
plea  of  not  guilty,  and  on  trial  was  acquitted.  Thereafter, 
she  began  this  action  for  damages,  alleging  that,  in  institut- 
ing the  criminal  proceedings,  Mount  acted  maliciously  and 
without  probable  cause.  Answering  the  petition  herein, 
Mount  admits  that  he  was  the  complaining  witness  in  said 
proceeding,  and  that  upon  trial  plaintiff  was  acquitted,  but 
pleads  that  he  acted  in  good  faith,  upon  reasonable  informa- 
tion and  belief,  and  upon  the  advice  of  the  county  attorney, 
after  a  disclosure  to  such  officer  of  the  facts  in  the  case.  On 
the  trial  below,  there  was  evidence  tending  to  show  all  the 
facts  contained  in  the  foregoing  recital.  It  also  tends  to 
show  that  no  movement  was  made  by  the  appellee  or  by  the 
bank  which  he  represented  to  vindicate  the  majesty  of  the 
law  against  the  carrying  of  concealed  weapons  until  ten  days 
later,  when  it  became  certain  that  the  Snyders  intended  to 
further  contest  their  alleged  rights  in  the  civil  case.  Plaintiff 
swears  that,  on  her  appearance  to.  the  second  action  of  forcible 
entry  and  detainer.  Mount  told  her  that,  if  she  would  **step 
down  and  out  and  quit  fighting,*'  he  would  not  publicly 
disgrace  her,  otherwise  he  would  do  so,  and  have  her  arrested ; 
and  that,  upon  her  refusal  of  his  demand,  she  was  arrested  on 
the  same  day.  Her  attorney  also  testifies  that  Mount,  having 
ascertained  that  the  witness  represented  Mrs.  Snyder,  told 
him  that,  if  he  pleaded  title  in  that  proceeding  so  as  to  throw 
the  case  into  district  court,  he,  Mount,  would  have  the  witness' 
client  arrested.  This  witness  further  says  that,  as  soon  as 
Mount  looked  at  the  answer  and  saw  that  title  had  been 
pleaded,  he  said,  '*You  know  I  told  you  what  I  would  do  if 
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you  should  plead  title/'  and  immediately  proceeded  to  file 
information.  This  testimony  is  not  denied  by  the  appellee. 
The  trial  court  appears  to  have  sustained  the  motion  to 
direct,  on  the  theory  that  there  was  no  evidence  on  which 
the  jury  could  find  that  appellee,  in  beginning  the  criminal 

proceeding,  acted  maliciously  or  without  prob- 
ceaie?weapon8:  able  cause.    In  this  we  think  the  court  was 

elements  or  of-        ,        -,       .  mi  •  •• 

fense:  malicious  clearly  in  error.     The  evidence  was  mam- 

prosecution. 

ifestly  sufficient  to  support  a  finding  that  the 
weapon  had  beea  publicly  handed  to  the  appellant  by  the 
sheriff,  that  she  received  it,  and,  during  the  rest  of  the  affair, 
carried  it  with  the  barrel  thrust  into  the  pocket  of  the  small 
coat  she  had  on,  with  the  handle  and  cylinder  exposed  to 
public  view ;  and  if  this  be  true,  as  the  jury  could  have  found. 
there  was  no  violation  of  the  statute,  and  there  was  a  manifest 
ateence  of  probable  cause  for  her  arrest  and  prosecution  upon 
charge  of  a  public  offense. 

So,  too,  upon  the  question  of  malice.  The  fact  that  for 
ten  days  the  appellee  was  content  to  let  the  alleged  offense  pass 
unnoticed,  and  then  held  the  charge  as  a  weapon  or  threat 

over  appellant's  head,  to  deter  her  from  mak- 

2-    MAUCIOU8  PROS-    .  J     «  •     •!  X'  J    1-  j.\, 

BcuTioN :  mai-     ing  a  defense  m  a  civil  action,  and  began  the 

ice :  delay  in 

prosecution:        prosccution  only  when  such  threat  had  proved 

ineffective  in  its  purpose,  affords  ample 
ground  to  sustain  the  charge  of  malice,  within  the  meaning 
of  the  law. 

Nor  do  we  think  the  claim  that  appellee  acted  upon  the 

advice  of  the  county  attorney  is  so  well  shown  that  the  court 

should  say  that  the  defense  was  established  as  a  matter  6f 

3.  MAUCI0U8PR0S-  1»^-     I^  is  for  the  jury  to  say  whether,  in 

Sbiecause^rad-    obtaining  that  advice,  appellee  in  good  faith 

prosecutor"^       discloscd  all  the  facts  fully  and  fairly  to  the 

eood  faith* 

county  attorney,  and  then  acted  upon  the 
advice  so  obtained.  The  criminal  law  cannot  be  legitimately 
made  use  of  to  deter  parties  from  an  assertion  of  their  rights 
in  the  civil  courts.     The  law  as  we  have  stated  it  is  too 
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elementary  and  familiar  to  justify  any  citation  or  discussion, 
of  precedents. 

The  motion  of  appellee  for  a  directed  verdict  should  have 
been  overruled.  The  cause  will,  therefore,  be  remanded  for  a 
new  trial,  and  for  that  purpose,  the  judgment  below  is — 
Reversed. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


James  M.  Tbulin,  Appellee,  v.  Wm.  J.  Plested  et  al., 

Appellants. 

ATTOBKET  AKD  OLIENT:     Professional  Conduct — ^Filing  Answer 

1  for  Advezsary.  The  conduct  of  an  attorney,  in  filing  an  answer 
on  behalf  of  one  against  whom  he  had  been  consulted  by  the 
cross-petitioner,  is  not  necessarily  a  violation  of  professional  pro- 
priety. So  held  where  such  filing  did  not  in  any  manner  prejudice 
the  substantial  right  of  the  one  against  whom  the  answer  was 
filed. 

QUIETINO   TITLE:     Possession— Notice    Imparted— Possession   "by 

2  Vendor.  Possession  of  real  estate  by  one,  after  he  has  formally 
conveyed  it,  imparts  no  constructive  notice  of  any  claim  of  right 
on  his  part  adverse  to  the  title  so  conveyed. 

EVIDENCE:     Burden  of  Proof — Quieting  Title.     One  who  conveys 

3  his  land,  and  later  seeks  to  quiet  title  against  a  third  party  who 
purchased  of  his  vendee,  has  the  burden  to  show: 

(1)  The  fraud  of  his  vendee. 

(2)  The  prompt  rescission  on  discovering  the  fraud  practiced 
bv  vendee. 

(3)  That  the  third  party  took  title  with  knowledge  of  said 
fraud. 

Evidence  reviewed,   and  held   insufficient   to  meet   the   third 
burden. 

Appeal  from  Guthrie  District  Court. — J.  H.  Applegate, 

Judge. 

Friday,  October  27,  1916. 
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Suit  in  equity  to  quiet  plaintiff's  title  to  land.  There 
was  a  decree  as  prayed,  and  defendants  appeal. — Afftrmed. 

Carl  P,  Knox,  C.  E.  Berry  and  A,  M.  Fagam^  for  ap- 
pellants. 

MiUigan  &  Maore^ior  appellee. 

Weaves,  J. — The  defendant  William  J.  Plested  was  for- 
merly the  owner  of  the  land  in  controversy.  Through  the 
agency  of  one  Orisell,  he  sold  and  conveyed  the  land  to  John 
Roberts,  in  exchange  for  lands  owned  by  the  latter  in 
Nebraska.  Later,  Boberts  sold  and  conveyed  the  land  to  the 
plaintiff  in  this  action.  Thereafter,  Plested,  claiming  to  have 
been  defrauded  in  the  deal  with  Roberts,  denied  the  validity 
of  the  title  acquired  by  plaintiff,  who  began  this  proceeding 
to  quiet  same. 

Plaintiff  obtained  his  title  from  Roberts  by  warranty 
deed,  and  says  that  he  took  the  same  in  good  faith  for  a  valu- 
able consideration,  without  notice  or  knowledge  of  any  adverse 
claim  on  Plested 's  part.  The  defendant  Plested,  in  answer 
to  the  petition,  alleges  that  he  was  induced  to  make  the  deed 
to  Boberts  by  false  representations  on  the  part  of  the  latter 
eaneeming  the  character,  quality  and  value  of  the  Nebraska 
land,  and  that,  soon  thereafter,  and  before  Roberts  had  made 
conveyance  to  him  of  the  Nebraska  land,  he  learned  of  the 
fraud  which  had  been  practiced  upon  him  and  rescinded  the 
exchange, — of  all  which  he  says  plaintiff  had  notice  when  he 
took  the  conveyance  from  Roberts.  Relying  upon  this  defense, 
Plested  asks  that  the  petition  be  dismissed,  and  that  his  title 
be  quieted  against  the  plaintiff.  Roberts  was  also  made  a 
defendant,  and  filed  an  answer  by  attorneys  Milligan  &  Moore 
(who  also  represent  plaintiff),  in  which  answer  he,  in  sub- 
stance, conceded  the  plaintiff's  title  to  be  as  stated  in  the 
petition.  In  reply  to  the  answer  of  Plested,  plaintiff  alleges 
that,  prior  to  consummating  the  deal  with  Roberts,  he  met 
Plested,  who  was  then  in  possession  of  the  land,  and,  being 
told  that  plaintiff  was  to  make  a  trade  for  it,  Plested  informed 
plaintiff  that  his  possession  was  as  tenant  only,  and  did  not 
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in  any  manner  disclose  or  assert  any  other  right  or  claim 
of  title,  until  after  the  deal  between  plaintiff  and  Roberts 
had  been  fully  consummated.  Other  matters  pleaded  are  not 
material  in  passing  upon  the  appeal. 

I.  At  the  opening  of  the  trials  below,  the  defendant 
moved  for  an  order  that  the  firm  of  Milligan  &  Moore,  appear- 
ing as  counsel  for  plaintiff,  be  excluded  from  any  further 

part  in  the  proceedings ;  because  they,  or  one 

'  cuBi^:  prof 68-   of  them,  had  been  consulted  by  the  defendant 

fliing  answer  '    with  reference  to  the  bringing  of  an  action 

for  adversary. 

against  Roberts  for  his  fraud  in  the  original 
deal,  and  had  undertaken  to  represent  his  interests  against 
the  said  Roberts.  The  n^otion  was  denied  by  the  court,  and 
of  this  the  appellants  complain. 

It  does  not  appear  that  either  Milligan  or  Moore  had 
ever  been  consulted  by  defendant  with  respect  to  his  interests 
or  claims  against  the  plaintiff  in  this  case.  The  utmost  which 
they  had  done  was  to  become  engaged,  tentatively  perhaps,  to 
assist  in  presenting  the  defendant's  claim  or  claims  against 
Roberts,  and  it  was  quite  possible  for  defendant  to  have  a  good 
cause  of  action  against  Roberts  and  yet  be  without  a  good  or 
sufficient  defense  against  the  right  of  plaintiff,  if  a  purchaser 
without  notice,  to  have  the  title  quieted  in  him;  and  there 
would  be  no  clear  violation  of  professional  propriety  in  advo- 
cating plaintiff's  suit  in  such  case  and  in  representing  defend* 
ant  in  asserting  a  claim  for  damages  against  Roberts.  It  may 
be  true  that  a  sensitive  regard  for  the  proprieties  would  have 
prevented  their  filing  answer  for  Roberts  in  a  suit  to  which 
they  had  made  him  a  defendant,  but  the  answer  was,  in 
effect,  a  simple  admission  of  the  truth  of  the  claim  set  up  by 
plaintiff.  It  took  no  issue  with  the  plaintiff  and  asserted 
no  cross-claim  against  the  appellant.  The  impropriety,  if  any 
there  was,  was  purely  of  a  formal  character  and  did  not 
in  any  manner  prejudice  the  substantial  rights  of  the 
appellant. 

II.  That  appellant  was  defrauded  in  his  deal  with 
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Orisell  and  Roberts  may  be  true,  but  the  central  question 
in  the  case  is  whether  plaintiff  acquired  his  title  without 

notice  of  the  appellant's  alleged  rescission  or 
posSSSon?"^'  right  to  rescind.    The  trial  court,  after  hear- 

notice  imparted  i 

possession  by      ing  the  evidence,  sustained  the  affirmative  of 

vendor. 

this  proposition,  and  we  think  there  can  be 
little  doubt  that  the  record  will  permit  no  other  conclusion. 
It  is  true  that  appellant  was  in  possession  of  the  land  when 
plaintiff  took  the  conveyance  from  Eoberts,  but,  having  sold 
and  conveyed  to  Roberts,  his  continued  possession  imparted 
no  constructive  notice  of  any  claim  of  right  on  his  part  adverse 
to  the  title  so  conveyed.  On  the  contrary,  it  was  to  be  pre- 
sumed that  his  possession  under  such  circumstances  was  that 
of  a  mere  hold-over,  or  tenant  at  will  of  the  grantee  to  whom 
his  conveyance  had  been  made.  Dodge  v.  Davis,  85  Iowa  77 ; 
Sproffue  V.  White,  73  Iowa  670 ;  Koon  v.  Tratnel,  71  Iowa  132. 

Though  he  could  readily  have  done  so,  appellant  does 

« 

not  pretend  to  say  that  he  ever  informed  or  notified  appellee 
of  any  purpose  to  repudiate  the  deal  with  Roberts,  until  after 

the  conveyance  from  Roberts  to  appellee  had 
'  denof  proof :  "    been  made  and  delivered.    On  the  contrary'  it ' 

quIeUncr  title.  .  .,  i. 

is  satisfactorily  shown  that,  before  dealmg 
with  Roberts,  the  appellee  had  a  conversation  with  appellant 
concerning  his  possession  of  the  farm,  and  appellant  told  him 
he  was  there  as  a  renter  or  tenant  only.  This  he  does  not 
deny.  Indeed,  the  plan  or  purpose  to  attempt  a  rescission 
of  the  trade  with  Roberts  seems  to  have  been  an  afterthought, 
which  did  not  take  possession  of  his  mind  until  a  year  and  a 
half  after  the  alleged  fraud  wtis  perpetrated  upon  him,  and 
after  the  deal  between  Roberts  and  the  appellee  had  been 
substantially  perfected.  The  deal  between  him  and  Roberts 
took  place  in  October,  1912;  and,  as  late  as  March,  1914, 
he  gave  his  note  to  Roberts  to  cover  an  item  of  interest  upon 
an  outstanding  indebtedness  secured  by  mortgage  upon  the 
land  in  controversy,  payment  of  which  item  he  had  assumed 
in  the  very  contract  which  he  now  asks  the  court  to  permit 
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him  to  rescind.  Testimony  of  a  third  party  to  the  effect  that, 
in  some  conversation  with  appellee,  before  the  latter  pur- 
chased the  land,  witness  warned  him  that  there  was  likely  to 
be  some  trouble  over  the  property,  does  not  materially  affect 
the  situation.  The  witness  makes  no  claim  to  having  informed 
appellee  that  the  suggested  trouble  would  arise  out  of  the 
deal  between  appellant  and  Roberts,  but  the  clear  inference 
from  his  statement  is  that  he  had  reference  to  the  fact  that 
Roberts  had  already  entered  into  an  executory  contract  with 
one  Watkins  for  the  sale  of  the  same  property. 

It  is  unnecessary  to  pursue  the  discussion  further.  The 
burden  was  upon  appellant,  not  only  to  prove  the  alleged 
fraud  by  which  he  was  misled  into  the  conveyance  of  his  land 
to  Roberts,  and  his  rescission  of  such  conveyance  promptly 
upon  ascertaining  the  truth,  but  also  to  prove  that  the  appellee 
took  the  title  from  Roberts  with  notice  of  these  facts.  In  this 
latter  respect,  at  least,  there  is  a  manifest  failure  of  proof. 

The  decree  below  is  right,  and  it  must  be,  and  it  is, — 
Affirmed, 

Evans,  C.  J.,  Deemkb  and  Preston,  JJ.,  concur. 


Carrie  Carlisle,  Administratrix,  Appellee,  v.  Davenport  & 
Muscatine  Railway  Company,  Appellant. 

NBGLIOENCE:  Evidence — Sufficiency— Excessive  Train  Speed  at 
\  Station.  Evidence  reviewed,  and  held  sufficient  to  carry  to  the 
jury  the  question  of  defendant's  negligence  in  the  rate  of  speed 
employed  in  running  a  train  past  a  station,  while  deceased,  in  a 
place  of  danger,  but  in  compliance  with  the  rules  of  the  company, 
was  signalling  the  train  to  stop. 

NEOLTOENCE:  No-Eyewitness  finle— Piesnmption  of  Care.  Prin- 
2  ciple  recognixed  that,  when  there  is  no  living  eyewitness  of  an 
accident,  deceased  will  be  presumed  to  have  been  exercising  due 
care.  Applied  in  a  case  where  deceased,  in  the  nighttime,  at  a 
railway  station,  and  in  a  place  of  danger,  but  in  compliance  with 
the  rules  of  the  company,  was  signalling  a  train  to  stop. 
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HSW  TBIAI*:     Discretion  of  Court — ^Reluctance  to  Beverse  Order 

3  Granting.  The  trial  court  has  a  discretion  in  granting  new 
trials,  and  the  appellate  court  will  not  ordinarily  interfere  with 
such  ruling. 

Appeal  from  Muscatine  District  Court. — ^A.  P.  Babkeb, 

Judge. 

Saturday,  October  28,  1916. 

This  is  an  appeal  by  defendant  from  an  order  granting 
plaintiff  a  new  trial. — Affirmed.  ^ 

E,  M.  Warner,  for  appellant. 

Kauffmann  &  WiUis,  W.  M.  Chamberlirv  and  J.  J,  Fish- 
hum,  for  appellee. 

Preston,  J. — 1.  At  the  close  of  plaintiff's  testimony,  the 
court  sustained  defendant's  motion  for  a  directed  verdict, 
but  later  sustaine<]  plaintiff's  motion  for  a  new  trial. 

Defendant  operates  an  electric  railroad  from  Davenport 
to  Muscatine.  Between  9  and  10  o'clock  in  the  evening 
Iff  November  8,  1913,  plaintiff's  intestate  was  at  a  station  upon 
defendant's  line  called  Melphine  Station,  for  the  purpose  of 
becoming  a  passenger  upon  one  of  the  cars  of  defendant  com- 
pany. It  is  alleged  in  the  petition  that,  while  plaintiff's 
intestate  was  upon  the  platform  of  said  station,  he  was  struck 
by  defendant's  car,  and  received  injuries  which  caused  his 
death;  that  deceased  was  free  from  contributory  negligence. 

Several  grounds  of  negligence  are  alleged  in  the  petition, 
but  the  court  sustained  the  motion  for  a  new  trial  on  the 
ground  that  there  was  evidence  to  go  to  the  jury  as  to  only 
two  of  such  grounds,  which  are,  in  substance :  That  deceased 
had  signalled  the  motorman  to  stop;  and  that  the  motorman 
running  the  car  had  answered  the  signal  by  two  short  blasts 
of  the  whistle,  but  failed  to  stop  said  car,  which  was  being 

Vol.  178  Ia.— 15 
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run  at  a  high,  dangerous  and  negligent  rate  of  speed,  colliding 
with  the  said  deceased  before  he  could,  in  the  exercise  of 
ordinary  care,  get  out  of  the  way;  and  that  the  car  which 
struck  deceased  was,  under  the  circumstances,  operated  at  a 
dangerous,  reckless  and  negligent  rate  of  speed. 

On  the  evening  in  question,  plaintiff's  intestate,  about 
65  years  of  age,  went  to  the  station  in  question,  with  the 
intention  of  taking  passage  to  Muscatine.    Melphine  Station 

is  located  upon  a  curve,  and  because  of  this, 

*  evidence :  suffl-     as  plaintiff  Contends,  the  light  is  suddenly 

&ive  train  speed    thrown  on  the  station,  and  temporarily  blinds 

atatation,  * 

the  prospective  passenger.  East  of  the  sta- 
tion is  an  intervening  board  fence,  4  feet  8  inches  above  the 
platform,  which  plaintiff  claims  cuts  off  the  view  of  an  ap- 
proaching car,  to  a  considerable  extent.  From  the  east  to 
the  west,  there  is  a  downward  grade  of  one  per  cent.  The 
rules  of  the  railway  company,  which  were  posted  in  the  station 
at  Melphine,  provide: 

* '  When  you  hear  approaching  train  sound  one  long  blast 
of  whistle  for  station,  step  out  to  the  rail  and  extend  one  arm 
horizontally  across  the  track.  Remain  so  until  the  motorman 
answers  with  two  short  blasts  of  the  whistle,  then  step  back 
away  from  the  rail.  At  night,  do  the  same,  holding  a  lighted 
match  or  burning  paper  in  your  hand,  waving  same  until 
the  motorman  replies  with  two  short  blasts  of  the  whistle.*' 

Before  deceased  started  to  the  station,  he  got  a  supply 
of  matches,  to  be  used,  as  plaintiff  claims,  to  signal  the  car. 
The  evidence  tends  to  show  that  it  was  a  cold,  cloudy  night, 
with  the  wind  blowing  from  the  northwest.  No  one  was 
present  at  the  station  except  deceased,  and  there  is  no  evidence 
of  any  eyewitness  who  saw  the  accident.  At  the  time  in 
question,  the  car  was  late.  The  evidence  tends  to  show  the 
following  state  of  facts:  That,  as  the  car  came  down  the 
grade,  it  was  traveling  at  between  45  and  50  miles  an  hour. 
The  motorman  gave  one  long  signal  at  the  usual  whistling 
post,  and  when  he  was  about  300  feet  from  the  station,  he 


Oct.  1916]  Caruslb  v.  Davenport  &  M.  R.  Co.  227 

gave  two  short  blasts  of  the  whistle,  and  when  even  with 
the  station,  he  gave  three  short  blasts  of  the  whistle,  and  as 
these  blasts  were  given,  deceased  was  struck.  The  next  morn- 
ing, blood  splashes  were  found  on  the  platform,  splashed  in 
a  westerly  direction,  and  a  burned  piece  of  paper  was  lying 
on  the  platform. 

Some  other  circumstances  will  be  referred  to  later  in  the 
discussion,  in  regard  to  the  reason  for  the  ruling  by  the 
district  court.  The  motion  for  new  trial  was  based  upon 
numerous  grounds ;  but  the  court  indicated  that,  when  he  sus- 
tained defendant's  motion  for  a  directed  verdict,  he  was  of 
the  opinion  that  there  was  not  sufficient  evidence  to  take 
the  case  to  the  jury  as  to  any  of  the  grounds  of  negligence 
alleged,  or  that  any  alleged  negligence  of  the  defendant  was 
the  proximate  cause  of  the  death  of  deceased,  but  that,  upon 
reflection,  he  was  of  opinion  that  there  was  sufficient  evidence 
as  to  the  two  grounds  before  indicated,  and  that,  for  this 
reason,  a  new  trial  ought  to  be  granted. 

The  evidence  at  some  points,  particularly  as  to  how  the 
injury  occurred,  is  largely  circumstantial.  Appellant  seeks 
to  bring  the  case  within  the  rule  of  some  of  the  cases,  that, 
if  it  is  no  more  probable  that  the  injury  occurred  in  the 
manner  contended  by  plaintiff  than  is  the  theory  of  the 
defendant  as  to  how  it  occurred,  there  would  be  no  jury 
question.  The'  rule,  stated  briefly,  seems  to  be  that  plaintiff 
may  establish  his  case  and  sustain  the  burden  cast  upon 
him  by  circumstantial  evidence,  and,  when  a  cause  is  shown 
that  might  have  produced  the  injury,  and  the  injury  happens 
in  that  manner,  the  jury  should  be  left  to  decide  whether 
or  not  it  was  so  caused,  in  the  absence  of  evidence  of  any 
other  cause.  In  its  opinion,  the  trial  court  stated  and  found, — 
and  we  think  the  record  sustains  the  finding : 

"That  the  jury  might  well  have  found  from  the  evidence 
that  deceased  left  the  home  of  his  employer  in  ample  time  to 
have  reached  the  interurban  station  before  the  car  which  he 
designed  to  take  came  in  sight  of  the  station;  that  he  was 
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familiar  with  the  method  of  signalling  the  ear  at  night,  and 
went  prepared  with  matches  to  give  the  signal  which  the  rules 
of  the  company  had  prescribed.  That  the  car  approached  the 
station  at  a  speed  and  nncontrolled  to  a  degree  that  would 
have  been  negligent,  had  a  timely  signal  to  stop  been  given. 
That  he  was  upon  the  platform  when  struck.  Two  witnesses 
who  were  upon  the  car  testified  as  to  the  giving  of  signals 
by  the  motorman  by  the  blowing  of  his  whistle.  They  differ 
as  to  the  character  and  place  of  the  giving  of  these  signals. 
One  of  these  witnesses  is  certain  that  the  signal  usually  given 
when  a  night  passenger  is  seen  by  the  motorman,  and  that 
the  car  will  stop,  was  blown  at  some  distance  from  the  station. 
The  other  heard  a  different  signal,  and  no  other,  just  before 
the  car  struck  deceased.  Which  was  correct  was  for  the 
jury  to  say.  Plaintiff's  theory  is  that  deceased  signaled  the 
car;  that  his  signal  was  seen  and  answered,  but  that  the  car 
was  coming  at  such  a  negligent  rate  of  speed  that,  before  he 
could  get  out  of  the  way,  he  was  struck.  Defendant  offered 
no  theory  of  the  accident  in  its  pleadings,  but  counsel  argue 
that  deceased  had  fallen  into  a  doze,  while  waiting  for  the 
car  in  the  booth  erected  for  the  shelter  of  passengers  while 
waiting  for  cars ;  that  he  was  aroused  by  the  whistle  or  other 
noise  of  its  approach,  and  rushed  out  just  in  time%to  be 
caught  by  it  in  passing  the  station.  The  question  for  decision 
here  then  is:  Are  the  facts  established  by  the  evidence  as 
above  stated  so  related  to  each  other  that  the  only  conclusion 
that  can  fairly  or  reasonably  be  drawn  from  them  is  that 
deceased  had  been  signaling  the  car,  or  was  signaling  it,  and 
had  been  seen  by  the  motorman  in  time,  in  the  exercise  of 
reasonable  care,  to  have  stopped  before  the  accident  when 
he  was  struck?  Or  is  the  theory  that  he  was  in  a  doze  inside 
the  shelter  and  rushed  out  just  in  time  to  be  hit  with  the 
car  so  equally  sustained  by  the  evidence  that  a  jury  could 
only  conjecture  which  is  true?  Upon  the  trial,  I  took  the 
latter  view.  Reflection  and  reading  of  the  cases  has  led  me 
to  believe  that  I  was  in  error  in  so  doing.   ...   I  now  think 
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that  I  did  not  allow  weight  enough  to  the  evidence  as  to 
the  signals  blown  by  the  motorman.  There  was  no  passenger 
to  alight  at  Melphine,  and  if,  as  Mr.  Goddard  testified,  the 
motorman  gave  the  signal  that  the  car  was  going  to  stop  there, 
at  some  distance  before  he  reached  the  station,  it  could  fairly 
be  presumed  from  that  fact,  when  considered  in  connection 
with  the  facts  that  Mr.  Dollarhide  was  undoubtedly  at  the 
station  when  the  car  came  in  sight,  was  there  prepared  to 
signal  it,  and  knew  how  to  do  so,  that  he  had  given  the  proper 
signal,  and  that  he  knew  how  to  do  so,  that  he  had  given 
the  proper  sign,  and  that  the  motorman  had  seen  it.  .  .  . 
This  stopping  place  was  located  near  the  end  of  a  curve 
and  at  the  foot  of  quite  a  grade.  The  booth  was  close  to 
the  track,  and,  in  following  the  instructions  of  the  defendant 
company  to  the  public  as  to  ihe  method  of  signaling  the  car 
in  the  nighttime  to  stop,  a  night  passenger  was  obliged  to 
place  himself  in  a  position  of  danger,  if  he  did  not  promptly 
retreat  after  he  was  informed  that  his  signal  had  been  dis- 
covered by  the  motorman.  If  he  did  not  wait  until  he  knew 
that  he  had  been  seen,  the  car  was  likely  to  go  by  and  leave 
him  in  the  countrj^  in. the  nighttime.  The  signal,  a  lighted 
match  or  bit  of  burning  paper,  unless  one  carried  a  lantern 
or  other  light,  was  uncertain  and  diflScult,  especially  if  the 
night  was  windy.  The  location  of  the  station,  or  the  failure 
to  provide  a  safe  and  certain  method  of  signaling,  may  nof 
indicate  negligence  upon  the  defendant's  part;  but  it  seems 
just  that  the  motorman,  knowing  the  situation,  should  be 
held  negligent  if  he  did  not  approach  the  station  with  such 
care  as  would  avoid  injury  to  one  who  might  be  there  in  the 
darkness  trying  to  signal  him  to  stop.'' 

The  court  then  indicated  that  the  motion  was  sustained 
upon  the  grounds  before  indicated.  The  following  cases,  and 
others  which  might  be  cited,  sustain  the  theory  of  the  trial 
court  in  granting  a  new  trial.  Brownfield  v.  Chicago,  R,  7.  cf* 
P.  R.  Co,,  107  Iowa  254,  cited  in  Lehnian  v,  Minneapolis  d: 
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St,  L.  B,  Co.,  153  Iowa  118.  See,  also,  Avise  v,  Lnienirban 
R.  Co.,  174  Iowa  592. 

2.  On  the  question  of  contributory  negligence,  the  trial 
court  was  of  opinion  that,  as  there  were  no  eyewitnesses  to 
the  accident,  deceased  was  presumed  to  have  been  in  the 

exercise  of  due  care.    Powers  v.  Des  Moines 

JuiI^Uliu^p-    ^^^y  ^-  ^'^'>  ^^^  ^^^*  "^^^^  Bruggemm  v. 
tionof  care.        luinois  Cent.  B.  Co.,  147  Iowa  187,  207,  and 

other  cases,  are  cited.  Appellant  contends  that  this  presump- 
tion does  not  always  obtain,  even  though  there  are  no  eye- 
witnesses, and  that,  if  all  the  circumstances  under  which  the 
injury  was  received  are  shown,  the  presumption  cannot  pre- 
vail against  evidence  which  shows  that  due  care  was  not  exer- 
cised. They  cite,  among  other  cases,  Crcmford  v.  Chicago^ 
G.  W,  B,  Co.,  109  Iowa  433 ;  Baymond  v.  BurHngion,  C.  B,  & 
N.  B.  Co.,  65  Iowa  152;  Ames  v.  Waterloo  &  C.  F.  B.  T.  Co., 
120  Iowa  640;  Woolf  v.  Nauman  Co.,  128  Iowa  261;  Ellis  v. 
Bepnblic  OH  Co.,  133  Iowa  11 ;  Plaiter  v,  Minneapolis  &  St.  L. 
B.  Co.,  162  Iowa  142,  150. 

Without  going  into  the  evidence,  we  are  satisfied  from  a 
reading  of  it  that,  under  the  record,  the  trial  court  did  not 
err  at  this  point. 

3.  It  is  possible  that  we  have  referred  to  the  points 
already  discussed  more  fully  than  need  be,  in  view  of  the  rule 
in  regard  to  granting  new  trials.     It  is  a  familiar  rule  that 

the  trial  court  has  a  discretion  in  granting 
cretion  of  court:  ncw  trials,  and  this  court  will  not  ordinarily 

r6luct&nc6  t.o 

reverse  order       interfere  with  such  a  ruling.    We  would  not 

panting. 

be  justified,  under  the  record  in  this  case, 
ill  holding  that  the  trial  court  abused  its  discretion  at  this 
point.  See  Murray  v.  Chicago,  B.  I.  &  P.  B.  Co.,  145  Iowa 
212,  214;  Tathivell  v.  Cedar  Bapids,  122  Iowa  50,  58;  Morgan 
V.  Wagner,  79  Iowa  174.  Numerous  other  cases  might  be 
cited. 

Our  conclusion  is  that  there  was  no  error  in  the  ruling 
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of  the  court  granting  a  new  trial,  and  the  same  is,  therefore, — 
Affimied. 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 


John  Joeckel,  Appellee,  v.  C.  F.  Johnson,  Appellant. 

VZINIJE:     Place  of  Perfonnance — Sale  of  Beal  Estate — ^Breach.     A 

1  written  contract,  performable  by  its  terms  in  a  named  county, 
authorizes  suit  in  such  county  for  breach,  (Section  3496>  Code, 
1897.) 

PRINCIPLE  APPLIED:  Plaintiff  sold  his  farm  to  defendant 
by  written  contract,  which  provided: 

1.  That  the  non-defaulting  party  should  recover  $1,000  of  the 
defaulting  party. 

2.  That  the  contract  should  be  performed  in  Winterset,  Iowa, 
and  at  a  named  office. 

3.  That  deed  should  be  placed  in  escrow  in  a  named  bank  in 
Winter  set,  Iowa,  until  a  named  amount  was  paid. 

4.  That  action  for  damages  should  be  brought  in  the  county 
of  the  residence  of  the  non-defaulting  party. 

Plaintiff,  the  non-defaulting  party,  really  resided  in  Wisconsin, 
though  he  had  a  business  residence  in  Winterset.  Defendant 
breached  the  contract,  i/e/rf,  action  for  the  $1,000  was  properly 
brought  in  Madison  County,  in  wliich  Winterset  is  situated. 

BAliAOES:     Undated  Damages — ^Agreement  for— Wben  Sustain- 

2  able.  An  agreement  that  a  specified  sum  shall  be  recoverable  by 
the  non-defaulting  party  to  a  contract  will  be  sustained,  pro- 
vided such  sum  is  not  out  of  all  reasonable  proportion  to  the  loss 
sustained,  or  reasonably  to  be  anticipated  in  case  of  a  breach. 

PRINCIPLE  APPLIED:  Plaintiff  contracted  to  sell  defendant 
a  farm  for  $15,375,  and  gave  possession.  The  parties  agreed  that, 
in  case  of  breach  of  the  contract,  the  non-defaulting  party  should 
recover  $1,000.  Defendant  breached  the  contract.  The  contract 
tied  up  the  sale  of  the  farm.  Plaintiff  was  compelled  to  pay  taxes 
of  $100,  some  insurance,  a  commission  for  securing  the  contract, 
and  interest  on  a  first  mortgage  of  $400.  Plaintiff  lost  a  half 
year's  rent  of  the  farm,  the  profit  on  the  sale,  and  interest  on 
$14,000  for  one  year.  Plaintiff  also  suffered  other  inconveniences 
and  some  loss  of  time.  To  offset  this,  defendant  paid  $500  on  the 
contract,  which  sum  was  forfeited  under  the  contract  on  the  hap- 
pening of  the  breach;   but  defendant  recouped  this  loss  to  the 
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extent  of  $375  for  rent  collected  after  he  took  possession  of  the 
farm.     Held,  the  stipulation  for  damages  would  be  enforced. 

Appeal  from  Madismi  District  Court. — W.  H.  Fahey,  Judge. 

Saturday,  October  28,  1916. 

Action  at  law  to  recover  $1,000  on  a  land  contract, 
which,  as  plaintiff  contends,  was  stipulated  damages  for  loss, 
expense,  inconvenience,  etc.,  occasioned  by  the  failure  of  ap- 
pellant to  perform  his  part  of  the  contract.  There  was  a  trial 
to  the  court,  without  a  jury,  and  judgment  for  plaintiff  for 
the  amount  claimed,  with  interest.  Defendant  appeals. — 
Affirmed, 

HeiDry  &  Henry,  for  appellant. 

A.  W.  and  Phil  R,  Wilkinson  and  W.  8.  Cooper,  for 
appellee. 

Preston,  J. — The  petition  alleged,  substantially,  that  the 
parties  entered  into  a  written  contract,  January  24,  1913, 
whereby  plaintiff  sold  to  defendant  certain  lands  in  Madison 
,   „  ,       ^  County,  Iowa,  consisting  of  205  acres;  that 

1.  Venue  :  place  of  ./ »  ?  o  ^  > 

performance:  defendant  has  failed  to  perform  his  part  of 
estate :  breach,  ^j^^  contract ;  that  plaintiff  has  demanded  per- 
formance; that  defendant  has  forfeited  to  plaintiff  the  right 
to  recover  the  sum  of  $1,000,  provided  in  the  contract;  and 
that  plaintiff  has  been  to  the  expense  of  $50  attorneys'  fees 
for  collecting  the  same.  The  contract  provides,  among  other 
things : 

**Said  parties  further  agree  that,  if  either  party  makes 
default  in  or  refuses  or  neglects  to  comply  with  the  conditions 
hereto,  such  party  shall  forfeit  to  the  party  ready,  willing 
and  offering  to  comply  herewith  at  the  time  and  place  agreed 
on,  the  sum  of  $1,000,  which  sum  may  be  recovered  by  an 
action  hereon,  with  all  attorneys'  fees  and  costs  incident 
thereto;  as  damages  for  the  loss,  expense,  inconvenience  and 
delay  occasioned  thereby  and  incident  thereto  only,  and  such 
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damages  shall  uot  constitute  nor  be  construed  as  a  waiver 
of  right  to  demand  and  enforce  specific  performance  of  this 
contract." 

As  to  the  place  of  performance  of  the  contract,  there  are 
two  or  three  provisions  having  a  bearing : 

* '  It  is  agreed  that  this  contract  is  to  be  performed  at  the 
office  of  S.  M.  Hamilton,  Winterset,  Iowa.'* 

Also: 

**ABd  it  is  agreed  that  any  action  for  damages  as  above 
specified  shall  be  brought  in  the  county  of  the  residence  of  the 
party  not  in  default." 

Also: 

**Deed  to  be  placed  in  escrow  in  the  First  National  Bank 
of  Winterset,  Iowa,  and  to  be  ddivered  to  second  party  when 
the  $4,275  is  paid  and  interest  to  date  of  payment  is  paid. ' ' 

Time  is  made  the  essence  of  the  contract.  The  contract 
further  provided  that  any  payments  made  by  defendant 
should,  upon  his  default,  become  forfeited.  By  the  terms 
of  the  agreement,  $500  was  paid  down  by  the  defendant  upon 
the  execution  of  the  contract,  and  the  balance,  $14,875,  was 
to  be  paid  subsequently,  at  different  dates.  The  contract 
recites  that  it  is  between  John  Joeckel,  of  the  county  of 
Jefferson  and  state  of  Wisconsin,  and  C.  P.  Johnson,  of  Polk 
County,  Iowa.  Before  answer,  defendant  filed  motion  for  a 
change  in  the  place  of  trial,  to  Polk  County,  the  place  of  his 
residence,  supported  by  a  showing  that  he  was  a  resident  of 
Polk  County,  which  motion  is  on  the  ground  that  the  action 
is  brought  on  a  written  contract  for  a  penalty  or  forfeiture 
or  damages  growing  out  of  an  alleged  breach  of  the  contract, 
and  not  for  performance  of  said  contract ;  and  that,  if  action 
can  be  maintained  on  the  contract  for  the  recovery  of  the  dam- 
ages sought  to  be  recovered  in  any  other  county  than  Jeffer- 
son in  the  state  of  Wisconsin,  it  can  only  be  in  the  county 
of  defendant's  residence;  and  that  the  damages  sued  for  are 
not,  by  the  terms  of  the  contract  sued  on,  payable  in  Madison 
County,  Iowa. 
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Plaintiff  resisted  the  motion,  and  made  a  showing  that, 
while  plaintiff  had  his  family  residence  in  the  state  of  Wis- 
consin, yet,  at  the  time  of  the  execution  of  the  contract  and 
prior  thereto,  he  was,  and  still  is,  engaged  in  business  in 
Winterset ;  and  that  he  is  a  member  of  the  firm  of  Joeckel  & 
Doud,  a  partnership  engaged  in  the  clothing  business  in 
Winterset,  Madison  County,  Iowa.  The  answer  admits  the 
execution  of  the  contract  and  that  he  failed  to  perform  his 
part  thereof,  other  than  the  payment  of  $500  at  the  time  the 
contract  was  executed;  denies  all  other  allegations  not  ad- 
mitted, and  for  further  and  separate  answer  says,  in  sub- 
stance, that  the  parties  intended  to  limit  the  amount  to  be 
recovered  as  actual  damages  to  the  sum  of  $1,000  j  that  the 
provision  referred  to  is  a  provision  for  the  payment  of  a  pen- 
alty ;  that  plaintiff  has  received  the  $500  paid  by  defendant 
and  is  claiming  the  rent  of  the  i)remises  for  the  year  from 
March  1,  1913,  to  March  1,  1914;  that  defendant  rented  said 
premises  for  that  year  to  Siedel  for  the  sum  of  $825,  $425  of 
which  was  due  on  the  first  of  January,  1914,  and  $400  on  the 
first  day  of  February,  1914;  that  plaintiff  served  upon  the 
Siedels  a  notice,  under  which  he  claimed  that  said  rent  was 
due  and  payable  to  him  as  the  owner  of  said  property  by 
reason  of  defendant's  default  in  the  performance  of  the 
terms  of  the  contract ;  that,  in  ^  suit  brought  by  defendant 
against  Siedel  for  the  recovery  of  so  much  of  said  rent  as 
was  due  February  1,  1914,  the  plaintiff  herein  has  filed  a 
petition  of  intervention,  claiming  that  the  rent  due  February 
1,  1914,  is  not  due  this  defendant,  and  claiming  judgment 
against  this  defendant  for  $375,  being  the  amount  paid  by 
the  Siedels  to  this  defendant  in  satisfaction  of  the  rent  which 
was  due  January  1,  1914;  that  plaintiff  herein  has  influenced 
Siedel  to  refuse  to  pay  defendant  the  rent  due  February  1st, 
and  to  claim  that  this  defendant  is  not  the  owner  of  the  claim 
for  such  rent,  and  that  plaintiff  herein  is  such  owner;  that 
this  plaintiff  and  Siedel  have  entered  into  an  agreement  by 
which   Siedel  is  to  pay  such  rent  to  the  plaintiff,   if  this 
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defendant  is  not  successful  in  recovering  the  same.  The 
answer  also  alleges  that  plaintiff  herein  is  also  seeking  to 
recover  the  rent  of  said  premises  for  the  year  from  March  1, 
1913,  to  March  1,  1914,  in  addition  to  the  $1,000  sued  for 
herein  as  liquidated  damages. 

The  two  cases  were  submitted  at  the  same  time  in  this 
court,  and,  by  agreement,  the  evidence  in  the  case  of  Johnson 
t;.  Siedel  is  to  be  considered  in  this  case.  In  the  abstract  in 
the  case  of  Johnson  v,  Siedel  is  the  following : 

**This  agreement,  mad^  this  26th  day  of  December,  1913, 
by  and  between  C.  F.  Johnson,  party  of  the  first  part,  and 
John  Siedel,  party  of  the  second  part,  is  as  follows:  "Whereas 
C.  F.  Johnson  has  purchased  a  certain  farm  in  Madison 
County,  Iowa,  from  John  Joeckel  and  has  rented  said  farm 
to  the  said  Siedel ;  and  whereas,  the  said  Siedel  has  executed 
two  rent  notes  for  $425  and  $400  respectively,  the  first  of 
which  notes  will  be  due  on  January  1,  1914;  and  whereas, 
said  Joeckel  is  attempting  to  forfeit  the  contract  between 
himself  and  said  Johnson,  and  lays  claim  to  the  rent  notes. 
Now,  therefore,  it  is  agreed  by  and  between  the  parties  hereto 
as  follows:  In  consideration  of  the  payment  of  said  rent 
note  for  $425  before  its  maturity,  said  Johnson  agrees  to 
accept  the  sum  of  $375  in  full  for  said  note  and  interest 
thereon,  and  hereby  acknowledges  receipt  of  said  amount,  and 
further  agrees  that,  in  case  the  said  Siedel  shall  be  com- 
pelled by  action  in  the  courts  to .  pay  over  the  amount  of 
said  note  or  any  part  thereto  to  the  said  Joeckel  or  his  legal 
representatives,  then  the  said  Johnson  will,  promptly  after 
the  establishment  of  said  legal  liability  by  action  of  any  court, 
pay  to  the  said  Siedel  the  amount  as  established  by  such  court 
together  with  the  costs  to  which  said  Siedel  shall  be  subjected 
by  such  action  in  court,  including  a  reasonable  attorneys'  fee. 
That  said  John  Siedel  hereby  agrees  to  pay,  contemporane- 
ously with  the  execution  hereof,  to  the  said  Johnson,  the  sum 
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of  $375.     Said  Johnson  agrees  to  deliver  to  Siedel  said  note 
for  $425. 

*' Executed  in  duplicate  this  26th  day  of  December,  1913. 

.  **C.  F.  Johnson, 
**John  Siedel.'' 

Joeckel  intervened  in  that  case,  and  was  given  judg- 
ment against  Siedel  for  the  full  amount  of  the  note,  the  court 
holding  that  the  plaintiff  herein,  the  intervener  in  the  other 
case,  was  entitled  to  the  rent  from  and  after  July  1,  1913, 
to  the  first  of  March,  1914,  and  that  the  note  in  suit  was 
executed  for  part  of  the  rent  of  the  premises  for.  the  term 
ending  March  1,  1914.  The  first  rent  note  was  paid  to  the 
defendant.  It  should  have  been  stated  that  the  execution  of 
the  coiitract  in  this  suit  was  admitted,  and  that  defendant's 
motion  for  change  in  place  of  trial  was  overruled.  December 
4,  1913,  notice  was  served  on  this  defendant,  terminating  the 
contract  with  plaintiff  herein  on  the  4th  day  of  January,  1914. 
Two  erroi's  are  assigned,  the  first  that  the  court  erred  in 
overruling  defendant's  motion  for  a  change  of  place  of  trial, 
and  second,  as  to  rendering  judgment  against  defendant  for 
$1,000  and  attorneys'  fees. 

1.  Appellant  cites  the  following  cases  on  his  proposition 
that  the  motion  should  have  been  sustained:  Independent 
School  District  v,  Reichard,  39  Iowa  168;  KeU  v.  Lundy  99 
Iowa  153 ;  Emit  v.  Bratt,  23  Iowa  171 ;  Baily  v,  Birkhofer, 
123  Iowa  59;  Wayt  v.  Meighen,  147  Iowa  26. 

It  seems  that  the  trial  court  held,  according  to  appellee's 
contention,  that  this  action  was  such  as  to  come  under  the 
provisions  of  Section  3496  of  the  Code.  But  appellant  con- 
tends that  there  was  nothing  in  the  contract  providing  where 
the  payments  were  to  be  made ;  that  the  only  reference  therein 
to  any  place  in  connection  with  payment  is  in  regard  to  the 
deed's  being  placed  in  escrow  in  the  bank  of  Winterset,  to 
be  delivered  to  the  second  party  when  $4,275  is  paid.  It  is 
thought  by  appellant  that  the  provision  in  the  contract,  that 
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it  was  to  be  performed  in  the  office  of  S.  M.  Hamilton,  Win- 
terset,  Iowa,  was  not  considered  by  the  parties  on  the  same 
basis  as  the  other  provisions,  because  the  contract  further 
provides  that  any  action  for  damages  shall  be  brought  in  the 
county  of  the  residence  of  the  party  not  in  default.  It  is 
conceded  by  appellant  that,  in  view  of  this  provision,  if  the 
plaintiff  had  made  default,  action  could  have  been  started 
in  Polk  County,  that  being  the  residence  of  the  other  party ; 
bnt  they  claim  that,  after  defendant  had  made  default,  suit 
might  have  been  instituted  under  that  provision  of  the  con- 
tract in  any  county  of  the  state  in  which  defendant  had  his 
residence,  but  that  plaintiff  was  not  a  resident  of  the  state. 
The  argument  is  that,  therefore.  Section  3501  of  the  Code 
governs ;  that  is,  that  the  suit  should  be  begun  in  the  county 
where  the  defendant  resides. 

Appellant  relies  more  particularly  upon  the  Reichard 
ease,  supra.  In  that  case,  the  court  said,  in  substance,  that 
an  action  on  a  bond  conditioned  for  the  payment  of  a  penalty 
if  the  principal  shall  fail  to  erect  a  schoolhouse  according 
to  the  terms  of  a  written  contract  is  a  personal  action,  which 
must  be  brought  in  the  county  wherein  some  of  the  defendants 
reside ;  and  that,  if  such  action  were  instituted  in  the  county 
wherein  the  schoolhouse  was  to  be  erected,  but  where  none  of 
the  defendants  resided,  they  would  be  entitled  to  a  change  of 
venue,  under  what  was  then  Section  2589  of  the  Code,  1873 ; 
that  the  thing  to  be  performed  by  the  terms  of  the  bond  is 
the  payment  of  the  damages  consequent  upon  the  breach  of 
another  contract.  The  bond  is  silent  as  to  the  place  of  pay- 
ment of  such  damages.  That  it  cannot  be  said,  therefore,  that, 
by  the  terms  of  the  bond,  its  covenants  were  to  be  performed 
at  any  particular  place,  and  that,  without  this,  suit  should 
have  been  brought  in  the  county  wherein  some  of  the  defend- 
ants actually  resided.  The  distinction,  it  seems  to  us,  between 
that  case  and  this,  is  that,  in  that  case,  there  were  two 
contracts ;  that  is,  the  contract  for  the  building  of  the  school- 
house,  and  the  bond.     The  action  was  on  the  bond,  which 
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was  silent  as  to  the  place  of  payment  of  damages.    In  the 
instant  ease,  there  is  but  one  contract. 

The  Kell  case,  supra,  holds  that,  aside  from  excepted 
cases,  a  person  should  not  be  required  to  appear  to  defend 
against  any  demand  in  any  court  other  than  that  held  in  the 
county  of  his  residence. 

The  Hunt  case,  supra,  holds  that  it  was  not  the  intention 
of  the  statute  to  authorize  the  suing  of  a  defendant  in  a 
county  where,  by  implication  merely,  he  was  to  make  the 
payment.  To  the  same  effect  are  the  cases  of  Baily  v.  Birk- 
hofer  and  Wayt  v.  Meigheti,  supra.  On  the  other  hand,  it  is 
cointended  by  appellee  that  the  suit  was  properly  brought  in 
Madison  County,  and  they  cite:  Bradley  v,  Palen,  78  Iowa 
126;  Oliver  v.  Bass,  30  Iowa  90;  Haugen  v.  McCarthey,  34 
Iowa  415 ;  Sanbaurn  v.  Smith,  44  Iowa  152  j  and  Section  3496 
of  the  Code,  which  provides: 

''When,  by  its  terms,  a  written  contract  is  to  be  per- 
formed in  any  particular  place,  action  for  a  breach  thereof 
may,  except  as  otherwise  provided,  be  brought  in  the  county 
wherein  such  place  is  situated." 

The  contract  in  the  instant  case  expressly  provides  that 
it  is  to  be  performed  at  the  office  of  S.  M.  Hamilton,  Winterset, 
Iowa.  Winterset  is  in  Madison  County,  and  the  suit  is 
brought  for  a  breach  of  the  contract. 

In  the  Bradley  case,  supra,  the  court  distinguished  the 
case  of  Hunt  v,  Bratt,  supra,  cited  by  appellant.  In  the  Hunt 
case,  trees  were  to  be  delivered  at  Marshalltown,  but  the  con- 
tract did  not  by  its  terms  name  any  place  of  performance 
by  the  vendee,  and  it  was  held,  therefore,  that  he  should 
have  been  sued  in  the  county  of  his  residence. 

In  the  Oliver  case,  supra,  hogs  were  to  be  delivered  to  the 
vendee  at  a  certain  place  and  time  named  in  the  contract, 
and  it  was  held  that  suit  for  a  breach  thereof  was  properly 
commenced  in  the  county  of  the  place  where,  by  the  terms 
of  the  contract,  the  property  was  to  be  delivered,  though 
defendant  resided  in  another  county.    The  statute  then  was 


Oct.  1916]  JoEOKEL  V.  Johnson.  239 

the  same  as  now.  The  OUuer  ease  is  followed  in  the  Homgen 
case,  snpra. 

In  the  Sanbaum  case,  supra,  a  1)anker'8  certificate  of 
deposit  was,  by  its  terms,  payable  at  a  specified  date,  on  the 
return  of  the  certificate;  and  it  was  held  that  it  was  payable 
at  the  place  where  the  bank  was  located. 

It  could  not  be  claimed,  and  is  not,  by  either  side,  that 
the  intention  of  the  parties  was  that  the  suit  should  be 
brought  in  Wisconsin.  Under  one  provision  of  the  contract, 
it  was  to  be  brought  in  the  county  of  the  residence  of  the 
party  not  in  default,  which  was  the  plaintiff  in  this  case. 
Plaintiff  had  a  business  residence  in  Madison  County,  Iowa ; 
the  transaction  took  place  in  Madison  County;  the  contract 
was  to  be  performed  in  the  office  of  Hamilton  in  Madison 
County.  It  would  seem  quite  clear  that  the  intention  of 
the  parties,  as  expressed  in  the  contract,  was  that  plaintiff 
fihould  not  be  required  to  bring  the  action  in  the  county  of 
defendant's  residence,  if  defendant  was  in  default.  Defend- 
ant was  in  default.  It  is  quite  clear,  therefore,  that  plaintiff 
could  not  be  compelled  to  bring  the  action  in  the  county  of 
defendant's  residence,  though  doubtless  it  could  have  been 
brought  there.  The  motion  for  change  of  place  of  trial  was 
properly  overruled. 

2.  Plaintiff  did  not  introduce  evidence  or  try  the  case 
upon  the  theory  that  he  was  seeking  to  recover  the  actual 
damages  sustained  by  him,  but  relied  upon  the  contract,  and 

contends  that,  by  the  provision  of  the  con- 

'  uquidated'dam-   tract,  it  was  intended  as  liquidated  damages 

ment for:  When    for  loss,  expense  incurred,  inconvenience  and 

sustainable. 

delay  caused  appellee  by  the  defendant  s  fail- 
ure to  carry  out  his  contract,  and  contends  that  such  is  the 
stipulation,  and  that  it  is  plainly  evident,  from  the  contract 
and  surrounding  circunistanees,  that  said  sum  was  for  dam- 
ages, and  not  for  penalty,  as  contended  by  appellant.  Some 
evidence  was  introduced,  bearing  on  the  question.  A  brother 
of  plaintiff's,  who  was  present  when  the  contract  was  exe- 
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cuted,  says  the  talk  was  that,  in  case  plainti^  could  not 
fulfil  his  contract,  there  was  to  be  $1,000  damages  to  defend- 
ant ;  and  $1,000  to.  plaintiff,  if  defendant  did  not  do  so.  This 
witness  testifies  that  being  tied  up  with  the  contract  kept 
plaintiff  from  selling  the  farm ;  that  plaintiff  paid  the  interest 
and  the  taxes ;  that  plaintiff  had  not  yet  paid  the  oommission 
on  the  sale  of  the  land;  that  he  was  to  pay  the  commissiou 
when  defendant  paid  $1,000,  in  July ;  also  testifies  that  plain- 
tiff was  under  the  expense  of  insurance  and  the  amount  of 
interest,  and  taxes  on  the  place ;  that  plaintiff  hsus  the  second 
mortgage;  that  the  interest  on  the  first  mortgage  was  $400, 
and  on  the  second,  $200 ;  that  defendant  did  not  pay  that,  but 
plaintiff  did,  and  that  the  tax  was  over  $100;  that  witness 
went  down  there,  and  lost  his  time  to  go  to  Des  Moines. 
The  defendant  testified  that,  when  the  contract  was  signed, 
he  said  he  did  not  like  the  idea  about  the  $1,000,  but  that  it 
was  stated  that  it  was  customary  and  rulable  in  that  class 
of  contracts;  that  there  was  no  discussion.  On  cross-exami- 
nation, he  said : 

**Q.  You  knew  the  contract  provided  that  $1,000  was 
to  be  considered  as  damages  for  loss,  expense,  inconvenience 
and  delay  occasioned  by  the  person  failing  to  come  through 
with  it,  if  either  party  did  fail?  A.  I  knew  it  was  there 
for  damages  on  either  side,  yes,  sir,  when  it  was  signed." 

And  on  re-examination: 

*'Q.  Did  you  know  it  was  there  for  damages  or  penalty? 
A.  Well,  it  was  in  the  contract.  I  did  not  pay  much  atten- 
tion. I  did  not  know  which  it  was  for.  I  knew  the  $1,000 
was  in  there  for  either  damages  or  something  else ;  I  knew  it 
was  there  when  I  signed  it.'* 

Appellant  relies  upon  the  following  cases:  Foley  v. 
McKeegcniy  4  Iowa  1 ;  KeUy  v.  Fejervary,  111  Iowa  693 ;  Mo- 
Intire  v.  Cagley,  37  Iowa  676:  Wolf  v.  Des  Moines  &  Ft 
D.  R.  Co.,  64  Iowa  380 ;  Sanders  v.  McKim,  138  Iowa  122 ; 
Sanford  v.  First  National  Bcmk,  94  Iowa  680 ;  Ktih^i  v,  Myers, 
37  Iowa  351 ;  Selby  v.  Maison,  137  Iowa  97 ;  Elzey  v.  City  of 
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Winterset,  154  N.  W.  901 ;  Co&n  v.  Birchard,  124  Iowa  394, 
397. 

One  of  the  rules  announced  by  the  eases  is  that  where, 
under  all  the  circumstances,  the  sum  stipulated  in  the  con- 
traet  as  liquidated  damages  is  cut  of  all  reasonable  proportion 
to  the  loss  sustained  or  reasonably  to  be  anticipated,  the 
stipulation  will  be  treated  as  a  penalty,  since  the  right  to 
damages  for  breach  of  contract  is  founded  upon  compensation, 
and  not  gain.  Another  rule  of  interpretation  is  that  where, 
from  the  nature  of  the  contract,  the  extent  of  the  damages 
which  would  result  from  the  breach  thereof  is  difBcult  or 
impossible  of  ascertainment,  the  fact  that  the  parties  have 
deliberately  named  a  sum  which  should  be  treated  as  liqui- 
dated damages  on  the  happening  of  a  breach  is  a  matter  of 
importance  in  determining  the  question;  that,  under  such 
eirenmstances,  it  is  proper  for  parties  to  determine  in  advance 
what  measure  of  compensation  should  be  allowed  in  case  of 
a  breach. 

Other  cases  hold  that  it  is  proper  to  take  into  considera- 
tion the  intention  of  the  parties,  as  shown  by  the  language 
of  the  instrument  and  the  surrounding  circumstances,  or  the 
evidence  given  on  the  trial.  One  of  the  cases  uses  this 
language: 

"In  giving  a  construction,  also,  we  must  see  whether 
the  agreement  contains  one  or  several  stipulations;  whether 
such  stipulations  vary  in  importance;  whether  the  damages 
are  in  their  nature  certain  or  uncertain,  or  difficult  of  definite 
ascertainment;  or  whether,  where  the  injury  is  certain,  the 
sum  fixed  upon  is  proportionate  or  disproportionate  to  such 
injury  and  the  actual  claim  which  grows  out  of  it/'  Foley 
V.  McKeegwn,  supra. 

The  contract,  in  the  instant  case,  uses  the  words  ** forfeit" 
and  "damages,"  but  the  cases  hold  that  the  use  of  the 
words  "liquidated  damages"  or  "penalty"  is  not  always 
controlling.    Appellant  contends  that  there  would  have  been 

Vol.  17S  U.— 16 
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no  difficulty  in  proving  actual  damages,  and  refers  to  some 
items  that  might  have  been  proved.  But  it  occurs  to  us  that 
there  might  be  other  items  which  it  would  be  difficult  to 
prove.  Some  of  the  circumstances  are  shown  by  the  contract 
itself.  Defendant  paid  $500,  and  this  was  forfeited.  But 
he  received  the  proceeds  of  the  first  rent  note,  $425,  less  the 
discount ;  and,  after  the  forfeiture  of  the  contract,  this  plain* 
tiff  was,  in  the  other  case,  allowed  to  recover  for  the  second 
rent  note.  The  contention  is  that  the  $1,000  provided  for  in 
the  contract,  in  addition  to  the  other  amounts  paid  by 
defendant  and  received  by  plaintiff^  is  out  of  proportion  to 
any  conceivable  loss  or  injury  sustained  by  the  plaintiff.  But 
it  is  contended  by  appellee  that,  because  of  appellant's  default, 
plaintiff  lost  his  profit  on  the  sale  of  the  farm,  and  at  least 
half  of  the  rental  value  of  the  farm  for  one  year;  and  that 
he  lost  interest  on  $14,000  for  at  least  one  year,  and  was 
compelled  to  pay  interest  which  appellant  agreed  but  failed 
to  pay;  and  that  he  was  put  to  other  expense  and  incon- 
venience, the  aggregate  of  which  would  amount  to  much  more 
than  the  $500  payment  made  on  the  contract,  and  the  amount 
for  which  judgment  was  rendered  in  this  case. 

In  the  case  of  Morse  v.  Ratkbunv  (Mo.),  97  Am.  Dec. 
359,  the  amount  of  property  sold  was  $20,000,  and  the  amount 
of  liquidated  damages  agreed  upon  was  $2,000.  The  provision 
in  the  contract  was : 

*'And  the  said  parties  to  this  agreement  bind  themselves 
that  either  party  failing  to  comply  with  its  provisions  shall 
forfeit  and  pay  to  the  other  the  sum  of  $2,000.'' 

The  case  is  well  considered,  and  the  opinion  is  somewhat 
lengthy,  because  numerous  authorities  upon  the  subject  are 
reviewed. 

Selby  V.  Maison,  187  Iowa  97,  is  somewhat  similar  to 
the  case  under  consideration.  The  contract  there  was  for 
the  sale  of  real  estate,  and  the  stipulated  damages  for  failure 
to  perform  the  contract  were  $1,000.    In  discussing  the  ques- 
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tion  of  the  liability  of  the  parties  in  default  for  the  stipulated 
damages,  the  court  said: 

**No  evidence  was  introduced  bearing  on  this  phase  of 
the  case,  and  the  sum  named  was  not  disproportionate  with 
the  Talues  involved  in  the  deal,  nor  was  it  inconsistent  with 
the  nature  of  the  contract  or  the  circumstances  of  the  trans- 
action. Both  parties  appear  to  have  been  men  of  affairs, 
and  seem  to  have  intended  by  exacting  ample  indemnity  in 
event  of  a  breach  of  the  agreement  to  cover  loss  of  time  as 
well  as  the  benefit  to  be  derived  from  the  bargain  had  it  been 
carried  out,  and  if,  incidentally,  this  had  a  tendency  to  render 
compliance  therewith  more  certain  this  was  not  objectionable 
on  that  account  alone.  They  had  the  right  so  to  stipulate, 
and,  having  done  so,  it  is  not  for  the  courts  by  force  of  con- 
struction, unaided  by  extrinsic  facts,  to  read  into  the  agree* 
ment  a  meaning  the  language  does  not  warrant,  and  thereby 
relieve  either  of  the  burden  he  has  voluntarily  assumed. 
The  rule  is  established  by  the  decisions  cited  that  in  this  state 
the  intention  of  the  parties  when  ascertained  will  be  given 
effect,  an*  in  the  light  of  the  record  before  us  no  ground 
appears  for  holding  that  in  this  case  it  was  other  than  that 
clearly  manifested  by  the  language  of  the  contract.  The 
district  court  rightly  instructed  the  jury  to  allow  plaintiff 
$1,000  or  return  a  verdict  for  the  defendant." 

The  language  above  quoted  is  pertinent,  we  think,  in  this 
case.  We  shall  not  attempt  to  review  the  numerous  cases 
cited  by  appellee;  but  the  following,  among  others,  may  be 
cited  as  sustaining  our  conclusion.  These  are  in  addition 
to  cases  cited  by  appellant.  13  Cyc.  90,  91,  93,  94,  97-102 ; 
Sanford  v.  First  Nai.  Bcmk,  94  Iowa  680;  Beard  v.  DeUmey, 
35  Iowa  16;  DeOraff  v.  Wickham,  89  Iowa  720;  AMers  v. 
Harrison,  131  Iowa  289. 

We  are  of  opinion  that  the  trial  court  rightly  decided  the 
case,  and  the  judgment  is,  therefore, — Affirmed. 

'  Evans,  C.  J.,  Deemer  and  WEiVVEB,  JJ.,  concur. 
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C.  F.  Johnson,  Appellant,  v.  John  Siedei.  et  al.,  Appellees. 

VENDOB  AND  PUBCHASEB:  Bemedies  of  Vendor — ^Forfeiture  of 
Contract — Subsequently  Accruing  Bent — ^To  Wlxom  Due.  A  de- 
faulting vendee  of  land  may  not  recover,  as  against  the  vendor, 
a/ny  pwrt  of  rent  accruing  subsequently  to  a  complete  legal  for- 
feiture of  vendee's  contract. 

Appeal  frcm,  Madison  District  Court. — ^W.  H.  Pahey,  Judge. 

Saturday,  Octobee  28,  1916. 

Tms  is  an  action  on  a  note,  given  by  defendants  Siedel 
for  the  second  installment  of  rent  for  the  year  from  March 
1,  1913,  to  March  1,  1914.  Plaintiff  had  possession  of  the 
farm  land  by  virtue  of  a  contract  entered  into  by  and  between 
plaintiff  and  one  John  Joeckel.  Plaintiff  did  not  Comply  with 
the  terms  of  that  contract,  and  failed  to  make  payment  due 
on  July  1,  1913,  and  subsequent  payments.  On  December 
4,  1913,  a  notice  of  cancellation  and  forfeiture  of  the  contract 
was  served  upon  plaintiff,  to  take  effect  January  4,  1914. 
On  December  26,  1913,  $375  was  paid  to  plaintiff  by  the 
Siedels,  under  an  agreement  to  accept  that  amount  in  full 
payment  of  a  $425  note,  which  is  more  fully  set  out  and 
referred  to  in  the  case  of  Joeckel  v.  Johnson,  decided  at  the 
present  sitting,  and  submitted  at  the  same  time  as  the  instant 
case.  Joeckel  intervened  in  this  case,  and  was  given  a  judg- 
ment on  the  note  in  suit.  The  facts  will  be  more  fully  stated 
in  the  opinion.    Plaintiff  appeals. — Affirmed, 

Henry  &  Henry,  for  appellant. 

■ 

A.  W,  and  PhU  R.  Wilkinson  and  W,  8.  Cooper,  for 
appellees. 

Preston,  J. — In  January,  1913,  the  intervener,  John 
Joeckel.  being  the  owner  of  a  farm  of  205  acres  in  Madison 
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County,  entered  into  a  contract  to  sell  the  same  to  plaintiff 

for  $15,375 ;  $500  was  to  be  paid  down ;  $775 
puROTA^^        was  to  be  paid  July  1,  1913 ;  $1,000,  January 

remedies  of  . 

vendor:  for-        1  1914;  and  other  payments,  each  six  months 

f  eiiure  of  con- 
tract :subse-        thereafter,   until   $4,275   was   paid.      Posses- 

quently  accru-  '  ^   *  r'        • 

iJ^om'due^         ^^^^   ^^   ^^  ^  given  to  plaintiff  Johnson 

March  1,  1913.  Time  was  made  the  essence 
of  the  contract.  And  it  was  further  provided  that  a  failure 
to  make  any  of  these  payments  promptly  at  the  time  provided 
should  cause  a  forfeiture  of  all  the  rights  of  the  purchaser 
(Johnson),  and  possession  should  be  surrendered  to  the 
vendor  (Joeckel).  Plaintiff  leased  the  premises  to  defendants 
Siedel  for  one  year  from  March  1,  1913,  and  for  the  rent  took 
two  notes,  one  for  $425,  due  January  1,  1914,  and  one  for 
$400,  due  February  1,  1914.  This  suit  is  brought  on  the  last 
note.  No  further  payments  were  made  by  Johnson  on  the 
contract.  December  26,  1913,  the  tenants,  the  Siedels,  paid 
plaintiff  the  $425  note  before  it  was  due,  plaintiff  discounting 
the  same  $50,  under  the  contract  set  out  in  the  other  case, 
Joeckel  v.  Johmon.  No  evidence  was  introduced  on  the  part 
of  the  defendant. 

It  appears  from  the  testimony  that,  soon  after  July  1, 
1913,  the  intervener,  Joeckel,  placed  the  matter  of  protecting 
his  interests  in  charge  of  Judge  Wilkinson,  who  called  plain- 
tiff op  the  phone,  and  was  informed  by  Johnson  that  he  could 
not  fulfill  his  contract;  that  he  was  not  entitled  to  the  rent 
notes ;  and  he  promised  to  send  them  to  Judge  Wilkinson.  In 
September,  1913,  plaintiff  wrote  the  tenants,  the  Siedels,  that 
he  conld  not  take  care  of  the  contract,  and  could  not  hold 
the  farm,  and  for  them  to  write  Joeckel  about  it.  Relying  on 
Johnson's  agreement  with  Judge  Wilkinson  and  the  letter  to 
Siedel,  the  intervener  arranged  with  Siedel  for  doing  some 
plowing  on  the  land,  and  sowing  wheat.  Because  of  Johnson's 
agrreement  with  Judge  Wilkinson,  notice  of  forfeiture  was  not 
then  served  on  him.  On  December  3,  1913,  Henry  Joeckel, 
agrent  of  intervener,  and  one  of  his  attorneys,  went  to  Des 
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Moines  and  saw  Johnson,  who  at  first  agreed  to  surrender 
the  notes,  and  later  declined  to  do  so,  and,  on  December  4, 
1913,  a  30  days'  notice  of  forfeiture  was  served  on  him.  So 
that,  on  January  4,  1914,  and  before  the  note  in  suit  was  due, 
plaintiff's  rights  in  the  premises  had  been  forfeited. 

As  stated,  this  action  is  upon  the  note  of  $400,  due  Feb- 
ruary 1,  1914.  The  petition  is  simply  an  ordinary  petition 
on  the  note.  Defendants  Siedel  answered,  setting  up  all  the 
facts,  and  alleging  that  both  Johnson  and  Joeckel  were  claim- 
ing this  $400,  and  tendered  the  money  into  court,  to  be  paid 
to  the  party  found  entitled  to  it. 

Joeckel,  in  his  petition  of  intervention,  set  up  all  the 
facts ;  and,  in  the  first  count,  pleaded  that,  by  reason  of  John- 
son's  failure  to  comply  with  his  contract,  his  agreement  with 
Judge  Wilkinson,  his  letter  to  Siedel,  authorizing  Siedel  to 
deal  with  Joeckel  regarding  the  land,  he  abandoned  his  con- 
tract and  whatever  interest  he  might  have  had  in  the  real 
estate,  and  that  plaintiff  was  estopped  to  claim  the  rent.  In 
the  second  count,  he  set  up  the  fact  of  the  forfeiture,  and  that 
plaintiff's  rights  were  terminated  at  the  expiration  of  the  30 
days'  notice. 

It  is  contended  by  appellant  that  the  question  involved 
turns  upon  the  right  of  plaintiff  to  rent  the  lands  held  by  him 
under  the  contract  between  him  and  the  intervener  Joeckel. 
We  do  not  understand  appellee  to  question  the  right  of  plain- 
tiff to  rent  the  land,  and  that,  but  for  the  forfeiture  of  plain- 
tiff's rights,  or  some  other  such  circumstance,  plaintiff  would 
be  entitled  to  the  rent.  In  support  of  plaintiff's  proposition, 
he  cites  American  Investment  Co,  v.  Faarar,  87  Iowa  437; 
HaU  V.  Hall,  150  Iowa  277;  Nearing  v.  Coop  (N.  D.),  70 
N.  W.  1044. 

The  Nearing  case,  more  particularly  relied  upon  by  appel- 
lant, was  where  a  default  had  been  made  under  a  contract 
of  purchase.  But  in  none  of  these  cases  was  the  question  de- 
termined as  to  the  purchaser '3  right  to  rent  accruing  after  a 
complete  forfeiture  of  his  rights.    In  the  instant  case,  John- 


Oct.  1916]  Johnson  v.  Siedel.  247 

son  was  in  default  July  1,  1913,  when  he  failed  to  make  the 
pa^nfnent  due  on  that  date,  so  that  Joeckel  might  then  have 
declared  the  contract  canceled  and  forfeited;  but  plaintiff's 
rights  were  not  completely  cut  off  until  January  4,  1914. 

Appellant  also  contends  that  at  least  he  was  entitled  to 
the  rent  up  to  the  time  of  the  forfeiture  of  his  rights,  January 
4,  1914.  We  are  inclined  to  think  this  the  real  contention  of 
plaintiff.  This  involves  the  question  of  apportionment  of 
rents.  As  stated  by  appellant,  the  court  recognized  the  right 
of  plaintiff  to  the  rent  represented  by  the  first  note. 

The  appellees,  and  more  particularly  intervener,  say  that 
plaintiff,  Johnson,  at  a  time  when  he  had  the  right  to  do  so, 
rented  the  land  to  Siedel ;  that,  prior  to  the  time  the  rent  sued 
for  herein  accrued,  Joeckel  becanie  vested  with  the  title  and 
ripht  to  possession,  by  reason  of  the  forfeiture,  and,  as  they 
claim,  by  abandonment  by  plaintiff  of  his  contract ;  that  this 
carried  with  it  the  right  to  recover  the  rent  not  yet  accrued, 
and  that  Joeckel,  and  not  Johnson,  is  entitled  to  the  rent  in 
controversy.  They  cite  numerous  cases,  to  the  effect  that  rent 
belongs  to  the  owner  of  the  soil,  or  the  person  entitled  to  the 
possession  of  the  premises  leased,  and  that  an  assignment  or 
transfer  of  the  reversion  carries  with  it  the  right  to  rent  subse- 
quently accruing;  that  rent  is  an  incident  of  the  reversion; 
and  that  unaccrued  rent  would  pass  to  the  grantee,  who  could 
collect  it  by  virtue  of  the  grant ;  and,  further,  that  rent  belongs 
to  the  person  entitled  to  the  possession  of  the  premises  when 
it  becomes  due,  citing  24  Cyc.  1172,  1173;  Abercrombie  v. 
Redpath,  1  Iowa  111 ;  Van  Wagner  v.  Van  Xostramd,  19  Iowa 
422;  Hall  V.  Hall,  150  Iowa  277 ;  Townsend  v,  Isenberger,  45 
Iowa  670;  Toerrlng  v.  Lamp,  77  Iowa  488;  Iowa  Railroad 
Land  Co.  v.  Boyle,  154  Iowa  249;  and,  further,  that  the  lease 
is  terminated  by  the  expiration  of  the  landlord's  estate;  and 
that,  after  a  lessor  loses  his  right  to  the  Jand,  the  lessee  becomes 
liable  to  the  new  owner  for  rent  subsequently  accruing.  24 
Cyc.  1340 ;  Sta)\hrotiyh  v.  rool\  83  Towji  705.    We  think  appel- 
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lee's  contention  is  correct  and  must  be  sustained,  and  wc  deem 
it  unnecessary  to  further  discuss  the  matter. 

On  the  question  of  apportionment,  appellant  relies  on  the 
.  Farrar  and  HaU  cases,  supra.  But,  as  stated,  there  was  no 
question  of  forfeiture  of  the  purchaser's  rights  in  those  cases, 
and  no  question  of  apportionment.  The  authorities  seem  to 
hold  that,  without  a  special  provision  in  the  lease  or  by  statute, 
rents  are  not  apportioned  in  respect  to  time,  so  that  the  per- 
son who  owns  the  reversion  on  the  date  the  rent  becomes  due, 
is  entitled  to  the  entire  rental  matured  that  day.  1  Tiffany  on 
Landlord  and  Tenant,  Sec.  176 ;  2  McAdam  on  Landlord  and 
Tenant  (4th  Ed.),  Sec.  291 ;  24  Cyc.  1185;  Russell  v.  Fahyan 
(N.  H.),  61  Am.  Dec.  629. 

In  the  Russell  case,  the  proposition  is  stated  thus : 

**The  contract  was  an  entire  one,  to  pay  the  rent  on  the 
first  day  of  September.  ...  At  common  law,  rent  might 
be  apportioned  as  to  estate,  but  not  as  to  time. ' ' 

The  only  statute  on  the  subject  in  this  state  is  Sec.  2988, 
Code,  1897,  permitting  an  apportionment  between  the  exec- 
utor of  a  tenant  for  life  and  the  remainderman. 

Appellees  make  the  further  point  that,  under  the  plead- 
ings in  this  case,  there  is  no  authority  for  any  apportionment 
of  rent,  no  such  claim  being  made  therein.  We  conclude,  then, 
that  plaintiff  was  not  entitled  to  an  apportionment. 

Our  conclusion  is  that  the  judgment  of  tl^e  trial  court 
was  correct,  and  it  is  therefore — Affirmed. 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur.  ' 


C.  T.  KiRKwooD,  Appellee,  v.  Perry  Town  Lot  &  Improve- 

MENT  Company,  Appellant. 

PASTIES:    Joinder — ^Failure  to  Join— How  Question  Raised.    Defect 
1     of  parties   is   a   question  which    must   be  raised   by   demurrer   or 
answer. 
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CONTRACTS:     Tender   of  Perfonnance— Wlien   Tender  Exciued — 

2  Vendor  and  Purchaser.  Perfonnanee,  or  tender  of  performance, 
of  a  contract  by  one  seeking  to  recover  damages  for  a  brea.r>H 
thereof  need  not  be  shown  when  defendant  is  hopelessly  in  default 

JfiVlDEKCE:     Parol  as  Affecting  Writing— Unity  of  Two  Writings 

3  as  One  Contract.  Parol  evidence  may  be  competent  to  show  that 
two  separate  writings  are,  in  reality,  but  one  contract. 

EVIDENCE:    Weight    and    3iLfficiency---0rdinary    Fact    Question. 

4  Whether  ttco  contracts  were  intended  by  the  parties  as  one  con- 
tract is  a  question  of  fact,  the  existence  of  which  depends  on  a 
preponderance  of  evidence,  not  on  evidence  which  is  "clear,  sat- 
isfactory and  convincing." 

PIAADING:    Issue,  Proof  and  Variance — ^Variance  Between  Copies 

5  Attached  and  Contract  Offered.  A  written  contract  is  not  ren- 
dered inadmissible  because  of  variances  between  said  contract  and 
the  copy  thereof  set  out  in  the  pleadings,  when  that  part  of  the 
contract  bearing  on  the  issues  is  correctly  set  forth  in  the  pleadings. 

TBIAL:    Instmctions — ^Form,  Requisites  and  SufiLciency—Pre Judicial 

6  Inference.  An  instruction  "that  defendant  now  admits  the  execu- 
tion of  a  contract,"  in  no  wise  warrants  the  objection  that  there- 
from the  jury  might  infer  that  the  defendant  had  theretofore  been 

'   equivocating  in  regard  to  the  execution  of  such  contract. 

TRIAIa:     Instructions — ^Province  of  Court — ^Assumption  of  Truth  of 

7  Pacts.  The  colirt,  in  its  instructions  in  a  civil  case,  may  assume 
as  true  all  matters  admitted  to  be  true  or  otherwise  manifestly 
uncontested. 

DAMAGES:    Measnieof  Damages— Porchase  of  Land — Contract  to 

8  Locate  Car  Line,  Etc. — ^Breach.  The  measure  of  damages,  for 
breach  of  a  contract  for  the  purchase  of  land,  arising  out  of  the 
defendant's  failure,  as  per  contract,  to  locate  in  the  vicinity  a  street 
car  line,  a  college  and  a  steel  mill,  is  the  difference  in  value  of 
the  land  with  and  without  the  location  of  such  improvements. 

EVIDENCE:    Opinion  Evidence — ^Value — One's  Own  Property.    One 

9  may  testify  as  to  the  value  of  his  own  property. 

EVIDENCE:    Belevancy,  liateriality  and  Competency---Value — ^Pur- 

10  diase  Price.  Evidence  as  to  the  price  paid  for  property  at  a 
time  not  unduly  remote  from  the  time  in  issue,  is  admissible  on 
the  question  of  value. 

FSINCIPAL  AND  AGENT:     The  Relation — Evidence — ^Declarations 

11  of  Agent.  Proof  of  agency  may  not  be  proven  by  the  mere 
declarations  of  the  alleged  agent,  but  it  is  not  prejudicial  error 
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to  permit  such  declarations  to  remain  in  a  record  Which  con- 
clusively showed  by  competent  evidence  that  such  alleged  agent 
was  agent  in  fact. 

TBIAL:  Condnct  of  Trial— View  of  Premises  by  Jury— Purpose — 
12  Instructions.  Instructions  are  correct  which,  in  effect,  tell  the 
jury  that  the  purpose  in  permitting  them  to  view  the  premises  is 
to  enable  them  to  better  understand  and  apply  the  evidence 
actually  introduced,  and  not  to  make  the  jurors  silent  witnesses, 
and  that  the  verdict  must  not  be  based  on  their  examination  of 
the  premises. 

Appeal  from  Perry  Superior  Court. — W.  W.  Cardei^l,  Judge. 

Saturday,  October  28,  1916. 

Action  to  recover  damages.  The  petition  was  in  two 
counts,  the  first  asking  to  recover  for  a  breach  o£  warranty, 
and  the  second  count  for  fraud  and  false  representations  com- 
mitted by  defendant  in  inducing  plaintiff  to  enter  into  the 
contract.  There  was  a  trial  to  a  jury,  and  a  verdict  for 
plaintiff  for  $500,  upon  which  judgment  was  entered,  and  the 
defendant  appeals. — Affirmed, 

//.  O,  Giddings,  for  appellant. 
TV.  H.  Whisgar,  for  appellee. 

Preston,  J. — The  first  count  of  the 'petition  alleged  that 
in  the  contract  of  purchase  was  the  following  clause : 

**It  is  further  agreed  that  the  seller  will  guarantee  to  the 
'buyer  that  within  two  years  from  the  date  of  this  contract  a 
street  railway  will  be  built  and  in  operation  from  the  main 
business  portions  of  the  city  of  Perry  across  the  Dilenbeck 
Additions. ' ' 

It  alleged,  also,  that  the  street  railway  was  not  built,  and 
that  no  attempt  was  made  to  construct  the  railway ;  that  plain- 
tiff relied  upon  the  guaranty  or  warranty;  that  the  contract 
was  executed  September  20,  1912,  and  that  thereafter,  on  Sep- 
tember 23,  1912,  plaintiff  and  defendant  modified  their  con- 
tract by  defendant's  agreeing  to  construct  upon  the  lot  pur- 
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chased  a  dwelling  house,  which  contract  is  attached  to  the 
petition;  that,  at  the  time  the  second  contract  was  entered 
into,  plaintiff  had  not  learned  that  defendant  would  not  fulfill 
its  ^aranty,  and  he  would  not  have  entered  into  the  second 
contract  had  he  so  known ;  that  the  second  contract  was  not  a 
cancellation  of  the  original,  but  was  in  addition  thereto,  and, 
at  the  request  of  defendant,  it  was  incorporated  as  shown  in 
the  second  contract ;  and  that,  to  induce  plaintiff  to  sign  the 
second  contract,  defendant  stated  that  all  provisions  of  the 
original  contract  would  be  binding  in  the  second,  and  that 
the  guarantee  in  the  first  in  regard  to  the  street  railroad 
would  be  considered  a  part  of  the  second ;  and  that  plaintiff 
would  not  have  entered  into  the  second  contract  but  for  such 
representations.  In  the  second  count,  plaintiff  set  out  sub- 
stantially the  same  matters  contained  in  the  first  count,  and 
in  addition  thereto  alleged  that  defendant,  through  its  officers 
and  agents,  represented  to  plaintiff  that  a  school  and  college 
would  be  constructed  in  one  of  the  Dilenbeck  Additions ;  and 
that  the  same  would  be  in  operation  in  a  short  time,  and  stated 
that  lots  had  been  sold  for  that  purpose;  and  that  the 
Shorthill  Steel  &  Iron  Works  would  be  in  operation  within  a 
short  time;  and  that  the  same  would  employ  continuously  a 
large  number  of  men ;  and  that  these  men,  with  their  families, 
would  be  brought  to  Perry,  Iowa;  and  stated  that  arrange- 
ments had  been  made  so  that  the  iron  works  would  be  in  oper- 
ation within  a  short  time;  and  that  arrangements  had  been 
made  for  the  construction  of  a  large  number  of  houses  in  the 
Dilenbeck  Additions  during  the  summer  following  the  date 
of  the  contract;  that  plaintiff  relied  on  the  representations, 
etc.  Plaintiff  prayed  for  judgment  in  the  total  sum  of  $2,000 
in  damages  sustained  by  him  in  the  purchase  of  said  lots 
on  account  of  the  conduct  of  defendant  and  on  account  of  the 
breach  of  the  written  warranty. 

The  defendant  answered,  admitting  that  it  was  the  owner 
of  the  real  estate  described  in  the  petition  at  the  time  the 
contracts  were  entered  into,  and  denied  other  averments  of 
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the  petition,  except  those  admitted.  For  further  answer,  de- 
fendant alleged  that,  if  any  contract  of  the  tenor  and  effect 
of  the  writing  attached  to  the  petition  was  ever  entered  into, 
the  same  was  canceled,  set  aside  and  abrogated  by  the  later 
contract  of  September  23d,  and  alleged  that  the  last  contract 
was  made,  executed  and  delivered  as  the  whole  contract  and 
agreement  between  the  parties  with  reference  to  the  purchase 
of  the  real  estate.  Defendant  further  pleaded  as  a  defense  a 
default  by  plaintiff  in  payments  upon  the  purchase  price  and 
the  notice  of  forfeiture. 

The  court  sustained  plaintiff's  motion  to  strike  from 
defendant's  answer  the  division  thereof  pleading  the  alleged 
forfeiture  of  said  contract,  as  being  immaterial,  irrelevant 
and  incompetent.  The  first  contract  was  signed  by  the  Town 
Lot  Company  and  the  plaintiffs ;  the  second  contract  was  also 
signed  by  plaintiff's  wife  and  C.  L.  Rogers,  plaintiff's  father- 
in-law.  Before  the  introduction  of  any  evidence  upon  the 
trial,  defendant  objected  to  the  introduction  of  any  testimony 
in  support  of  the  petition  or  either  count  thereof,  for  the 
reason  that  it  appeared  on  the  face  of  the  petition  that  the 
plaintiff  had  no  cause  of  action  in  his  own  right  against  de- 
fendant, and  for  the  reason  that  it  appeared  that  he  was  not 
entitled,  in  his  own  name  and  in  his  own  right,  to  maintain 
any  suit  upon  the  cause  or  causes  of  action  attempted  to  be 
pleaded  in  the  petition.  The  thought  is,  as  we  understand  it, 
that  there  was  a  defect  of  parties,  in  that  plaintiff's  wife  had 
not  joined  in  the  suit,  and  that  she  had  signed  the  second  con- 
tract. The  same  question  was  raised  also  by  defendant's 
motion  for  a  verdict,  and  in  the  motion  for  new  trial. 

Prior  to  September  20,  1912,  defendant  had  laid  out,  as 
additions  to  the  city  of  Perry,  Iowa,  a  large  tract  of  laud  on 
the  east  of  said  city,  and  had  divided  the  same  into  several 
additions,  known  as  Dilenbeck  Additions  to  the  city  of  Perry, 
Iowa.  On  the  18th,  19th  and  20th  days  of  September,  1912, 
defendant  inaugurated  and  carried  out  a  *'Red  Tag  Sale"  of 
the  lots  in  the  said  additions.     In  preparation  for  the  sale, 
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defendant  had  advertised  in  the  papers  in  neighboring  sec- 
tions, erected  tents  upon  the  premises,  and  had  staked  out  the 
lots  in  said  additions  and  plaeed  flags  thereon,  and  on  each 
stake  there  was  the  number  of  the  lot  and  the  price.    Music 
by  a  band  was  furnished,  and  watermelons  dispensed  to  pros* 
peetive  buyers.    On  September  18th,  the  first  day  of  the  sale, 
plaintiff  came  to  Perry,  on  account  of  advertisements  he  had 
seen  in  the  papers  of  a  neighboring  town,  looked  at  the  lots, 
talked  to  some  of  the  agents  of  the  defendant,  returned  home, 
and,  on  the  20th,  the  last  day  of  the  sale,  came  back  to  Perry 
with  his  wife,  again  visited  the  sale,  and  at  this  time  purchased 
two  vacant  lots,  paying  $85  cash  down,  and  the  balance,  $765, 
to  be  paid  in  monthly  payments.    After  the  purchase  of  the 
lots,  plaintiff  and  the  officers  of  defendant  company  had  some 
conversation  about  defendant 's  building  a  residence  for  plain- 
tiff upon  the  lots  purchased,  and  three  days  after,  the  second 
contract,  before  referred  to,  was  executed.     At  this  time, 
defendant  entered  into  a  contract  with  the  National  Wood 
works  to  build  a  residence  upon  the  lots.    At  the  same  time, 
the  company  deeded  the  lots  to  plaintiff,  without  any  other 
consideration  than  that  named  in  the  first  contract,  and,  as 
defendant  contends,  the  second  contract  was  a  part  of  the 
consideration.    During  the  short  space  of  time  that  the  title 
of  the  lots  was  in  plaintiff,  he  gave  a  mortgage  on  the  lots  for 
$1,700,  which  plaintiff  assumed  and  agreed  to  pay,  and  gave 
notes  for  the  balance  of  the  purchase  price  on  the  lots  and 
house.     After  the  mortgage  was  executed,  plaintiff  at  once 
deeded  the  property  back  to  the  defendant  company,  and  then 
executed  the  second  contract  of  purchase,  before  referred  to. 
The  contract  covered  the  lots  and  house.    At  the  request  of 
the  defendant,  plaintiff's  wife  signed  this  last  agreement, 
simply  as  the  wife  of  plaintiff.     Plaintiff's  father-in-law, 
Rogers,  also  signed  the  second  contract,  at  plaintiff's  request. 
Plaintiff's  wife  and  Rogers  disclaimed  any  interest  in  the 
contract.    The  purpose  of  Rogers  and  plaintiff's  wife  in  sign- 
ing the  contract  does  not  clearly  appear.    In  this  transaction 
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of  conveyances  and  reconveyances,  defendant  company  omit- 
ted from  the  last  contract  of  purchase  the  guarantee  of  the 
construction  and  operation  of  a  street  railway  line.  But  there 
is  evidence,  and  the  jury  could  have  so  found,  that  defend- 
ant informed  plaintiff  that  these  contracts  were  all  one,  and 
that  any  guarantee  made  in  any  one  of  the  contracts  was  a 
part  of  all  of  them,  as  it  was  really  one  transaction.  The 
court  submitted  to  the  jury  the  question  as  to  whether  or  not 
they  were  one  transaction,  and  the  jury  must  have  found 
that  they  were.  There  was  evidence  to  sustain  such  finding, 
and  that  defendant  itself  so  construed  the  contracts.  No 
street  railway  line  was  constructed,  as  provided  in  the  con- 
tract, and  the  iron  works  and  college  and  other  things  were 
not  built,  as  it  was  represented  they  would  be.  The  second 
contract  provided  that : 

' '  The  seller  hereby  agrees  to  sell  to  the  buyer  on  perform- 
ance of  the  agreement  of  the  buyer  as  hereinafter  mentioned/' 
etc. 

After  the  time  for  building  the  street  railway  line  had 
expired,  and  after  it  was  shown  by  the  evidence  that  defend- 
ant could  not  have  complied  with  the  warranty  contained  in. 
said  contract,  it  served  a  notice  of  forfeiture  upon  the  plain- 
.  tiff,  on  account  of  nonpayment  of  the  monthly  installments. 
Appellant's  argument  consists  of  110  pages,  and  there  are 
21  assignments  of  error.  Some  of  these  are  not  suflSciently 
specific,  and  others  are  not  argued,  and  some  are  without 
merit.  The  more  important  ones  will  be  noticed  in  the  order, 
as  nearly  as  may  be,  in  which  they  are  argued. 

1.    As  stated,  the  defendant  sought  in  various  ways  to 

raise  the  question  of  a  defect  of  parties,  in  that  plaintiff's 

wife  was  not  made  a  plaintiff.    Appellant  relies  on  Enix  v, 

1  Parties-  ^^^^  Cent.  B.  Co.,  114  lowa  508.    But  that 

to%1nVhaw"'^®   ^^^^  ^^  ^^  upon  the  theory  that  negli- 

question  raised.   ^^^^  ^^^  y^^^  alleged,  and  it  was  held  that, 

no  objection  having  been  made  to  the  sufficiency  of  the  peti- 
tion and  as  to  its  stating  a  cause  of  action,  the  question  could 
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not  be  raised  by  exceptions  to  the  instructions.    The  case  does 
not  meet  the  point  as  to  a  defect  of  parties. 

We  think  the  point  is  ruled  by  Lenoch  v.  Yass,  157  Iowa 
314.  That  case  is  somewhat  similar  in  its  facts,  and  it  was 
said: 

"It  was  probably  not  necessary  to  make  the  wife  a  party 
plaintiff,  but,  if  she  should  have  joined  her  husband  as  plain- 
tiff, the  defendants  waived  the  matter  by  not  demurring  to 
the  petition  or  raising  the  question  by  their  answer,"  citing 
sections  of  the  statute  and  other  cases. 

2.    The  next  error  assigned  is  that  the  court  erred  in 

striking  that  part  of  the  answer  in  regard  to  the  default  of 

plaintiff  in  making  monthly  payments  and  that  defendant  had 

1  Contracts  :  ten-  served  notice*  of  forfeiture,  and  that  the  court 

ancefwtie'n^'-  erred  in  not  permittiag  defendant  to  show 

vendor  ai^pur-  default  in  performance  of  the  contract  of 

ptirchase  by  plaintiff.  The  same,  question  was 
raised  in  the  motion  to  direct  a  verdict  and  by  an  offered 
instruction.  The  argument  is  that  the  obligations  of  the  de- 
fendant were  contingent  upon  the  prior  performance  of  the 
contract  by  plaintiff,  and  that  plaintiff  could  not  recover  on 
his  ccmtract  until  he  had  himself  performed,  unless  perform- 
ance had  been  waived  or  excused.  It  was  alleged,  in  the  count 
of  the  answer  stricken,  that  plaintiff,  at  the  time  of  the  com- 
mencement of  suit,  was  in  default  in  respect  to  payments 
upon  his  contract,  and  that,  on  the  25th  of  September,  1914, 
a  notice  of  forfeiture  had  been  served  upon  the  plaintiff  by 
tiie  defendant.  As  already  stated,  the  railroad  was  not  built 
within  the  two  years  from  the  date  of  the  contract.  At  the 
time  defendant  served  the  notice  of  forfeiture  upon  plaintiff, 
the  defendant  was  already  in  default,  and  had  placed  itself 
in  a  position  where  it  could  not  comply  with  its  contract.  A 
performance  or  tender  of  performance  by  plaintiff  under  these 
circumstances  would  have  been  a  useless  act,  because,  as  stated, 
the  defendant  was  incapable  of  performing.  The  only  object 
of  performance  on  the  part  of  the  plaintiff,  or  plaintiff's  offer 
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to  perform,  would  be  to  compel  defendant  to  perform  his  part 
of  the  contract.  But  defendant  was  unable  to  perform,  and 
therefore  tender  of  performance  or  a  performance  upon  the 
part  of  the  plaintiff  would  be  a  useless  act,  and  was  unneces- 
sary. As  sustaining  this  proposition,  see  McWhirter  v.  Craw- 
fordy  104  Iowa  550 ;  39  Cyc.  1371 ;  Mgrtm  v.  Roberts,  127  Iowa 
218 ;  Kuhlm<m  v.  Wieben,  129  Iowa  188 ;  Nelson  v,  Chingren, 
132  Iowa  383 ;  Webb  v.  Himcher,  127  Iowa  269 ;  39  Cyc.  1400, 
1401. 

3.  It  is  assigned  as  error  that  the  court  erred  in  per- 
mitting evidence  bearing  upon  the  question  as  to  whether  the 
two  contracts  were,  in  effect,  one  contract.    There  is  nothing 

in  the  second  contract  to  show  that  the  first 

8.  BviDBNCB :  parol  j   j  i.     ^.i.  j  i_  xi.       xi. 

as  affecting        was  Supersedes  by  the  second,  or  whether  the 

wrltinj?  r  unity 

of  two  writings    sccond  was  a  substitute  for  the  first.    Plain- 
as  one  contract. 

tiff  contends  that  the  second  contract  was 
simply  a  modification  of  the  other,  and  that  the  two  should  be 
construed  as  one  contract.  The  circumstances  under  which 
the  contracts,  mortgage  and  deed  were  executed  have  been 
already  set  out,  and  we  think  the  circumstances  were  such  as 
that  it  was  a  fair  question  for  the  jury  whether  they  should 
be  considered  together  and  as  one  contract.  The  defendant 
offered  an  instruction  directing  the  jury  to  return  a  verdict 
for  the  defendant  because  the  first  was  superseded,  and  there 
were  two  separate  contracts.  This  was  denied,  and  properly 
60.  The  court  submitted  the  question  to  the  jury  under  a 
proper  instruction. 

4.  The  court,  in  Instruction  7,  instructed  the  jury  in 
substance,  that  the  burden  of  proof  was  upon  plaintiff  to 
establish  by  a  preponderance  of  the  evidence  that,  at  the  time 

plaintiff  entered  into  the  second  contract,  he 

*  weight  and  suf-  had  uot  learned  that  defendant  would  not 

nary  fact  ques-    fulfill  its  guaranty  Concerning  the  building  of 

tion.  , 

a  street  railway,  as  guaranteed  m  the  first 
contract;  and  that  the  second  contract  was  not  a  cancella- 
tion of  the  original,  but  additional  matter;  and  that,  at  the 
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request  of  defendant,  it  was  incorporated  in  the  second  con- 
tract; and  that,  to  induce  plaintiff  to  sign  the  second  con- 
tract, defendant  stated  that  all  the  provisions  of  the  original 
contract  would  be  binding,  etc.  The  objection  is  that  a  pre- 
ponderance of  the  evidence  is  not  sufficient,  but  that  it  is 
required  that  it  be  shown  by  evidence  that  is  clear,  satis- 
factory and  convincing,  and  that  the  jury  should  have  been 
so  told. 

Defendant  cites  Merchants  Nai.  Bank  v.  Mvjrpky,  125 
Iowa  607 ;  Bowman  v.  Besley,  122  Iowa  42 ;  Schrimper  v.  Chi- 
cago, M,  &  St.  P.  R.  Ca.,  115  Iowa  35;  and  other  cases.  But 
all  these  cases  were  where  it  was  sought  to  reform  a  written 
instrument.  Such  is  not  the  proposition  here.  It  was  simply 
a  question  as  to  whether,  under  all  the  circumstances,  the 
two  contracts  should  be  construed  together  and  considered 
as  one  contract.  We  think  a  preponderance  of  the  evidence 
was  sufficient  to  establish  that  fact. 

5.  Defendant  objected  to  the  introduction  in  evidence 
of  the  first  contract,  on  the  ground  that  there  was  a  variance 
between  the  contract  offered  in  evidence  and  the  copy  of  it 

attached  to  the  petition,  and  made  this  one  of 
proof  and  van-  'the  grouuds  of  its  motion  for  a  directed  ver- 

&nce :  variance 

between  copies     dict;  also  offered  an  instruction  on  the  sub- 
attached  and 

ter^^^^^'        J^^^-    '^^®  objection,  as  stated  in  the  motion 

for  a  directed  verdict,  is  that  there  is  no  com- 
petent, relevant  or  legal  evidence  in  the  record  of  the  execu- 
tion and  delivery  to  the  plaintiff  of  any  contract,  as  alleged 
in  the  petition,  in  which  the  defendant  contracted  or  guar- 
anteed the  construction  of  a  street  railway,  as  alleged  in  said 
count.  The  thought  is  that  there  is  a  variance  between  the 
copy  attached  to  the  petition,  and  the  document  introduced 
in  evidence.  We  have  compared  the  two,  and,  so  far  as  they 
relate  to  any  issue  in  this  ease,  and  particularly  as  to  that  part 
guaranteeing  the  construction  of  a  street  railway,  there  is 
no  variance.    In  some  places  in  the  contract,  the  numbers  of 

Vol.  178  Ia.— 17 
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the  lot  are  spelled  out,  with  %ures  in  parenthesis;  while,  in 
the  copy,  simply  the  figures  are  given,  and  in  the  date,  the 
letters  **A.  D."  are  omitted  in  the  copy  attached  to  the  peti- 
tion. Some  of  the  paragraphs  in  the  contract  Rre  omitted  in 
the  copy  attached  to  the  petition,  but  those  omitted  have  no 
bearing  upon  any  question  arising  in  this  case.  As  to  these 
omitted  paragraphs,  the  numbers  were  given,  and  there  were 
other  indications  of  omission.  The.  defendant  had  a  dupli- 
cate copy  of  the  contract  sued  on,  and  its  provisions  were 
known  to  it,  and  it  could  not  have  been  surprised  or  in  any 
way  prejudiced  by  the  omissions.  The  objection  is  without 
merit. 

6.    Neither  is  there  any  merit  in  the  next  paragraph, 

which  is  that  the  court  erred  in  instructing  the  jury  that 

defendant  admitted  the  execution  of  the  first  contract,  when 

6.  ThiAL-instruc-  ^^^  execution  thereof  was  denied  by  defend- 

reojlsites  and      *^*  ^^  ^^  answcr,  and  in  instructing  the  jury 

prejudic?afin-     that  defendant  now  admits  the  execution  of 

the  second  contract,  such  execution  being  ad- 
mitted in  the  answer.    The  argument  is  that  by  the  court's 
stating  that  it  is  now  admitted,  the  jury  would  be  led  to 
believe  that  defendant  had  at  some  time  equivocated  in  ref- 
erence thereto.    The  evidence  shows  that  the 
'  uons :  province    president  of  the  company,  as  a  witness,  ad- 

of  court :  as- 
sumption of         mitted  the  execution  of  both  contracts.    If  the 

truth  of  facts. 

execution  of  the  contracts,  or  either  of  them, 
was  denied  in  the  answer,  and  an  officer  of  the  company  who 
was  present  and  executed  the  contract  admitted,  on  the  stand 
as  a  witness,  the  execution,  we  see  no  prejudice  to  the  defend- 
ant, and  no  objection  to  the  court's  stating  that  the  execution 
is  now  admitted. 

It  is  thought  by  defendant  that  the  court  refused  to  con- 
strue the  contracts.  But  an  examination  of  the  record  shows 
that  the  court  did,  in  the  instructions,  state  to  the  jury  the 
legal  effect  of  a  warranty  and  guaranty  made  by  the  defend- 
ant, and  construed  the  contract  of  warranty,  and  told  the 


I 


I 
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jury  what  the  contracts  meant,  and  what  obligations  said  con- 
tract placed  upon  the  defendant,  and  the  rights  of  plaintiff 
thereunder.  We  do  not  understand  appellant  to  complain  of 
the  instructions  given,  but  it  objected  to  the  refusal  of  the 
court  to  give  the  one  asked  by  it.  There  was  sufficient  evi- 
dence to  go  to  the  jury  on  the  question  as  to  the  false  repre-^ 
sensations,  and  the  court  did  not  err  in  submitting  such  ques- 
tions to  the  jury. 

7.  As  to  the  measure  of  damages,  defendant  requested 
an  instruction  to  the  effect  that  the  contract  was  so  indefinite 
and  uncertain  in  its  provisions  as  to  afford  no  basis  for  the 

assessment  of  more  than  nominal  damages 
meajure^of         for  a  violation  thereof.     The  contract  in  re- 

damacres :  pur-  _  i         ^        ,  i  •       »  •         ^  i  i 

chase  of  land:     gard  to  the  Street  car  line  s  running  through 

contract  to  wo 

e^*'breach'***     ^^®  additions  did  not  specify  the  streets  upon 

which  the  line  was  to  run,  and  the  argument 
for  appellant  is  that  the  defendant  might  have  complied  with 
the  warranty  by  procuring  a  car  line  ranging  from  the  street 
upon  which  plaintiff's  property  was  situated  to  a  street  a  half 
mile  away,  and  that  a  street  car  line  a  half  mile  from  one's 
residence  would  not  add  to  th,e  value  of  the  property  in  any 
amount  capable  of  estimation.  There  was  evidence  that  it 
was  pointed  out  where  the  line  would  run.  The  place  so 
pointed  out  did  run  through  these  additions,  so  that  it  did  not 
vary  the  contract.  We  do  not  find  any  evidence  in  the  record, 
and  appellant  has  not  in  argument  pointed  out  any,  that  the 
damages  would  be  merely  nominal  in  case  the  railroad  did  not 
go  nearer  than  a  half  mile  from  plaintiff's  property.  The  ref- 
erence given  in  argument  to  the  abstract  on  this  point  is  where 
one  of  plaintiff's  witnesses  testified  on  cross-examination  as 
follows : 

''In  fixing  the  damage  upon  the  failure  to  build  the  car 
line,  it  is  a  fact,  I  guess,  that  I  fixed  it  on  the  theory  that 
the  car  line  would  either  pass  this  property  or  would  be  within 
a  block  or  two  of  it  at  most,  whereas  it  might  have  been  con- 
structed from  the  main  business  portion  of  Perry  across  the 
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Dilenbeck  Additions,  and  been  at  least  a  half  mile  from  his 
property  at  the  nearest  point. ' ' 

The  measure  of  damages  as  laid  down  by  the  trial  court 
was  the  difference  in  value  of  the  property  as  it  was,  without 
the  street  railway  line,  college  and  steel  plant,  and  what  it 
would  have  been  if  these  improvements  liad  been  built.  The 
evidence  was  introduced  separately  upon  the  amount  of  dam- 
ages without  the  street  railway  line  constructed,  and  the 
amount  of  damages  with  the  street  railway  line,  the  college 
and  the  steel  plant  in  operation,  as  represented.  This  was 
the  correct  rule  as  to  the  measure  of  damages.  Warfield  v. 
Clark,  118  Iowa  69,  70;  Sioke  v.  Converse,  153  Iowa  274; 
I owOf Minnesota  Lavd  Co.  v.  Cannier,  136  Iowa  674 ;  Lo^ig  v. 
Davis,  136  Iowa  734. 

The  court  did  not  err  in  permitting  plain- 
*  opinion  evu         tiff  to  testify  as  to  the  value  of  his  own  prop- 

dence :  value : 

one's  own  prop-   ertv.     City  Xat.  BafiJc  v,  Jordan,  139  Iowa 

erly.  ..  */  .  7 

499,  504;  Thomasan  v.  Capital  his.  Co.,  92 

Iowa  72 ;  Tvhbs  v.  Mechamcs'  Ins.  Co.,  131  Iowa  217. 

10.  evidence:  Evidence  of  the   price  paid  for  prop- 

terfa5?y  and*"  ^'^^y  ^^  admissible  on  the  .question  of  value. 

vaiue*:^pur- *      Thompson  v.  Anderso'ti,  94  Iowa  554;  Ranck 

c  asepr  ce.        ^  ^^^^  ^^  Cedar  Rapids,  134  Iowa  563. 

Perhaps  the  evidence  ought  not  to  be  too  remote  as  to 
the  time  of  purchase.  It  was  not  so  in  this  case.  It  was 
proper  to  take  into  consideration  that  the  lots  were  to  be 
improved.  It  was  known  to  the  officers  of  the  defendant  com- 
pany that  plaintiff  desired  to  purchase  the  lots  for  a  residence. 
Under  such  circumstances,  the  plaintiff's  damages  were  more 
than  the  mere  difference  in  the  value  of  the  naked  lot.  Whiie 
V.  Smithy  54  Iowa  233. 

The  evidence  of  the  witness  Hall  was  competent  as  to 
the  value  of  plaintiff's  property  if  the  steel  plant  had  em- 
ployed a.  certain  number  of  men.  Such  was  a  part  of  the 
representation  in  regard  to  the  steel  plant. 

8.     It  is  next  contended  that  there  was  not  sufScient  evi- 
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dence  to  go  to  the  jury  on  the  question  as  to  the  alleged  false 
representations  in  regard  to  the  school  or  college  and  the  steel 
plant.  It  would  unduly  prolong  the  opinion  to  review  the 
evidence  on  this  point.  Having  examined  the  evidence  on 
this  point,  we  are  satisfied  that  the  evidence  was  amply  suffi- 
cient to  take  the  case  to  the  jury  on  these  issues. 

9.  Appellant's  next  contention  is  that  the  court  erred 
in  overruling  defendant's  motion  to  strike  the  testimony  of 
plaintiff's  wife  that  witness  Crenshaw  stated  that  he  was  a 

salesman   for   defendant   company,   for  the 

'  AOENTTthe^e^  reason,  as  defendant  contends,  that  the  evi- 

dence  :*deciara-  dcucc  is  hearsay  and  not  binding  on  the  de- 

tioiuB  of  agrent.      »  m 

fendant.  The  argument  is  that  proof  of 
agency  may  not  be  made  by  the  mere  declaration  of  the  alleged 
agent.  Even  if  appellant's  proposition  be  conceded,  there  was 
an  abundance  of  evidence  in  the  record,  from  other  witnesses 
uid  from  transactions  with  plaintiff  and  the  president  and 
assistant  secretary  of  the  defendant  company  in  regard  to  the 
sale  of  these  lots,  to  show  that  Crenshaw  was  acting  as  the 
agent  for  the  defendant  in  selling  the  lots  at  the  sale. 

10.  It  appears  that  the  jury  was  permitted  to  view  the 
premises,  and  the  court  instructed  the  ivLry,  in  substance,  that 
the  purpose  of  this  view  was  to  enable  the  jury  to  better 

understand  the  testimony  of  the  witnesses  re- 

12.  Trial :  conduct  .•         j.i_  j   x  •    x  n*        ^i 

of  trial :  view     spectmg  the  samc,  and  to  more  intelligently 

of  premises  by  ••  i  •  i         . 

Jury :  purr^ose :  apply  such  testimony  to  the   issues  before 

Instructions.  x^*^  ^  *' 

them,  but  not  to  make  them  silent  witnesses 
in  the  case,  and  that  the  verdict  must  not  be  based  upon  their 
examination  of  the  premises.  This  is  in  accordance  with  the 
law.    Moore  v.  Chicago,  St  P.  tfc  K.  C.  B.  Co.,  93  Iowa  484. 

Other  minor  matters  are  discussed  to  some  extent,  .but 
those  we  have  noticed  are  controlling.  It  is  our  conclusion 
that  there  was  no  prejudicial  error,  and  the  judgment  is, 
therefore — Affirmed. 

Evans,  C.  J.,  Debmeb  and  Weaver,  JJ.,  concur. 
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E.  S.  AuBAND,  Appellee,  v.  Perby  Town  Lot  &  Improvement 

Company,  Appellant. 

VENDOR  AND  PUBCHASEB:    Bescission  1)y  Purchaser— Breach  of 

1  Contract — ^Damages  Becoverahle.  The  coat  of  uncompleted  im- 
provements which  enhance  the  value  of  the  premises  may  be  recoT- 
ered  by  a  purchaser  who  rescinds  on  account  of  the  breach  of 
contract  by  vendor,  said  improvements  being  such  as  the  vendor 
knew  the  purchaser  would  erect. 

DAMAGES:     Measure  of  Damages— Incorrect  Rule  Working  Sub- 

2  stantial  Justice.  A  measure  of  damages^  not  wholly  correct^  but 
working  substantial  justice,  is  not  necessarily  reversible  error. 

EVIDENCE:     Relevancy,  Competency  and  Materiality-- Reliance  on 

3  Warranty.  One  suing  for  damages  for  breach  of  guaranty  in  a 
land  sale  contract  must  show  that  he  relied  on  said  guaranty  in 
entering  into  the  contract.  Therefore,  testimony  that  plaintiff, 
before  signing  the  contract,  read  the  provision  as  to  guaranty  and 
relied  thereon,  is  material. 

VENDOB  AND  PX7RCHASER:     Rescission— -Demand  for  Perform- 

4  ance — Non-Necessity.  A  purchaser  who  has  rescinded  a  land  sale 
contract  by  reason  of  the  vendor's  breach  need  not  allege  or  prove 
a  demand  on  the  vendor  for  performance  when  vendor  has  so 
breached  the  contract  that  he  cannot  possibly  pcrfonn, 

VENDOR  AND  PURCHASER:     Construction  of  Contract — ^Agree- 

5  ment  for  Car  Line — Collateral  Agreements  or  Warranties.  A 
provision  in  a  land  sale  contract  that  the  vendor  guarantees  that 
within  two  years  a  street  railway  will  be  built  to  the  property  and 
in  operation,  is  not  a  mere  collateral  promisCf  but  is  a  warranty. 

VENDOR  AND  PURCHASER:     Rescission— Restoration  of  Status 

6  Quo — Sulllclency.      On    the    subject    of    the    restoration    of    the 
.  status  quOy  an  offer,  ©n   rescission   by  vendee,   to  return  and   to 

surrender  to  vendor  all  right,  title  and  interest  in  and  to  the  con- 
tract and  all  papers  relating  thereto,  including  possession  of  the 
land,  which  offer  is  refused,  is  sufficient. 

Appeal  from  Perry  Superior  Cmirt, — W.  W.  Cardell,  Judge. 
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Satxtrday,  October  28,  1916. 

The  issues  in  this  case  are  similar  to  those  in  the  case  of 
C.  T.  Kirkwood  against  this  same  defendant,  decided  at  the 
present  sitting,  except  that,  in  the  instant  case,  there  was  no 
second  contract  to  build  a  house.  In  this  case  there  was  a 
trial  to  a  jury,  and  a  verdict  and  judgment  for  plaintiff.  The 
defendant  appeals. — Affirmed. 

■ 

H.  O,  Giddings,  for  appellant. 
W.  H,  Wimegar,  for  appellee. 

Preston,  J. — Eight  of  these  cases,  involving  somewhat 
similar  questions,  were  submitted  at  the  same  time.  Some  of 
the  cases  involve  the  same  questions  as  presented  in  others, 
but  each  contains  some  propositions  not  contained  in  the 
others.  We  shall  notice,  in  this  opinion  and  the  others,  only 
such  questions  as  are  not  common  to  all. 

The  contract  of  purchase  by  plaintiff  of  a  lot  from  defend- 
ant provided  that: 

*  *  The  seller  will  guarantee  to  the  buyer  that,  within  two 
years  from  the  date  of  this  contract,  a  street  railway  will  be 
built  and  in  operation  from  the  main  business  portion  of  the 
city  of  Perry  across  the  Dilenbeck  Additions. ' ' 

.  Plaintiff  alleged  that  he  had  paid  on  his  down  payment 
and  in  monthly  installments  and  interest  upon  the  contract  of 
purchase,  $173.43,  and  that  he  expended  $213.62  in  improving 
said  lot.  The  testimony  is  that  plaintiff  built  a  building  on 
the  back  end  of  the  lot  that  cost  for  material  $135,  and  he 
expended  $15  for  taking  the  water,  in  on  the  lot,  and  exca- 
vated for  a  building  and  had  sand  hauled  for  the  building. 
Plaintiff  also  alleges  a  breach  of  the  warranty  in  the  contract, 
and  alleges  that,  after  the  expiration  of  two  years,  plaintiff 
had  rescinded  said  contract  of  purchase  on  account  of  said 
breach,  and  tendered  back  to  defendant  the  written  contract, 
together  with   possession  of  the  lot  and  the  improvements 
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thereon,  and  demanded  repayment  of  the  amount  paid  upon 
said  contract  and  the  amount  expended  for  improvements, 
which  tender  was  refused  by  the  defendant.  Answering,  de- 
fendant admitted  that  it  was  the  owner  of  the  real  estate  de- 
scribed at  the  date  of  the  alleged  contract,  and  denied  all 
other  allegations  of  the  petition. 

1.  The  first  two  assignments  of  error  relate  to  the  admis- 
sion of  evidence.    This  question  was  asked  the  plaintiff : 

'*Q.    What  was  the  cost  of  the  excavating?'' 

Over  defendant's  objection  that  it  was 

1.  Vendor  AND  .  xx-i  x         j*  x-i         j 

PURCHASER :  re-   incompetent,  irrelevant  and  immaterial  and 

scission  by  pur-  .i.         -x 

chaser :  breach    not  the  proper  measure  of  damages,  the  wit- 

of  contract : 

daniagres recov-   ness  answered: 

eraple. 

*'I  don't  remember  just  what  the  cost 
was,  but  on  refreshing  my  recollection,  I  find  it  amounts 
to  $6." 

And  this  question  was  asked  plaintiff : 

**Q.  What  was  the  carpenter  work  on  the  building  you 
erected  worth?" 

And  over  the  same  objection,  witness  answered : 

*  *  I  think  the  carpenter  work  on  that  was  in  the  neighbor- 
hood of  $36." 

The  argument  upon  the  first  proposition  is  that,  upon 
rescission  of  an  executory  contract  of  purchase  of  real  estate 
by  vendee  for  breach  of  warranty,  he  cannot  recover  for  im- 
provements, and  that,  where  recovery  for  improvements  is 
allowed,  the  rule  is,  according  to  appellant 's  contention,  that 
the  amount  of  compensation  to  which  the  purchaser  is  entitled 
for  improvements  constructed  by  him  is  not  the  amount 
expended,  but  the  actual. enhanced  value  of  the  land  due  to 
such  improvements,  as  of  the  time  at  which  the  vendor  takes 
possession  of  the  land — citing  39  Cyc.  1440.  No  Iowa  cases 
are  cited  on  this  proposition. 

As  we  understand  the  record,  plaintiff  did  not  complete 
all  the  improyements  or  buildings  he  contemplated;  that  is, 
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he  had  not  done  so  up  to  the  time  of  the  rescission.    Had  he 

2  Damages  •  Completed  all  the  improvements  and  built  his 

™^?*incorr^?"  residence  as  contemplated,  it  is  possible  the 

substantfaffus-   rulc  Contended  for  by  defendant  would  apply, 

and  it  may  be  that  such  would  have  been  the 
the  better  rule  in  this  case.  But,  under  the  record,  even 
though  a  rule  is  adopted  which  was  not  absolutely  correct, 
still  we  think  justice  could  have  been  done  and  was  done 
under  the  rule  adopted.  The  expenditure  for  improvements 
made  by  plaintiff,  such  as  they  were,  would  enhance  the  value 
of  the  lot.  Plaintiff  had  the  right  to  rescind  because  the 
street  railroad  was  not  built  as'  agreed.  Upon  rescission, 
had  appellant  accepted  back  the  property,  the  improvements 
already  made  would  have  been  a  part  of  the  real  estate,  for 
which  defendant  would  have  received  benefit.  Defendant 
knew  that  plaintiff's  purpose  in  buying  the  lot  was  to  build 
thereon,  and  that  plaintiff  purchased  the  lot  relying  upon  the 
warranty  in  regard  to  the  street  railroad.  The  money  ex- 
pended for  improvements  was  in  the  nature  of  special  dam- 
ages. The  court  instructed,  in  substance,  that,  if  plaintiff 
rescinded  the  contract  of  purchase,  and  he  was  all  the  time 
ready,  willing  and  able  since  the  rescission  to  make  his  tender 
and  offer  good,  the  burden  was  on  plaintiff  to  show  the  amount 
he  had  been  damaged  by  reason  of  the  breach  of  the  contract 
aside  from  the  payments  made  thereon,  and  that,  if  the  jury 
should  find  that  plaintiff  was  entitled  to  recover  on  his  account 
for  expenditures,  in  addition  to  the  payments  on  the  con- 
tract, the  jury  should,  after  having  ascertained  the  amount 
thereof  under  the  evidence  and  instructions,  add  the  amount 
so  determined  to  the  amount  of  the  payments  on  the  con- 
tract, and  that  this  total  would  be  the  amount  of  the  verdict. 
Appellee  relies  upon  the  case  of  White  v.  Smith,  54  Iowa 
233.  That  case  was  an  action  to  recover  damages  for  fraud- 
ulent representations,  and  it  appeared  that  the  defendant  had 
sold  plaintiff  a  lot,  knowing  that  he  intended  to  build  a  res- 
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idence  thereon,  and  had  falsely  represented  that  there  was  a 
street  upon  the  north  side  of  the  lot,  and  the  plaintiff  pur- 
chased and  erected  a  valuable  residence,  in  reliance  upon  such 
representation,  and  with  reference  to  the  supposed  street.  It 
was  held  that  the  plaintiff  was  entitled  to  recover  special 
(iamages,  in  addition  to  the  difference  in  value  of  the  lot — 
the  difference  between  the  market  value  of  the  house  as  a 
residence,  with  a  street  as  represented,  and  without  such 
.street.  But,  as  before  stated,  in  the  instant  case,  the  buildings 
contemplated  by  plaintiff  were  not  completed,  and  a  part  of 
the  expense  was  bringing  water  on  the  lot;  so  that  it  would 
be  difficult  to  say  that  the  improvements  in  the  instant  case 
had  a  market  value,  as  would  a  house.  The  courts  have  trouble 
sometimes  in  announcing  a  rule  as  to  the  measure  of  damages 
which  is  entirely  satisfactory.  But,  as  before  stated,  m  this 
case  we  think  that,  under  the  rule  adopted,  substantial  jus- 
tice was  done,  and  that  there  was  no  prejudice  resulting  to 
the  defendant. 

2.     The  court  permitted  plaintiff,  over  defendant's  objec- 
tion that  it  was  irrelevant  and  immaterial,  to  testify  that, 
before  signing  the  contract,  he  read  the  paragraph  in  the 
3.  Evidence  :  rei-    Contract  in  regard  to  the  provisions  as  to 
tency  amf ma^"    building  a  Street  railway,  and  that  he  relied 
Ifanceon  war-     upon  the  guaranty,  and  would  not  have  pur- 
^^^  ^'  chased  the  lot  or  signed  the  contract  except 

for  such  conditions  in  the  contract,  and  would  not  have  made 
payment  thereon.  We  think  this  was  material,  for  the  reason 
that  the  rescission  was  made  because  of  a  breach  of  this  war- 
ranty, and,  unless  plaintiff  had  relied  upon  the  warranty,  he 
would  not  be  in  a  position  to  claim  a  rescission.  The  only 
objection  made  by  appellant  at  this  point  is  that  the  con- 
sideration of  such  evidence  would  tend  to  confuse  the  jury, 
or  oreat(»  prejudice  in  their  minds.  This  question  was  asked 
plaintiff: 

**Q.     You  may  state  whether  or  not  in  that  conversation 
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you  told  him  that  you  would  give  him  possession  of  the  lot  and 
that  you  wanted  the  money  back  you  had  paid.'' 

The  answer  was,  **I  did."  One  objection  to  the  ques- 
tion was  that  it  was  leading,  and  that  is  the  objection  now 
urged.  The  trial  court  has  a  discretion  in  such  matters.  We 
think  the  objection  was  not  well  taken. 

3.     The  defendant  requested  an  instruction  to  the  effect 

that,  before  plaintiff  could  recover,  he  must  show  that  he 

made  a  demand  upon  defendant  for  the  performance  of  the 

4  vbndoband        alleged  contract  guaranteeing  construction  of 

scissionl^de-^*"   *  Street  railway,  and  that,  in  the  absence  of 

SiTO^ncefnon-   such  demand,  there  could  be  no  recover^'. 

Defendant's  proposition  is  that,  when  time  of 
performance  by  a  vendor  is  not  made  of  the  essence  of  the 
contract,  a  purchaser  may  not  rescind  for  a  nonperformance 
imtil  he  has  first  made  demand  for  performance,  citing  WU- 
helm  V.  Fimple,  31  Iowa  131.  Appellee  also  cites  this  case 
and  loworMimiesota  Land  Co.  v.  Conner,  136  Iowa  674;  iV^e^ 
son  V.  Chingren,  132  Iowa  383. 

Appellee's  contention  is  that  no  demand  for  performance 
was  necessary  on  the  part  of  plaintiff,  for  the  reason  that,  in 
the  contract  sued  on,  the  time  for  the  construction  of  the 
railroad  was  definitely  stated,  and  that,  at  the  time  the  suit 
was  brought,  defendant  was  unable  to  perform  its  contract. 
Appellee  also  contends  that  the  time  of  performance  was  the 
essence  and  important  part  of  the  contract,  not  of  any  par- 
ticular part,  but  of  all  the  contract.  However  this  may  be,  the 
time  within  which  the  street  railway  was  to  be  built  was 
definite;  that  is,  it  was  to  have  been  built  within  two  years. 
This  was  not  done.  The  contract  does  provide  that  the  street 
railway  would  be  built  within  two  years  from  the  date  of  the 
contract.  Before  rescission  was  made,  and  before  this  suit 
was  commenced,  the  time  had  expired  for  the  fulfillment  of 
the  contract  by  the  defendant  company,  and  it  would  be  a  vain 
and  useless  thing  to  require  plaintiff  to  (lemand  the  perform- 
ance of  that  which  the  defendant  was  unable  to  perform,  and 
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which  inability  to  perform  was  known  both  to  plaintiff  and 
to  the  defendant. 

4.  Appellant  contends  that  the  provision  in  the  contract, 
which  we  have  before  set  out,  was  a  mere  collateral  promise 
or  agreement,  and  that  plaintiff,  as  a  purchaser  of  the  real 

estate,  may  not  rescind  therefor.    The  follow- 

5.  Vendor  AND  ,  .  ^  .  ^ 

purchaser:        mg  cases  are  cited:  American  Emtgrcmt  Co. 

construction  of  ^^  •^ 

ment  fSr  ct?'^"  ^-  ^^w>if  1/  of  AcUims,  100  U.  S.  61  (25  L.  Ed. 
a^';^mlnUor'  563) ;  Broddy  V,  Ettiott  (N.  C),  16  L.  R.  A. 
warranties.         ^^r     g)     j^gl ;    Cramptati    V.    McLaugUin 

(Wash.),  21  L.  R.  A.  (N.  S.)  823,  and  note. 

In  the  first  case,  the  opinion  states  that  the  contract 
was  duly  carried  into  execution  soon  after  its  inception,  and 
the  court  said  that  the  engagements  of  the  appellants  under 
the  contract  to  introduce  settlers  and  the  like  were  to  be  per- 
formed in  the  future.  The  court  did  say,  however,  that,  where 
covenants  are  mutual  and  dependent,  failure  of  one  party  to 
perform  absolves  the  other  and  authorizes  him  to  rescind  the 
contract. 

The  next  authority  cited  by  appellant,  we  think  is  not  in 
point.  In  that  case,  the  defendant  company  simply  agreed 
to  make  certain  improvements.  In  the  instant  case,  the  de- 
fendant company  made  a  warranty  that  a  certain  condition, 
viz.,  a  street  car  line,  would  be  attached  to  the  lot  purchased, 
within  a  certain  time.  Such  was  the  case  in  the  last  case 
cited.  But  it  is  said  in  the  note  that,  where  a  dependent 
covenant  in  a  contract  is  broken,  it  is  clear  that  a  ground 
for  rescission  is  presented,  because  the  covenant  is  an  integral 
part  of  the  mutuality  upon  which  the  whole  agreement  rests. 
Appellee  contends  that  the  contract  of  purchase  of  the  real 
estate  contained  the  paragraph  in  regard  to  the  street  rail- 
way, and  that  it  was  a  warranty,  and  not  a  mere  collateral 
agreement,  and  that  it  was  a  condition  or  quality  attached  to 
the  lot  purchased,  and  that  the  plaintiff  was  entitled  to 
rescind  because  of  the  breach  thereof,  and  cites,  in  support 
of  the  proposition,  Timken  Carriage  Co.  xk  Smith,  123  Iowa 
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554,  557 ;  Gray  v.  Central  Minih.  Immigraium  Co.,  127  Iowa 
560 ;  Webb  v.  Hancher,  127  Iowa  269 ;  Lessemch  v.  Sellers, 
1 19  Iowa  314 ;  9  Cyc  432,  433 ;  Backemami  v.  Riverbamk  Im- 
provemeni  Co.,  167  Mass.  1  (44  N.  E.  990) ;  Pedley  v.  Free- 
men, 132  Iowa  356 ;  Nelson  v,  Chingreti,  132  Iowa  383 ;  WU- 
helm  V.  Fimple,  31  Iowa  131. 

It  is  said  in  one  of  our  cases  that  we  are  firmly  committed 
to  the  doctrine  that  a  contract  of  sale  may  he  rescinded  for  a 
breach  of  warranty.  We  are  of  opinion  that  the  provision  is 
more  than  a  mere  ooUateral  promise,  and  that  it  is  a  wariranty. 
Plaintiff  purchased  a  lot  in  one  of  the  Dilenheck  Additions, 
whieh  additions  were  situated  some  distance  from  the  business 
portion  of  the  city,  and  because  of  this,  a  street  ear  line  was 
necessary,  in  order  that  the  persons  living  in  these  additions 
could  be  taken  back  and  forth  to  the  business  portions  of  the 
city.  The  lots  were  sold  by  the  defendant  for  the  purpose  of 
supplying  places  where  purchasers  might  build  residences,  and, 
because  of  the  distance  of  the  additions,  and  in  order  to  induce 
sale  of  the  lots,  the  defendant  company  guaranteed  a  street 
car  line.  The  defendant  did  not  itself  agree  to  build  a  street 
car  line  at  some  future  time,  and  did  not  make  a  collateral 
agreement  to  put  in  operation  a  street  car  line.  The  plaintiff 
purchased  a  lot  as  though  a  street  car  line  was  in  operation ; 
but,  as  the  additions  were  new,  the  lot  was  purchased  with 
the  street  car  line  to  be  in  operation  within  two  years  from 
the  date  of  the  purchase.  The  purchase  of  the  lot  under  the 
contract  was  conditioned  upon  the  performance  of  this  war- 
ranty, and  the  evidence  shows  that  plaintiff  purchased  the 
lot  relying  wholly  upon  the  guaranty  of  this  particular  qual- 
ity attached  to  the  lot.  It  was  a  material  part  of  the  contract 
that  induced  plaintiff  to  purchase  the  lot,  and  was  not  merely 
promissory  in  nature.  Plaintiff  rescinded  because  he  did  not 
get  what  he  bought. 

5.  Another  contention  of  appellant  is  that,  in  rescinding 
the  contract,  plaintiff  did  not  put  the  defendant  in  statu  qvo, 
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and  did  not  offer  to  do  so.    The  record  shows  that  defendant 

company  was  notified  that  the  plaintiff  bad 
'  piTRCHABBR:re.   rescinded  the  contract,  and  that  he  offered 

scission :  reator-  •  . 

ation  of  atatua     to  restore  to  the  defendant  company  all  rights 

quo :  sufflciency.  mt      ^  ^ 

under  the  written  contract,  including  posses- 
sion,  and  any  papers,  accounts  or  receipts  then  held  by  him, 
and  that  this  tender  was  refused.    The  evidence  shows  that 

r' 

defendant  was  fully  informed  that  plaintiff  had  rescinded 
and  was  offering  to  restore  to  defendant  all  the  rights  which 
plaintiff  had  received  under  the  written  contract,  and,  as 
stated,  this  was  refused.  The  attitude  of  the  defendant  com- 
pany was  such  that  nothing  which  plaintiff  could  have  done 
would  have  been  accepted  as  a  rescission,  or  as  placing  defend- 
ant in  staiu  qm.  There  was  no  deed  to  plaintiff,  and  we  do 
not  find  from  the  record  that  the  contract  was  acknowledged 
or  recorded.  The  court  submitted  the  questicm  to  the  jury 
as  to  whether  or  not  there  had  been  a  rescission. 

We  conclude  that  the  record  is  without  any  prejudicial 
error,  and  the  judgment  is,  therefore — Affirmed, 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 


Carrie  M.  Kirkwood,  Appellee,  v.  Pe»ry  Town  Lot  &  Im- 
provement Company,  Appellant. 

VENDOB  AND  PXTBCHASEB:  .  Bescission  by  Parchaser— Accept- 

1  ance  of  Deed — ^Effect.  The  acceptance,  by  the  purchaser  in  a 
land  sale  contract,  of  a  deed,  does  not  constitute  a  surrender  of  the 
contract  of  sale  and  the  provisionH  thereof  imposing  certain  named 
obligations  on  the  vendor  for  future  performance. 

EVIDENOE:     Relevancy,  Competency  and  Materiality— Time,  Place 

2  and  Manner  of  Contracting.  The  circumstances  attending  the 
time,  place  and  manner  of  entering  into  a  contract  may  be  material. 

WITNESSES:     Competency — Value.     Evidence  reviewed,  and  held 

3  sufficient  to  establish  the  competency  of  a  witness  to  testify  as  to 
real  estate  values. 
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WITNESSES:     Impeaclunent — Contradictory  or  Incoxislste&t  State- 
4    ments.    Proof  of  contradictory  statements  which  are  immaterial 
or  irrelevant  is  not  competent  to  impeach  a  witness. 

PRINCIPLE  APPLIED:  A  witness  testified  to  the  lessened 
value  which  a  lot  would  have  because  of  the  failure  to  build  a 
street  car  line  in  the  vicinity.  He  denied  that,  in  another  case, 
he  had  testified  that  a  certain  lot  in  the  same  addition  had  been 
reduced  in  value  one  third  by  the  failure  to  build  a  street  car 
line>  a  college  and  a  steel  plant.  The  properties  were  not  at  all 
alike.  A  dwelling  was  on  the  said  other  property.  The  lot  in 
question  was  vacant.  Held,  the  alleged  contradictory  or  incon- 
sistent statement  might  not  be  shown. 

TBIAI*:  Instmctions — Blisleading  Instructions— -Inaccurately  Stat- 
5.  ing  Amounts  Paid.  The  objection  that  the  jury  was  preju- 
dicially misled  by  an  instruction  which  inadvertently  misstated 
that  plaintiff  had  paid  $450  on  a  contract,  when  the  record  evi- 
dence clearly  demonstrated  that  the  correct  amount  was  $27  less, 
is  purely  hypercritical. 

Appeal  from  Perry  Superior  Court. — W.  W.  Cardell,  Judge. 

Saturday,  October  28,  1916. 

Action  by  plaintiflp  to  recover  damages  for  breach  of  a 
warranty  in  a  contract  for  sale  of  a  lot.  The  issues,  or  some  of 
them,  are  similar  to  those  against  this  defendant  decided  at 
the  present  sitting.  Plaintiff  alleged  that  she  had  paid  the 
full  purchase  price  of  said  lot,  $450,  and  that  the  street  car 
line  warranted  in  the  conti'act  had  never  been  constructed, 
and  that,  by  reason  thereof,  she  was  damaged  in  the  sum  of 
$300.  The  case  was  tried  to  a  jury,  and  a  verdict  returned 
for  plaintiff  in  the  sum  of  $223,  and  judgment  was  rendered 
thereon.    Defendant  appeals. — Affirmed, 

H,  0.  Oiddings,  for  appellant. 
\\\  H.  Winegar,  for  appellee. 

Preston,  J, — 1.  The  second  count  of  defendant's  an- 
swer alleged  that  the  contract  of  sale  was  surrendered  by  the 
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payment  of  the  full  amount  due  thereon  and  the  acceptance 
1   Tr^vr.^-  *^rv        of  a  deed  thereunder. -^    The  court  sustained 

1.  Vendor  and 

scission^by  nS?I   plaintiff  *8  demurrer  to  this  count  of  the  an- 
ance^of  deSi?^"    swer.     The  plaintiff  alleged  in  her  petition 

that,  prior  to  the  time  plaintiff  learned  that 
the  guaranty  in  the  contract  regarding  the  street  railway 
would  not  be  carried  out,  she,  relying  upon  said  guaranty, 
paid  to  defendant  company  the  full  amount  called  for  in  said 
contract  and  obtained  a  deed  for  the  lot.  The  answer  set  up 
the  same  fact,  and  claimed  that  the  act  of  paying  all  the  money 
and  securing  the  deed  was  a  surrender  for  a  valuable  con- 
sideration to  the  defendant  of  any  rights  under  the  guaranty 
found  in  the  contract.  The  demurrer  was  on  the  ground  that 
the  answer  did  not  state  any  defense,  because  the  facts  stated 
did  not  constitute  a  surrender,  but  siaiply  a  fulfillment  or  an 
execution  of  the  contract.  We  think  the  demurrer  was  prop- 
erly sustained.    McCarmick  v.  Merritt,  131  Iowa  160. 

2.  Plaintiff  was  permitted  to  testify,  over  objection,  as 
to  what  she  saw  on  the  day  of  the  lot  sale,  describing  the  tags, 
the  large  tent,  the  watermelon  tent,  the  lot  drawing,  and  the 

band.    The  thought  is  that  such  evidence  was 

2..  Evidence  :  rel-      .  x-i  j^jj^  -j'       xl- 

evancy.  compe-    immaterial,  and  tended  to  prejudice  the  jury 

teriaiity :  time,    against  the   defendant.     This   evidence   re- 
place and  man- 
ner of  contract-    latcd  to  the  time,  place  and  manner  of  enter- 
ing into  the  contract,  and  was  admitted  to 
show  the  situation  of  the  parties  at  the  time  the  contract  was 
entered  into,  and  all  matters  which  would  tend  to  prove  that 
plaintiff  relied  upon  the  representations.    Under  the  evidence, 
the  verdict  could  have  been  for  $250,  but  it  was  for  only  $223. 
It  would  seem,  then,  that  the  verdict  was  not  excessive,  and 
that  the  admission  of  this  evidence  could  not  have  prejudiced 
the  defendant. 

3.  Appellant  contends  that  the  court  erred  in  admitting 
the  testimony  of  the  witness  Modlin  as  to  the  value  of  plain- 
tiff's property,  for  the  reason  that  it  was  not  made  to  appear 
that  witness  was  acquainted  with  the  particular  property 
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inquired  about,  or  that  he  knew  its  value.    The  witness  testi- 
fied that  he  had  lived  in  the  city  of  Perry 

S.  "WiTNaflSBS: 

cempetency:  16  or  17  years;  was  m  the  real  estate  busi- 
ness in  that  city;  and  that,  during  the  last 
few  years,  he  had  been  familiar  with  the  values  of  property  in 
Perry ;  that  he  knew  the  Dilenbeck  Additions  and  knew  the 
value  of  lots  in  that  neighborhood ;  that,  some  years  before,  he 
had  lived  in  Marshalltown,  where  street  railways  were  in  oper- 
ation,  and  knew  the  effect  of  a  street  railway  upon  values.  He 
gave  his  opinion  as  to  the  value  of  the  lot  in  question  if  a  street 
railway  line  had  been  built  and  in  operation,  as  provided  in 
the  contract,  and  gave  his  opinion  as  to  the  value  without  such 
railway.    It  is  quite  clear  that  the  witness  was  competent. 

4.  Evidence  of  other  witnesses  on  the  -question  of  value 
was  properly  admitted.  Witness  Modlin  testified  on  cross  ^ 
examination,  in  regard  to  his  testimony  given  in  another  of 

these  cases,  and  the  following  questions  were 

4.  WiTNSSSBS :  Im-       ^      •. 
peachment :  aSked : 

contradictory 

or  inconsisteiit  'iJ.    You  were  asked  in  that  case  a  ques- 

statementB. 

tion  based  upon  the  assumption  not  only  that 
a  street  car  line  was  to  be  built,  but  also  the  assumption  that 
the  Shorthill  Steel  &  Iron  Works  was  to  be  built  and  in  oper- 
ation and  employing  200  men,  and  that  Jones  College  had 
been  constructed  at  an  expense  of  $20,000  and  was  in  oper- 
ation, were  you  not?  A.  Tes,  sir;  something  like  that. 
Q.  And  you  stated  as  a  witness  in  that  case,  considering  all 
of  those  things,  that  the  value  of  Mr.  Kirkwood's  lots  would 
be  about  one-third  less  without  all  those  things  than  with  them, 
didn't  you?    A.    I  did  not." 

In  rebuttal,  the  defendant  sought  to  show  by  the  reporter 
that  the  witness  did  so  testify,  but  plaintiff's  objection  thereto 
was  sustained,  and  we  think  properly  so.  It  is  thought  by 
appellant  that  the  evidence  is  impeaching.  But  it  is  a  suffi- 
cient answer  to  say  that  the  properties  were  not  at  all  alike, 
and  in  this  case,  the  plaintiff  sues  only  because  the  street 

Vol.  178lA.J^18 
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railway  was  not  built.  In  the  other  case,  there  was  a  ques- 
tion, in  addition  to  that  regarding  the  street  railway,  as  to 
false  representations  in  regard  to  the  iron  works  and  college - 
Still  further,  in  the  instant  case  the  property  was  a  vacant 
lo^t,  and  in  the  other,  it  was  a  lot  upon  which  a  dwelling  house 
was  situated.  This  last  proposition  is  not  very  clear,  but  it  is 
so  claimed  by  appellee,  and  one  of  the  questions  asked  the 
reporter  was  as  to  whether  witness  had  not  testified  that  the 
price  was  reduced  one-third,  from  $3,300  or  $3,500,  which  is 
some  indication  that  the  property  inquired  about  in  the  other 
case  was  not  a  vacant  lot. 

5.     In  stating  the  issues  to  the  jury,  and  where  the  bur- 
den of  proof  was,  and  what  plaintiff  must  prove,  the  court 
said  to  the  jury,  in  substance,  that  it  must  be  shown  that 
5  Trial- fnstruc-    P^^iiitiff  ^^^  defendant  entered  into  the  con- 
i  ng"insSuct£ns :  tract  of  purchase  as  alleged,  and  that  there 
stating  amounts  had  been  a  breach  of  the  guaranty  and  war- 
^^  ranty  in  regard  to  the  railway ;  that  plaintiff 

had  paid  $450  for  said  lot  and  compiled  with  said  contract, 
etc.  In  another  instruction,  the  court  said  that  the  jury 
must  find  that  plaintiff  complied  with  her  part  of  said 
agreement  of  purchase  in  any  event,  before  she  would 
be  entitled  to  recover.  The  petition  alleged  that  plaintiff 
had  paid  $450  for  the  lot,  and  the  contract  provided  that  she 
should  pay  $45  down  and  $405  in  $5  monthly  payments  there- 
after. The  plaintiff  testified  that  she  paid  the  full  amount  of 
the  contract,  but  that  the  deferred  payments  were  all  paid 
within  30  days  after  the  execution  of  the  contract,  and  that 
she  was  allowed  a  discount.  The  amount  really  paid  was 
$423.  It  is  argued  by  appellant  that  the  instructions  are  the 
law  of  the  case,  and  that  the  jury  was  misled,  to  defendant 's 
prejudice,  by  the  court's  giving  the  amount  as  $450,  when  the 
evidence  showed  that  but  $423  had  been  paid.  Under  the  cir- 
cumstances indicated,  we  think  the  objection  is  exceedingly 
technical.  The  jury  was  to  be  governed  by  the  evidence  as 
to  the  amount  of  the  payments.     It  is  not  shown  how  much 
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the  discount  was,  but  it  is  fair  to  assume  that  plaintiff  did 
pay  $4S0,  less  the  discount;  in  other  words,  that  the  $423 
and  the  discount  made  the  $450.  We  are  unable  to  see  how 
defendant  could  be  prejudiced  in  any  manner  by  this  inadver- 
tence, if  it  was  such,  on  the  part  of  the  court. 

Another  error  assigned  is  in  regard  to  the  instruction  as 
to  the  measure  of  damages,  but  we  do  not  find  that  this  assign- 
ment is  argued.  Some  other  questions  are  argued,  but  they 
are  not  of  controlling  importance. 

We  discover  no  error  in  the  record,  and  the  judgment  is, 
therefore — Affirmed. 

Evans,  C.  J.,  Dbbmbb  and  Wbaveb,  JJ.,  concur. 


Bebtha  Hebschleb,  Appellant,  v.  Leonabd  L.  Stalet  et  al., 

Appellees. 


EVIDSKCB:     Opinion  Evidence — Conclusions — Ownership  of  Prop- 

1  «rty.     A  witness  may  testify,  in  an  action  to  enjoin  a  liquor 

nuisance,  that  the  parties  signing  a  statement  of  consent  to  the 

sale  of  intoxieating  liquors    (the  statement  being  already  in  the 

record)  are  the  only  persons  owning  property  within  50  feet  of  the 

place  of  sale  of  such  liquorsl 

<>. 
INTOXICATING  LIQT70BS;     Action  to  Enjoin— Discontinuance  of 

2  Business— Discretion  of  Conrt.  If  the  trial  court  is  satisfied,  in 
an  action  to  enjoin  a  liquor  nuisance,  that  the  defendant  has,  in 
good  faith,  and  pmr  to  the  trial  of  the  action,  discontinued 
the  business  complained  of,  it  may  deny  the  injunction. 

Appeal  from  Plymouth  District  Court. — W.  D.  Boies,  Judge. 

Satubday,  Octobeb  28,  1916. 

Action  in  equity  to  enjoin  an  alleged  liquor  nuisance. 
There  was  a  trial  to  the  court,  and  plaintiff's  petition  was 
dismissed.    Plaintiff  appeals.— ui^^rmcd. 
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< 
L,  H,  Salinger,  for  appellant. 

McDuffie  it  Keenan,  and  Sammis  dk  Bradley,  for  appellees. 

Preston,  J. — Some  time  in  the  year  1913  plaintiff  filed 
her  petition  against  6  or  7  defendants,  alleging  that  they  were 
maintaining  a  nuisance  in  a  certain  building  described  in  the 
petition.  A  temporary  injunction  was  issued  on  the  31st  day 
of  May,  1913,  against  4  of  the  defendants.  During  the  exam- 
ination of  the  first  witness  for  plaintiff,  counsel  for  plaintiff 
conceded  of  record  that  he  had  made  no  proper  showing^ 
against  defendants  Conley,  Becker,  Randall  and  Swartz,  and 
that  he  claimed  simply,  by  the  admissions  of  the  defendant 
Staley,  and  by  the  testimony,  to  have  established,  within  the 
time  covered  by  the  petition,  sales  and  keeping  for  sale  in  the 
place  in  question  by  Staley,  Dierkson  and  Fleege..  There- 
upon, plaintiff  rested,  and  each  of  the  defendants  moved  to 
divsmiss  the  case,  on  the  ground  that  there  was  no  sufficient 
testimony  to  warrant  the  court  in  proceeding  further  with 
the  trial.  Plaintiff  confessed  the  motion  as  to  the  4  defend- 
ants before  named,  and  the  court  sustained  the  motion  as 
to  all  defendants  except  defendant  Staley,  and  said : 

**I  take  it  from  defendants'  answer  that  it  was  not  in- 
tended that  any  defendant  was  answering,  according  to  the 
terms  of  Parag^ph  3,  except  Staley.  In  the  first  line  of 
Paragraph  3,  the  singular  is  used,  and  I  think  thereafter  the 
plural  was  used  inadvertently." 

The  motion  was  sustained  as  to  all  defendants  except 
Staley.  We  are  stating  a  part  of  this  somewhat  out  of  order, 
but  the  intention  is  to  state  the  condition  of  the  record  as 
to  who  are  defendants,  and  as  nearly  as  may  be  in  one  place. 

For  answer,  the  defendants  admitted  that,  before  and 
at  the  date  of  the  filing  of  the  petition,  defendant  Staley  occu* 
pied  and  controlled  the  premises  described,  as  a  place  for  the 
sale  of  intoxicating  liquors.    All  other  allegations  of  the  peti- 

• 

tion  were  denied,  and  especially  that  defendants  have  main* 
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tained  said  premises  as  or  in  such  maimer  as  to  create  or  con- 
stitute a  nuisance,  and  it  was  further  answered  in  consider- 
able detail  that  the  mulct  law  was  in  force  during  all\he  time 
mentioned  in  the  petition  in  which  it  was  charged  that  defend- 
ants were  keeping  liquors  in  the  premises,  and  it  was  alleged 
that  defendants  had  complied  with  all  the  provisions  of  the 
mulct  law ;  that,  about  November  30,  1908,  a  statement  of  con- 
sent was  considered  and  canvassed  by  the  board  of  super- 
visors and  adjudged  sufficient;  and  that  such  finding  was 
entered  of  record  and  has  not  been  revoked,  but  would,  on  the 
30th  of  November,  1913,  be  revoked  by  operation  of  law ;  that, 
in  October,  1913,  another  such  written  statement  of  general 
consent  was  circulated,  filed  and  canvassed  by  the  board  of 
supervisors  and  was  found  insufficient.  The  answer  further 
alleged  that,  on  the  22d  day  of  November,  1913,  defendants, 
in  good  faith,  having  decided  to  cease  selling  or  keeping  for 
sale  any  intoxicating  liquors,  removed  from  the  building  in 
question  all  intoxicating  liquors  and  all  fixtures  theretofore 
used  in  the  prosecution  of  said  business,  and  th«t  since  said 
date  defendants  have  not  sold  or  kept  for  sale  any  intoxicat- 
ing liquors  upon  or  about  the  premises,  or  elsewhere,  and  do 
not  intend  to  sell  or  keep  for  sale  any  intoxicating  liquors 
within  the  state  of  Iowa,  unless  first  authorized  so  to  do  in  the 
manner  provided  by  law. 

The  case  was  tried  on  November  26,  1913,  some  4  or  5 
days  after  defendants  quit  the  business,  and  some  4  days 
before  the  expiration  of  the  statement  of  consent.  We  find 
this  record  made  at  the  commencement  of  the  trial : 

**Mr.  Salinger:  The  plaintiff  is  now  proceeding  to  trial 
on  the  issues  as  framed  by  the  pleadings  and  by  the  denial 
afforded  him  by  operation  of  law  and  the  pleadings  of  the 
defendant,  and  at  this  time  files  no  further  pleading.  If  the 
court  will  take  the  answer  filed  in  this  case  and  indicate  upon 
whom  he  deems  the  burden  and  against  which  defendants 
named,  it  may  expedite  the  trial  of  the  case. 

**The  Court:    It  is  the  opinion  of  the  court  that,  under 
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the  pleadings,  the  burden  is  on  the  defendant  Staley,  and  not 
on  the  other  defendants. 

''Ml?  Salinger:  And  that  the  plaintiff  should  then  pro- 
ceed against  him  and  not  as  against  the  other  defendants? 

''The  Court:    Yes,  sir.'' 

No  exception  was  taken  by  plaintiff  to  the  ruling  of  the 

court,  and  thereupon  the  parties  proceeded  to  introduce  their 

testimony.    It  is  conceded  by  appellant  that  defendant  Staley 

1  Evidence  •  Sustained  his  defense  that  the  mulct  law  had 

dencePconciu-     ^^^  ^^  toTce  in  Plymouth  County  during  the 

ship^of^prop^"      time  of  the  controversy,  and  that  compliance 

was  had  with  Paragraphs  5  to  12  of  Section 
2448  of  the  Code ;  but  it  is  contended  that  the  evidence  was 
not  sufScient  to  show  compliance  with  Paragraphs  2  and  3 
and  the  first  clause  of  Paragraph  4  of  that  section,  in  that 
defendant  did  not  show  that  the  entrance  or  exit  of  his  saloon 
opened  upon  a  public  business  street,  and  that  there  was  no 
showing  that  the  business  was  not  conducted  by  any  person 
holding  a  township,  town,  city  or  county  office,  or  that  he 
had  the  consent  of  all  resident  freeholders  owning  property 
within  50  feet.  The  evidence  to  sustain  the  last  proposition 
was  Exhibit  C,  a  paper  purporting  to  be  the  consent  of  certain 
persons  describing  themselves  as  resident  freeholders,  and  the 
statement  of  a  witness  that  all  persons  who  owned  property 
within  50  feet  of  the  place  had  signed  Exhibit  C.  It  is  thought 
that  such  evidence  was  the  conclusion  of  the  witness.  But  we 
think  it  was  competent. 

Appellees  contend  that,  from  the  documents  introduced 
in  evidence  and  from  the  circumstances  in  the  case  and  the 
proper  inferences  therefrom,  they  did  prove  the  two  or  three 
matters  just  referred  to,  which  plaintiff  now  contends  that 
defendants  did  not  establish.  However  this  may  be,  we  think 
the  case  ought  to  be  determined  upon  another  point. 

It  should  be  stated  here  that  there  is  some  claim  that 
counsel  for  plaintiff  was  not  entirely  fair  and  above  board 
with  the  trial  court,  in  that  he  did  not  call  the  trial  court's 


Oct.  1916J  Herschler  v.  Staley.  279 

attention  to  which  of  the  many  provisions  required  to  be  shown 
in  the  mulct  law  had  not  been  covered  by  the  defendant.  The 
abstract  of  neariy  50  pages  shows  that  counsel  for  defendants 
were  introducing  evidence  to  establish  compliance  with  the 
different  provisions  of  the  mulct  law,  and  their  claim  is  that 
they  were  attempting  to  and  did  cover  all  the  provisions. 
Written  arguments  were  to  be  made,  and  they  were  made  and 
submitted  to  the  court  on  January  3,  1914.  The  record  shows 
that  the  only  argument  presented  by  plaintiff's  attorney  in 
opposition  to  the  claim  of  defendant  that  the  saloon  had  been 
operated  according  to  law  was  as  follows : 

**The  defendant  has  fallen  short  in  a  good  many  ways  of 
showing  a  legal  business,  and  I  shall  not  waste  my  time  nor 
the  court's  in  pointing  out  what  must  be  perfectly  clear  to 
anyone  who  followed  the  testimony  as  carefully  as  I  believe 
the  court  did." 

The  trial  court's  notion,  as  stated  by  him,  in  regard  to 
the  oflBce  of  a  written  argument,  was  to  afford  the  court  assist- 
ance in  solving  important  points  in  the  case,  and  the  court 
stated  that  it  was  disappointed  that  attorneys  failed  to  argue 
the  principal  case,  but  devoted  the  arguments  entirely  to  the 
collateral  tendered  by  the  defendants,  that  of  abatement,  but 
stated  also  that : 

"While  a  failure  to  argue  all  the  points  in  a  case  to  the 
trial  court  would  not  justify  the  ignoring  of  remembered  tes- 
timony, yet  the  court  feels  that,  in  a  case  of  this  character, 
where  any  one  of  a  score  of  points  may  be  relied  upon,  and 
none  are  discussed,  that  the  court  has  done  its  duty  when  it 
makes  use  of  its  best  memory,  especially  in  this  case,  where 
cotmsel  had  the  benefit  of  a  complete  transcript  of  the  testi- 
mony in  the  case,  and  has  not  seen  fit  to  submit  the  same  to 
the  court — nor  any  extract  therefrom." 

It  is  conceded  that  the  burden  is  upon  the  defendants 
to  show  compliance  with  the  provisions  of  the  mulct  law.  In 
the  filnal  decree,  rendered  January  3,  1914,  the  court  found, 
in  regard  to  its  sustaining  of  the  motion  to  dismiss  as  to 
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defendants  Dierksen  and  Fleege,  that  it  appeared  from  the 
testimony  that  said  defendants  were  employed  by  defendant 
Staley  as  helpers  or  bartenders,  and  that,  under  the  testi- 
mony and  the  orders  of  the  court,  they  were  not  subject  to  be 
enjoined  as  prayed,  and  then  said : 

**But  the  court  now  feels  that  there  was  technical  error 
in  sustaining  defendant's  motion  to  dismiss  Dierksen  and 
Fleege  at  the  close  of  plaintiff's  testimony,  but  that  there  was 
no  error  in  that  respect  unless  plaintiff's  attorney  failed  to 
introduce  further  testimony  in  connection  with  Dierksen  and 
Fleege  on  account  of  the  ruling  of  the  court.  In  view  of  this 
technical  error  of  the  court,  the  ruling  of  the  court  dismissing 
Dierksen  and  Fleege  is  withdrawn,  in  so  far  as  to  allow  the 
plaintiff  to  introduce  further  testimony  with  reference  to  these 
two  defendants,  provided  a  motion  for  that  purpose  shall  be 
filed,  within  thirty  days,  supported  by  affidavit  stating  that 
the  plaintiff  desires  a  further  hearing  and  to  introduce  addi- 
tional testimony  in  connection  with  the  defendants  Dierksen 
and  Fleege.  On  failure  to  file  such  a  motion,  said  defendants 
will  stand  dismissed,  as  heretofore  ordered. ' ' 

Plaintiff  did  not  ask  to  introduce  further  testimony  as  to 
said  two  defendants.  In  the  decree,  the  court  found  and 
stated  that,  as  he  remembered  the  testimony,  defendant  Staley 
operated  the  saloon  in  compliabce  with  the  provisions  of  the 
mulct  law,  and  that  he  showed  a  compliance  therewith.  The 
trial  court  also  found  that  the  uncontroverted  testimony  shows 
that  the  defendant  has  abandoned  the  saloon  business,  has  dis- 
posed of  all  stock  and  fixtures,  the  same  having  been  removed 
from  the  building;  that  the  evidence  shows  that  the  mulct 
law  is  no  longer  in  force  in  Plymouth  County  outside  the  city 
of  Le  Mars ;  and  the  court  held,  under  the  testimony,  that  the 
nuisance,  if  one  theretofore  existed,  had  been  abated,  and  dis- 
solved the  temporary  injunction,  and  dismissed  plaintiff's 
petition. . 

We  think  it  unnecessary  to  review  the  testimony  in  detail 
on  the  question  as  to  whether  defendant  had  proved  the  two 
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or  three  points  required  to  be  proved  in  the  mnlct  law,  which 

2   ixToxicATiNG      piaintlflf  ttow  claims  were  not  so  proven.    As 

to^'Juofn  i^dfi- "    ^^  whether  the  saloon  was  on  a  public  busi- 

buiVneis"  dia*-'     ness  Street,  it  is  not  claimed  by  appellant  that 

crotion  of  court.    ^,  .  ^  •      i*      .  i  i«     i        • 

the  premises  were  not  m  fact  on  a  public  busi- 
ness street,  or  that  there  is  any  testimony  to  show  that  it  was 
not  on  such  a  street.  The  evidence  shows  that  it  was  on  a 
public  street,  but  the  thought  is  that  it  was  not  a  business 
street.    Witness  Staley  testified: 

**I  had  one  entrance,  and  that  entrance  opened  onto  a 
public  street  of  Akron.  The  bar  where  the  liquors  were  fur- 
nished was  in  plain  view  of  the  street." 

In  Sowles  v.  Martens,  160  Iowa  580,  from  the  evidence 
introduced  on  the  trial,  describing  the  character  of  the  street 
and  the  surroundings,  it  was  found  from  the  evidence  that  it 
was  not  a  public  business  street.  But  in  the  instant  case,  the 
defendant  failed  to  prove  affirmatively  that  it  was  a  business 
street,  and  the  evidence  is  silent  as  to  the  character  of  the 
street,  other  than  that  it  was  a  public  street.  The  defendant 
claims  that  it  was  a  mere  inadvertence  if  it  failed  to  prove 
that  the  business  was  not  conducted  by  any  person  holding 
any  office  such  as  named  in  the  statute.  Conceding  that  the 
failure  to  prove  these  two  matters  would  be  sufficient  to  war- 
rant an  injunction,  if  the  question  of  abatement  was  not  in 
the  case,  still  we  think  the  court  rightly  held  that  defend- 
ants who  were  not  dismissed  had  quit  the  business  in  good 
faith.  Of  course,  it  is  not  always  tn\e  that  a  person 's  quitting 
the  business  at  or  before  trial  will  prevent  the  issuance*"of  an 
injunction;  but  it  is  a  matter  to  some  extent  within  the  dis- 
cretion of  the  trial  court,  in  cases  of  this  kind,  where  parties 
have  been  operating  under  the  mulct  law,  and  there  is  a  fail- 
ure to  get  a  renewal  of  the  petition  of  consent.  We  have  said, 
in  a  number  of  cases,  that  the  office  of  an  injunction  is  not  to 
punish  for  past  infractions,  but  to  prevent  future  violations  of 
the  law.  Of  course,  the  circumstances  may  be  such  that  what 
a  party  has  done  will  be  a  good  indication  of  what  he  will  do. 
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But  in  this  case,  the  defendants  had  been  operating  under  the 
mulct  law  and  a  petition  of  consent  which  did  not  expire  until 
November  30th.  They  claimed  they  quit  the  business  and 
removed  all  the  liquor  and  fixtures  on  November  22d,  before 
the  consent  petition  would  expire,  and  before  the  trial  of  the 
case.  Naturally,  if  they  had  been  operating  under  the  mulct 
law,  and  the  petition  was  not  to  be  renewed,  they  would  not  be 
likely  to  continue  their  saloon.  At  any  rate,  this  is  a  circum- 
stance bearing  upon  the  good  faith  of  defendants  when  they 
say  they  had  quit  the  business. 

While  the  facts  are  not  precisely  like  some  of  the  other 
cases,  we  think  the  question  is  ruled  by  the  holdings  in  Staie 
V.  Harrison,  159  Iowa  67;  Tutile  v.  Bmitmgf  147  Iowa  153; 
Bowers  "V.  Moos,  154  Iowa  640. 

The  defendants  did  not  all  testify,  as  we  understand  the 
record,  that  they  did  not  intend  to  again  engage  in  the  busi- 
ness unless  it  was  lawful  to  do  so,  and  some  suggestion  is 
made  by  counsel  for  appellant  that,  as  to  such  of  the  defend- 
ants as  did  not  so  say,  there  should  have  been  an  injunction. 
Had  the  trial  court  granted  an  injunction  against  such  defend- 
ants, or  any  of  the  defendants  who  had  not  been  dismissed, 
under  the  record  shown,  doubtless  we  should  not  have  inter- 
fered with  its  finding.  But  the  trial  court,  in  the  exercise  of 
its  discretion,  and  after  seeing  and  hearing  the  witnesses  anA 
being  on  the  ground,  having  dismissed  the  defendants  on  the 
finding  that  they  had  in  good  faith  quit  the  business,  we 
ought  not  to  interfere.  T^e  holding  is  that,  under  the  record 
in  this  case,  there  was  no  abuse  of  discretion. 

The  judgment  and  decree  are  therefore — Afflrmed, 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 
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Fbank  Patch  et  al.,  Appellants,  v.  Boabds  op  Supervisors 

et  al.,  Appellees. 

DRAIKS:  ABsessments  of  Benefits — Objections— Waiyer.  Objections 
to  an  assessment  of  benefits  for  a  drainage  improvement  not  filed 
"on  or  before  noon  of  the  day  set  for  such  hearing"  are  waived. 
(Section  1989>al2,  Code  Supplement,  1913.) 

Appeal  from  Osceola  District  Court, — W.  D.  Boies,  Judge. 

Saturday,  October  28,  1916. 

This  is  an  appeal  from  the  action  of  the  district  court 
in  sustaining  defendants'  demurrer  to  plaintiffs'  petition,  filed 
in  a  drainage  proceeding.     The  plaintiffs  appeal. — Affirmed. 

C.  Af .  Brooks,  for  appellants. 
Francis  <fc  Owen,  for  appellees. 

Preston,  J. — Appellees'  statement  of  the  matter,  which 
appellants  concede  is  correct,  is  substantially  this:  A  joint 
drainage  district  was  duly  established  in  1913,  including  lands 
Drains  :  assess-  ^  Dickinson  and  Osceola  Counties,  appel- 
Sus^objec-**'  lants'  premises  being  situated  therein.  Later, 
uons:  waiver,  appellants'  lands  were  assessed  for  benefits, 
and  due  notice  of  such  assessment  was  given,  fixing  the  date 
for  hearing  thereon.  The  notice  was  given  by  publication  in 
papers  in  the  two  counties,  as  provided  by  law.  Appellants 
are  residents  of  O'Brien  County,  Iowa.  The  boards  met  on 
the  date  fixed,  and  adjourned  to  consider  objections  then  on 
file.  Appellants  failed  to  appear  at  the  time  so  fixed,  but  one 
week  later  appeared  at  an  adjourned  meeting  of  the  joint 
boards  of  supervisors,  and  filed  objections  to  said  assessment 
of  benefits.  But  the  joint  boards  adjourned  without  passing 
upon  the  objections  so  filed,  and  the  assessment,  as  reported 
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by  the  commissioners,  was  by  said  joint  boards  duly  approved 
and  confirmed.  It  is  said  that  appellants  thereupon  attempted 
to  appeal  to  the  district  court  of  Osceola  County,  Iowa,  and 
the  defendant  drainage  district  filed  a  demurrer  to  appel- 
lants' petition,  raising  the  question  of  appellants'  right  to 
appeal.  The  petition  filed  in  the  court  below  recites  the  legal 
establishment  of  the  joint  drainage  district,  appointment  of 
commissioners  to,  assess  benefits,  report  of  said  commissioners, 
the  giving  of  the  kind  and  character  of  notice  thereof  pro- 
vided by  law,  and,  finally,  appellants'  failure  to  appear  and 
file  objections  to  assessment  of  benefits  at  the  time  stated  in 
the  notice  so  given.  The  failure  to  so  appear  and  object  is 
sought  to  be  explained  and  excused  by  appellant,  by  showing 
that  he  did  not  learn  of  the  assessment  until  his  attention  was 
called  to  the  notice  by  a  friend,  too  late,  however,  to  file 
objections  at  the  stated  time.  Appellants'  claim  is  that  the 
assessment  against  their  lauds  is  too  high. 

The  prayer  of  the  petition  is  that,  in  the  event  the  court 
finds  against  them  on  the  question  of  the  limitation  of  time 
for  the  filing  of  their  objections  to  the  assessment,  then  and 
in  such  case  the  court  pass  upon  the  question  of  jurisdiction 
for  the  failure  to  serve  the  requisite  notice  upon  the  persons 
in  possession  and  occupancy,  and  discharge  the  assessments 
and  levies ;  but  if  the  court  finds  that  the  plaintiffs  were  not 
limited  to  the  16th  day  of  July,  1914,  in  filing  their  objec- 
tions, that  a  hearing  thereon  be  had  on  its  merits,  and  that 
only  such  sum  be  assessed  as  equity  and  justice  demands,  and 
for  other  equitable  relief.  The  petition  recited  that  no  notice 
was  served  upon  the  parties  in  possession  of  plaintiffs'  land, 
to  wit,  their  tenants ;  but  that  question  is  not  argued  on  this 
appeal.  It  is  not  argued  by  appellants,  and  they  do  not  point 
out  any  provisions  of  the  statute  in  regard  to  notice,  other 
than  Sections  1989-a3  and  1989-a32,  Code  Supp.,  1913.  The 
first  section  provides  for  notice  by  publication,  and  the  last 
section  provides  for  the  same  kind  of  notice  in  reference  to 
drainage  ditches  through  two  or  more  counties. 
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The  grounds  of  the  demurrer  were  that  the  objections 
filed  a  week  after  the  date  named  in  the  notice  were  filed  too 
late,  and  because,  upon  the  facts^  the  court  had  no  jurisdiction. 
The  trial  court  sustained  defendants*  demurrer,  thus  holding, 
as  appellees  contend,  that,  without  objections  to  assessments 
of  benefits,  no  appeal  will  lie ;  that  Objections  must  be  on  file 
by  the  party  named  in  the  notice,  in  order  to  entitle  the  ag- 
grieved party  to  appeal;  that  objections  filed  one  week  late 
are  as  though  not  filed  at  all ;  that  no  jurisdiction  was  vested 
in  said  court  by  the  attempted  appeal.  Appellants  elected  to 
stand  upon  their  petition,  and  thereupon,  it  was  dismissed,  and 
judgment  rendered  against  them  for  costs.  The  record  does 
not  show  that  appellants  gave  any  notice  of  appeal  to  the 
district  court.  Appellees  concede  in  argument  that  appel- 
lants attempted  to  appeal.  Appellees  make  no  point  of  this. 
Appellants  state,  rather  than  argue,  that  defendants'  remedy 
was  by  motion  to  dismiss  or  to  strike,  rather  than  by  demurrer. 
But  this  question  was  in  no  manner  raised  in  the  district 
court,  but  it  seems  that  there  was  included  in  the  demurrer 
a  motion  by  appellees  to  dismiss.  All  necessary  and  legal 
steps  were  taken  by  the  proper  officials,  down  to  and  including 
the  assessment  of  benefits  made  against  the  premises  owned 
by  appellants..   Appellants  do  not  contend  otherwise. 

The  commissioners  to  assess  benefits  made  their  report, 
and  thereupon,  the  notice  provided  by  law  was  given,  and 
July  16,  1914,  fixed  as  the  date  for  hearing  any  objections 
which  might  be  filed  to  the  commissioners*  report.  The  appel- 
lants did  not,  prior  to  noon  of  that  date,  appear,  nor  did  they 
file  objections  required  by  the  terms  of  the  notice  given.  As 
before  stated,  the  joint  boards  met  on  July  16th,  and  ad- 
journed a  week,  to  consider  objections  then  on  file.  During 
the  adjournment,  appellants  learned  that  the  assessments  had 
been  made,  and  they  appeared  before  the  boards  at  the 
adjourned  session,  July  23d,  and  filed  written  objections." 

It  is  the  contention  of  the  defendant  district  that,  notice 
of  the  hearing  upon  the  report  of  the  commissioners  assessing 
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benefits  having  been  given,  requiring  the  filing  of  objections 
by  noon  of  July  16,  1914,  it  was  the  duty  of  all  persons  inter- 
ested in  such  assessment  of  benefits,  and  not  satisfied  there- 
with, to  file  their  objections  thereto  by  the  homr  stated  in  the 
notice ;  and  further,  that,  appellants  having  failed  to  file  their 
objections  to  said  assessment  upon  the  day  named  in  said 
notice,  their  right  of  appeal  from  the  action  of  the  boards  of 
supervisors  confirming  said  assessment  was  waived ;  and  that 
the  filing  of  such  objections  by  the  time  named  in  the  notice 
is  jurisdictional ;  and  that  a  subsequent  filing  would  not  serve 
to  confer  upon  the  court  the  jurisdiction  which  had  been  pre- 
viously lost. 

Section  1989-al2,  Code  Supp.,  1913,  in  regard  to  assess- 
ments, provides: 

*  * .  .  .  All  objections  thereto  must  be  made  in  writing: 
and  filed  with  the  county  auditor  on  or  before  noon  of  the  day 
set  for  such  hearing." 

Section  1989-al4  provides  that  objections  are  not  required 
in  order  to  appeal  from  an  increase  in  apportionment.  Ly(yn 
V.  Boardf,  155  Iowa  367,  377.  We  have  held  that  only  such 
matters  as  are  covered  by  the  objections  filed  with  the  county 
auditor  may  be  considered  jupon  appeal.  Jenison  v.  Oreene 
County,  145  Iowa  215,  218  j  Hampe  v»  Hamiltpn  County,  146 
Iowa  280,  282. 

Appellants  contend  that  none  of  the  cases  cited  determine 
the  question  here  presented.  They  say  that  their  default  in 
not  appearing  was  technical  only,  and  that  the  use  of  the  word 
"must''  in  the  statute  is  discretionary,  and  that  discretion  is 
lodged  in  the  board  of  supervisors  to  hear  objections,  even 
though  filed  after  the  date  fixed  in  the  notice.  The  objections 
filed  by  parties  other  than  appellants  before  noon  of  July  16th 
could  haveheen  considered  and  determined  by  the  joint  boards 
on  that  date,  as  provided  in  Section  1989-al2  of  the  Code  Sup- 
plement. Had  this  been  done,  of  course,  objections  not  then  filed 
could  not  be  considered.  The  fact  that  the  boards  adjourned 
for  a  week  to  consider  the  objections  theretofore  filed,  does 
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not,  we  think,  affect  the  question.  If  objections  could  be 
filed  one  week  after  the  day  set  for  hearing,  then  there  is  no 
reason  why  they  might  not  be  considered  a  month  or  a  year 
thereafter.  The  statute  is  plain,  and  we  are  bound  by  it.  To 
hold  that  objections  could  be  filed  at  any  time  after  the  dale 
fixed  in  the  notice,  would  be  for  the  court  to  write  into  the 
statute  something  that  the  legislature  did  not  enact. 

Our  conclusion  is  that  the  judgment  of  the  district  court 
was  right,  and  it  is,  therefore — Affirmed. 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 


James  Ehynas,  Appellant,  v.  Ed  Adkisson,  Appellee. 

TiiHrsii     AND     SIiANDXLB:     Eyldence— Sufficiency.     Evidence     re- 

1  viewed,  and  held  insufficient  to  establish  the  speaking  of  an  alleged 
slanderous  statement  that  plaintiff  had  plugged  his  scales,  and 
cheated  and  defrauded  defendant  out  of  2,000  pounds  weight  on 
hogs  sold. 

UBSIi  AKB  tSItAKDEB:    Pleading — Jnstifleation-— Undisimted  Facts. 

2  One  charged  with  slander  may,  without  any  plea  in  justification, 
take  the  benefit  of  an  uncontroverted-  fact  appearing  from  plain- 
tifif's  own  testimony. 

PRINCIPLE  APPLIED:  Plaintiff  pleaded-  that  defendant  paid: 
"He  (plaintiff)  had  plugged  the  scales  and  cheated  and  defrauded 
me  (defendant)  out  of  2,000  pounds  weight  on  a  carload  of  hogs.'' 
Defendant  did  not  plead  the  truth  of  the  statement  in  justification, 
but  plaintiff^s  own  testimony  revealed  the  fact  that  the  scales  were 
''plugged."  Held,  defendant  waa  entitled  to  avail  himself  of  the 
truth  of  such  fact. 

USEIi  AND  SLANDBB:    Justification— Plea  of  Jtstiflcation — ^Evi- 

3  dence.  A  plea  of  justification  to  a  charge  of  slander  must  be 
as  broad  as  the  charge.  Therefore,  the  fact  that  certain  scales 
were  plugged  would  not  amount  to  a  justification  of  a  slanderous 
charge  that  plaintiff  plugged  them. 

T.TRTCT.  AKD  SIiANDEB:     Pleading — Sufficiency.     A  plaintiff  who 

4  pleads  that  he  was  slandered  by  a  certain  alleged  statement  made 
at  a  certain  time  and  place,  and  fails  in  his  ptooj  may  not  recover 
on  a  subsequent  slander  not  pleaded. 
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Appeal  from  Van  Bnren  District  Court. — C.  W.  Vermilion, 

Judge. 

Wednesday,  November  15,  1916. 

Action  for  slander.  At  the  close  of  the  plaintiflP  *s  evi- 
dence, there  was  a  directed  verdict  for  the  defendant,  and 
judgment  entered  thereon.    Plaintiff  has  appealed. — Affirmed. 

Walker  &  McBeth  and  J.  C.  Mitchell,  for  appellant. 

Work  &  Irish,  for  appellee. 

Evans,  C.  J. — The  petition  was  in  two  counts.  The  first 
count  charged  the  speaking  of  the  slanderous  words  at  the 
public  sale  of  Wheatly,  in  the  presence  of  Chalon  Johnson 

and  others.  The  second  count  charged  the 
^'  DBRTevidenclfr"  Speaking  of  the  same  slanderous  words  on 

another  occasion,  in  the  presence  of  one  Ed- 
wards. No  evidence  was  offered  in  support  of  the  second 
count,  and  we  may  therefore  disregard  it.  The-  slanderous 
words  charged  in  the  first  count  were : 

'*  Plaintiff  had  plugged  the  scales  and  cheated  and  de- 
frauded him  (defendant)  out  of  more  than  2,000  pounds 
weight  on  one  carload  of  hogs." 

The  petition  alleged  that  the  spoken  words  were  false  and 
malicious,  and  were  spoken  by  the  defendant  with  intent  to 
injure  plaintiff  in  his  reputation  and  in  his  biisiness.-  The 
plaintiff  introduced  on  the  trial  three  witnesses,  who  testified 
to  the  words  alleged  to  have  been  spoken  by  the  defendant 
on  the  occasion  specified  in  the  petition.  The  trial  judge  held, 
in  effect,  that  the  words  spoken  by  the  defendant,  as  testified 
to  by  the  plaintiff's  witnesses,  could  not  be  deemed- as  in  any 
sense  false  or  defamatory'-,  and  it  therefore  directed  a  verdict 
for  the  defendant.  This  presents  the  one  question  in  the 
case.     The  circumstances  which  led  to  the  speaking  of  the 
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words,  and  which  are  essential  to  an  understanding  of  their 
purport,  may  be  stated  briefly. 

The  plaintiff  was  a  stoekbuyer,  living  and  taking  deliv- 
eries at  the  town  of  Stockport.  About  December  1,  1913,  the 
defendant  sold  to  him  58  head  of  hogs.  He  delivered  them 
at  Stockport,  and  they  were  weighed  upon  scales  provided 
by  the  plaintiff.  The  defendant  professed  to  estimate  the 
weight  of  his  hogs  at  an  average  of  225  pounds.  The  weights 
as  obtained  from  these  scales  showed  an  average  of  only  188 
pounds.  The  defendant  expressed  his  disappointment  to  the 
plaintiff.  The  weighing,  hqwever,  had  been  done  by  a  dis- 
interested person,  and  the  weights  were  adhered  to  and  settle- 
ment had  upon  that  basis.  A  few  hours  later,  in  the  same 
day,  a  plug  or  block  was  discovered  in  such  scales,  and  was 
removed  therefrom.  This  fact  is  undisputed,  being  testified 
to  by  plaintiff's  main  witness,  M.  L.  Shellman,  who  was  the 
owner  of  the  scales.  This  fact  came  to  the  knowledge  of  the 
lefendant,  and  it  may  well  be  presumed  that  it  confirmed 
him  in  his  belief  that  he  had  not  obtained  correct  weights. 
Shellman  was  himself  a  stoekbuyer  at  Stockport,  and  per- 
mitted the  use  of  his  scales  by  the  plaintiff.  The  scales  were 
kept  under  lock,  and  only  Shellman  and  the  plaintiff  had 
keys  thereto.  In  the  light  of  these  circumstances,  the  follow- 
ing extracts  from  the  testimony  of  the  plaintiff's  witnesses 
will  be  readily  understood.  The  plaintiff  himself  testified  as 
follows : 

**At  the  time  of  this  conversation  at  the  scales,  after  he 
was  apparently  satisfied,  he  said  *I  don't  blame  you,  but  I 
am  disappointed  in  the  weight  of  my  hogs  as  given  by  the 
scales. '  When  I  saw  him  after  that  and  had  the  conversation 
with  him,  I  ^on't  know  as  he  said  he  blamed  me,  but  he  said 
he  was  beat  out  of  2,400  pounds  of  hogs." 

M.  L.  Shellman  testified  as  follows: 

**I  was  in  Stockport  the  day  he  took  in  the  hogs.  The 
Job  Wheatley  sale  was  within  a  few  days  after  f^hynas  got 
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the  Adkisson  hogs.  I  saw  Mr.  Adkisson  at  that  sale.  When 
I  came  into  the  crowd  where  Adkisson  and  some  other  fellows 
were  talking,  I  heard  Adkisson  saying  he  was  beat  in  the 
weight  of  his  hogs;  as  I  remember  it,  some  30  or  40  pounds 
to  the  head.  I  told  him  those  scales  were  mine,  and  I  wished 
he  had  come  to  me  at  the  time;  and  I  told  him  that  I  had 
watched  Mr.  Bhynas  pretty  close  and  I  had  never  seen  Mr. 
Rhynas  do  anything  that  I  thought  wasn't  straight.  Well, 
he  said  he  wasn't  saying  that  Mr.  Rhynas  did,  but  he  still 
thought  he  was  beat  in  the  weight  of  those  hogs.  I  remember 
hearing  him  say  something  about  the  weight  of  them  in 
Ottumwa,  and  he  made  the  remark,  that,  *if  they  had  been 
weighed  on  all  the  scales  this  side  of  New  York,  he  would  still 
think  he  was  beat  in  the  weight  of  them  hogs.'    Q.    Do  you 

m 

remember  of  him  saying,  in  that  connection,  'that  he  ought 
not  to  have  sold  them  to  an  Ottumwa  buyer,'  or  anything 
of  that  kindf  A.  Well,  I  believe  I  did  hear  that,  yes,  sir. 
He  said  that  where  he  made  the  mistake  was  in  selling  them 
to  an  Ottumwa  buyer — he  ought  to  have  shipped  the  hogs 
himself.  Q.  What  did  he  say,  if  anything,  about  the  scales 
having  been  plugged f  A.  Well,  I  don't  know  as  I  remember 
just  what  he  said,  only  that  they  was.  Well,  I  don't  know 
just  how  that  part  of  the  conversation  came  in,  but  it  was 
mentioned  there  that  there  was  a  plug  in  the  scales.  And 
I  told  him,  yes,  that  I  had  found  it  there  myself.  Q.  Now 
let  me  ask  you,  to  refresh  your  recollection,  did  he  say  some- 
thing like  this  on  that  subject,  *that  if  he  had  known  the 
scales  had  been  plugged,  he  would  have  taken  the  hogs  home, 
or  had  them  weighed  over?'  A.  I  don't  know  whether  it  was 
said  just  that  way  or  not.  I  know  I  told  him  the  scales 
were  mine,  and  if  he  had  come  to  me,  that  I  coi^ld  have  told 
in  a  minute  or  two  whether  the  scales  was  right  or  not,  as 
soon  as  I  seen  them  work,  and  that  the  hogs  could  have  been 
weighed  over;  that  if  Mr.  Rhynas  wanted  to  do  what  was 
right,  he  certainly  would  never  object  to  the  hogs  being 
weighed  over,  and  I  didn't  think  he  would  have  objected. 
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Q.    What  did  he  say  to  that?    A.    Well,  he  didn't  know  at 
the  time  that  there  was  anything  of  that  kind. ' ' 

Cross-Examination : 

**My  conversation  was  with  him  at  the  Wheatley  sale. 
That  was  some  days  after  the  sale  of  the  hogs.  He  was 
talking  with  somebody,  and  I  came  up  where  they  were. 
There  was  something  said  abont  the  hogs  not  weighing  what 
he  expected  them  to  weigh.  I  think  he  said  he  had  heard  that 
there  had  been  found  a  plug  in  the  scales.  He  either  asked 
me  if  I  had  found  a  plug  in  them,  or  I  told  him  so;  I  don't 
remember  just  h6w  that  came  up.  I  told  him  that  Mr.  Tal- 
bott  and  I  had  found  a  plug  in  the  scales  that  evening. 
Q.  And  didn't  he  say  that  he  thought  that  would  account 
for  the  trouble?  A.  I  don't  know  whether  that  was  men- 
tioned or  not.  Q.  Well,  he  said,  right  in  that  conversation, 
didn't  he,  that  he  didn't  blame  Jim  Bhynas  with  it?  A.  He 
said  he  wasn't  saying  that  Jim  Rhynas  did  it,  but  he  was 
beat.  Said  he  was  beat  30  or  40  pounds  to  the  hog.  I  under- 
stood he  meant  the  scales  did  not  weigh  right.  Q.  You  under- 
stood that  he  thought  the  trouble  was  with  the  scales;  that 
the  scales  beat  him ;  and  if  you  told  him  if  you  had  known 
about  it,  if  he  had  called  you,  you  could  have  told  him  about 
the  scales,  you  could  have  balanced  them  yourself  ?  A.  Yes. 
There  were  no  other  people  weighing  on  those  scales.  Mr. 
Rhynas  and  myself  were  all  that  were  supposed  to  have  a  key 
to  those  scales.  People  could  get  around  the  scales,  but  they 
could  not  weigh  on  them.  Oh,  I  suppose  blocks  could  get  into 
them,  or  boys  could  put  them  in,  I  suppose.  I  did  see  a  piece 
of  wood  in  them.  Mr.  Talbott  took  it  out.  I  helped  him. 
That  was  along  in  the  evening  of  the  day  the  hogs  were 
brought  in,  somewhere  from  3  to  4  o'clock,  I  should  guess.  It 
might  have  been  a  little  earlier,  and  it  might  have  been  later. 
I  don't  remember  that  I  told  Adkisson  about  the  plug  or  how 
we  got  it  out.  I  don't  know  what  he  might  have  said  after 
I  went  away.    I  think  likely  I  went  away  and  left  him  there 
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with  some  other  men.  I  think  he  said  once  in  'that  conver- 
sation that  *he  wasn't  saying  that  Jim  Rhynas  put  it  there.' 
He  put  it  this  way,  that  he  wasn't  saying  Jim  Rhynas  put 
it  there.  What  I  understood  when  he  said  he  was  beat  30  or 
40  pounds  to  the  hog  was  that  the  scales  didn't  weigh  right. 
He  didn't  say  that  Jim  Rhynas  did  it.  He  expressed  that 
right  there." 

The  witness  Stanley  testified  as  follows : 

**I  was  at  the  Job  Wheatley  sale  a  few  days  after  that. 
I  did  not  have  any  conversation  there  with  Adkisson  about 
the  hogSy  myself,  but  I  heard  part  of  a  conversation  between 
him  and  Mr.  Shellman.  I  heard  Mr.  Adkisson  say  he  con- 
sidered he  was  beat  out  of  2,400  pounds  of  hogs.  I  was  pass- 
ing and  heard  them  say  something  about  hogs,  and  I  asked 
Mr.  Shellman  what  hogs  were  worth.  He  told  me,  and  he 
also  said,  *  Perhaps  Mr.  Rhynas  could  buy  them  higher,'  or 
something  like  that.  I  told  him  I  could  sell  them  to  Mr. 
Rhynas,  and  then  someone  there  said  something  about  Adkis- 
son having  sold  hogs  to  Rhynas.  Q.  What  was  said  there, 
at  the  time  Adkisson  was  present,  as  near  as  you  can  tell? 
If  you  can't  give  the  exact  words,  give  the  substance  of  it 
as  near  as  you  can.  A.  Well,  I  don't  know  that  I  could  tell 
just  the  exact  words,  but  I  just  heard  Mr.  Adkisson  say  *that 
he  considered  he  was  beat  out  of  or  defrauded  of  2,400  pounds 
of  hogs.'  Now  who  did  it,  or  how  it  was  done,  I  didn't  hear 
him  say." 

Cross-Examination : 

'"I'hat  was  all  the  conversation  I  heard.  I  passed  on. 
There  was  no  explanations  made  that  I  heard.  I  don't  know 
who  he  referred  to  or  what  he  referred  to.  I  heard  him  say 
he  was  beat  out  of  2,400  pounds  of  hogs,  but  I  did  not  hear 
him  say  who  beat  him." 

George  Shellman  testified  as  follows : 

"I  was  at  the  Job  Wheatley  sale.  I  heard  Mr.  Adkisson 
making  some  remarks  with  reference  to  the  sale  of  his  hogs. 
He  was  dissatisfied  with  it.    He  said  he  had  sold  his  hogs  to 
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Jim,  and  he  was  a  little  dissatisfied  in  the  weighing  of  them, 
Q.  Now  what  else  did  he  sayf  A.  Well,  now,  for  me  to  pay 
attention  to  what  he  said,  it  didn't  concern  me  any,  and  I 
don't  remember  it  enough  to  say  what  was  said,  because  I 
couldn't  just  call  that  to  mind,  just  exactly  what  was  said. 
That  has  been  a  year  and  a  half  ago.  It  was  none  of  my  busi- 
ness— ^how  could  a  man  recollect  it?  I  don't  remember  any- 
thing Mr.  Adkisson  said.  I  seen  him  merely  going  on  there ; 
a  little  hard  feeling  among  the  boys;  weren't  so  much  but 
a  little  hard  feelings  there.  Adkisson  wasn't  feeling  the  best. 
I  would  say  he  appeared  to  be  a  little  angry.  I  would  say 
he  talked  medium  loud.  I  don 't  remember  anything  he  said, 
except  that  he  had  sold  his  hogs  to  Rhynas  and  he  felt  like 
they  didn'jt  weigh  enough.  He  said  something  like,  'My  hogs 
weighed  lighter  than  I  expected,  and  I  feel  like  I  am  short 
in  weight. 


>  >> 


Cross-Examination : 

'*I  did  not  hear  him  say  that  he  thought  there  must  have 
been  something  the  matter  with  the  scales.*  He  said  he  was 
disappointed  that  the  hogs  did  not  weigh  as  much  as  he  sup- 
posed they  would.  I  did  not  hear  Adkisson  say  he  had  learned 
something  about  the  scales  being  affected.  I  believe  father 
and  another  man  or  two  were  standing  there.  I  came  along 
and  stopped  a  very  few  minutes." 

The  foregoing  is  the  entire  testimony  in  support  of  the 
alleged  slander  charged  in  the  first  count  of  the  petition. 
Could  the  words  thus  spoken  by  the  defendant  be  deemed 
as  false  and  defamatory,  and  could  an  affirmative  verdict,  if 
returned  to  that  effect,  be  sustained  ?  There  is  a  subsequent 
conversation  to  be  considered  later  herein,  but  it  will  not 
aid  us  in  meeting  the  vital  question  at  this  point. 

A  very  able  and  plausible  argument  has  been  presented 
in  behalf  of  the  appellant,  the  general  purport  of  the  argu- 
ment being  that  the  manifest  tendency  of  these  conversa- 
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tions  was  to  injure  the  plaintiff  in  his  business.  There  ii» 
a  sense  in  which  it  is  manifestly  true  that  any  discussion  of 
the  circumstances  attending  this  delivery  would  tend  to  create 
some  suspicion  in  the  public  mind.  It  is  equally  plain  from 
this  record  that  the  really  damaging  thing  was  the  fact  that 
a  **plug'*  or  ** block''  was  found  in  the  scales.  This  fact  is 
undisputed,  and  was  established  by  the  testimony  introduced 
by  the  plaintiff  himself.  The  charge  of  the  petition  is  that 
the  defendant  had  falsely  said  that  the  **  plaintiff  had  plugged 
the  scales.''  There  is  no  testimony  that  he  said  so.  If  he  had 
said  that  the  *  *  scales  were  plugged, ' '  he  would  have  been  stat- 
ing the  literal  truth,  according  to  the  testimony  for  the, plain- 
tiff. But  he  did  not  even  say  that.  Shellraan  disclosed  that 
fact,  and  he  was  manifestly  a  friendly  witness  to  the  plaintiff. 
In  view  of  the  fact  that  the  scales  were  kept  under  lock,  and 
that  only  Shellman  and  the  plaintiff  had  keys  thereto,  and 
the  disclaimer  of  Shellman  as  to  any  knowledge  of  how  the 
plug  got  into  the  scales,  it  is  to  be  conceded  that  these  cir- 
cumstances, of  themselves,  would  tend  to  create  an  unfavor- 
able suspicion  against  the  plaintiff.  But  the  defendant  was  in 
no  manner  responsible  for  these  circumstances.  His  hogs 
having  been  weighed  upon  these  scales  in  this  condition,  he 
had  a  right  in  good  faith  to  be  dissatisfied,  and  he  had  a 
right,  within  reasonable  limits,  to  express  his  dissatisfaction. 
He  had  no  right  to  be  malicious,  nor  had  he  any  right  to 
utter  or  to  imply  any  falsehood.  The  only  word  which  ap- 
pears in  the  testimony,  as  having  been  uttered  by  the  defend- 
ant, which  would  imply  moral  turpitude  of  any  degree,  as 
against  the  plaintiff,  is  the  word  ** defraud,"  appearing  in 
the  testimony  of  Stanley.  This  witness,  however,  declared  his 
inability  to  remember  the  real  words  used  by  the  plaintiff,  and 
practically  retracted  this  word  in  his  cross-examination, 
wherein  it  was  wholly  omitted. 

It  is  urged,  however,  that  there  was  no  plea  of  justifi- 
cation in  the  answer,  and  that  the  defendant,  therefore,  is  not 
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entitled  to  avail  himself  of  the  truth  of  any  statement  as  a 

defense.  It  is  undoubtedly  true  that  it  is 
deb: pleading:  "  incumbeut  UDon  the  defendant  to  plead  the 
gj^puted         truth  in  justification  of  an  alleged  slander, 

if  he  expects  to  introduce  evidence  to  that 
end.  It  is  sufficient  for  the  plaintiff  to  prove  the  utterance 
of  the  defamatory  words.  Their  falsity  will  be  presumed  in 
his  favor,  and  the  burden  of  proof  will  rest  upon  the  defend- 
ant to  show  the  contrary.  There  is  no  occasion,  however,  for 
the  application  of  this  rule  to  a  fact  which  appears  by  the 
iindisputed  testimony  for  the  plaintiff,  however  unfavorable 
such  fact  may  be. 

Furthermore,  the  fact  appearing  in  this  case  that  the 
scales  were  plugged,  would  not  of  itself  amount  to  a  justifi- 
cation of  a  slanderous  chaise  that  the  plaintiff  plugged  them.. 

We  deal  with  the  fact  herein  ouly  by  way  of 

3-    Libel  AND  8LAN-  ,        .  n    .^^  .j  ti?    xL*  j' 

DEB:justiflca-     an  analysis  of  the  evidence.     If  this  undis- 

tlon :  plea  of  ■,    0      .  111  i<.  1  ii> 

justiflcation:       putcd  foct  could  be  removed  from  the  public 

evidence.  ,  , 

ear,  it  could  not  fairly  be  said  that  any  of  the 
language  used  by  the  defendant  on  the  occasion  in  question 
eould,  in  a  legal  sense,  have  injured  the  plaintiff's  reputation. 
For  this  fact,  the  plaintiff  was  in  no  manner  responsible. 

It  is  made  to  appear,  however,  that,  a  few  days  subse- 
quent to  the  Wheatley  sale,  the  plaintiff,  in  company  with 
his  father  and  the  witness  Workman,  went  to  the  home  of  the 

defendant.  The  plaintiff's  father  testified  to 
otr:  pleading:     this  interview  as  follows: 

aufflciency. 

**  Jimmy  and  Dick  Workman  and  I  went 
there.  Jimmy  asked  him  if  he  would  take  it  back — what  he 
said  about  him.  He  said  'No.'  Then  I  said,  'Mr,  Adkisson, 
you  and  I  have  been  acquainted  some  time  and  we  have  got 
along  well,  but  I  won't  stand  Jimmy  or  Frank,  either,  to  be 
called  a  thief  or  a  cheat  over  the  scales. '  lie  said  I  could  call 
it  what  I  had  a  mind  to.  That  is  all  the  conversation  we  had 
that  day." 


296  Bhynas  v.  Adkisson.  [178  Iowa 

Cross-Examinatian : 

**Part  of  the  time  he  would  say  he  didn't  charge  Jimmy 
with  putting  any  plug  in  the  scales,  and  then  the  next  time 
he  would  say  he  charged  him,  and  want  Jimmy  to  settle  with 
him  for  the  amount  of  the  hogs. ' ' 

Workman  testified  to  the  same  as  follows: 
'*When  we  drove  up,  Mr.  Adkisson  was  at  the  gate.  Jim 
asked  him  what  he  thought  about  the  hog  proposition  by  this 
time,  and  he  said  he  was  of  the  same  opinion  still.  Mr.  Rhynas 
spoke  up  and  said  he  didn't  want  his  boy  accused  of  stealing 
any  hogs ;  that  he  wasn't  going  to  stand  for  it.  Mr.  Adkisson 
said  he  was  of  the  same  opinion  still,  and  Jim  told  him,  if 
he  wouldn't  talk  to  us,  he  would  send  the  sheriff  up  to  see 
him,  and  Adkisson  said,  *A11  right.'  Jim  told  him  he  would 
send  him  up  that  afternoon.  Adkisson  said,  *The  sooner  the 
better.'  When  Mr.  Ben  Rhynas  said  he  wouldn't  stand  for 
his  boy  being  called  a  thief,  Mr.  Adkisson  said,  *You  can 
call  it  stealing  or  whatever  you  please.'  " 

The  plaintiff  testified  to  the  interview  as  follows : 
*'My  father  was  with  me.  I  said  to  Mr.  Adkisson,  *What 
do  you  think  of  the  hog  deal  by  this  timet'  He  says,  'I  am 
of  the  same  opinion  as  I  was  the  other  day.'  My  father  then 
said,  *  Mr.  Adkisson,  I  have  known  you  for  quite  a  while,  but  I 
wouldn't  stand  for  one  of  the  boys  being  accused  of  beating 
on  weight,  or  stealing.'  Adkisson  said,  *You  can  call  this  deal 
stealing  if  you  want  to.'  " 

It  is  urged  that  the  language  used  by  the  defendant  at 
this  time  implied  an  accusation  of  larceny,  and  that  it  was 
at  least  a  question  for  the  jury  as  to  what  his  intention  was, 
and  how  his  language  was  understood  by  the  other  parties  to 
the  conversation.  If  this  suit  had  been  predicated  upon  the 
utterances  of  this  occasion,  we  are  not  prepared  to  say  that 
the  case  should  not  have  gone  to  the  jury.  If  slander  was 
uttered  at  this  time,  the  petition  has  not  declared  upon  it. 
True,  the  subsequent  repetition  of  a  slander  may  always  be 
shown  as  evidence  of  actual  malice  and  in  aggravation  of  dam- 
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ages.  If  it  were  made  to  appear  herein  that  the  defendant 
had  uttered  a  slanderous  charge  against  the  plaintiif  at  the 
Wheatley  sale,  as  alleged  in  the  petition,  then  this  evidence 
of  a  repetition  would  be  proper  for  the  consideration  of  the 
jury.  The  petition  fixed  the  time  and  place  of  the  slander 
sued  on,  at  the  Wheatley  sale.  Finding,  as  we  do,  that  the 
defendant  was  guilty  of  no  slander  at  that  particular  time  and 
place,  the  evidence  of  a  repetition  of  the  alleged  slander  had 
no  function  to  serve.  The  plaintiff's  case  having  failed  as 
to  the  slander  charged  in  the  petition,  the  plaintiff  could  not 
save  it  by  merely  showing  a  subsequent  slander  at  a  different 
time  and  place,  without  amending  his  petition  to  that  end.  We 
reach  the  conclusion  that^  upon  the  record  as  made,  the  trial 
court  properly  sustained  the  motion,  and  its  judgment  is 
accordingly — Affirmed, 

Ladd,  Gaynor  and  Salinger,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Oliver  Bricker,  Appellant. 

BUBOIiABY:     Evidence — ^Weight   and    Stifflciency— Recent    Posses- 

1  sion.  Recent  possession,  alone,  of  property  stolen  by  someone  by 
means  of  a  burglary,  does  not  justify  an  instruction  that  the  jury 
would  be  warranted  in  convicting  the  possessor  of  the  burglary 
'' unless  the  facts  and  circumstances  shown  by  the  evidence  raise 
a  reasonable  doubt  as  to  whether  the  possessor  did  not  come 
honestly  into  such  possession." 

GBZMIKAIi  LAW:     Evidence— Weight  and   Sufficiency.     Principle 

2  recognized  that  circumstances,  in  order  to  justify  a  conviction  for 
crime,  must  not  only  be  consistent  with  guilt,  but  inconsistent  with 
any  other  rational  theory.  Applies  where  the  State  was  contend- 
ing that  recent  possession  of  property  obtained  by  means  of  a 
burglary  was, sufficient  to  sustain  a  verdict  of  guilt  of  burglary. 

BUBOIftABT:     Evidence— Sufficiency-— Becent     Possession.     Recent 

3  possession  of  property  obtained  by  means  of  a  burglary  is,  of 
itself,  wholly  insufficient  to  sufitain  a  conviction  for  burglary, 
when  such  possession  is  consistent  with  innocence  of  burglary. 
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Appeal  from  Hamilton  District  Court. — ^H.  E.  Fry,  Judge. 

Wednesday,  November  15,  1916. 

Dependant  was  indicted  for  breaking  and  entering  with 
intent  to  commit  larceny,  tried  to  a  jury,  and  convicted.  He 
appeals. — Reversed. 

J.  W.  Lee  and  G.  D.  Thow^psmi,  for  appellant. 

George  Cosso)l,  Attorney  General ;  John  Fletcher,  Assist- 
ant Attorney  General ;  J,  E,  Bumstedt  and  Robert  Healy,  for 
appellee. 

Gaynor,  J. — It  is  alleged  in  the  indictment  that,  on  or 
about  the  3d  day  of  July,  1915,  the  defendant  burglarioufily 
broke  and  entered  a  certain  dwelling  house  in  the  possession 
and  under  the  control  of  one  John  Baker;  that  h&  did  this 
with  the  unlawful  and  felonious  intent  to  commit  the  crime 
of  larceny.  To  the  indictment,  the  defendant  entered  a  plea 
of  not  guilty,  was  tried  to  a  jury,  convicted  and  sentenced 
to  the  penitentiary  at  Ft.  Madison.  From  this  judgment  of 
conviction  he  appeals. 

The  evidence  in  this  case  is  circumstantial.  There  is  no 
direct  evidence  that  the  defendant  committed  the  crime 
charged  against  him.  The  evidence  discloses  that  John  Baker, 
referred  to  in  the  indictment,  is  a  farmer,  and  occupied  the 
house  alleged  to  have  been  burglarized ;  that,  about  10  o'clock 
on  the  morning  of  the  '3d  day  of  July,  1915,  he,  with  his 
family,  left  the  home  and  went  to  the  town  of  Dayton  to 
attend  a  celebration.  The  house  was  left  securely  locked. 
All  the  doors  were  securely  fastened,  except  one,  and  this 
was  secured  by  a  chair  placed  on  the  inside.  All  the  windows 
were  securely  locked,  except  one,  which  opened  in  the  pantry. 
This  was  covered  by  a  screen.  A  wire  screening  was  tacked 
over  it.  Between  4  and  5  o'clock,  certain  men  working  in  a 
field   near  by   discovered   this  house  to  be   on   fire.     They 
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hastened  to  the  house.  The  fire  was  then  on  the  northeast 
corner  of  the  roof.    They  found  the  house  closed  and  locked. 

Beck,  one  of  the  parties  who  discovered  the  fire  and 
came  to  the  building,  testified : 

**I  tried  the  east  door  on  the  porch  and  could  not  break 
the  lock.  Then  we  went  around  the  house  and  broke  the  lock 
of  the  west  door  that  went  into  the  kitchen.  There  were  no 
doors  open  when  I  got  there." 

He  says  there  was  a  bull  dog  on  the  porch.  The  evidence 
shows  that  this  dog  fought  these  parties  off  at  first,  and  had  to 
be  silenced  with  a  brick  or  something  before  the  building 
could  be  entered.  The  door  locked  with  a  chair  was  intact, 
and  the  chair  was  removed  and  the  door  opened  by  the  per- 
sons who  broke  into  the  building.  There  is  no  evidence  that 
the  screen  was  removed  from  the  pantry  window. 

Walker,  one  of  the  parties  that  first  arrived,  testified  that 
there  were  three  outside  doors;  that  they  tried  all  of  them 
before  they  broke  in ;  that  everything  was  shut  up  tight.  He 
testified : 

*  *  The  dog  was  there.  The  dog  tried  to  do  a  whole  lot,  but 
we  didn't  let  him.  The  men  knocked  him  down  with  a  tile. 
Not  long  after  we  got  there,  there  were  others  around  the 
house,  and  someone  broke  the  south  window  in.  It  was  a  bay 
window.  The  people  were  all  around  the  house.  They  came 
in  through  all  the  doors.  There  were  three  or  four  helping 
in  the  front  room  that  I  knew  of.  The  others  were  all  over 
the  house.  I  don't  know  where.  I  didn't  pay  particular 
attention  to  what  they  were  doing.  Everybody  was  busy  get- 
ting the  things  out  of  the  house.  There  was  plenty  to  take 
care  of  them  when  we  got  to  the  porch.  The  people  kept 
coming  after  the  house  was  burned  to  the  ground." 

Beck  further  testified : 

**  After  we  arrived  from  the  field,  others  be^an  to  arrive. 
They  all  ran  into  the  house  and  helped  to  carry  things  out. 
There  was  quite  a  bit  of  excitement.  I  didn't  care  where  I 
put  things,  so  I  got  them  out.     Everybody  was  in  a  hurry. 
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We  ^ut  the  bedding  in  bunches  away  from  the  fire.  Four 
or  five  of  us  did  most  of  the  work  carrying  out.  I  didn't 
know  all  the  people  that  were  there;  I  knew  most  of  them. 
I  didn't  know  what  they  did  in  the  house.  When  we  got 
through,  the  goods  were  scattered  all  around  in  different 
places.  We  then  picked  up  the  furniture  and  bedding  and 
things  and  put  them  in  a  hayrack.  We  put  the  wearing 
apparel  in  there  too.  We  just  threw  them  in  loose.  We 
didn't  stop  to  take  notice  of  what  was  there  or  what  was  not. 
We  just  proceeded  to  get  things  out — ^whatever  was  in  sight.'' 

John  Baker  testified : 

**We  didn't  return  to  the  house  until  about  7  o'clock  in 
the  evening.  When  we  returned,  there  was  quite  a  lot  of 
neighbors  there.  Our  household  goods  were  in  a  double  corn- 
crib  in  a  hayrack.    The  house  was  burned  to  the  ground." 

Of  all  the  parties  who  attended  the  burning  of  the  build- 
ing and  assisted  in  rescuing  the  property  from  the  building, 
Beck  and  Walker  were  the  only  two  called.  Defendant  intro- 
duced no  evidence.  ' 

Two  witnesses  testified  that,  a  little  after  1  o'clock  of  the 
day  on  which  the  house  was  burned,  they  saw  a  man  in  the 
neighborhood  of  the  house,  and  think  that  the  man  was  the 
defendant.  They  were,  however,  unable  to  identify  the  man 
seen  by  them  as  the  defendant,  with  any  degree  of  certainty. 
The  distance  was  such  that  they  were  unable  to  see  his  face 
or  recognize  with  certainty  that  the  person  seen  was  the 
defendant.  The  identification  is  yery  unsatisfactory.  How- 
ever, we  may  let  that  pass  for  what  it  is  worth.  This  testi- 
mony is  a  two-edged  sword — hurts  as  well  as  helps  the  State's 
contention,  if  true.    This  ends  the  first  chapter. 

On  the  14th  day  of  November,  1915,  the  defendant  was 
injured  in  the  head  by  being  shot.  He  was  discovered  in  this 
condition  and  taken  to  his  brother's  home.  Whether  the 
shooting  was  accidental  or  not  does  not  appear.  The  shoot- 
ing was  done  in  the  woods  where  people  were  hunting  squir- 
rels.    He  claimed  to  have  been  shot  by  one  Lloyd  Bichey. 
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He  was  discovered  by  one  Baldridge  and  one  Pry.  They,  too, 
were  hunting  squirrels  at  the  time.  Fry  and  Baldridge  car- 
ried the  defendant  to  his  brother's  home.  Baldridge  testifies 
that  he  helped  take  care  of  him  after  his  brother  came; 
asked  him  where  he  left  the  satchel ;  and  the  defendant  said, 
*'I  left  it  up  on  the  hill."  Baldridge  then  went  to  the  hill 
'  and  found  the  satchel  and  a  sack  or  pillow  case,  and  brought 
them  to  the  house  where  defendant  was  confined.  The  sac/. 
was  about  95  feet  from  the  satchel.  The  sack  was  covered 
with  blood.  When  the  pillow  case  and  sack  were  brought  ti) 
the  defendant,  he  claimed  to  be  the  owner  of  them.  The 
sack  contained  certain  articles,  pillow  slips,  table  cloths,  and 
other  articles,  which  the  Bakers  claim  were  in  the  house  at 
the  time  they  left,  on  the  morning  of  the  day  that  the  fire 
occurred.  Some  of  the  articles  claimed  to  have  been  found 
in  defendant's  possession  on  the  14th  of  November  were  lefl 
by  the  Bakers  in  the  upstairs  rooms  at  the  time  they  left. 

■ 

At  least,  so  it  is  claimed  by  them. 

There  is  no  evidence  that  the  upstairs  rooms  were  not 
visited  by  some  of  the  parties  who  attended  to  rescuing  the 
furniture  and  goods  from  the  house.  There  is  some  evidence 
from  some  of  the  parties  that  they  did  not  observe  anybody 
going  upstairs.  There  is  evidence  of  one  witness  that  he 
opened  the  upstairs  door  and  found  the  place  full  of  smoke, 
and  closed  the  door  again.  It  do^  not  appear,  though,  at 
what  time  this  happened,  whether  at  the  beginning  or  towards 
the  completion  of  the  work  of  rescuing  the  property.  The 
inference  that  the  State  draws  from  this  record  is  that  some 
of  the  goods  found  in  the  possession  of  the  defendant  belong- 
ing to  the  Bakers  were  in  an  upstairs  room  at  the  time  the  fire 
occurred;  that  no  one  of  the  rescuers  visited  the  upstairs; 
that  some  of  the  property  in  the  possession  of  the  defendant 
must,  therefore,  have  been  removed  from  the  building  before 
the  fire  occurred;  that  the  defendant  must  have  removed  it 
by  breaking  and  entering,  because  it  was  found  in  his  pos- 
session on  November  14th. 
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Upon  this  record  and  contention,  it  was  found  by  the 
jury  that,  on  the  3d  day  of  July,  1915,  the  defendant  did 
^dlfuUy,  unlawfully,  feloniously  and  burglariously  break  and 
enter  this  dwelling  house  with  intent  to  commit  a  public 
offense,  to  wit,  larceny. 

The  defendant's  contention  is:     First, 

1.  Burglary :  evl-     .i     ,     xi  •  i  ■         in*        i»   •      ^^    ^     • 

dence:  weight     that  the  evidence  is  wholly   insufficient   to 

and  sufnciency  :..-,.^,. 

recent  possea-     justify  this  nndmg ;  second,  that  the  court 

slon. 

erred  in  its  instructions  to  the  jury. 

The  other  errors  assigned  are  involved  in  these  two.  We 
will  consider  these  in  the  reverse  order  of  the  assignment. 
Did  the  court  err  in  its  instructions  to  the  jury  ?  The  instruc- 
tions complained  of  are  numbered  by  the  court,  and  the 
eighth  and  ninth  are  challenged.  The  eighth  instruction  reads 
as  follows: 

'  *  If  it  appears  from  the  evidence  that  some  person  or  per- 
sons did  actually  break  and  enter  the  dwelling  house  in  ques- 
tion  and  take  goods,  clothing  or  household  articles  therefrom, 
you  should  take  into  ^consideration  what  goods,  clothing  or 
articles  were  taken  from  such  dwelling,  where  the  same  were 
found,  what,  if  an3rthing,  the  defendant  said  with  reference 
to  his  connection  therewith,  and  all  other  matters  shown  in 
the  evidence  and  bearing  thereon.  In  this  conifection  you  are 
told  that  if  you  find  from  the  evidence  beyond  a  reasonable 
doubt  that  some  person  stole  from  the  dwelling  house  in  ques- 
tion the  clothing  or  articles  or  some  of  them  introduced  in 
evidence  in  this  case,  by  breaking  and  entering  said  building 
with  intent  to  steal  the  same,  and  you  further  find  beyond 
a  reasonable  doubt  that  recently  thereafter  such  property  thus 
stolen,  if  any,  was  found  in  the  possession  of  the  defendant, 
then,  in  such  case,  you  would  be  warranted  in  concluding  that 
the  defendant  stole  the  property,  if  any,  thus  found  in  his 
possession,  by  breaking  and  entering  said  building  with  intent 
to  steal  such  property,  unless  the  facts  and  circumstances 
shown  by  the  evidence  raise  in  yoUr  minds  a  reasonable  doubt 
as  to  whether  he  did  not  come  honestly  into  sivch  possession. 
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But  if  the  facts  and  circumstances  do  raise  such  reasonable 
doubt,  then  you  would  not  be  warranted  in  drawing  such 
eonelusion  from  such  recent  possession,  if  established." 

This  instruction  standing  alone  does  not  express  the  true 
rule,  and  was  very  prejudicial  to  defendant's  rights,  in  view 
of  the  record  here  made.  It  will  be  noticed,  from  a  reading 
of  this  instruction,  that  the  court  said  to  the  jury  that,  if 
some  person  stole  from  this  building  the  articles  found  in 
the  possession  of  the  defendant,  and  if  the  stealing  was 
accomplished  by  breaking  and  entering  the  building,  and  if, 
recently  thereafter,  some  of  the  property  so  stolen  was  found 
in  the  possession  of  the  defendant,  the  jury  would  be  war- 
ranted in  concluding  that  the  defendant  stole  the  property 
thus  found  in  his  possession,  by  breaking  and  entering  the 
building  with  intent  to  steal,  '^  unless  the  facts  cmd  circum- 
stances shown  by  the  evidence  raise  in  your  minds  a  reason- 
ahle  douit  as  to  whether  he  did  not  conne  honestly  into  such 
possession."  It  must  be  borne  in  mind  that  this  record  dis- 
closes, if  the  State's  evidence  is  to  be  relied  upon,  that,  after 
the  fire  was  discovered,  parties  came  to  the  house,  broke  into 
the  house  in  large  numbers,  removed  from  the  building  all 
the  property  that  could  be  removed,  placed  it  in  the  yard 
outside  the  building  as  rapidly  as  removed,  care  being  taken 
only  to  see  that  it  was  placed  where  the  fire  would  not  reach 
it ;  that  there  was  no  distinction  evidQ^ced  as  to  what  portion 
of  the  building  was  visited  by  these  different  parties,  and  no 
positive  evidence  as  to  what  goods  were  removed  from  the 
building;  that,  but  a  few  hours  before  this  occurred,  the 
defendant  was  seen  in  the  neighborhood  of  the  house.  Whether 
he  was  there  at  the  time  the  goods  were  being  removed,  or 
after  they  were  removed,  does  not  appear.  There  is  nothing 
to  show  who  the  people  were  who  visited  the  house  and  had. 
access  to  this  property  and  aided  in  removing  it,  except  the 
two  witnesses  who  were  called  for  the  State.  There  is  no 
direct  evidence  that  the  building  was  broken  and  entered  after 
the  Bakers  left,  and  befoie  these  rescuing  parties'  arrived. 


304  State  v.  Brickeb.  [178  Iowa 

There  is  no  direct  evidence  that  anybody  broke  or  entered 
this  house  before  the  arrival  of  the  rescuing  party.  Under 
this  instruction,  the  jury  might  have  found  that,  inasmuch 
as  the  defendant  was  seen  in  this  neighborhood  a  short  time 
before  the  fire,  he  may  have  been  present  among  the  large 
concourse  of  people  who  came  to  the  rescue;  that  he  wrong- 
fully possessed  himself  of  some  of  the  property  at  that  time. 
This  inference  would  be  as  well  founded  as  that  he  broke 
and  entered  to  secure  the  property.  It  would  be  inferable,  if 
inferable  at  all,  from  the  fact  that  he  had  some  of  the  prop- 
erty in  his  possession  on  the  14th  of  November.  The  infer- 
ence would  be  just  as  direct  and  certain  to  the  effect  that  he 
stole  this  property  after  it  had  been  removed  from  the  house 
as  that  he  broke  and  entered  and  stole  it  in  that  way.  We 
may  assume  that  this  property  was  in  the  house  before  the 
fire.  Whether  this  property  was  removed  from  the  house  dur- 
ing the  fire  does  not  positively  appear.  The  jury  may  have 
found  that  it  was ;  that  someone  wrongfully  possessed  himself 
of  it — the  defendant  or  someone  from  whom  the  defendant 
received  it.  In  either  event,  he  would  not  have  come  by  the 
possession  of  it  honestly,  and  in  this  lies  the  error  of  the 
instruction.  The  possession  was  made  presumptive  evidence 
not  only  of  the  larceny,  but  of  the  breaking  and  entering  as 
well,  '*  unless  the  facts  and  circumstances  raise  a  reasonable 
doubt  as  to  whether  or  not  he  came  into  possession  honestly." 
If  he  came  into  possession  of  the  property  by  larceny  of  the 
property  after  it  had  been  removed  from  the  building,  or  if 
he  came  into  possession  of  it  from  one  who  had  feloniously 
taken  the  property  after  it  had  been  removed  from  the  build- 
ing, the  possession  could  not  be  honestly  acquired,  and  yet  that 
possession  would  not  tend  to  establish  the  crime  charged,  to 
wit,  that  he  broke  and  entered  the  building. 

In  the  ninth  instruction,  the  court  stated  the  correct  rule, 
in  which  he  said  to  the  jury  that  possession  of  the  goods 
stolen  does  not,  in  itself,  create  a  presumption,  or  amount  to 
prima-facie  proof  that  the  possessor  is  guilty  of  breaking  and 
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entering  the  place.  But  if  other  evidence  in  the  case  shows, 
beyond  a  reasonable  doubt,  that  the  building  was  broken  and 
entered  by  someone,  and  a  theft  of  the  goods  was  accom- 
plished at  the  time,  and  by  means  of  breaking  and  entering, 
then  proof  of  possession,  unexplained,  or  in  the  absence  of 
circumstances,  raising  reasonable  doubt,,  or  in  the  absence  of 
circumstances  raising  reasonable  doubt  as  to  whether  the  pos- 
session of  the  goods  had  been  acquired  otherwise  than  byv  the 
crime  charged,  is  sufScient  to  warrant  a  conviction.  But  in 
this  ninth  instruction,  the  court  emphasizes  the  error  herein- 
beforfe  adverted  to,  by  saying  that : 

**In  determining  what  weight  and  effect  should  be  given 
in  such  case  to  the  fact  of  recent  possession,  you  should  take 
into  consideration  the  time  which  has  elapsed  between  the 
taking  of  the  goods  and  the  finding  of  them  in  the  possession 
of  the  defendant,  if  you  find  beyond  a  reasonable  doubt  they 
were  so  found  in  this  possession,  the  place  from  where  they 
were  taken,  and  the  distance  therefrom  to  the  place  where 
the  said  goods  or  articles  were  found  in  his  possession,  if  you 
find  they  were  so  found,  the  kind  of  property,  whether  easily 
transferable  or  not,  what,  if  anything,  was  said  at  the  time 
by  the  defendant,  and  all  other  facts  and  circumstances  tend- 
ing to  explain  said  possession,  or  tending  to  show  whether 
the  defendant  came  into  possession  of  said  property  fairly 
Q/nd  honestly,'' 

Now  it  is  clear  that,  if  a  consideration  of  the  facts 
recited  by  the  court,  tending  to  explain  possession,  raised  a 
reasonable  doubt  as  to  whether  the  defendant  committed  the 
breaking  and  entering,  he  could  not  be  convicted  even  though 
the  jury  were  satisfied  that  he  did  not  come  into  possession 
of  the  goods  fairly  and  honestly.  The  facts  and  circum- 
stances may  disclose  that  he  did  not  come  into  possession  of  the 
goods  fairly  and  honestly,  and  yet  leave  a  reasonable  doubt 
as  to  whether  he  broke  iand  entered  the  building  in  securing 
the  possession.    This  question  has  been  before  this  court  be- 
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fore.  In  Stcute  v.  Brundige,  118  Iowa  92,  97,  this  court  said, 
in  a  case  similar  to  the  one  at  bar: 

**The  most  that  can  be  required  of  him  (the  defendant) 
in  such  cases  is  that  the  circumstances  be  such  as  to  raise  a 
reasonable  doubt  whether  the  possession  has  been  acquired 
otherwise  than  by  the  crime  charged." 

And  this  even  though  the  explanation  is  not  satisfactory 
to  the  jury,  and  even  though  it  does  not  show  that  he  eame 
by  the  possession  of  the  goods  honestly,  and  even  though  it 
might  affirmatively  appear  that  he  came  into  possession  of 
the  goods  dishonestly.  See  cases  cited.  We  are  satisfied  that 
the  court  gave  a  wrong  direction  to  the  jury  in  the  respect 
indicated  in  the  instructions  quoted. 

See,  also,  State  v.  Brady,  121  Iowa  561.  In  this  case,  the 
court  told  the  jury  that  possession  of  stolen  property  would 
be  presumptive  evidence  of  guilt,  unless  he  showed  the  pos- 
session to  have  been  obtained  honestly  and  fairly.  The  court 
said: 

**If,  for  instance,  the  jury  believed  from  the  testimony 
that  some  unknown  person  committed  both  the  burglary  and 
larceny,  and  thereafter  sold  or  delivered  the  harness  to  the 
defendant,  who  received  it  knowing  it  to  have  been  stolen, 
he  could  not  be  said  to  have  obtained  possession  either  honestly 
or  fairly,  and  under  the  doctrine  of  the  instruction  such  pos- 
session would  justify  his  conviction.  It  ijeeds  no  argument, 
however,  to  show  such  a  conviction  could  not  be  sustained. ' ' 

This  brings  us  to  a  consideration  of  the  second  propo- 
sition :  Is  the  evidence  wholly  insufficient  to  justify  the  jury 
in  finding  that  the  defendant  broke  and  entered  this  building 
2  Criminal  LAW  ^^^^  intent  to  commit  the  crime  of  larceny! 
weUht^arid  suf-  ^^  have  Set  out  all  the  evidence  that  the 
flciency.  State  oifcred,  supporting  its  contention.     It 

is  fundamental  that,  to  justify  a  conviction  upon  circum- 
stantial evidence,  the  facts  and  circumstances  relied  upon  for 
conviction  must  not  only  be  established  beyond  a  reasonable 
doubt,  but  the  facts,  when  established,  must  not  only  be  con- 
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sistent  with  the  defendant's  guilt,  but  inconsistent  with  any 
other  rational  hypothesis.  The  facts  established  must  exclude 
every  rational  hypothesis  except  the  ultimate  fact  sought  t3 
be  established,  to  wit,  that  the  defendant  is  guilty  of  the 
offense  charged.  The  crime  sought  to  be  established  must  be 
found  in  the  charge  made  in  the  indictment.  It  is  essential 
that  the  facts  proven  and  relied  upon  establish  the  crime 
<3hargedy-and  involve  the  defendant  in  the  guilt  soi^ht  to  be 
fastened  upon  him.  We  think  the  true  rule  is  that  the  cir- 
cumstances offered  by  the  State  to  prove  the  facts  alleged, 
upon  which  guilt  is  predicated,  must  .be  such  as  lead  the 
mind  to  the  conclusion,  beyond  reasonable  doubt,  that  the 
defendant  did  the  acts  charged  to  have  been  done  by  him 
which  constitute  the  crime.  The  circumstances  offered  must 
be  such  that,  when  fairly  and  honestly  considered,  they  ex- 
clude all  reasonable  doubt,  aod  can  be  explained  upon  no 
reasonable  hypothesis  but  that  of  the  defendant's  guilt. 

We  have  assumed,  in  the  consideration  of  this  case,  that 
the  goods  found  in  the  possession  of  the  defendant  on  the. 
14th  day  of  November  were  in  the  Baker  house  at  the  time 
they  left  on  the  morning  of  the  3d  of  July,  1915.  We  have 
assumed  that  the  defendant  was  seen  by  one  of  the  State's 
witnesses  in  the  middle  of  the  road  on  the  3d  of  July,  1915, 
about  1  o'clock  in  the  afternoon.  We  assume  that  this  was 
somewhere  near  the  house  that  was  burned. 

This  is  all  the  evidence  connecting  the  defendant  with 
breaking  and  entering  this  house  on  the  3d  of  July.    This  is 
wholly  insufficient  to  establish  the  ultimate   fact  charged, 
3   Burglary  •  evi-    ^^  ^^*»  ^^^^  ^®  broke  and  entered  the  build- 
ciOTcy'i^r'went     ^S  ^^  that  day.     All  the  testimony,  then, 
possession.  upon  which  the  State  relies  to  connect  him 

with  the  crime  charged,  to  wit,  breaking  and  entering,  is 
founded  on  the  fact  that,  on  November  14th,  certain  prop- 
erty in  the  building  at  the  time  the  Bakers  left  on  the  3d  day 
of  July  was  found  in  his  possession.  The  fact  which  the  State 
was  required  to  establish  by  this  evidence,  to  secure  a  con- 
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viction,  was  that  the  defendant,  on  the  3d  day  of  July,  broke 
and  entered  this  building,  with  the  intent  to  commit  the  crime 
of  larceny.  The  evidence  is  that  the  building  was  securely 
locked  on  the  3d  of  July  at  the  time  the  Bakers  left ;  that  it 
was  securely  locked  at  the  time  the  rescuing  party  arrived; 
that  it  remained  so  until  broken  open  by  the  rescuing  party ; 
that  the  contents  of  the  building  were  rapidly  removed  and 
placed  at  safe  distance  from  the  burning  structure ;  that  there 
was  a  large  concourse  of  people  there ;  that  all  had  access  to 
the  building,  and  each  removed  for  himself  such  articles  as  he 
chose ;  that  the  goods  remained  where  the  rescuing  party  had 
placed  them  until  the  owners  of  the  building  arrived,  about 
7  o'clock;  that  some  of  the  property  was  gathered  into  a 
hayrack  and  placed  in  a  comcrib,  and  was  found  there  by 
the  owners  on  their  return ;  that  the  building  was  completely 
destroyed  when  the  owners  arrived;  that  there  were  people 
around  the  building  at  that  time;  that  many  of  the  people 
who  had  aided  in  rescuing  the  property  had  left.  No  one  of 
those  who  testified  for  the  State  could  identify  any  of  the 
property  rescued  from  the  building,  except  some  of  the 
larger  objects  of  furniture,  and  no  one  assumed  to  say  who 
they  were  that  assisted  in  rescuing  the  property,  nor  from 
what  parts  of  the  building  property  was  rescued. 

It  is  the  contention  of  the  State  that  none  of  the  prop- 
erty in  the  upstairs  rooms  was  removed;  that  some  of  the 
property  found  in  the  possession  of  the  defendant  was  in  the 
upstairs  rooms  at  the  time  the  Bakers  left;  but  the  evidence 
does  not  show  that  property  was  not  removed  from  the  up- 
stairs rooms.  Nor  does  the  evidence  affirmatively  show  that 
the  property  found  in  the  possession  of  the  defendant  was 
not  removed  by  the  rescuing  party  during  the  progress  of 
the  fire.  Two  witnesses  were  called  for  the  State  who  testi- 
fied that  they  did  not  visit  the  upstairs,  and  did  not  remove 
any  property  from  the  upper  rooms;  but  they  do  not  say, 
nor  does  anyone  say,  that  others  in  the  rescuing  party  did  not 
visit  the  upstairs  rooms  and  remove  the  property  therefrom. 
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No  one  attempts  to  say  that  the  property  found  in  the  pos- 
session of  the  defendant  was  not  removed  from  the  building 
by  the  rescuing  party.  The  attempt  on  the  part  of  the  State 
to  make  this  appear  is  wholly  insufficient  in  its  probative 
force  to  establish  this  fact.  There  was  a  large  concourse  of 
people,  excited  and  eager  to  remove  all  perishable  property 
from  the  building.  No  one  gave  any  attention  to  the  smaller 
articles  removed  by  others,  nor  even  to  the  articles  removed 
by  themselves.  The  articles  found  in  the  possession  of  the 
defendant  were  small  articles,  not  such  as  would  attract  atten- 
tion or  impress  themselves  upon  the  memory.  Conceding  that 
this  property  found  in  the  possession  of  the  defendant  was 
in  the  building  before  the  fire,  the  evidence  is  wholly  insuffi- 
cient to  show  that  it  was  not  removed  from  the  building  by 
the  rescuers  during  the  progress  of  the  fire.  There  were  no 
marks  upon  this  property  by  which  it  could  be  identified. 
They  were  mostly  staple  articles,  and,  surely,  there  was  noth- 
ing about  these  goods  by  which  the  rescuers  could  say  that 
they  were  or  were  not  removed  during  the  fire,  and  they  do 
not  attempt  to  say. 

The  court  said  to  the  jury : 

''If  it  appears  from  the  evidence  that  some  person  did 
actually  break  and  enter  the  dwelling  house  in  question,  and 
you  find  beyond  a  reasonable  doubt  that  some  person  stole 
from  the  dwelling  hou^e  in  question  the  clothing  or  articles 
introduced  in  evidence  by  breaking  and  entering  the  building 
with  intent  to  steal  the  same,  and  you  further  find  that  the 
property  so  stolen  was  soon  afterwards  found  in  the  posses- 
sion of  the  defendant,  then  you  would  be  warranted  in  find- 
ing the  defendant  guilty. ' ' 

Under  this  instruction,  it  was  incumbent  upon  the  jury 
to  find  that  someone  actually  broke  and  entered  the  building; 
that  he  broke  and  entered  with  intent  to  commit  larceny.  If 
they  so  found,  and  found  the  further  fact  that  some  of  the 
property  which  was  the  subject  of  larceny  was  found  in  the 
possession  of  the  defendant,  then  thev  would  be  warranted 
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in  finding  the  defendant  guilty.     As  said  before,  there  was 
absolutely   no  affirmative  evidence  that  anyone  broke    and 
entered  this  building.    It  was  found,  when  the  rescuing  party 
arrived,  in  the  same  condition  in  which  it  was  at  the  time 
the  Bakers  left,  so  far  as  this  record  discloses.    To  justify  a 
conviction,  there  must  first  be  evidence  that  there  was  a  bur- 
glary actually  committed;  that  the  house  had  been  actually 
broken  and  entered  by  someone,  with  intent  to  commit  lar- 
ceny.   This  being  established,  then  the  jury  would  be  justi- 
fied in  finding  that  the  defendant  was  the  one  who  broke  and 
entered,  provided  it  was  proven  that  a  larceny  was  committed 
at  the  time  of  the  breaking  and  entering,  and  the  goods  which 
were  the  subject  of  the  larceny  were  found  in  the  possession 
of  the  defendant.    Before  the  finding  of  goods  in  the  posses- 
sion of  the  defendant  can  be  held  suflScient  to  justify  a  verdict 
of  guilty,  it  must  appear  that  there  was  a  breaking  and  enter- 
ing  with  intent  to  commit  larceny ;  that  larceny  was  actually 
committed  at  the  time  of  the  breaking  and  entering ;  that  the 
goods  which  were  the  subject  of  larceny  were  found  in  the 
possession  of  the  defendant.    In  the  absence  of  any-affirmative 
showing  of  breaking  and  entering,  possession  of  stolen  goods 
is  not  proof  of  burglary,  especially  when  the  facts  and  circum- 
stances proven  are  just  as  consistent  with  the  larceny  with- 
out burglary. 

Upon  this  record,  we  think  the  court  should  have  sus- 
tained defendant's  motion  for  a  directed  verdict.  For  the 
errors  pointed  out,  the  case  is  Reversed  and  Remanded, 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ..  concur. 


Ora  J.  Buckles,  Appellant,  v.  Ella  Matson  et  al..  Appellees. 

HOMESTEAD:    Abandonment — ^Burden  of  Proof.    When  it  is  shown 
1     that  a  building  has  once  acquired  a  homestead  character,  the  pre- 
sumption prevails  that  such  character  continues,  and  he  who  claimB 
to  the  contraiy  must  affirmatively  ao  show. 
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HOMESTEAD:     Abandoimieiit — Occupancy  of  Home  for  Business 

2  Purposes.  A  house,  occupied  in  its  entirety  by  the  owner  as  a 
home  for  himself  and  family,  remains  a  homestead  in  its  entirety, 
even  though  such  owner  employs  a  part  of  such  house  in  the  prose- 
cution of  his  ordinary  business.     (Section  2978,  Code,  1897.) 

PRINCIPLE  APPLIED:     See  No.  3. 

HOMESTEAI):    Abandomnent — Oommerciallzing  Part  of  Homestead. 

3  Commercializing  a  portion  of  a  homestead,  with  retention  by  the 
owner  of  a  measure  of  control  over  the  commercialized  part  f6r 
use  in  connection  with  the  part  actually  occupied  as  a  home,  does 
not  destroy  the  homestead  character  of  the  commercialized  part. 
So  held  in  a  contest  between  the  surviving  wife  and  the  heirs  of 
deceased. 

PRINCIPLE  APPLIED:  A  husband  owned,  and  with  his  family 
occupied,  a  two-story  brick  building  20x50.  lliere  were  four  rooms 
on  the  second  floor,  consisting  of  parlor  and  bedrooms,  and  one  room 
below,  divided  by  a  temporary  partition.  The  family  slept  on  the 
second  floor.  The  lower  room  had  a  front  and  a  rear  door.  The 
lower  floor  also  had  a  front  door,  leading  to  a  stairway  approach 
to  the  second  floor.-  This  stairway  approach  afforded  the  only  .way 
to  reach  the  upper  floor.  An  inside  door  on  the  first  floor  led  into 
this  stairway  approach.  In  the  lower  room,  the  owner  carried  on 
a  restaurant.  The  cellar,  reached  only  by  means  of  a  trapdoor  in 
the  rear  of  the  partition,  was  used  for  the  general  storage  of  pro- 
visions. A  well  in  the  cellar  was  reached  by  a  pump  on  the  first 
floor,  and  from  this,  water  was  obtained  for  cooking,  the  water  on 
the  second  floor  not  being  suitable,  for  such  purpose.  All  cooking 
was  done  and  all  meals  were  eaten  on  the  first  floor.  The  husband 
died.  Within  some  three  months,  the  widow  elected  to  take  her 
homestead  right  in  lieu  of  distributive  share.  For  six  months 
after  the  death  of  the  husband,  the  widow  continued  the  res- 
taurant, and  then  discontinued  it.  Later,  she  rented,-  for  six 
months,  the  front  part  only  of  the  first  floor,  for  a  shoe  and  repair 
shop.  Later,  she  rented,  and  at  the  time  of  the  trial  herein  was 
renting,  the  same  part  for  a  cigar  store.  This  latter  renting  was 
indefinite  as  to  time.  After  closing  the  restaurant,  the  widow 
appears  to  have  used  both  floors  and  the  cellar  the  same  as  for- 
merly, except  as  to  the  restaurant  business.  To  reach  the  said 
pump»  she  was  compelled  to  pass  through,  and  did  pass  through, 
the  part  rented  as  aforesaid. 

Seld,  the  homestead  embraced  the  entire  premises  at  the  date 
of  the  husband's  death,  and 

Held,  no  part  of  the  liomosteatl  was  •abandoned  l»y  tlic  act  of 
renting. 
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Appeal  from  Lee  District  Caiirt, — H.  Bank,  Jr.,  Judge. 

w 

Friday,  November  17,  1916. 

This  ease  involves  the  homestead  right  in  a  certain  two- 
story  brick  building.  On  the  death  of  the  owner,  the  wido^v 
elected  to  take  her  homestead  right  in  lieu  of  her  distributive 
share.  The  question  here  is  whether  a  portion  of  this  build- 
ing was  in  fact  a  homestead,  and  passed  to  her  under  election. 
The  opinion  states  the  facts.  Decree  below  established  a  home- 
stead right  in  the  entire  building  in  favor  of  the  defendant, 
the  widow.    Prom  this,  the  plaintiff  appeals. — Affirmed, 

T.  B.  Snyder,  for  appellant. 
E.  C.  Weber,  for  appellee. 

Gaynor,  J. — On  April  15,  1912,  C.  D.  Matson  died,  own- 
ing parts  of  two  lots  in  the  city  of  Fort  Madison,  on  which  is 
situated  a  two-story  brick  building,  with  a  frontage  on  Pine 
Street  of  about  20  feet,  and  extending  back  about  50  feet,  to 
an  alley.  Under  this  building,  as  constructed  and  used,  is  a 
cellar.  From  Pine  Street,  there  are  two  doors,  one  serving 
as  an  entrance  to  the  first  floor,  the  other  serving  as  an 
entrance  to  an  approach  to  a  stairway  leading  to  the  second 
floor.  After  entering  from  Pine  Street,  through  the  door- 
way leading  to  the  approach  to  the  stairway,  there  is  another 
door,  through  which  entrance  can  be  made  to  the  room  on  the 
first  fioor.  The  cellar  is  entered  from  the  first  floor  by  means 
of  a  trapdoor.  In  the  rear  is  also  a  door  through  which  exit 
and  entrance  may  be  made  to  the  first  floor.  An  enclosed 
stairway  leads  into  the  back  part  of  the  upper  floor  of  the 
building.  The  first  floor  is  partitioned.  The  partition  is  not 
solid,  but  extends  up  part  way  to  the  ceiling.  The  trapdoor, 
through  which  entrance  to  the  cellar  is  made,  is  back  of  this 
frame  partition.  At  the  time  of  the  trial,  there  was  no  out- 
side cellar  door,  though  there  seems  to  have  been  one  leading 
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from  the  alley  into  the  cellar.  This  was  subsequently  closed 
by  the  city.  There  is  a  well  in  the  cellar,  and  a  pump  on 
the  first  floor,  through  which  water  is  taken  for  use  in  the 
building.  The  outside  cellarway  was  closed,  after  the  death 
of  IVIr.  Matson. 

The  defendant  is  the  widow  of  decedent,  and  admin- 
istratrix of  his  estate.  The  plaintiffs  are  his  children.  The 
question  here  involves  the  extent  to  which  the  defendant 
widow  is  entitled  to  the  occupancy  of  this  building  as  a  home- 
stead. She  elected  to  avail  herself  of  her  homestead  rights, 
in  lieu  of  dower.  Sometime  in  April,  1910,  C.  D.  Matson  pur- 
chased this  property,  and,  with  his  wife,  took  immediate  pos- 
session. They  opened  a  restaurant  on  the  first  floor.  The 
parlor  and  bedrooms  were  on  the  second  floor.  There  are 
four  rooms  upstairs.  After  taking  possession,  the  deceased 
and  his  wife  occupied  the  building  until  his  death.  When 
they  moved,  it  seems  they  had  household  furniture,  tables, 
counters,  stove,  and  cooking  utensils,  and  they  were  placed 
on  the  floor  in  the  rear,  back  of  the  partition.  The  beds^  bed- 
ding and  parlor  furniture  were  placed  upstairs.  They  slept 
upstairs,  and  ate  their  meals  downstairs.  A  lunch  counter 
was  placed  on  the  south  side  of  the  first  floor,  at  which  cus- 
tomers were  served.  There  was  a  well  in  the  cellar,  from 
which  they  used  the  water  for  cooking.  All  their  provisions 
were  kept  in  the  cellar,  and  were  reached  through  the  inside 
trapdoor.  In  this  cellar  were  kept  all  kinds  of  vegetables 
for  use,  not  only  for  the  family,  but  in  the  conduct  of  the 
restaurant.  There  was  also  an.  icebox  in  the  cellar,  which  was 
used  during  the  life  of  the  deceased  and  while  the  restaurant 
was  being  conducted.  The  defendant  did  the  work  in  the  res- 
taurant, and  the  deceased  superintended  the  business. 

During  the  time  Mr.  Matson  lived,  this  restaurant  was 
conducted  under  his  management,  with  the  assistance  of  his 
wife.  When  the  restaurant  was  closed,  they  retired  upstairs 
through  this  side  door  in  the  first  floor.  All  the  cooking  for 
the  family,  as  well  as  for  the  boarders,  was  done  downstairs. 
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Back  of  this  partition,  deceased  and  his  wife  ate  their  meals. 
There  was  no  way  of  reaching-  this  pump  that  brought  the 
water  from  the  cellar,  except  from  the  first  floor.  The  water 
from  this  well  wrfs,  and  is  still,  used  for  cooking  purposes. 
It  seems  that  there  is  city  water  on  the  second  floor,  but  it 
cannot  be  used  for  cooking  purposes.  To  get  water  from  this 
well,  it  was  neceSsary  to  go  below  to  the  first  floor,  either 
through  the  rear  or  side  door  leading  from  the  hallway. 

"  As  said  before,  C.  D.  Matson  died  on  April  15,  1912.  His 
widow  filed  her  election  to  take  homestead  in  lieu  of  dower 
on  July  13,  1912.  She  continued  to  run  the  restaurant  and 
occupy  the  building,  in  the  same  manner  in  which  it  was 
occupied  by  her  and  her  husband,  until  the  latter  part  of 
October,  1913.  The  front  part  of  the  building  was  then 
vacant  until  about  January.  She  then  rented  the  front  part 
to  one  Mr.  Ball  for  about  six  months,  for  a  shoe  and  repair 
shop,  at  $15  a  month.  In  August,  1914,  she  rented  the  front 
part  to  one  Mr.  Johnson  for  a  cigar  business.  Mr.  Johnson 
was  occupying  the  portion  in  front  of  the  partition  on  the, 
first  fioor  with  a  cigar  business,  at  the  time  the  case  was 
tried.    The  defendant,  the  widow,  was  living  upstairs. 

The  evidence  further  discloses  that,  while  there  was  city  , 
water  upstairs,  the  defendant  widow  has  been  using  water  for 
cooking  purposes  taken  from  this  well  in  the  basement.  It 
further  discloses  that  she  has  never  rented  any  portion  of  the 
building  except  the  front  part  of  the  first  story;  that,  in 
order  to  reach  this  well,  she  must  proceed  down  the  stair- 
way from  the  upper  story,  into  the  hallway,  through  this 
door,  into  the  front  part  of  the  building,  and  then  back  to 
the  rear  of  the  first  floor ;  that  she  has  been  in  the  habit  of 
doing  this.  We  infer  that  the  use  of  this  water  is  necessary 
for  cooking  purposes. 

Mr.  Johnson,  who  occupies  the  front  part  of  the  first  floor 
with  a  cigar  business,  testifies : 

**  There  is  a  door  that  opens  from  the  business  part  into 
this  hallway,  and  it  is  necessary  to  go  through  the  part  of 
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the  building  occupied  by  me  to  get  to  the  stairway,  because 
there  is  no  key  to  the  back  door.  There  is  a  well  in  the 
cellar  and  pump  on  the  first  floor,  and  Mrs.  Matson  makes  use 
of  the  pump  and  water,  entering  by  the  side  door." 

She  testifies  that  she  used  this  water  for  cooking  pur- 
poses; that  the  city  water  upstairs  cannot  be  used;  that,  to 
get  this  water  from  the  well,  she  had  to  go  below,  pass  through 
the  i)art  occupied  by  Mr.  Johnson,  to  the  rear;  that,  to 
do  this,  she  had  to  either  enter  by  the  rear  door  or  front  door 
or  side  door  from  the  hallway. 

**Mr.  Johnson  had  no  right  to  use  and  did  not  use  the 
cellar.  The  only  portion  rented  to  him  was  in  front  of  the 
partition." 

This  statement  of  the  facts,  as  they  appear  in  the  record, 
may  not  convey  a  very  intelligent  idea  of  the  manner  in 
which  this  building  was  constructed  and  used,  to  oiie  who  is 
not  familiar  with  the  entire  record,  but  we  think  sufficient  of 
the  facts  are  stated  to  enable  one  to  understand  the  contro- 
versfy  here,  and  the  law  applicable  to  the  controversy.  This 
is  not  a  controversy  between  debtor  and  creditor,  in  which  a 
creditor  is  seeking  to  hold  a  portion  of  this  building  as  not 
exempt  from  execution  under  the  homestead  law,  nor  seeking 
to  claim  that,  though  a  homestead  at  one  time,  it  has  been 
abandoned,  and,  therefore,  subject  to  execution.  So  the  case 
is  not  considered  from  this  viewpoint. 

It  is  apparent  from  this  record  that  this  building  was 
occupied  as  a  home  by  C.  D.  Matson  and  his  wife  up  to  the 
time  of  his  death.  The  mere  fact  that  they  served  guests 
in  the  front  part  of  the  lower  floor  of  the  building  does  not 
destroy  the  homestead  character  of  the  building.  The  home- 
stead character,  having  once  attached,  is  presumed  to  continue 
until  the  contrary  appears.  When  a  building  has  once  become 
impressed  with  a  homestead  character,  one  who  seeks  to  de- 
prive it  of  that  character  has  a  burden  of  showing  that  it  has 
been  abandoned  as  a  home.    Ordinarily,  actual  occupancy  of 
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the  building  as  a  home  is  essential  to  give  it  a  homestead 
character.    Section  2978  of  the  Code,  1897,  provides: 

''It  must  not  embrace  more  than  one  dwelling  house,  or 
any  other  buildings  except  such  as  are  properly  appurte- 
nant thereto,  hut  a  shop  or  other  hvMdiiiig  situated  thereonty 
actuaXly  useid  and  occupied  by  the  owner  in  the  prosecution 
of  his  ordiivary  business   .    .    .   is  appurtenani  thereto." 

The  building  we  are  now  dealing  with  constitutes  and  is 
but  one  house — one  house  in  which  the  defendant  and  her 
husband  resided,  in  which  they  made  their  home.  The  build- 
ing, therefore,  was  impressed  with  the  home- 

1.  Homestead: 

abandonment :      Stead  character.     If  any  portion  of  this  build- 
burden  of  proof.    , 

ing  has  lost  such  character  by  reason  of  the 
manner  of  its  use,  the  burden  is  on  the  one  asserting  it  to 
establish  the  facts  from  which  the  disuse  or  abandonment 
may  appear.    As  said  in  Rhodes  v.  McCormick,  4  Iowa  368 : 

*'When  an  execution  defendant  shall  use  a  particular 
building  as  a  home,  the  whole  of  such  building,  in  case  of 
controversy  and  disagreement,  will  be  presumed  to  consti- 
tute and  be  a  part  of,  the  homestead,  until  it  is  shown,  by 
the  party  adversely  interested,  that  some  specific  portion  is 
not  of  the  homestead  character,  and,  therefore,  not  exempt." 

As  holding  that  a  portion  of  one  single  building  may  be 
occupied  as  a  home,  and  that  the  other  portions  of  the  build- 
ing may  not  be  impressed  with  the  homestead  character  by 
such  occupancy,  and  may,  therefore,  be  subject  to  execution, 
see  Rhodes  v.  McCormick,  supra;  May  field  v.  MaasdeTi,  59 
Iowa  517  •  Johnson  v,  Moser,  66  Iowa  536. 

It  is  apparent  that  a  building  may  be  so  constructed  and 
used  that  the  intent  in  the  construction  and  use  and 'occu- 
pancy is  to  devote  a  certain  portion  to  family  use  as  a  home, 

and  other  portions  to  use  independent  and 
'  abandonment:     distinct  from  the  use  and  occupancy  of  that 

occupancy  of 

home  for  busi-     dcvotcd  to  thc  homc.     The  other,  therefore, 

ness.  purposes. 

would  not  be  appurtenant  to  the  portion  used 
and  occupied  as  a  home.    But  the  mere  fact  that  the  occupant 
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of  the  home  uses  portions  of  the  single  building  in  the  prose- 
cution of  his  ordinary  business,  does  not  destroy  its  perti- 
nency to  the  home.  Inasmuch  as  the  building  is  occupied  as 
a  home,  portions  of  the  building  may  be  devoted  to  the  ordi- 
nary business  of  the  homesteader,  and  still  be  appurtenant 
to  the  home,  though  not  actually  occupied  for  home  pur- 
poses. This,  by  virtue  of  the  statute.  See  Smith  v.  Quiggans, 
65  Iowa  637. 

So  we  must  hold  that,  because  of  the  fact  that  G.  D. 
^latson  and  his  wife  occupied  this  building  as  a  home,  the 
building  became  impressed  with  homestead  character  during 
such  occupancy;  and  the  fact  that  he  prosecuted  his  ordi- 
nary business  of  restaurant-keeper  in  a  part  of  the  home,  did 
not  separate  the  portion  so  occupied  from  the  entire  building. 
It  still  remained  impressed  with  a  homestead  character.  Under 
the  statute,  it  must  be  considered  as  appurtenant  to  the  home, 
and,  therefore,  subject  to  the  exemptions  and  rights  that 
attach  to  the  home  as  such.  As  this  would  be  true  if  it  were 
a  separate  building,  a  shop  or  other  building,  situated  upon 
the  lot,  it  certainly  is  true  as  to  a  portion  of  the  building  to 
which  the  homestead  character  has  attached.  This  makes  it 
reasonably  clear  that  the  whole  building  must  be  considered 
as  the  homestead  of  Mr.  and  Mrs.  Matson  up  to  the  time  of 
his  death.  She  continued  to  use  and  occupy  it  in  the  same 
manner  in  which  it  was  used  and  occupied,  and  for  the  same 
purposes,  following  his  death,  up  to  the  latter  part  of  Octo- 
ber, 1913.  Up  to  this  time,  by  reason  of  the  occupancy  and 
^,  the  homestead  character  continued. 

As  supporting  this  holding,  see  Wrighi  dk  Co.  v.  Diizler, 
54  Iowa  620.  In  this  case,  the  building  was  two  stories  high ; 
JD  size,  22x40  feet,  with  a  cellar.  The  upper  story  was  occu- 
pied 'by  the  family  as  a  residence ;  the  lower  floor,  as  a  store. 
'The  cellar  was  used  both  in  connection  with  the  store  and 
for  family  purposes.  The  entrance  by  the  family  was  through 
the  store.  It  was  held  that  the  entire  building  constituted 
the  homestead. 
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See  also  Cass  County  Bank  v.  Weber,  83  Iowa  63.  In  this 
case,  a  portion  of  the  building  was  used  for  hotel  purposes. 
The  building  in  controversy  was  a  two-story  brick  building. 
Part  was  used  as  a  homestead;  and  part,  as  a  hotel.  The 
cellar  and  rooms  on  the  first  floor,  used  for  the  hotel,  were 
also  used  by  the  family  for  the  purpose  of  ingress  and  egress. 
The  whole  building  was  treated  as  exempt,  under  the  home- 
stead law. 

In  Orwieweg  v.  Beck,  93  Iowa  717,  the  building  in  con- 
troversy was  a  two-story  business  building.  The  first  floor 
contained  a  grocery.  There  was  a  cellar  below  the  first  floor. 
The  upper  story  had  an  outside  door  and  stairway.  The 
family  kept  stores  in  the  cellar.  The  cellar  could  be  entered 
only  through  the  store  room.  Held,  both  store  and  cellar 
were  exempt  from  execution  as  a  homestead.  See  also  Ed- 
m4ynds  V.  D<wis,  122  Iowa  561. 

The  statute  fixes  the  maximum  territorial  limit  of  the 
right.  Actual  occupancy  as  a  home  impresses  all  within  the 
territorial  right  with  a  homestead  character.  If  any  portion 
within  the  territorial  right  is  to  be  relieved  of  its  homestead 
character,  the  relief  must  be  found  in  the  manner  of  the 
occui)ancy.  No  part  within  the  territorial  limit  of  the  right 
actually  occupied  as  a  home,  or  appurtenant  to  the  home, 
or  necessary  to  the  proper  use  and  enjoyment  of  the  home, 
can  ever,  while  such  conditions  remain,  be  deemed  other  than 
a  part  of  the  homestead.  One  thought  runs  through  the  cases, 
and  that  is :  when  the  homestead  character  is  shown  to  have 
attached  to  a  building  or  a  lot  within  the  territorial  limits, 
that  character  must  be  maintained  and  should  be  preserved, 
and  no  interference  should  be  allowed  with  any  portion,  if 
/  the  result  would  be  to  unreasonably  interfere  with  the  use 
r.nd  occupation  of  such  homestead.  Each  case,  therefore,  must 
depend  on  its  own  peculiar  facts.  The  rule  that  allows  a 
single  building  occupied  as  a  home,  clearly  within  the  terri- 
torial limits  of  the  right  to  occupy  it  as  a  home,  to  be  divided 
into  portions  by  the  courts,  one  part  designated  as  a  home- 
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stead,  and  another  portion  removed  from  the  protection  of 
the  homestead  right,  is,  as  said  in  one  of  the  cases,  supra,  of 
very  doubtful  propriety.  It  follows,  therefore,  that,  when  a 
building,  being  within  the  territorial  limit  of  the  right  to 
acquire  a  homestead,  is  actually  occupied  as  a  homestead,  it 
must  clearly  appear  that  the  part  sought  to  be  separated  can 
be  separated  without  interfering  with  the  full  enjoyment  of 
the  portion  of  the  building  set  aside  as  a  homestead.  It  ap- 
pears, therefore,  clearly,  that,  up  to  the  time  of  the  death  of 
Mr.  Matson,  no  creditor  could,  under  execution,  have  taken 
and  sold  any  portion  of  this  building,  without  unreasonable 
interference  with  the  use  and  occupancy  of  the  homestead. 

This  brings  us  to  a  consideration  of  the  conditions  exist- 
ing since  his  death.  Although  the  plaintiff  has  not  pleaded 
an  abandonment  of  the  homestead  by  the  wiciow,  after  her 

election,  but  has  sought  to  recover  not  only 
'  abandonment:     the  rent  received  by  her  from  Mr.  Ball  and 

commercializinsr 

part  of  home-      Mr.  Johnson,  but  the  reasonable  rental  of  the 

stead. 

premises  during  the  time  it  was  occupied  by 
her  subsequent  to  the  death  of  her  husband,  we  have  viewed 
the  case  as  if  such  plea  were  presented ;  and,  under  the  author- 
ities hereinbefore  presented,  we  find  that  to  take  any  portion 
of  this  building  to  which  the  homestead  character  had  at- 
tached, and  was  attached  at  the  time  of  her  election,  would 
be  to  unreasonably  interfere  with  the  enjoyment  of  that  por- 
tion actually  occupied  by  her  at  this  time.  When  she  made 
her  election,  this  was  the  homestead  of  her  husband.  The 
mere  commercializing  of  a  portion  of  the  homestead,  while 
she  retained  the  commercialized  portion  for  her  use,  in  con- 
nection with  the  enjoyment  of  the  part  actually  occupied  by 
her  as  a  home,  does  not  destroy  the  homestead  character  of 
the  commercialized  part.  To  turn  it  over  to  these  plaintiffs — 
and,  if  they  succeed,  that  is  the  legal  effect  of  it — is  to  de- 
prive her  of  access  to  the  cellarway,  to  the  water  that  appears 
^sential  to  the  enjoyment  of  the  home,  the  right  of  entrance 
to  the  rear  portion  of  the  first  floor,  which  has  not  been  com- 
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mercialized,  and,  we  think,  would  unreasonably  interfere  with 
the  enjoyment  of  what  she  took  when  she  elected  to  take  the 
homestead  in  lieu  of  her  distributive  share.  It  does  not  ap- 
pear that  the  renting  to  Mr.  Johnson  was  for  any  definite 
time,  or  that  there  was  any  fixed  purpose  in  her  mind  to 
abandon  any  portion  of  that  which  she  had  acquired  by  her 
election,  and  we  do  not  think  she  did. 

On  the  whole  record,  we  think  the  cause  ought  to  be 
affirmed,  and  it  is — Aifirmed. 

Evans,  C.  J.,  Ladd  and  Salinobr,  JJ.,  concur. 


Ella  ^I.  Carpenter,  Administratrix,  Appellee,  v.  Loetscheb- 

Jaeger  Mfg.  Co.,  Appellant. 

MASTER  AND  SEBVANT:    TooU,  Machixiery  and  Appliancefl^Keg- 

1  llgence — ^Evidence — Sufidency.  Evidence  reviewed,  and  held 
sufficient  to  justify  a  finding  of  negligence  on  the  part  of  the 
master,  (a)  in  failing  to  guard  the  counterweights  on  a  freight 
elevator,  (b)  in  the  location  of  the  electric  switch  controlling  the 
electric  current  which  moved  the  elevator,  and  (c)  in  failing  to 
provide  an  indicator  on  the  mechanism  which  operated  the  car, 
by  which  the  operator  would  know  whether  it  was  safe  to  turn 
on  the  electric  current.     (See  Section  4099-a2,  Code  Supp.  1913.) 

NEOUGEKCE:     No-Eyewitness     Bnle—Presmnption— Effect.     The 

2  presumption,  in  the  absence  of  any  eyewitness  to  an  injury  result- 
ing in  death,  that  deceased  was  conducting  himself  carefully,  is 
substantive  evidence  that  deceased  was  not  guilty  of  contributory 
negligence,  and  renders  such  question  one  for  the  jury,  unless  the 
facts  disclosed  clearly  negative  the  presumption.  So  held  where 
deceased  was  killed  by  the  counterweights  on  a  freight  elevator. 

NEOIJOEKCE:     Contributory    Negligence— Choice    of  Ways— Evi- 

3  dence.  Evidence  reviewed,  in  a  case  where  deceased  was  killed 
by  being  caught  under  heavy  counterweights  on  a  freight  elevator, 
while  thereunder  in  an  effort  to  turn  on  the  electric  current,  and 
held  to  present  a  jury  question  on  the  matter  of  contributory 
negligence. 

NEW  TRIAL:     Newly  Discovered  Evidence — ^Diligence.    Newly  dis- 

4  covered  evidence  is  not  snffioioiit  jrround  for  new  trial,  when  t*v 
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Hame  might  easily  have  been  learned  from  the  same  witueBues  on 
the  first  trial,  especially  when,  after  the  facts  are  discovered, 
there  is  further  negligent  delay  in  filing  the  affidavits  in  support 
of  the  motion. 

Appeal  from  Polk  District  Court. — W,  S.  Ayres,  Judge. 

Saturday,  May  13,  1916. 

BEHE.VRINQ  Denied  Friday,  November  17,  1916. 

Action  to  recover  damages  claimed  to  have  resulted  to 
the  estate  of  which  plaintiff  is  administratrix,  occasioned  by 
the  death  of  the  deceased,  caused  or  brought  about  by  the  neg- 
ligence of  the  defendant.  The  opinion  states  the  issues  and 
the  facts.  Verdict  and  judgment  for  the  plaintiff  below. 
Defendant  appeals. — Affirmed. 

Clark y  Byers  &  Hutchinson,  and  Harry  N.  Ham^en,  for 
appellant. 

Dunshee  d-  Haines,  for  appellee. 

Oaykor,  J. — The  plaintiff,  as  administratrix  of  the  estate 
of  Samuel  J.  Carpenter,  brings  this  action  to  recover  dam- 
ages, which,  as  administratrix,  she  claims  to 
'  sBBTl^tt^u.    have  sustained  by  reason  of  his  death.    She 

machinery  and      ,  ,  .    ,  ,  ,     , 

appliances :  n«g«  bases  her  right  to  recover  on  the  ground  that 

U^ence :  evi- 

cSunr**""*"        ^^  death  was  the  proximate  result  of  the 

negligence  of  this  defendant. 
It  appears  that  the  defendant  is  operating  a  manufac- 
turing plant  in  the  city  of  Des  Moines ;  that  the  decedent  was 
in  its  employ,  and,  among  other  things,  it  was  his  duty  to  use 
a  certain  elevator  in  transporting  freight  from  one  floor  of 
defendant's  factory  to  another;  that  the  elevator  used  by 
deceased  was  what  is  known  as  a  freight  elevator,  run  by  an 
electric  motor,  and  with  heavy  iron  counterweights.  The 
elevator  was  located  on  the  west  side  of  the  building,  and 
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was  about  12  by  20  feet  in  size,  and  ran  from  the  basement 
up  to  the  second  floor.  The  motive  power  was  controlled  by  a 
cable.  If  you  wished  to  ajscend,  you  pulled  the  cable  down, 
and  if  you  wanted  to  descend,  you  pulled  the  cable  up.  These 
counterweights  ran  between  two  posts,  or  guides ;  and,  if  the 
elevator  ascended,  the  counterweights  would  descend.  If  the 
elevator  descended,  the  counterweights  would  ascend.  The 
distance  between  the  guide  posts,  or  uprights  between  which 
the  counterweights  ran,  was  about  18  inches.  The  guide 
posts  were  about  6  by  8  inches.  They  were  located  on  the 
east  side  of  the  elevator,  near  the  south  end.  To  the  north 
of  the  north  guide  post  was  located  another  post,  upon  the 
east  side  of  which  (being  the  side  away  from  the  elevator) 
was  located  an  electric  switch,  which  was  used  for  the  purpose 
of  throwing  on  and  off  the  current  that  operated  the  elevator. 
The  switch,  located  on  the  posts  aforesaid,  was  5  or  6  feet  from 
the  floor.  It  had  a  lever,  with  which  to  throw  the  current  on 
or  off,  and  was  operated  by  pushing  the  lever  up  or  down. 

There  was  no  screen  over  the  counterweights,  but  there 
was  a  railing  on  the  elevator  itself,  which  extended  up  3  or 
3^2  feet  from  the  floor  of  the  elevator,  and  was  sheeted  up 
solid.  The  rope  or  cable  with  which  the  elevator  was  started 
or  controlled  was  also  on  the  east  side  of  the  elevator,  near 
the  south  end,  the  longest  distance  on  the  floor  of  the  elevator 
being  from  north  to  south.  There*  was  another  railing  on  the 
floor  of  the  building,  which  ran  along  the  floor  just  east  of  the 
floor  of  the  elevator,  and  east  of  the  post  which  held  the 
counterweights  and  the  switch.  This  fence  on  the  main  floor 
was  about  4^  feet  high.  There  were  three  ways  of  reaching 
the  switch,  in  turning  on  or  off  the  current  that  moved  the 
elevator.  One  was  to  go  to  the  north  side  of  the  north  guide 
post,  and,  standing  on  the  floor  of  the  elevator,  reach  around 
the  north  side  to  the  east  side  of  the  post  on  which  the  switch 
was  located,  and  pull  the  switch  in  oV  out,  or  pull  it  up  or 
down.  Another  way  was  to  go  outside  of  the  elevator  onto 
the  main  floor,  on  the  east  side  of  the  elevator,  to  the  post  to 
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whkh  the  switch  was  attached,  and  reach  the  switch  from 
that  point.    The  third  way  was  to  reach  in  under  the  counter- 
weights between  the  guide  posts  and  re&ch  around  the  post 
OA  which  the  switch  was  situated,  from  the  south,  and  thus 
manipulate  the  switch,  while  standing  upon  the  floor,  of  the 
elevator.    The  distance  to  be  reached  was  practically  the  same 
in  either  case,  when  starting  it  from  the  floor  of  the  levator, 
^e  evidence  discloses  that,  at  this  particular  time,  the  switch 
^old  not  well  be  reached  by  going  out  on  the  floor  of  the 
building  and  manipulating  it  from  that  point,  because  of  the 
banner  in  which  boxes  and  lumber  had  been  piled  on  the 
^^st  side  of  the  elevator,  and  in  the  vicinity  of  the  switch. 
^^Te  was  another  manner  suggested  by  which  the  switch 
^&ht  be  reached,  and  that  was  to  go  between  the  fence  on 
^"®  floor  'of  the  building  and  the  railing  on  the  elevator  floor, 
^^  Squeeze  into  the  place  where  the  switch  was  located  on 
Post  and  manipulate  it  from  that  point. 
TJhis  elevator  was  operated,  as  said  before,  by  a  device 
^^deh  consisted  of  a  wire  cable,  which  could  be  pulled  up  or 
down.    The  cable  was  about  two  thirds  of  an  inch  thick,  with 
two  buttons  on  it,  about  10  inches  apart.    The  buttons  were 
about  the  size  of  a  walnut,  and  fastened  on  the  cable.    Below 
the  elevator,  in  the  basement,  were  certain  knives  on  a  con- 
troller, which  were  thrown  by  the  movement  of  the  cable 
from  one  side  to  the  other,  so  as  to  bring  them  in  contact 
with  certain  metal  clips,  and,  in  this  manner,  the  electric 
current  was  connected  or. cut  off.    If  the  knives  were  thrown 
over  by  the  cable  and  were  engaged  in  the  clips  on  one  side, 
the  top  button  on  the  controller  cable  would  have  to  be  moved 
about  33  inches,  to  disengage  the  knives  and  take  them  through 
neutral  and  engage  them  on  the  other  side.    In  order  to  dis- 
engage the  knives  from  the  clips  sufiiciently  that  the  current 
would  not  pass  through,  the  rope  would  have  to  be  moved 
ibout  6  inches.    After  the  knife  was  engaged  in  the  clip,  the 
controller  cable  could  be  moved  only  about  an  inch  further, 
in  the  same  direction  in  which  it  was  being  moved.    The  only 
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way  the  cable  could  then  be  moved  was  to  pull  it  the  other 
way.  When  the  controller  was  neutral — ^that  is,  not  engaged 
in  either  clip,  and  the  current  not  connected — ^the  top  buttott 
of  the  cable  was  even  with  the  top  of  the  rail.  The  cable  waa 
operated  about  16  inches  west  of  the  outside  fence,  being  the 
fence  on  the  floor,  and  just  south  of  the  south  end  of  the 
inside  fence,  or  the  one  on  the  elevator.  When  the  floor  of 
the  elevator  was  even  with  the  first  floor  of  the  building,  the 
bottom  of  the  counterweights  was  about  one  foot  and  one 
quarter  of  an  inch  above  the  top  of  the  outside  fence.  The 
counterweights  were  about  2%  of  an  inch  thick,  east  and 
west. 

With  these  conditions  existing  on  the  day  of  the  accidenf , 
the  elevator  was  brought  to  a  positicm  level  with  the  first  floor 
of  the  building,  and  a  wagonload  of  lumber  was  driven  on 
and  unloaded,  with  a  view  to  having  decedent  take  the  same 
up  on  the  elevator  to  a  gallery  above  the  first  floor.  The 
liunber  so  unloaded  was  piled  along  the  east  side  of  the  ele- 
vator to  the  height  of  about  2  feet,  the  south  end  of  the  pile 
being  about  even  with  the  counterweights.  The  pile  of  lum- ' 
ber  was  approximately  16  feet  long  and  2  feet  high,  and 
extended  west  from  the  east  side  of  the  elevator,  into  and  on 
the  floor  of  the  elevator,  about  2  feet.  The  south  end  of  the 
pile  was  from  18  inches  to  2  feet  north  of  the  south  end  of 
the  inside  fence. 

It  appears  that,  when  the  wagon,  with  the  load  of  lum- 
ber, was  driven  onto  the  elevator,  the  switch  was  thrown  oflf; 
that  is,  the  current  that  served  as  a  motor  power  to  the  ele- 
vator was  disconnected.  '  It  was  thrown  oflf  by  the  use  of  the 
switch  hereinbefore  referred  to.  After  the  lumber  had  been 
unloaded,  the  evidence  tends  to  show  that  the  deceased  took 
hold  of  the  cable,  with  a  view  to  starting  the  elevator,  and 
pulled  it  once  or  twice.  The  elevator  did  not  move.  A  wit- 
ness who  was  present  at  that  time  asked  him  what  the  trouUe 
was.  He  made  no  answer,  and  the  witness  went  away.  The 
witness  had  gone  but  a  short  distance  when  he  heard  deceased 
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call  out.  He  started  back,  and  saw  these  heavy  balancing 
weights  across  the  deceased's  neck  and  shoulders.  It  appears 
that  the  elevator  started  up,  the  weights  started  down,  caught 
the  deceased,  and  he  was  dragged  from  the  elevator  down 
through  the  opening  into  the  basement  below,  and  was  in- 
jured, and  from  these  injuries  died.  This  witness  testified 
that,  when  he  last  saw  the  deceased  before  he  discovered  him 
in  this  position  under  the  weights,  deceased  was  standing  at 
the  southeast  comer  of  the  elevator,  with  his  hand  on  the  con- 
troller rope;  that,  when  he  turned  to  throw  off  the  switch, 
he  saw  the  deceased  with  the  weights  across  him,  between  his 
chest  and  his  neck,  and  his  face  turned  to  the  north.  The 
elevator  was  then  going  up. 

Another  witness  testified  that,  when  he  first  saw  deceased, 
after  he  called  for  help,  he  was  between  these  guide  posts, 
under  the  weights,  his  feet  sticking  up  between  the  guide 
posts,  and  the  counterweights  going  down  and  pulling  him 
over.  This  controlling  cable,  situated  near  the  southeast  of 
the  elevator,  had  nothing  to  do  with  pulling  the  car  up  or 
down.  Its  purpose  was  to  move  the  controller,  and  to  put 
these  knives  in  or  out  of  the  clip.  The  power  that  moved 
the  elevator  was  entirely  derived  from  the  current  of  elec- 
tricity, when  the  connection  was  made  by  putting  the  knives 
in  the  clip.  When  the  knives  are  at  what  is  called  ** center," 
that  is,  not  in  the  clips,  there  is  no  connection  of  power.  They 
are  then  said  to  be  neutral.  The  pulling  of  the  rope  connects 
the  power.  If  one  wants  to  ascend  in  the  elevator,  he  pulls 
the  cable  down.  This  connects  the  power,  and  causes  the  ele- 
vator to  ascend.  If  he  desires  to  descend,  he  pulls  up  the 
cable.  This  makes  connection  with  the  power,  and  causes  the 
elevator  to  descend.  Whether  the  elevator  ascends  or  descends 
depends  on  the  T^ay  the  rope  is  pulled.  This  was  also  true  of 
the  balancing  weights.  When  the  elevator  ascended,  the  bal- 
ancing weights  descended,  and  vice  versa.  There  could  be  no 
movement  until  the  power  was  turned  on  by  use  of  the  switch. 

This  record  makes  no  question  that  something  happened 
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to  cause  the  elevator  to  ascend  and  the  weights  to  descend, 
and  that  the  deceased  was  caught  under  the  descending 
weights  and  dragged  down  to  his  death.  It  appears  that  there 
was  no  railing  or  guard  for  these  counterweights;  that  there 
was  an  open  space  ahove  the  railing  that  surrounded  the  ele- 
vator, and  nothing  to  prevent  anyone  from  being  caught,  if, 
peradventure,  he  got  under  or  was  thrown  under  these  de- 
scending weights. 

The  first  question  presented  for  our  consideration  is: 
Does  the  evidence  disclose  such  a  state  of  facts  that  it  can  be 
said  therefrom  that  the  defendant  was  negligent  in  respect 
to  the  matters  charged  as  constituting  negligence,  and  was 
such  negligence,  if  any,  the  proximate  cause  of  the  injury  to 
deceased  f 

The  court  submitted  but  three  grounds  of  negligence: 

(1)  The  failure  to  gua^d  the  counterweights  on  the  elevator; 

(2)  failure  to  provide  an  indicator  on  the  cable,  or  otherwise, 
to  show  whether  the  knives  were  in  such  a  position  that  the 
car  would  be  caused  to  move  up  or  down  if  the  electric  current 
was  on;  (3)  whether  or  not  the  defendant  was  negligent  in  so 
locating  the  switch  that  it  was  necessary  to  reach  under  the 
counterweights  to  operate  the  same. 

That  the  counterweights  were  unguarded,  except  as  here- 
inbefore shown,  is  not  in  dispute.  That  there  was  no  indi- 
cator to  show  whether  the  starting  cable  was  in  a  position 
such  that  the  car  would  be  caused  to  move  up  or  down  when 
the  electric  current  was  turned  on,  may  be  considered  in  dis- 
pute. There  is  some  question  raised  in  the  evidence  as  to  the 
suflSciency  of  the  buttons  for  this  purpose.  The  jury  could 
well  have  found  that  provision  was  not  made  for  determining 
this  matter  with  any  degree  of  accuracy ;  that  it  could  not  be 
determined  with  any  degree  of  accuracy  from  the  provision 
made  for  that  purpose;  and  that  there  were  devices  which 
could  have  been  used,  and  were  in  use,  by  which  the  matter 
co\ild  be  determined  without  the  necessity  of  turning  on  the 
power  to  ascertain  the  fact.     It  appears  that  devices  are 


Nov.  1916J    Carpi;ntjsr  v.  Loetschek,  etc.,  Co.  327 

known  which  could  have  been  used  which  would  have  indicated 
to  an  operator  when  the  knives  were  at  neutral,  and  when  they 
were  engaged.  There  is  evidence  from  which  the  jury  might 
have  found  that  the  location  of  the  switch  was  such  that,  with 
the  lumber  piled  in  there  as  it  was  that  day,  it  was  reasonably 
necessary  for  the  deceased  to  reach  under  the  counterweights 
to  operate  the  switch,  after  discovering  that  the  current  was 
not  on. 

The  best  that  can  be  said  for  the  defendant  is  that  it  left 
the  operator  three  or  four  ways  in  which  to  operate  this  switch, 
and  left  to  him  the  choice  of  ways  by  which  that  could  be 
accomplished.  That  it  was  the  duty  of  the  deceased  to  taru 
on  the  switch  so  that  he  might  proceed  in  the  discharge  of 
his  duty  to  the  defendant,  is  apparent.  Lumber  was  piled  on 
the  floor  of  the  elevator  in  front  of  the  post  upon  which  the 
switch  was  fastened.  To  reach  it,  the  deceased  would  have  to 
climb  upon  this  lumber  and  reach  out  a  considerable  distance, 
to  turn  the  switch  from  the  north  side  of  the  post.  The  lum- 
ber was  piled  on  the  east  side  of  the  elevator  within  two  feet 
of  the  south  rail  or  fence.  It  is  apparent  that,  of  the  three 
or  four  ways  left  open  to  the  deceased  to  throw  this  switch, 
the  one  left  most  convenient  and  inviting  was  the  one  adopted 
by  him.  A  jury  might  well  have  found  that  any  one  of  the 
methods  left  open  to  the  deceased  (the  one  from  the  outside 
being  obstructed)  was  attended  with  some  peril.  There  was 
no  danger  to  the  deceased,  in  attempting  to  throw  on  this 
switch  at  a  point  under  these  weights,  if  the  knives  were  at 
neutral.  There  is  nothing  in  the  record  to  indicate  that  the 
deceased  knew,  or  had  reason  to  believe,  that  they  were  not 
at  neutral.  There  was  nothing-to  show  that,  in  the  pulling  of 
the  rope  before  attempting  to  throw  on  the  switch,  it  was  not 
his  purpose  to  put  the  knives  at  neutral.  Defendant  had  fur- 
nished him  no  certain  guide  for  ascertaining  that  fact. 

The  jur}'  could  well  have  found,  under  this  record,  and 
their  finding  would  be  justified  by  the  evidence,  that  the  de- 
ceased, when  he  pulled  the  rope,  discovered  that  the  power 
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was  not  on;  that  he  then  attempted  to  place  the  knives  at 
neutral ;  that  he  believed  that  he  had  accomplished  this  before 
attempting  to  turn  on  the  power.  The  evidence  discloses  that 
he  pulled  the  rope  more  than  once.  Once  would  indicate  to 
him  that  the  power  was  not  on.  The  second  effort,  it  might  be 
assumed  in  reason,  was  made  for  the  purpose  of  placing  it  in 
a  position  so  that  the  power  might  be  turned  on  with  safety. 
He  is  dead,  and  cannot  speak  for  himself.  The  jury  could 
assume,  therefore,  that  he  exercised  that  care  for  his  safety, 
in  respect  to  this  matter,  that  a  reasonably  prudent  man  would 
exercise.  There  is  no  witness  who  can  or  does  testify  just 
what  he  did  in  the  pulling  of  this  rope.  The  witness  who  claims 
to  have  made  some  observation  touching  the  use  of  the  rope 
by  the  deceased,  after  the  lumber  had  been  piled  and  he  was 
apparently  ready  to  start  up  with  it,  says  that  he  pulled  the 
rope  once  or  twice.  Why  twice  ?  Once  would  have  indicated 
that  the  power  was  not  on.  One  pull  would  have  made  the 
contact  which  would  indicate  the  absence  of  power.  The 
jury  might  well  assume  that  the  second  pull  was  to  place 
it  in  neutral,  before  attempting  to  turn  on  the  power.  If 
the  knives  were  not  at  neutral,  and  the  deceased  had  gone  out 
onto  the  main  floor  to  turn  on  the  switch,  the  car  would  have 
started  immediately  upon  the  turning  of  the  switch,  up  or 
down,  depending  upon  the  position  of  the  knives,  with  dis- 
astrous consequences,  not,  perhaps,  to  the  deceased,  but  to  the 
elevator  and  the  property  placed  in  his  charge.  If  he  had 
gone  outside  between  the  two  fences  and  squeezed  in  there 
from  the  south  to  the  north  post  and  turned  on  the  switch, 
there  would  have  been  no  one  to  control  the  elevator,  if  the 
knives  were  in  the  clip  and- the  power  was  turned  on.  It 
must  then  go  up  or  down,  unattended.  The  position  that  he 
assumed  was  nearest  to  the  controlling  cable — the  cable,  at 
least,  by  which  he  was  then  operating  the  car.  Having  placed 
the  knives  at  neutral  by  the  use  of  the  controller  rope,  or 
assuming  that  he  thought  he  had  placed  them  there,  exercising 
his  best  judgment  on  this  point  with  the  means  at  hand  for 
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ascertaining  the  fact,  it  was  then  his  duty  to  turn  on  the 
power.  Assume  that  he  did  turn  it  on — although  the  evidence 
does  not  disclose  this  fact  definitely — and  assume  that  he 
reached  in  under  these  weights  for  that  purpose — although 
the  evidence  does  not  show  that  definitely — yet  the  jury  could 
have  found,  under  this  record,  that,  as  a  reasonably  prudent 
man,  he  believed,  and  had  a  right  to  believe,  that  no  danger 
attended  his  act. 

What  is  said  here,  however,  has  more  relation  to  the 
question  of  contributory  negligence  than  to  the  primary  neg- 
ligence of  the  defendant.  On  the  question  of  defendant's  neg- 
ligence, the  jury  could  have  found — ^and  their  finding  have 
had  support  in  the  evidence — ^that  the  defendant  was  negli- 
gent in  placing  the  switch  by  which  the  power  was  turned  on 
and  off,  at  the  point  where  this  evidence  discloses  it  was; 
that  it  was  negligent  in  not  boxing  in  these  heavy  ascending 
and  descending  weights ;  that  it  was  negligent  in  not  provid- 
ing an  indicator  to  show  whether  the  starting  cable  was  in 
such  a  position  that  the  car  would  be  caused  to  move  up  or 
down  when  the  electric  current  was  turned  on.  Prom  all  these 
facts,  the  jury  could  have  found  that  the  defendant  was  neg- 
ligent in  that  it  failed  to  furnish  the  deceased  a  reasonably 
safe  place  in  which  to  discharge  his  duties. 

It  is  elementary  that  it  is  the  duty  pf  the  master  to  fur- 
nish the  servant  a  reasonably  safe  place  in  which  to  discharge 
the  duties  assigned  him.  The  duty  assigned  the  deceased  was 
to  operate  this  elevator.  On  this  day,  before  the  lumber 
was  brought  on  the  elevator,  the  switch  was  turned  off.  By 
whom,  it  does  not  appear,  nor  does  it  appear  that  deceased 
had  knowledge  of  this  fact,  although  it  does  appear  that  it 
was  customary  to  do  that.  Our  statute  provides  that  the 
owner  or  person  having  charge  of  any  manufacturing  or  other 
establishment  where  machinery  is  used  shall  do  certain  things, 
specified  therein,  to  make  the  place  safe.  The  jury  might  well 
have  found  that  it  would  be  an  easy  matter  for  the  defendant 
herein  to  enclose  these  heavy  and  dangerous  weights  by  board- 
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ing  up  on  either  side  of  these  guide  posts;  that  such  would 
liAve  rendered  the  place  safe  from  danger  of  these  weights. 
It  was  the  contact  of  these  weights  with  deceased's  body  that 
caused  his  death.  It  is  not  necessary  that  we  should  go  into 
a  minute  analysis  of  the  testimony  in  this  case,,  to  find  justi- 
fication for  the  jury's  verdict  on  the  question  of  defendant's 
negligence.  The  record  does  not  present  it  as  a  question  of 
law,  but  as  a  question  of  fact,  to  be  determined  under  well- 
settled  rules  of  law ;  and  we  leave  the  discussion  of  the  def end- 
ant 's  negligence  on  this  point,  without  further  comment. 

We  think  the  real  controversy  here  is  that  involving  the 
contributory  negligence  of  the  deceased.  The  instructions 
given  by  the  court,  we  think,  were  a  fair  and  full  expression 

2.  Negligence  :  no-  «f    ^*^^    ^^^    0"    this    point,    aS    laid    down    in 

prirumpuoJi"^^'  ^^^^y  t^.  Chicago,  R.  /.  cO  P.  R,  Co,,  138  Iowa 
effect.  273,  and  Gray  v,  Chicago,  E,  I.  &  P.  li.  Co,, 

160  Iowa  1,  which  have  been  followed  by  the  later  decisions 
of  the  court.    Do  the  facts  bring  it  within  the  rule  ? 

Upon  this  question,  we  have  to  say  that  the  evidence  dis- 
closes that  the  deceased  had  been  operating  this  elevator  for 
some  time  prior  to  the  accident.    The  record  hereinbefore  set 

out  shows  just  what  was  being  done  on  that 

3.  Negligence:  i  mi  •  -^  ^         i     x    i 

contributory        day.     Thcrc  IS  uo  eycwitncss  as  to  what  de- 

nesrlijretice  i 

choice  of  ways :    ceascd  did  after  he  left  the  controller  rope 

evidence. 

until  he  was  seen  under  the  heavy  descending 
iron  weights,  being  dragged  to  his  death.  There  is  no  evi- 
dence as  to  how  he  got  in  between  these  weights,  except  the 
assumption  that  he  was  in  the  act  of  turning  on  the  power. 
It  was  his  duty  to  turn  on  the  power,  because  it  was  his  duty 
to  convey  this  load  of  lumber  to  the  upper  floor.  This  could 
not  be  done  without  the  power.  The  record  discloses  that  the 
elevator  was  in  good  working  order,  and  there  can  be  no 
assumption  from  the  record  that  the  elevator  started  up  with- 
out the  direct  interposition  of  someone.  What  the  deceased 
(lid  before  attempt injr  to  turn  on  the  power,  after  he  left 
the  controller  rope,  tlie  evidence  does  not  disclose.     There  is 
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no  eyewitness  to  his  conduct.  The  inference  is,  from  the 
known  character  of  men  to  guard  themselves  from  injury, 
that  he  was  conducting  himself  carefully  and  prudently  to 
that  end.  This  may  be  negatived,  however,  from  the  facts 
and  circumstances  disclosed".  This  made  it  a  jury  question, 
unless  the  facts  disclosed  clearly  negatived  this  presumption, 
or  inference.  This  inference  of  due  care,  where  there  is  no 
eyewitness,  does  not  change  the  burden  of  proof  as  to  con- 
tributory negligence,  but  it  has  probative  force,  as  an  infer- 
ence, on  that  question;  and,  unless  destroyed  by  the  proven 
facts  and  circumstances,  still  obtains  in  favor  of  the  deceased. 

There  were  really  but  two  ways  open  to  deceased  to  turn 
on  the  switch  and  start  the  elevator.  One  was  by  going  to 
the  north  side  of  the  north  guide  post,  reaching  around  to 
the  south,  and  turning  on  the  switch.  This  would  remove  him 
several  feet  from  the  controller  rope  then  used  by  him.  To 
accomplish  this,  he  would  have  to  climb  on  the  pile  of  lumber 
placed  on  the  east  side,  reach  around,  turn  on  the  switch, 
and  hastily  scramble  back  to  the  controller  rope ;  for  it  is  cer- 
tain that  the  elevator,  upon  being  connected  with  the  power, 
would  go  up  or  down.  He  chose,  if  he  did  choose,  to  reach  the 
switch  from  the  point  nearest  the  controller  rope,  then  being 
used.  The  jury  could  have  found,  recognizing  the  instinct 
of  self-preservation,  that  he  believed,  and  had  reason  to  be- 
lieve before  so  attempting,  that  the  knives  were  not  in  con- 
tact with  the  clip,  and  that  the  turning  on  of  the  power  by 
use  of  the  switch  would  not  move  the  elevator,  and,  therefore, 
•  not  disturb  the  balancing  weights,  up  or  down.  This  is  too 
clear  an  inference  from  the  facts  disclosed  for  this  court  to 
interfere  with  the  finding  of  the  jury  upon  the  question.  See 
Korab  v.  Chicago,  R.  I.  A  P.  R,  Co.,  149  Iowa  711 ;  Spwulding 
V.  Chicago,  Si,  P.  cfe  K,  C.  R.  Co.,  98  Iowa  205 ;  Hopkinson  v. 
Knapp  &  Spalding,  92  Iowa  328;  Burns  v.  Chicago,  M.  cfe 
St  P.  R,  Co.,  69  Iowa  450 ;  Way  v.  Illinois  Cent.  R.  Co.,  40 
Iowa  341. 

It  was  for  the  jury  to  draw  proper  inferences  from  the 


332  Carpenter  v.  Loetscher,  etc.,  Co.     [178  Iowa 

facts  proven,  touching  the  negligence  of  the  defendant  and 
the  deceased 's  freedom  from  contributory  negligence.  This  is 
peculiarly  the  province  of  the  jury.  Where  reasonable  minds, 
searching  for  the  truth,  might  justly  differ  touching  the 
proper  inference  to  be  drawn  from  proven  facts,  the  conclu- 
sion reached  by  the  jury  will  not  be  disturbed  by  this  court. 
This  rule  has  been  too  frequently  announced  and  adhered  to, 
to  be  now  open  to  debate.  We  think,  upon  both  propositions, 
the  matter  was  properly  left  to  the  jury,  and  their  finding  is 
binding  upon  us. 

We  have  examined  the  instructions  asked  by  the  defend- 
ant  and  are  agreed  that,  in  so  far  as  they  present  correct 
propositions  of  law,  they  were  covered  by  the  instructions 
given  by  the  court.  We  find  further,  upon  an  examination 
of  the  instructions  given,  that  the  complaint  made  of  Instruc- 
tions Nos.  10  and  12  is  without  merit,  and  we  pass  them  with- 
out discussion. 

It  is  urged  by  the  defendant,  however,  that  the  court 

erred  in  overruling  defendant's  motion  for  a  new  trial,  based 

on  the  ground  of  newly  discovered  evidence.    The  newly  dis- 

4  New  trial:        covcrcd    evidence,    upon    which    defendant 

erede^dence:     claims  the  right  to  havc  the  verdict  set  aside 

diligence.  ^^^  ^  ^^^  ^^.j^j  granted,  was  exposed  in  the 

two  aflSdavits  filed  by  the  defendant,  one  made  by  Albert 
Ditsworth,  and  one  by  J.  G.  Raitt.  These  affidavits  tended  to 
show  that  these  witnesses  were  acquainted  with  the  deceased, 
and  had  seen  him  on  the  day  and  immediately  prior  to  the 
time  he  was  killed ;  that  they  noticed  his  appearance,  and,  in, 
their  opinion,  he  was  under  the  influence  of  intoxicating 
liquor. 

Raitt  testified  that  he  smelled  liquor  on  deceased's  breath, 
and  that  he  discovered  by  his  manner  that  he  was  under  the 
influence  of  liquor.  Ditsworth 's  affidavit  tended  to  show  that, 
the  day  previous,  or  possibly  two  days  previous  to  the  acci- 
dent, he  observed  that  the  deceased  was  drinking  heavily;  that 
he  could  tell  this  by  his  general,  appearance — the  fact  that  he 
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was  talkative ;  that,  on  the  morning  of  the  day  when  he  was 
killed,  he  showed  signs  of  having  been  drinking  that  mOming ; 
that  witness  smelled  liquor  on  his  breath.    The  witness  was 
subpoenaed  by  both  parties,  and  was  present  at  the  trial.    The 
•defendant's  secretary  and  manager  was  also  a  witness  on  the 
trial;  the  attorney  for  the  defendant  had  talked  with  Raitt 
prior  to  the  trial,  knew  that  he  had  worked  with  the  deceased 
at  the  warehouse,  and  was  working  around  close  to  him  the 
greater  part  of  the  morning  on  the  day  he  was  killed;  and 
they  made  no  inquiry  touching  the  matter  now  sought  to  be 
introdueed.    He  also  knew  that  the  witness  Ditsworth  was 
working  and  was  in  dose  contact  with  deceased  just  prior 
to  the  time  when  he  was  killed ;  that  he  was  within  18  or  20 
feet  of  the  elevator  at  the  time  the  deceased  was  caught  be- 
neath the  counterweights.    All  these  facts  were  known  to  the 
defendant  before  the  trial,  or  could  have  been  ascertained  by 
the  slightest  inquiry.    Neither  the  defendant  nor  its  officers 
nor  its  attorney  seemed  to  have  made  any  effort  to  secure  this 
information,  although  it  was  a  material  matter  to  be  shown 
on  the  question  of  deceased 's  contributory  negligence.    There 
seems  to  be,  in  the  record,  no  satisfactory  reason  why  inquiry 
was  not  made  touching  this  matter,  before  the  triaL    If  de- 
ceased was  in  the  condition  in  which  the  witness  Ditsworth 
testified  he  was,  this  fact  must  have  been  known  to  many 
people,  and,  we  might  say,  known  by  all  people  who  came  in 
contact  with  him  during  the  times  testified  to  by  witness  in 
his  affidavit.    To  permit  defendant  to  have  the  trial  set  aside 
would  be  to  put  a  premium  on  carelessness  in  the  preparation 
of  his  suit  for  trial.    If  not  known  to  the  defendant  before 
the  trial,  it  is  a  fact  of  which  it  could  have  had  knowledge 
by  the  slightest  inquiry,  if  we  give  credence  to  the  affidavits 
now  offered  in  support  of  the  contention  for  a  new  trial. 
See  Smith  v.  Wagaman,  58  Iowa  11 ;  Marengo  Savings  Bank 
V.  Kent,  135  Iowa  386 ;  Rockwell  v.  Ketchum,  149  Iowa  507 ; 
Fanning  v,  McCramey,  1  Morris  398;  Lindaxier  Bras,  iSc  Co.  v. 
Hay,  61  Iowa  663 ;  Carsan  v.  Cross,  14  Iowa  463. 
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Further,  the  trial  was  closed  on  the  16th  day  of  February, 
1914.  *A  motion  for  a  new  trial  was  filed  on  the  7th  day  of 
March,  1914.  The  37th  ground  of  the  motion  as  filed  presents 
the  question  here  under  consideration.  The  afSdavits  to  sup- 
port the  37th  ground  were  not  filed  until  the  11th  day  of" 
April,  1914,  although  the  attorney  for  the  defendant  testified, 
upon  the  hearing  upon  the  motion  for  a  new  trial,  as  follows: 

**  After  the  trial,  probably  the  next  day,  or  maybe  two  op 
three  days,  Mr.  Raitt  came  to  my  office  and  said  he  had  been 
subpoenaed  by  us  on  the  trial;  that  he  had  been  told  by  the 
clerk  that  he  was  entitled  to  one  day's  pay,  and  wanted  us 
to  pay  the  fee.  I  told  him  that  we  were  not  authoriaied  by 
anyone  to  pay  witnesses,  but  I  would  consult  with  Mr.  Eddy, 
and  if  he  wanted  to  advance  the  fee,  we  would  let  him  have 
it  in  advance  before  the  costs  were  paid,  and  he  seemed  to 
be  irritated  a  little  on  account  of  the  parties  on  the  other 
side  refusing  to  advance  the  fee,  and  said  that  there  was 
other  evidence  that  he  considered  very  important  that  had  not 
been  brought  out  on  the  trial.  I  asked  him  what  that  was, 
and  he  said  Mr.  Carpenter  had  been  drinking  on  the  same  day 
that  he  was  killed." 

Therefore,  if  defendant's  contention  now  is  true,  it  was 
inf ormM  of  this  evidence  not  later  than  the  19th  day  of  Feb- 
ruary, and  these  affidavits  were  not  filed  in  support  of  the 
motion  until  the  11th  day  of  April,  1914,  and  no  reason  is 
assigned  for  not  presenting  them  to  the  court  sooner. 

We  think,  under  the  whole  record,  the  court  did  not 
err  in  overruling  defendant's  motion,  based  upon  the  claim 
of  newly  discovered  evidence.  Other  errors  are  assigned, 
touching  the  introduction  of  testimony  upon  the  trial.  We 
have  reviewed  these  with  some  care,  and  find  no  reversible 
error  in  the  action  of  the  court. 

Upon  the  whole  record,  we  think  the  cause  must  be,  and 
is — Affirmed, 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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M/lboabbt  Clabke,  Appellant,  v.  John  H.  Dirks  et  al.,  Ap- 
pellees. 

TENAN07  IN  OOlOiON:  Bights  of  Co-Tenants— Ouster— Deed  to 
1  Entire  Premises — ^Adverse  Possession.  The  delivery  by  one  co- 
tenant  to  a  stranger,  and  the  recording  of  an  unqualified  warranty 
deed  of  the  entire  premises  held  in  commonf  followed  by  possession 
in  the  grantee,  under  the  good-faith  belief  that  he  is  the  absolute 
owner,  works  a  complete  ouster  of  all  other  co-tenants  of  the 
grantor,  and  an  adverse  possession  in  grantee,  which,  if  continued 
openly  and  without  interruption  for  ten  years,  bars  the  title  of 
the  ousted  co-tenants. 

« 

PRINCIPLE   APPLIED:      In    1875,    upon   the   death   of   their 
father,  eight  brothers  and  sisters  inherited  the  land  in  question. 
One,  a  half-sister  to  the  others,  had,  for  many  years,  been  wholly 
separated  from  all  other  members  of  the  family,  and  her  residence 
was  unknown  to  any  of  them.    She  was  equally  without  knowledge 
of  the   residence   of   her  father   and   seven   brothers   and   sisters. 
This  absent  sister  was  overlooked  in   settling  the  estate,  there 
being,  however,  no  personal  property.    In  1880,  the  seven  children 
agreed  that,  if  they  found  the  other  sister,  certain  of  them  would, 
in  stated  sums,  raise  $200  for  her  as  her  share  in  the  land,  and 
at  this  time  (1880),  and  in  1883,  conveyances  were  so  made  that 
a  brother  Frank  owned  all  the  land  except  the  absent  sister's  share. 
The  absent  sister  was  found  in  Canada,  in  1886,  eleven  years  after 
the  father  died,  and  she  was  then  informed  of  the  land  left  by 
her  father.     Some  $80  was  sent  to  her  by  two  of  the  heirs,  as 
payment  on  the  $200.    She  accepted  it  without  comment.    She  was 
told  then  that  the  land  had  been  conveyed  to  Frank.     In  1891, 
Frank,  by  absolute  warranty  deed,  which  was  at  once  recorded, 
conveyed  the  land  to  one  Dirks,  who  went  into  immediate  posses- 
sion and  always   thereafter  remained  in  possession,   and   at   all 
times  in  good  faith  believed  he  was  the  absolute  owner;    until, 
after  the  lapse  of  more  than  20  years  from  the  date  of  the  deed 
from  Frank,  the  absent  sister  sought,  by  partition,  to  recover  her 
share  in  the  land.     For  the  first  time,  Dirks  then  learned  of  this 
absent  sister.     Held,  the  convej^ance  by  Frank  to  Dirks  was  an 
ouster  of  his  co-tenant,  the  absent  sister,  and  the  possession  by 
Dirks  was  adverse,  and,  as  it  had  continued  openly  and  without 
interruption  for  more  than  10  years,  the  title  of  the  sister  was 
extinguished. 
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LIMITATION  OF  ACTIONS:   Beal  Property— Acts  of  Ouster  by  Co- 

2  Tenants — ^Adverse  Possession.  A  co-tenant  may,  by  his  acts  of 
entry  or  possession  of  the  property  held  in  common,  with  the 
express  or  implied  knowledge  of  the  other  co-tenants,  so  declare 
his  intentions  to  exclude  his  co-tenants  from  all  interest  in  the 
property  as  to  work  an  ouster  of  such  other  co-tenants  and  start, 
the  statute  of  limitations  against  them.  So  held  where  one  co- 
tenant  absolutely  sold  the  entire  premises. 

PRINCIPLE  .APPLIED:     See  No.  1. 

ADVERSE  POSSESSION:    Hostile  Character  of  Possession— Extent 

3  of  Claim — ^Presumption.  One  entering  into  possession  of  land'  is 
presumed  to  do  so  under  a  claim  as  broad  as  the  provisions  of  the 
deed  under  which  he  claims  title.  So  held  where  grantee  took 
possession  under  an  absolute  deed  from  a  co-tenant,  supposing  the 
grantor  was  the  absolute  owner. 

PRINCIPLE  APPLIED:     See  No.  1. 

Appeal  from  Janes  District  Court. — Milo  P.  Smith,  Judge. 

Friday,  November  17,  1916. 

• 

Action  in  partition.  Opinion  states  the  facts.  Judgment 
for  the  defendant  in  the  court  below.  Plaintiff  appeals. — 
Affirmed, 

Remley  &  Refnley^  for  appellant. 
Doxsee  dk  Doxsee,  for  appellees. 

Gaynor,  J. — PlaintiflE  is  the  daughter  of  one  John  Bailey, 
deceased.  She  claims  to  be  the  owner  of  an  undivided  one 
eighth  of  a  certain  40  acre&  of  land,  of  which  he  died  seised. 

She  brings  this  action  in  partition. 
■  COMMON :  rights  Johu  Dirks,  the  defendant,  denies  that 

of  co-tenants :,,..-,,  .  .,,1  •■ 

ouster:  deed  to    the  plaintiff  has  any  interest  m  the  land,  and 

entire  premises: 

a^^rse  posses-   alleges  that  he  is  the  owner  through  mesne- 

conveyances  from  the  children  of  the  said 
John  Bailey,  except  this  plaintiff,  and  as  against  her  claim, 
he  pleads  adverse  possession  for  the  statutory  period. 
The  evidence  discloses  the  following  facts: 
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Plaintiff's  father,  John  Bailey,  had  eight  children:  Mar- 
garet, the  plaintiff;  Kate,  Frank,  Elizabeth,  Mary,  John, 
Liouise  and  Phillip.  He  died  February  5,  1875,  seised  of  the 
real  estate  in  controverEy,  with  other  real  estate,  and  leaving 
surviving  him  these  eight  children  and  his  wife.  He  died 
intestate.  His  wife  was  appointed  administratrix  of  his  estate, 
and,  on  August  6,  1890,  filed  her  final  report,  which  shows 
no  personal  property  for  distribution.  In  the  administration 
of  the  estate,  it  was  found  necessary  to  sell,  and,  under  the 
order  of  the  court,  the  administratrix  did  sell,  certain  of  the 
real  estate  for  the  payment  of  debts.  A  suit  was  instituted 
in  the  court  by  the  administratrix  for  this  purpose.  It  ap- 
pears, also,  that  a  certain  portion  of  the  land  was  set  off  to 
the  widow  as  her  distributive  share.  An  exact  description 
of  the  land  sold  for  the  purpose  of  paying  debts  and  set  off 
to  the  widow  is  not  material  to  this  controversy.  Upon  the 
filing  of  her  report,  the  administratrix  was  discharged,  and 
the  estate  closed.  On  March  9,  1880,  Mary,  Louise,  Elizabeth 
and  Kate,  children  aforesaid  of  John  Bailey,  deceased,  quit- 
daimed  their  interest  in  the  land  in  controversy  to  their 
brothers,  Frank  and  John.  This  deed  was  recorded  February 
21,  1881.  On  the  same  day,  the  interest  of  the  other  heirs, 
except  plaintiff's,  was  conveyed  to  them,  so  that  thereafter, 
John  and  Frank  were  the  owners  of  the  interests  of  all  the 
heirs,  except  Margaret,  in  the  land  in  controversy.  On  Jan- 
nary  13,  1883,  John  Bailey,  one  of  the  grantees  above  named, 
conveyed  this  land  to  his  co-grantee,  Frank  Bailey,  by  war- 
ranty deed.  Frank  Bailey  thereafter  continued  to  occupy 
it  until  February  16,  1891,  when  he  conveyed  the  property, 
by  warranty  deed,  to  the  defendant  John  Dirks.  This  deed 
was  duly  recorded  on  the  3d  day  of  March,  1891,  and  con- 
tained all  the  usual  covenants  of  seisin,  and  warranted  the 
premises  against  the  lawful  claims  of  all  persons  whomsoever. 
John  Dirks  paid  full  consideration  for  the  land  at  the  time 
of  the  purchase.    He  did  not  know  of  Margaret  Clarke,  the 
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appellant,  or  that  she  elaimed  any  interest  in  the  land ;  nor 
did  he  learn  this  fact  until  the  suit  was  brought.  John  Dirks 
immediately  took  possession  of  the  land,  and  has  occupied 
and  cultivated  the  same  ever  since.  He  has  paid  taxes,  tiled 
and  drained  the  land,  kept  up  the  fences,  mortgaged  the  land, 
and  treated  it  as  his  own^  ever  since  he  received  the  deed  from 
Prank  Bailey. 

The  evidence  discloses  that  Margaret  Clarke,  the  plaintiff » 
is  68  years  old,  and  resides  in  the  township  of  Qalloway,  prov- 
ince of  Ontario ;  that  her  father,  John  Bailey,  deceased,  moved 
to  Iowa  in  1865,  from  Rochester,  New  York ;  that  she  was  19 
years  of  age  at  the  time;  that  John  Bailey  had  been  twice 
married;  that  plaintiff  was  a  child  of  the  first  union;  that, 
when  he  moved  to  Iowa,  he  took  all  his  other  children  and 
his  second  wife  with  him ;  that  plaintiff  did  not  go,  but  went 
to  her  present  residence,  and  has  remained  there  ever  since. 
She  has  never  been  in  the  county  in  which  this  land  is  sit- 
uated. She  knew  that  her  father  moved  to  Iowa,  but  did  not 
know  in  what  part  of  Iowa  he  had  taken  up  his  residence,  and 
never  knew,  previous  to  his  death,  where  he  resided  in  low^* 
She  never  corresponded  with  him  nor  with  any  of  her  brothers 
and  sisters.  She  says  she  did  not  know,  at  the  time  of  his 
death,  where  he  lived  or  where  he  died ;  that  she  learned  of 
his  death  26  or  27  years  before  this  suit  was  instituted ;  that, 
After  learning  of  his  death,  she  made  no  inquiry  concerning 
his*  estate;  that  she  never  conveyed  her  interest  in  her  father's 
.dstate  to  anyone.  It  appears,  further,  that  none  Of  the  family 
knew  where  the  plaintiff  resided  until  about  the  year  1886, 
II  years  after  the  father's  death.  It  appears  that,  at  the  time 
^hese  conveyances  were  made  by  the  several  heirs  to  John 
and  Frank,  it  was  stipulated  and  agreed  between  them  that 
icach  should  pay  to  Margaret,  the  plaintiff,  a  stipulated  sum, 
•which  was  thought  by  them  to  l)e  her  interest  in  the  land 
conveyed.  The  amount  agreed  upon  was  $200.  It  was  agreed 
that  each  of  the  five  of  the  ahpve  heirs  should  pay  to  her 
$40.    In  1886,  Frank  wrote  the  plaintiff,  telling  her  of  her 
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father's  death,  and  enclosing  her  $40  as  his  share,  and  $40 
claimed  to  represent  the  amount  due  her  from  her  sister  Mary. 
Though  the  letter  is  not  in  evideneei  she  testified  that  she 

heard  of  her  father's  death  in  1886«     She  was  asked  this 

• 

question : 

**Were  you  given  any  share  of  the  proceeds  of  the  prop- 
erty which  belonged  to  your  father  when  he  died?  If  so,  state 
how  much  was  given  and  by  whom.  A.  Michael  Faust,  my 
brother-in-law,  husband  of  my  sister  Mary,  paid  me  $50,  and 
my  brother  Frank  also  paid  me  $50." 

She  was  asked  the  following  question,  and  answered : 

**When  did  you  first  find  out  you  had  any  interest  in 
land  in  Jones  County,  and  from  whom  did  you  find  out  the 
same!  A.  24  or  25  years  ago,  my  brother  Frank  told  me 
when  he  was  visiting  me,  which  was  some  years  after  the 
property  had  been  distributed." 

She  further  testified : 

**I  never  received  any  money  from  Frank  which  he  said 
was  my  share  in  the  property  left  by  my  father,  except  the 
$50  already  mentioned.  He  said  the  land  had  been  sold,  but 
my  share  of  the  proceeds  had  been  overlooked,  and  my  name 
omitted  as  one  of  the  heirs.  I  received  from  my  brother 
Frank  Christmas  presents,  sometimes  $5,  sometimes  $10, 
enclosed  in  letters  saying  it  was  a  present.  Some  years  he 
would  send  some  and  others  none — I  didn't  keep  an  account 
of  it." 

It  appears  also  from  the  record  that,  in  1887,  Frank 
visited  his  sister,  the  plaintiff,  at  her  home  in  Canada*  He 
claims  that  he  told  her  what  had  been  agreed  upon  when 
the  property  was  sold ;  that  the  five  agreed  that,  if  they  heard 
from  her,  they  would  make  up  $200;  that  he  had  sent  her 
$40  of  his  own  money  and  $40  for  Mary.  He  was  asked  this 
question : 

•*Did  you  tell  her  at  that  time  (in  1886)  of  all  the  heirs 
deeding  this  property  to  you?  A.  Yes,  sir.  Q.  What  did 
yon  tell  her  this  $200  was  for,  that  the  heirs  were  going  to  pay 
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hert  A.  That  was  her  share  out  of  the  property — her  share 
in  the  land  we  are  having  the  lawsuit  about.  Q.  Did  she 
raise  any  objection  in  the  matter?  A.  No,  sir,  she  didn't. 
She  didn  't  say  she  was  satisfied ;  she  made  no  objection.  This 
was  after  I  had  paid  her  the  $40. ' ' 

Upon  this  record,  the  court  found  for  the  defendant,  and 
dismissed  plaintiff's  petition. 

There  is  practically  no  dispute  in  the  facts.  The  only 
question  here  for  our  determination  is,  Does  this  record  show 
adverse  possession  in  Dirks,  such  as  will  bar  the  plaintiff's 
claim  tor  an  interest  in  the  land  ¥ 

When  John  Bailey  died,  all  his  children,  including  the 
plaintiff,  became  tenants  in  common  of  the  property  in  con- 
troversy. When  the  children  quitclaimed  their  interest  only 
in  the  estate  to  Frank  and  John,  we  may  assume  that  EVank 
and  John  became  tenants  in  common,  then,  with  the  plaintiff 
in  this  property.  When,  in  1883,  John  conveyed  the  prop- 
erty in  question  to  his  brother  Frank,  we  may  assume,  under 
,  the  peculiar  facts  of  this  case,  that  Frank  then  became  ^ten- 
ant in  common  with  his  sister,  the  plaintiff.  When,  how- 
ever, in  1891,  Prank  conveyed  the  premises  in  question  to 
the  defendant  Dirks,  a  stranger,  who  had  knowledge  of 
Prank's  tenancy,  and  executed  to  him  a  warranty  deed,  with 
covenants  of  seisin  in  Frank,  warranting  the  premises  against 
the  lawful  claims  of  all  persons  whomsoever,  a  different  ques- 
tion arises.  The  question  suggested  is,  Did  John  Dirks  then 
become  a  tenant  in  common  with  the  plaintiff  t  Or  did  the 
making  of  this  deed  by  Frank  to  Dirks  work  an  ouster  of 
the  plaintiff  and  start  the  statute  of  limitations  against  herf 
Dirks,  by  himself  or  tenant,  has  been  in  possession  of  this 
land  ever  since.  Dirks  knew  nothing  of  the  plaintiff,  at  the 
time  he  accepted  the  deed  from  Prank.  He  entered  into  the 
possession  as  the  sole  owner  of  the  premises,  upon  receipt  of 
the  deed,  has  occupied  the  same  ever  since,  cultivated  the 
entire  premises,  tiled  a  portion,  rebuilt  fences  around  it  and 
kept  them  in  repair,  mortgaged  it  as  his  own,  and  in  every 
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way  asserted,  and,  we  think  the  record  shows,  believed,  that 
he  was  the  absolute  owner  of  the  property.  The  record  fur- 
ther shows  that  Frank,  at  the  time  he  made  the  deed  to  Dirks, 
told  him  that  he  had  acquired  the  interest  of  all  the  other 
heirs.  When  Dirks  took  possession,  he  claimed  to  own  the 
fee  to  all  the  land,  and  so  believed  up  to  the  time  this  action 
was  commenced. 

The  claim  of  the  plaintiff  is  that,  as  the  entry  of  the  heirs 
through  whom  Dirks  claims  title  was  not  adverse  to  the  plain- 
tiff, their  possession,  after  entry,  was,  therefore,  not  adverse ; 

and  defendant  Dirks,   after  conveyance  to 

1.  LIUITATION  OF  '  "^ 

nSSSJii'.'L^il     him,  stood  as  the  others  stood,  a  tenant  in 

property :  acts  '  ' 

to)S!ifufaYve?ie  common  with  the  plaintiff.    The  general  rule 
possession.         |^^  ^j^^  entry  and  possession  of  one  tenant  in 

common  is  the^ntry  and  possession  of  all.  Where  one  tenant 
in  common  enters  into  possession  of  the  property,  his  entry 
and  possession  are  rightful,  but  are  held  to  be  for  the  use  and 
benefit  of  all  his  co-tenants.  Mere  occupancy  by  a  co-tenant 
for  any  number  of  years  does  not,  in  and  of  itself,  work  an 
onster  of  the  co-tenants,  nor  disseise  them  of  their  interests. 
This  is  the  general  rule,  to  which  there  are  exceptions.  A 
tenant  in  common  may  disseise  his  co-tenants  of  a  whole  or  a 
part  of  the  common  estate,  by  hostile  entry  and  possession 
for  the  statutory  period.  His  possession,  being  rightful,  as 
that  of  a  tenant  in  common,  ordinarily  would  be  held  not 
antagonistic  to  the  rights  of  his  co-tenants,  and,  nothing  fur- 
ther appearing,  the  occupancy  would  be  held  to  be  that  of  a 
tenant  in  common,  and  not  adverse.  But  a  tenant  in  common 
may,  by  his  acts  of  entry  and  possession,  so  declare  his  pur- 
pose to  hold  the  possession  of  the  property  to  the  exclusion  of 
his  co-tenants,  may  so  assert  and  claim  a  right  to  it,  to  the 
exclusion  of  his  co-tenants,  that  years  may  ripen  in  him  a 
title  by  adverse  possession.  In  order  to  accomplish  this  effect 
in  law,  the  tenant  in  possession  must  do  some  act  which  the 
law  deems  equivalent  to  an  ouster.  Or,  in  other  words,  the 
presumption  that  the  possession  of  one  tenant  in  common  is 
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the  possession  of  his  co-tenants,  and  the  occupation  deemed 
to  be  in  conformity  to  his  right  and  title  as  a  tenant  in  com- 
mon, is  a  rebuttable  presumption.  If  there  is  an  actual  ouster 
of  one  tenant  in  common  by  another,  upon  actual  ouster,  pos- 
session becomes  adverse,  and,  if  continued  for  the  statutory 
length  of  time,  bars  the  right  of  his  co-tenants  in  the  property. 

This,  however,  involves  the  thought  that  the  right  and 
claim  to  the  possession,  adverse  to  the  claim  of  the  one  who  is 
to  be  barred,  were  known  to  the  one  to  be  barred,  or  the  facts 
are  such  as  charge  notice  to  the  one  affected.  Courts  are  not 
all  agreed  as  to  what  constitutes  an  ouster  as  between  co- 
tenants.  Some  hold  that  sole  and  uninterrupted  possession 
of  the  property,  taking  the  rents  and  profits,  with  the  knowl- 
edge of  the  other  co-tenants,  continued  for  a  long  series  of 
years,  without  asserting  or  claiming  any  right  to  possession, 
if  unexplained  or  controlled  by  any  evidence  tending  to  show 
a  reason  for  such  neglect  or  omission  to  assert  right,  will  fur- 
nish evidence  from  which  a  jury  would  be  entitled  to  infer 
an  actual  ouster,  and  adverse  possession.  See  Lefavour  v. 
Romany  3  Allen  (Mass.)  354. 

It  is  also  held  by  some  courts  that  if,  with  a  knowledge 
of  his  co-tenants,  he  enters  upo»  the  land  under  claim  of 
exclusive  right,  and  maintains  his  possession  to  the  exclusion 
of  his  co-tenants  for  the  statutory  period,  this  will  amount  to 
a  disseisin,  which  will  give  the  disseisor  a  title  by  adverse  pos- 
session.   See  Bellis  v.  BeUis,  122  Mass.  414. 

No  particular  length  of  time  of  possession  of  one  co- 
tenant  will,  in  and  of  itself,  work  a  disseisin  of  the  other  co- 
tenants.  Something  must  affirmatively  appear  that  indicates 
a  purpose  to  assert  title  adverse  to  the  co-tenants,  knowledge 
of  which  is  chargeable  to  the  other  co-tenants,  before  an 
ouster  can  be  held  to  have  taken  place,  and  the  statute  of 
limitations  started,  on  which  title  by  adverse  possession  can 
rest. 

In  Rutter  v,  Sm^ill,  68  Md.  133  (6  Am.  St.  Rep.  434),  the 
rule  is  laid  down  that,  where  several  persons  have  a  right  in 
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common  to  enter  and  possess  real  estate,  and  one  of  them 
enters  generally,  it  will  be  an  entry  for  all,  for  the  reascm 
that  the  entry  shall  always  be  presumed  to  have  been  taken 
according  to  the  right.  Yet  if,  by  overt,  hostile  act,  or  con- 
veyance, the  party  entering  or  conveying  distinctly  asserts 
title  to  the  entirety,  adverse  to  the  rights  of  his  co-tenants,  a 
disseisin  of  the  other  parties,  whether  joint  tenants  or  ten- 
ants in  common,  may  be  effected. 

See  Bums  v.  Byrne,  45  Iowa  285;  Moore  v.  AtvHU,  53 
Iowa  612;  Murray  v,  Quigley,  119  Iowa  6;  Crawford  v,  Meis, 
123  Iowa  610 ;  Stem  v.  Selleck,  136  Iowa  291,  295 ;  Schoorir 
maker  v.  SchaonMnaker,  154  Iowa  500 ;  Sagen  v,  Qudma/nson, 
164  Iowa  440;  Hanson  v.  Gallagher,  154  Iowa  192. 

So  far,  we  have  considered  only  the  question  of  ouster 

between  those  who  are  conceded  tenants  in  common;  that  is, 

where  one  who  is  conceded  to  be  a  tenant  in  common  with 

3.  ADVERSE  P08BE8-  a^other,   seeks  to  use  his  possession  as  an 

characte?o?       instrument  with  which  to  destroy  the  rights 

unt^ciaimf '    of  his  co-tcnaut.     This  doctrine  announced 

rests  upon  the  thought,  which  involves  a 
familiar  principle  of  law,  that,  where  one  enters  upon  land, 
he  is  presumed,  unless  the  contrary  appears,  to  enter  and  hold 
I>o8session  under  the  title  which  his  deed  purports  upon  its 
face  to  convey. 

These  children  of  John  Bailey  were,  upon  his  death, 
tenants  in  common  of.  the  property  which  he  left.  Each  de- 
rived whatever  interest  he  had  through  inheritance  from  the 
common  ancestor.  Each  had  such  an  undivided  interest  in  the 
property  as  the  law  at  the  time  gave  him  as  heir.  Each  is 
presumed  to  have  entered  upon  the  land  as  a  tenant  in  com- 
mon, under  the  title  acquired  from  the  common  ancestor. 
Therefore,  the  presumption  obtains  that  such  possession  is  not 
adverse.  But,  as  said  before,  even  between  tenants  in  com- 
mon, the  entry  and  possession  of  one  may  become  adverse  to 
the  others  by  actual  ouster,  or  by  evidence  which  indicates 
to  the  others  a  purpose,  by  overt  act  or  deed,  to  claim  and 


344    ,  Clarke  v.  Dirks.  [178  loiya 

maintain  an  exclusive  right  as  against  all,  thereby  working^ 
an  ouster,  which,  if  continued  for  the  statutory  period,  ripens 
into  title.  It  is  not  necessary  in  this  case  to  discuss  or  deter- 
mine what  overt  acts  are  necessary  to  work  an  ouster,  as 
between  recognized  tenants  in  common. 

In  Bader  v.  Dyer,  106  Iowa  715,  Augustus  Dyer  and 
Elizabeth  Dyer  were,  through  conveyance,  joint  owners  of 
160  acres  of  land.  The  wife  died  in  1864.  The  husband  lived 
thereon  for  20  years,  when  he  conveyed  his  interest  to  one 
Jesse  A.  Anderson,  and  received  a  mortgage  for  the  purchase 
price.  The  defendants  in  the  suit  were  the  grantees  of  Ander- 
son. The  plaintiffs  in  the  suit  were  a  sister  and  a  brother  of 
Mrs.  Dyer's,  and  brought  the  suit  to  recover  an  interest  in 
the  land  as  the  heirs  of  Mrs.  Dyer,  claiming  an  undivided 
interest  in  the  land  as  such.  In  this  case,  quoting  from 
Burns  v,  Byrne,  45  Iowa  285,  the  court  said : 

''That  the  seizin  and  possession  of  one  tenant  in  common 
are  the  seizin  and  possession  of  the  others.  One  can  never 
be  disseized  by  another  without  actual  ouster.  By  actual 
ouster  is  not  meant  a  physical  eviction,  but  a  possession  at- 
tended with  such  circumstances  as  to  evince  a  claim  of  exclu- 
sive right  and  title,  and  a  denial  of  the  right  of  the  other 
tenants  to  participate  in  the  profits.  An  actual  ouster  and 
consequent  adverse  possession  might  be  inferred  from  sole 
possession,  and  an  exclusive  reception  and  enjoyment  of  the 
rents  and  profits,  with  the  knowledge  and  implied  acquies- 
cence of  the  other  tenant  in  common,  for  the  period  of  10 
years.  The  rule  of  that  case  has  been  followed  frequently  in 
this  state"  (citing  authorities). 

In  this  case,  it  was  held  that  Dyer  failed  to  establish 
such  overt  acts  of  ownership,  with  the  knowledge  of  the  plain- 
tiff, as  amounted  to  an  ouster,  and  he  was  held  to  be  a  tenant 
in  common.  The  conveyance  to  Jesse  A.  Anderson  was  made 
in  1896.  Therefore,  the  statute  of  limitations  had  not  run 
as  to  him.    The  case  was  decided  in  1898.    His  interest  was 
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not  adverse  for  the  statutory  period,  and  was  not  available 
to  him. 

This  brings  us  to  a  consideration  of  the  rights  of  Dirks 
as  grantee,  under  a  warranty  deed  to  the  entire  premises. 
This  is  not  a  ease  where  one  who  is  recognized  as  a  tenant  in 
common,  afterwards  attempts  to  claim  that  his  occupancy  was 
adverse  to  his  co-tenants.  Dirks  did  not  enter  as  a  co>tenant, 
or  a  tenant  in  common.  He  entered  under  a  deed  which  pur- 
IK>rted  to  convey  to  him  the  fee  title.  He  is  presumed  to  have 
entered  and  claimed  under  his  deed.  There  is  nothing  to 
show  that  he  knew  of  any  adverse  claim  to  his  right,  nothing 
to  indicate  that  he  had  reason  to  suppose  that  the  interest 
conveyed  to  him  was  other  or  less  than  appeared  upon  the 
face  of  his  deed.  The  very  act  of  conveyance  by  Prank 
Bailey  to  Dirks  was  an  act  of  ouster.  The  taking  of  the  war- 
ranty deed  by  Dirks  and  entering  and  retaining  possession 
constituted  an  act  of  ouster  as  to  this  plaintiff.  The  filing 
of  the  deed  for  record  was  notice  to  the  world  of  the  title  con- 
veyed. 

As  said  in  Butter  v.  Small,  supra : 

'*In  this  case,  the  undisputed  facts  show  that  Small 
entered  into  possession  under  a  deed  from  the  devisees  of 
Stein  conveying  to  him  the  entire  lot  in  fee ;  and  that  he  and 
the  defendants  claiming  under  him  have  been  in  the  exclusive 
possession  and  ownership  of  the  lot  from  that  time  to  the 
present,  a  period  of  more  than  20  years.  It  can  hardly  be 
necessary  to  say  that,  where  one  thus  enters  under  a  deed  con- 
veying the  entire  property  by  metes  and  bounds,  his  entry 
and  claim  of  title  and  possession  are  to  be  construed  as  coex- 
tensive with  the  terms  of  his  deed." 

In  Prescoit  v.  Nevers,  4  Mason  326,  330,  Judge  Story 
said: 

"There  can  be  no  legal  doubt  that  one  tenant  in  com- 
mon may  disseise  another.  The  only  difference  between  that 
and  other  cases  is  that  acts  which,  if  done  by  a  stranger. 


346  Clarke  v.  Dikks.  [178  Iowa 

would  per  ^e  be  a  disseisin,  are,  in  the  case  of  tenancies  in 
common,  perceptible  of  explanation,  consistently  with  the  real 
title.  Acts  of  ownership  are  not,  in  tenancies  in  common, 
necessarily  acts  of  disseisin.  It  depends  upon  the  intent  with 
which  they  are  done,  and  their  notoriety.  The  law  will  not 
presume  that  one  tenant  in  common  intends  to  oust  another. 
The  fact  must  be  notorious,  and  the  intent  must  be  estab- 
lished in  proof." 

In  this  case,  a  distinction  is  clearly  reco^ized  between 
the  possession  and  assertion  of  ownership  by  a  tenant  in  com- 
mon against  another  tenant  in  common,  recognized  as  such, 
and  the  possession  and  assertion  of  title  by  a  stranger,  who 
has  received  a  deed  purporting  to  convey  to  him  a  fee  title 
in  severalty,  under  which  possession  is  taken  and  held  for  the 
statutory  period.  See  Frick  v,  Sijion,  75  Cal.  337 ;  also  KIti^ 
ney  v,  SUUtery,  51  Iowa  353.  In  this  latter  case,  the  mother 
died  seised  of  certain  land,  leaving  surviving  her  a  son  and 
daughter  as  her  only  heirs.  On  the  23d  day  of  June,  1862, 
the  son  conveyed  the  land  as  his  own,  by  deed,  with  the  usual 
covenants  of  warranty,  for  a  full  consideration.  The  de- 
fendant held  title  by  a  regular  chain  of  conveyance  from  the 
son's  grantee.  On  the  13th  day  of  December,  1875,  the  daugh- 
ter commenced  an  action  to  recover  an  undivided  one  half 
of  the  land.  The  defendant  answered,  setting  up  ouster  and 
adverse  possession.  This  court  said,  in  substance,  that  the 
conveyance  of  the  land  by  the  son  as  his  own,  and  the  pos- 
session taken  by  his  grantees  under  such  conveyance,  evinced 
a  claim  of  exclusive  right  to  title,  and  a  denial  of  the  right 
of  the  plaintiff;  and  that  this  amounted  to  an  actual  ouster 
and  disseisin  of  the  plaintiff.    The  court  further  said : 

**The  record  of  the  deed  from  W.  C.  Dobbins  (the  son) 
to  Dutton,  accompanied  by  actual  and  notorious  possession  of 
the  land  by  his  grantees,  was  notice  to  the  plaintiff  of  the 
adverse  claim.  She  was  charged  with  notice  of  what  the  deed 
conveyed,  and  all  the  grant  acquired  under  it." 

■ 

It  is  recognized  that  there  must  be  first  an  ouster  of  the 
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tenant  in  common,  to  start  the  statute  of  limitations.  An 
ouster,  however,  actual  or  constructive,  followed  by  continued 
possession  under  color  of  title  and  claim  of  right  for  the  stat- 
utory period,  bars  the  claim  of  those  who  otherwise  would  be 
co-tenants  in  the  property.  Until  there  is  an  ouster  of  the 
co-tenant,  the  tenant  in  possession  acquires  nothing  by  his 
possession.  But  where  a  legal  ouster  occurs,  an  actual  or 
constructive  ouster,  and  possession  is  taken  under  a  hostile 
claim,  a  continued,  uninterrupted,  adverse  possession  for  the 
statutory  period,  under  color  of  title  or  claim  of  right,  works 
an  absolute  bar,  Murray  v.  Quigley,  119  Iowa  6,  7.  See 
Leach  v.  Hall,  95  Iowa  611.  In  this  case,  there  was  an  asser- 
tion of  right  to  a  co-tenant,  with  adverse  possession  opposing 
his  right.    It  is  said : 

"It  is  contended  in  argument  that,  as  plaintiflPs  and  de- 
fendant Hall  are  tenants  in  common,  and  as  there  has  been 
no  ouster,  Hall  should  not  be  charged  with  rent.  If  there 
had  been  no  ouster,  as  claimed,  then  appellant's  position  is 
undoubted.  But  where  one  tenant  in  common  ousts  his  co- 
tenant,  he  is  then  liable  for  the  rents  and  profits,  although 
none  have  been  collected.  As  has  been  stated,  Orinda  and 
Emma  Leach  conveyed  the  property  in  question,  by  warranty 
deed,  to  defendant  Hall,  June  20,  1890.  Hall  immediately 
took  possession  thereof,  claiming  to  be  the  owner,  and  has 
since  used  and  occupied  the  same  as  such.  This,  in  law, 
amounted  to  an  ouster. '*    (Citing  authorities.) 

We  cite  this  only  on  the  question  of  ouster,  for  it  is  only 
upon  ouster,  actual  or  constructive,  that  the  statute  begins  to 
run. 

In  Stem  v.  Selleck,  supra,  this  court  said : 

"Ordinarily,  the  making  of  a  deed  by  one  co-tenant  pur- 
porting to  convey  the  entire  title  will  amount  to  an  ouster." 

The  rule  is  that,  where  one  co-tenant  in  possession  con- 
veys the  entire  fee  in  the  land,  by  warranty  deed,  to  a  stranger 
who  knows  nothing  of  the  limitation  upon  his  title,  and  sur- 
renders possession  to  the  stranger,  and  the  stranger  enters  into 
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possession  under  the  deed,  believing  that  he  has  full  title  to 
the  property,  the  presumption  is  that  he  enters  under  the 
terms  of  his  deed  as  fee  owner,  and  a  complete  ouster  has  been 
eflfected.  A  continued,  uninterrupted,  adverse  possession  for 
the  statutory,  period  thereafter,  ripens  in  him  a  title  against 
the  adverse  claims  of  all  others.  The  statute  of  limitations 
is  a  statute  of  repose. 

In  the  case  at  bar,  for  over  20  years  after  the  deed  had 
been  executed  and  possession  surrendered  and  taken,  and 
after  plaintiff  had  learned  of  her  father's  death,  after  she 
was  informed  that  he  had  left  some  estate,  after  she  had 
received  money  purporting  to  be  a  portion  of  her  share  of 
the  estate,  after  the  deed  had  been  on  record  under  which 
the  defendant  claims,  after  she  had  been  put  upon  inquiry 
touching  her  rights  in  this  land,  she  remained  silent,  asserting 
no  claim  to  the  property,  as  co-tenant  or  otherwise.  Defend- 
ant's possession  has  been  continuous,  open,  uninterrupted 
and  adverse,  under  claim  of  title  (for  we  must  assume  that 
his  claim  was  as  broad  as  the  provisions  of  the  deed  under 
which  he  took  and  claims  title,  and  the  evidence  on  the  trial 
aflfirms  this  presumption). 

It  follows,  therefore,  the  plaintiff  is  now  barred  from 
asserting  any  right  to  the  property  in  question  as  against  the 
claims  of  this  defendant.  The  court  below  so  held,  and  we 
approve  its  findings.     The  judgment  is  therefore — Affirmed. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


John  T.  Goss,  Appellee,  v.  Fred  Smith,  Appellant. 

CONTBACTS:    Modification  and  Merger— Loss  of  Original  Bigbt  of 
1    Action.    Parties  to  a  controversy  in  regard  to  their  mutual  obli- 
gations may  substitute  therefor  the  mutual  obligations  of  a  new 
agreement;    and  when  this   is   done,   their   respective   rights   and 
liabilities  are  to  be  determined  by  the  new  agreement. 
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PRINCIPLE  APPLIED:  Plaintiff,  a  real  esUte  broker,  had 
«k  contract  with  defendant  for  a  commission,  provided  he  made  a 
«o/e  of  defendant's  lands.  Plaintiff  effected  an  exchange  only. 
Before  the  exchange  was  actually  made,  the  parties,  in  order  to 
settle  all  question  over  commission,  entered  into  a  new  contract, 
to  the  effect  that,  for  the  services  rendered  by  the  broker  in  effect- 
ing the  exchange,  he,  the  broker,  should  liave  the  sole  agency  for 
the  sale  of  the  lauds  traded  for,  and  should  have,  as  commission, 
half  of  such  selling  price  over  a  fixed  minimum  per  acre.  No  time 
was  specified  within  which  the  broker  should  sell  the  lands  received 
in  the  exchange,  and,  some  six  months  later,  defendant  assumed  to 
cancel  the  contract.  In  an  action  wherein  the  plaintiff  pleaded 
an  express  contract  for  a  commission,  held  that  if  defendant  had 
breached  said  contract,  such  breach  did  not  revive  the  old  orig- 
inal  contract  for  a  commission. 

OOmSACTS:    PerfonnaDee — Time  for  Perfoznumce— Omission  Sap- 
2     pUod  by  Iaw.    The  law,  in  the  absence  of*  a  provision  as  to  time 
for   performance,   requires  a  contract  to  be  performed  within  a 
reasonable  time,  and  such  time  is  ordinarily  a  jury  question. 

Appeal  from  Black  Hawk  District  Court. — Charles  W.  Mul- 

LAN,  Judge. 

Friday,  November  17,  1916. 

Action  to  recover  a  commission  for  sale  of  real  estate. 
Verdict  and  judgment  for  the  plaintiff.  Defendant  appeals. — 
Reversed. 


Mears  cfe  Lovejoy,  for  appellant. 
Paulsen  A'  Wood,  for  appellee. 

Evans,  C.  J. — The  plaintiff  alleged  an  express  oral  con- 
tract, to  the  effect  that  the  defendant  listed  for  sale  with  him 
a  certain  farm,  and  expressly  promised  to  pay  him  a  reason- 
able  commission  when  the   farm  was  sold. 
The    defendant    answered    with    a    general 
denial.    Upon  the  trial,  the  case  developed  by 
plaintiff's  evidence  was  somewhat  different 
from  that  set  forth  in  his  petition.    The  decisive  question  pre* 


1.  Contracts: 
modification 
and  merger : 
loss  of  original 
rifht  of  action. 
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seuted  on  this  appeal  is  one  of  pleading  and  issue.  The  de- 
velopments of  the  evidence  were  that  the  defendant  listed  with 
the  plaintiff  a  farm  of  370  acres  for  sale  at  $80  per  acre.  As 
to  the  agreement  for  commission,  the  plaintiff  testified  as  fol- 
lows: 

**He  told  me  he  would  pay  a  commission  when  the  land 
was  sold.  It  would  be  according  to  how  good  a  deal  I  got  him 
how  much  commission  he  would  pay.^' 

Thereafter,  the  plaintiff  produced  Beale  as  a  customer. 
Beale  was  a  proposed  trader,  and  not  a  purchaser.  He  had 
a  large  tract  of  Canada  land,  which  he  proposed  to  trade  at 
$25  per  acre.  Before  accepting  the  proposed  trade,  the  de- 
fendant wanted  an  understanding  on  the  question  of  com- 
mission. He  was  unwilling  to  be  subject  to  the  payment  of  a 
commission  for  the  exchange  and  to  the  payment  of  another 
commission  for  the  sale  of  the  Canada  lands.  Thereupon, 
and  on  the  same  day  that  the  contract  of  exchange  was  entered 
into  between  the  plaintiff  and  Beale,  the  following  contract 
was  entered  into  between  the  plaintiff  and  defendant  con- 
cerning commissions. 

*'This  contract  and  agreement,  made  and  entered  into 
this  28th  day  of  April,  1914,  by  and  between  F.  W.  Smith 
of  Waterloo,  Black  Hawk  County,  Iowa,  party  of  the  first 
part  and  John  T.  Goss,  of  Waterloo,  Black  Hawk  County, 
Iowa,  party  of  the  second  part,  witnesseth:  It  is  mutually 
understood  and  agreed  by  the  parties  that,  for  service  ren- 
dered by  party  of  the  second  part,  he  is  to  have  the  exclu- 
sive sale  of  the  following  described  land.  (Describing  the 
Canada  land.)  It  is  further  agreed  that 'John  T.  Gk)ss,  party 
of  the  second  part,  is  to  receive  one  half  of  the  purchase  price 
in  excess  of  $12.50  an  acre,  when  the  above  land  is  sold." 

It  is  conceded  that  this  contract  at  the  time  fully  covered 
the  relations  of  the  parties  on  the  subject  of  commissions, 
and  that  it  measured  the  full  right  and  liability  of  each. 
When  this  contract  appeared  in  evidence,  the  defendant 
ameiitied  Iiis  answer,  and  pleaded  it  affirmatively  as  a  bar 
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to  the  claim  of  qna^um  meruit.  The  plaintiff  filed  reply, 
pleading  that  the  defendant  was  estopped  from  relying  upon 
saeh  contract,  because  he  himself  had  subsequently  canceled 
it.  It  appears  from  the  evidence  that  no  sale  of  the  Canada 
land  had  been  accomplished,  and,  in  October  following  the 
contract,  the  following  correspondence  was  had  between  the 
parties : 

**Dear  Sir:  Am  writing  you  in  reference  to  contract  and 
agreement  made  and  entered  into  the  28th  day  of  April,  1914, 
between  John  T.  Goss,  of  Waterloo,  Iowa,  and  myself.  This 
contract  was  covering  the  sale  of  the  following  described 
property  in  Canada:  The  south  Vi  of  Section  5,  Township 
4,  Range  28  west  of  the  first  P.  M.,  and  all  of  Section  23, 
Township  4,  Range  30  west  of  the  first  P.  M.,  containing  in 
all  960  acres,  more  or  less,  according  to  the  government  sur- 
vey. This  is  to  notify  you  that  I  wish  to  cancel  same,  as 
there  was  no  date  mentioned  in  the  contract. 

**  Yours  very  truly, 

'*F.  W.  Smith.'' 


( ( 


Dear  Sir:  I  have  your  letter  of  October  22nd,  written 
at  Nashua,  Iowa,  wherein  you  say  that  you  wish  to  cancel  the 
contract  you  and  I  have  about  my  interest  in  the  960  acres 
of  Canada  land  in  the  Beale  deal.  I  do  not  understand  what 
you  mean.  Do  I  understand  that  you  claim  now  that  I  have 
no  further  interest  in  that  land?  I  figure  I  have  an  interest 
in  that  land.    Kindly  let  me  know  at  once. 

Yours  truly, 

''John  T.  Goss." 

The  plaintiff  also  testified  as  follows: 

''I  consented  to  a  cancellation  of  the  Canada  land  con- 
tract. Q.  In  what  way  f  A.  I  just  made  up  my  mind  that 
I  was  out  of  it  because  he  wrote  me  that  letter.  Q.  You 
wrote  him  right  back  and  told  him  you  still  considered  you 
had  an  interest  in  it,  didn't  you?    A.    I  consulted  my  conn- 
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sel.  That  was  the  condition,  I  should  see  him  personally. 
Afterwards  he  told  me  to  go  ahead  and  sell  if  I  could  get  a 
buyer.  I  told  him  I  didn  't  have  no  buyers  at  the  time.  Can- 
ada land  wasn't  selling  very  freely  at  the  time.'' 

It  appears  to  have  been  the  view  of  the  trial  court  that 
the  contract  was  mutually  canceled  a3  a  matter  of  fact,  or 
else  that  it  was  breached  by  the  defendant,  and  that,  as  a 
matter  of  law,  such  cancellation  or  breach  had-  the  effect  to 
revive  the  former  status  of  the  parties,  and  to  entitle  the 
plaintiff  to  recover  a  quantum  meruit,  and  the  jury  was  per- 
emptorily instructed  to  that  effect.  We  are  constrained  to 
the  contrary  view.  If  we  were  to  hold  as  a  matter  of  law  that 
the  cancellation  of  the  contract,  or  breach  thereof  bv  the  de- 
fendant,  would  restore  the  former  status  of  the  parties,  the 
most  that  could  be  said  under  the  evidence  herein  is  that  it 
was  a  question  for  the  jury  whether  there  was  any  breach 
of  the  contract  by  the  defendant,  and  whether  there  was  any 
attempted  cancellation  thereof  by  him  in  the  sense  of  a  re- 
scission. 

It  will  be  noted  that  the  contract  fixed  no  time  limitation 
for  the  sale  of  the  Canada  land.  The  law  would,  therefore, 
imply  a  reasonable  time.  Such  was  the  theory  of  the  defend- 
ant.    His  contention  w^s  that  a  reasonable 

2.  Contracts:  per-  ,.  iii  ii  i  .      ^  •     t  ±j. 

formance :  time   time  had  elapsed  when  he  wrote  his  letter 

for  perform- 
ance :  omission    of  October  22d.     It  could  not  be  found  that 

supplied  by  law. 

he  had  breached  the  contract,  without  first 
finding  that  a  reasonable  time  had  not  elapsed.  That  would 
be  ordinarily  a  question  for  the  jury;  and,  if  material,  was 
a  jury  question  in  this  case. 

We  think  it  clear  also,  as  a  matter  of  law,  that  the  writ- 
ten contract  set  forth  fixed  the  relation  of  the  parties  on  that 
subject.  The  contract  is  complete  and  unconditional.  Its 
execution  is  undisputed.  The  -remedy  for  its  breach,  if  any, 
is  complete.  If  the  defendant  attempted  wrongfully  to  ter- 
minate it,  it  was  not  thereby  terminated,  as  far  as  the  plain- 
tiff's remedy  was  concerned.     If  the  defendant  attempted 
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rightfully  to  terminate  it,  then  the  exercise  of  his  right  surely 
could  not  revive  a  former  status.  The  argument  for  the  plain- 
tiff is  that  the  contract  was  a  compromise,  and  was  in  the 
nature  of  an  accord  without  present  satisfaction,  and  that 
the  defendant;  having  failed  to  perform,  lost  his  right  to 
rely  upon  the  accord,  and  that  the  plaintiff  became  thereby 
entitled  to  his  previous  status.  But  the  contract  was  not 
one  of  compromise.  It  was  simply  the  culmination  of  the 
negotiations  of  the  parties  on  the  subject  of  commissions. 
Everything  became  merged  in  it.  The  defendant  acted  upon 
it  in  accepting  the  deal.  Without  it,  the  plaintiff  would  not 
have  been  entitled  to  a  commission  in  any  form.  Previous 
to  such  contract,  the  plaintiff  had  no  status  which  entitled 
him  to  a  commission.  His  restoration  to  his  previous  status, 
therefore,  would  not  give  him  a  standing  herein.  The  rights 
of  the  parties,  therefore,  must  be  determined  under  this  con- 
tract. The  burden  of  performance  was  on  the  plaintiff,  and 
not  on  the  defendant.  It  was  the  plaintiff  that  was  to  sell 
the  Canada  land,  and  he  was  bound  to  do  it  within  a  reason- 
able time.  He  could  not  forever  hold  the  defendant  to  the 
burden  of  carrying  the  investment  until  market  values  should 
rise  to  the  plaintiff's  satisfaction.  If  the  property  could  not 
be  sold  at  an  advance  of  over  $12.50  an  acre,  then  the  trade 
had  fallen  short  of  the  expectations  of  both  parties,  and  there 
is  no  reason  why  one  should  be  protected  against  loss  in  such 
expected  margin  at  the  expense  of  the  other.  The  following 
excerpts  from  some  of  our  previous  cases  are  a  sufficient  indi- 
cation of  our  previous  holdings : 

*  *  It  is  well  settled  that  the  parties  to  a  controversy  in  re- 
gard to  their  mutual  obligations,  may  substitute  therefor  the 
mutual  obligations  of  a  new  agreement,  and  tjiat,  when  this 
is  done,  their  respective  rights  and  liabilities  are  to  be  de- 
termined by  the  new  agreement  which  has  been  substituted 
for  such  duties  and  obligations  as  previously  existed.'*  Fritz 
V.  FriiZi  141  Iowa  721. 

Vol..  178  lA.— 23 
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'*  Although  the  parties  to  a  contract  may,  by  agreemeut 
between  themselves,  substitute  a  new  contract  in  place  of  the 
original  one,  and  in  such  case,  if  the  new  contract  be  not  per- 
formed by  either  of  the  parties,  the  rights  and  remedies  of 
the  other  must  be  determined  by  the  new  contract,  and  not  by 
the  old  one."  Sianx  City  Stock  Yds.  Co.  v.  Sioux  City  P.  Co,y 
110  Iowa  396. 

**The  agent's  promise  was  taken  in  lieu  of  commission, 
and  was  a  satisfaction  thereof.  The  remedy,  if  any,  is  on  this 
promise,  and  not  on  the  implied  contract.*'  Lindt  v.  Scklitz 
Brewing  Co.,  113  Iowa  200. 

"Where  the  parties  to  the  original  contract  entered  into 
a  new  agreement  based  upon  a  new  consideration  which  was 
accepted  as  a  substitute  for  the  former  obligation,  the  right 
of  action  under  such  original  contract  is  lost  and  the  remedy 
must  be  sought  under  the  new  agreement."  Merry  v.  Allen , 
39  Iowa  235  (syllabus) ;  Hatt  v,  Smiih,  15  Iowa  584. 

Our  conclusion  reached  at  this  point  is  decisive  of  the 
appeal,  and  we  need  not  give  consideration  to  the  other  ques- 
tions presented.  If  the  plaintiflf  has  any  cause  of  action,  it 
must  be  based  upon  the  contract.  For  the  reasons  indicated, 
the  judgment  below  must  be — Reversed. 

Ladd,  Gaynor  and  Saunqer^  JJ.,  concur. 


Anna  Helberg,  Appellee,  v.  "W.  D.  Kepler,  Appellant. 

BOUNDARIES:    Acquiescence — ^Uafenced  City  I^ts.    Boundary  lines 

1     by  "acquiescence"  take  precedence  over  surveys.     So  held  where 

a  city  lot  was  bought  and  improved  with  reference  to  the  surveyor 

stakes  thereon  existing,  followed  by  recognition  of  and  acquiescence 

in  such  line  by  adjoining  owners  for  some  20  years. 

PRINCIPLE  APPLIED:  An  addition  was  laid  out,  the  lots 
being  clearly  indicated  by  stakes  at  each  lot  corner.  The  west 
half  of  a  lot  was  bought  with  reference  to  the  lot  stakes  thereon 
existing.  A  residence  was  erected  18  inches  from  the  west  line,  as 
shown  bv  the  stakes,  and  a  sidewalk  was  laid  down,  all  with  refer- 
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ence  to  such  stakes.  The  adjoining  owner  on  tke  west  erected 
a  residence  on  his  lot,  and  knew  that  the  owner  to  the  east  was 
claiming  that  the  line  was  18  inches  west  of  his  house.  Just  a  fair 
driveway  existed  between  the  two  houses.  The  two  owners  entered 
into  an  arrangement  by  which  the  entire  space  between  the  houses 
was  cemented;  and  the  owner  to  the  east  paid  half  the  cost,  in 
consideration  of  securing  the  right  to  use  the  space  in  delivering 
coal  to  his  cellar.  After  the  owner  on  the  east  and  his  grantors 
had  sabeen  in  possession  for  some  20  years^  the  owner  on  the  west 
claimed  that  the  line  18  inches  west  of  the  residence  on  the  east 
was  incorrect.  HeH,  the  line  had  become  fixed  and  determined 
by  acquiescence,  irrespective  of  any  subsequent  survey. 

ADVERSE  POSSESSION:     Kotice  of  Olaizn— BuUding  with  Sefer- 
2    ence  to  Survey  Stakes.    Valuable  improvements  erected  on  city 
lots  with  reference  to  the  recognized  survey  stakes  thereon  exist- 
ing, are  notice  to  the  world  of  the  location  of  the  boundary  line 
as  claimed  by  the  owner. 

Appeal  from  Linn  District  Court, — ^JVIilo  P.  Smith,  Judge 

Friday,  November  17,  1916. 

This  is  an  action  in  equity,  to  establish  a  boundary  line 
between  the  property  of  the  plaintiff  and  the  defendant. 
Opinion  states  the  facts.  Decree  for  the  plaintiff  in  the  court 
below. — Affinfiied, 

C.  E.  Wheeler  and  O.  N.  EUiott,  for  appellant. 
Deacon,  Oood,  Sargent  cD  Spanglcr,  for  appellee. 

Gaynor,  J. — This  case  involves  a  controversy  as  to  the 
division  line  between  plaintiff's  and  defendant's  property. 
Plaintiff  is  the  owner  of  the  west  25  feet  of  Lot  14,  subdivision 
of  Outlet  16.  Defendant  is  the  owner  of  Lot  13  of  sub- 
division of  Outlot  16,  lying  immediately  west,  and  adjoining 
plaintiff's  lot. 

It  appears  that  Outlot  16  was  subdivided  and  platted 
by  the  then  owners  of  the  land,  on  June  25,  1884;  that,  at 
the  time  it  was  subdivided  and  platted,  stakes  were  placed 
at  the  corners  of  the  several  lots  into  which  it  was  subdivided, 
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indicating  the  comers  and  lines  of  the  lots.  Through  mesne 
conveyances  from  the  owners,  J.  B.  Scott  became  the  owner 
of  Lot  14  on  August  4,  1893.  On  November  10,  1894,  J.  B. 
Scott  and  wife  conveyed  to  Ellen  O.  Ricks,  Lot  14.  On  Sep- 
tember 30,  1899,  Ellen  O.  Bicks  conveyed  the  west  25  feet 
of  Lot  14  to  Albert  Koontz.  On  September  24,  1904,  Albert 
Koontz  conveyed  this  25  feet  to  Lydia  Smith.  On  February 
15,  1906,  Lydia  Smith  and  husband  conveyed  this  west  25 
feet  of  Lot  14  to  the  plaintiff. 

At  the  same  time  that  J.  13.  Scott  acquired  his  owner- 
ship of  the  lot  in  which  plaintiff's  land  is  situated,  he  also 
acquired  title  to  Lot  13,  owned  by  the  defendant.  On  August 
4,  1893,  J.  B.  Scott  conveyed  Lot  13  to  one  Lawson 
Daniels.  Lawson  Daniels  died,  and  bequeathed  this  Lot 
13  to  his  wife,  Harriet  Daniels.  On  June  30,  1906, 
she  conveyed  this  Lot  13  to  John  and  Charles  W. 
Nye.  On  July  17,  1906,  Johif  Nye  conveyed  his  interest 
to  Charles  Nye,  and  on  March  6,  1911,  Charles  Nye 
conveyed  the  east  40  feet  of  Lot  13  to  the  defendant  in 
this  action.  It  would  appear  from  this  statement  of  the 
transfer  of  title  that  Ellen  0.  Bicks  became  the  owner  of 
Lot  14  in  1894;  that  she  conveyed  Ihe  east  25  feet  of  this 
lot  to  Albert  Koontz,  September  30,  1899 ;  that,  on  September 
24,  1904,  Albert  Koontz  deeded  it  to  Lydia  Smith,  and  in 
1906,  Lydia  Smith  conveyed  the  property  to  the  plaintiff.  It 
appears  that  Mrs.  Ricks,  who  became  the  owner  of  Lot  14, 
in  1894,  erected  two  houses  upon  the  lot.  The  first  house 
was  erected  soon  after  she  acquired  thft  property.  It  was 
erected  east  of  the  house  now  occupied  by  the  plaintiff.  With- 
in two  or  three  years  thereafter,  the  house  in  controversy  was 
erected  on  the  land  now  owned  by  the  plaintiff.  It  appears 
that,  at  the  time  these  houses  were  erected,  in  1894  and  1897, 
there  were  stakes  still  at  the  comer  of  these  lots  in  the  sub- 
divisions of  Outlot  16.  Whether  they  were  the  original  stakes 
placed  there  at  the  time  the  plat  was  filed  does  not  definitely 
appear.    It  does  definitely  appear,  however,  that  the  stakes 
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foand  at  the  comer  of  the  land  in  controversy  were  of  the 
same  character  and  kind  and  resembled  the  stakes  found  at 
the  comers  of  other  lots  in  Subdivision  16.  It  appears  also 
that,  while  Mr.  Koontz  owned  the  property,  in  1899,  he  put 
m  a  cement  sidewalk  in  front  of  the  property  claimed  by  the 
plaintiff,  and  this  walk  extended  the  full  length  of  the  front- 
age lot  line  now  claimed  by  the  plaintiff,  and  there  were 
marks  made  in  the  cement  walks  to  indicate  the  lot  comers  as 
daimed  at  that  time.  The  house  on  the  property  occupied 
by  the  plaintiff,  as  said  before,  was  built  somewhere  about 
1897.  It  was  built  within  18  inches  of  the  west  line,  as 
indicated  by  the  stakes,  and  as  indicated  by  the  walk  and 
the  markings  on  the  walk  placed  there  by  Mr.  Koontz.  The 
plaintiff  and  her  grantors  have  occupied  the  house  eVer  since 
it  was  constructed. 

W.  E.  Backs,  son  of  Ellen  0.  Bicks,  testifies  that  he  remem- 
bers well  when  these  houses  were  built  upon  Lot  14;  that 
he  helped  to  build  the  second  house,  the  one  now  occupied 
by  the  plaintiff ;  that  he  found  what  he  understood  to  be  the 
original  survey  stakes,  or  the  stakes  placed  there  at  the  time 
the  lots  were  subdivided.  He  testified  that,  in  locating  the 
house,  the  wall  was  placed  within  1  foot  6  inches  of  tlie  line, 
as  indicccted  by  the  stakes  and  the  markings  upon  the  side- 
walks. He  is  not  able  to  say  that  these  were  the  stakes  put 
in  there  by  the  surveyor  who  subdivided  Lot  16,  or  that  the}- 
are  the  original  stakes,  but  he  says  that  he  examined  other 
stakes  in  the  addition,  apart  from  the  stakes  on  this  lot,  and 
they  were  of  the  same  character. 

We  think  from  the  whole  record  that  there  is  evidence 
to  show  that  stakes  were  found  at  the  comers  of  these  lots 
at  the  time  plaintiff's  house  was  built  in  1894.  It  appears 
that  the  stakes  found  by  the  Rickses,  at  the  time  the  house 
was  constructed,  were  at  both  the  front  and  rear  end  of  the 
lot;  that  the  house  was  placed  18  inches  from  a  straight  line 
drawn  between  these  stakes ;  that,  at  the  time  the  house  was 
built,  other  stakes  were  driven  inside  of  these  stakes,  which 


358  Helberg  v.  Kepler.  [178  Iowa 

indicate  the  line  as  claimed  by  the  Rickses  at  the  time  they 
built  the  house. 

Koontz  testified  that,  somewhere  in  1900,  he  had  a  cement 
walk  put  in,  which  is  still  there;  that,  at  the  time  that  he 
put  in  the  walk,  there  were  stakes  at  the  corners  of  the  lot ; 
that  he  put  in  the  sidewalk  with  reference  to  the  stakes ;  that 
the  sidewalk  was  25  feet  long,  and  immediately  in  front  of 
the  property  owned  by  the  plaintiff;  that  the  sidewalk  ex- 
tended 18  inches  beyond  the  west  line  of  the  building;  that 
they  measured  between  the  stakes  at  the  time  the  sidewalks 
were  put  in. 

Frank  Smith,  husband  of  Lydia  Smith,  who,  in  1904, 
acquired  the  property  now  owned  by  the  plaintiff,  testified 
that,  during  the  time  she  occupied  the  premises,  there  was 
never  any  controversy  over  the  line ;  that  there  was  a  mark 
in  the  sidewalk — a  deep  line  right  across  the  sidewalk — vindi- 
cating the  line,  and  at  the  point  where  the  plaintiff  now  claims 
the  line  to  be ;  that  it  was  put  there  by  the  man  who  put  in 
the  sidewalk;  that,  when  she  purchased  it,  she  took  it  to 

« 

indicate  the  end  of  the  walk;  that,  when  she  bought  it  and 
owned  it,  she  claimed  up  to  the  line,  as  iudicated  by  this 
mark  upon  the  walk. 

George  Hedges  testified  tliat  he  sold  the  laiiil  in  con- 
trovei'sy  for  J.  B.  Scott  to  Mrs.  Ricks  as  agent  for  Scott. 
He  testifies  that,  at  the  time  he  sold  the  lot,  there  were  stakes 
at  each  of  the  four  corners  of  the  lot.  He  was  asked  this 
question : 

**Were  tlie  lots  in  the  subdivision  generally  staked  at 
the  corners?'* 

He  answered : 

'*Yes,  sir.  I  had  the  sale  of  several  lots  in  this  sub- 
division, and  had  occasion  to  look  over  the  lots  with  reference 
to  the  comers,  and  at  the  time  Koontz  purchased  the  lot  now 
owned  by  the  plaintiff,  the  stakes  were  still  there.  I  pointed 
out  the  stakes  to  ^fr.  Koontz  at  the  time  he  purchased.'' 

He  further  testifies: 
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I  should  say  that  the  west  line  of  plaintiff's  lot,  as 
shown  by  these  stakes,  is  just  a  few  inches  from  the  drop- 
ping of  the  eaves.  I  later  sold  this  property  for  Mr.  Koontz 
to  one  Henry  Long.  The  stakes  were  then  there.  I  also  made 
the  sale  to  the  plaintiff.*' 

He  further  testifies :  - 

**I  remember  when  the  stakes  were  set  there.  I  don't 
know  the  date,  but  I  remember  the  time.  They  were  set  by 
George  W.  Wynn." 

He  testified  that  the  first  time  he  noticed  the  stakes  was 
at  the  time  the  lot  was  sold  to  Mrs.  Ricks;  that  that  was 
some  18  or  20  years  ago;  that  the  survey  by  Wynn  was  made  . 
and  the  stakes  set  out,  about  a  year  before  the  sale  to  Ricks. 
lie  testifies: 

**I  know  Mr.  Wynn  made  this  survey  and  put  in  these 
stakes  within  a  year  before  the  time  I  sold  the  property  to 
Rieks.  It  had  been  surveyed  before,  but  I  know  nothing  of 
that." 

He  further  said : 

**The  stakes  that  I  testified  to  were  set  out  by  Mr.  Wyjin, 
a  reputable  surveyor,  more  than  20  years  ago,  long  before 
plaintiff  purchased  the  land,  and  T  think  about  a  year  before 
Mrs.  Ricks  purchased  it." 

Kepler,  the  defendant,  built  his  house  about  1910  or  1911. 
At  the  time  he  built  the  house,  he  made  no  question  about 
the  line.  In  building  his  house,  he  left  a  6-foot  space  between 
the  houses.  After  Kepler  built  his  house,  he  built  a  cement 
walk  around  it,  adjoining  the  house,  and  then  requested  the 
plaintiff  to  put  in  a  3-foot  cement  walk,  in  order  that  the 
plaintiff  might  have  the  privilege  of  carrying  coal  into  her 
cellar.  This  the  plaintiff  did.  This  made  a  complete  cement 
walk  or  drive  between  the  two  houses.  • 

One  Pocht  testified  that  he  was  agent  for  the  plaintiff; 
that,  along  about  1911,  he  had  a  conversation  with  Mr.  Kep- 
ler, the  defendant,  with  reference  to  putting  a  cement  walk 
between  the  two  houses.    Mr.  Kepler  said,  in  substance,  that 
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he  would  like  to  put  it  in,  for  the  reason  that  the  grains 
wouldn't  grow  there,  and  it  would  be  more  sightly;  and  fur- 
ther that,  if  just  a  single  walk  was  put  in,  the  water  would 
get  into  the  cellars,  particul-arly  into  the  plaintiff's  cellar, 
as  his  ground  would  be  higher ;  also  that  the  plaintiff  had  only 
about  a  foot  of  land  between  the  lot  line  and  her  property, 
and  that  she  would  have  no  means  of  getting  coal  into  her 
property  without  trespassing  on  his  ground ;  and  that,  if  the 
plaintiff  would  agree  to  pay  half  the  expense  of  putting  in  a 
walk,  it  would  be  a  benefit  to  her  on  account  of  the  water, 
and  he  would  allow  her  to  carry  coal  into  her  property;  that 
the  cement  walk  was  thereupon  put  in  by  Mrs.  Helberg,  and 
one  half  paid  by  her.  % 

It  further  appears  that  there  were,  and  had  been  for  a 
number  of  years,  two  buildings  on  the  rear  end  of  these  lots, 
one  on  plaintiff's  and  one  on  defendant's;  that  there  was  only 
a  2-foot  space  between  these  buildings.  The  defendant,  when 
on  the  stand,  was  asked  this  question,  touching  these  build- 
ings on  the  rear  end  of  this  lot: 

'*How  does  the  building  on  the  rear  end  of  your  lot 
stand  with  reference  to  the  claim  that  Mrs.  Helberg  makes 
to  the  west  line — the  line  extending  through  6  inches  westerly 
of  her  cornice?  Would  that  touch  the  building  on  the  rear 
of  your  lot?" 

The  answer  was : 

**My  building  would  clear  the  line  as  she  contends,  and 
would  be  all  on  my  lot." 

When  Outlot  16  was  subdivided  and  platted,  the  lots  into 
which  it  was  separated  were  indicated  by  stakes.  These  stakes 
marked  the  comers  of  the  lots  as  they  were  created  by  the 
1  BouNDARiBs-  platters,  and  marked  their  subdivision  of  Out- 
Sn?eif^^Sit^'  lot  16.  No  dispute  ever  arose  over  the  lines 
^°*^'  between  these  lots,  until  Mr.  Kepler,  the  de- 

fendant, built  his  house,  in  1911.  Nearly  all  the  parties  who 
owned  this  lot  since  it  was  platted  have  testified,  and  seem 
to  have  eoncedcMl  and  recognized  the  line  contended  for  by 
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plaintiff.  Even  the  defendant,  after  he  had  acquired  title 
to  the  lot  now  owned  by  him,  recognized  plaintiff's  claim ;  for, 
in  a  conversation  with  Mr.  Pocht  touching  the  building  of 
a  cement  walk  between  the  houses,  he  said  Mrs.  Helberg  had 
only  a  foot  between  the  lot  line  and  her  house,  and  would 
have  no  means  of  getting  coal  in  without  trespassing  on  his 
land,  and  that,  if  the  space  between  the  houses  was  cemented, 
he  would  allow  her  to  carry  coal  in  over  the  cement  walk  to  her 
cellar. 

"We  have  said  before  that  these  lot  lines  were  marked 
by  stakes  at  the  time  the  original  plat  was  made.  Upon  this 
fact,  the  record  is  not  clear;  but  it  is  clear  that  Wynn,  in 
1893,  did  place  stakes  at  these  corners,  and  did  this  at  th'3 
instance  of  the  then  proprietor  of  the  laud  in  dispute;  that 
these  Wynn  stakes  were  visible,  and  clearly  indicated  the 
lines  of  the  lots.  These  stakes  were  there  when  plaintiff 
bought.  They  were  there  when  she  built  her  building,  and 
we  think  they  were  there  when  defendant's  grantors  bought. 

It  is  clear  that,  in  1893,  there  were  stakes  on  the  corners 
of  all  these  lots,  indicating  the  lines  between  the  lots;  that 
sales  were  made  with  reference  to  these  lines;  and  we  think 
the  defendant  recognized  these  lines  when  he  made  his  pur- 
chase. We  are  not  surprised  that  the  witnesses  are  not  all 
clear  upon  these  different  matters,  and  that,  in  their  recita- 
tion of  what  they  observed,  there  are  some  discrepancies  and 
confusion ;  but  the  proposition  still  remains,  we  think,  fairly 
well  established  by  the  record,  that  the  lots  into  which  this 
Outlot  16  were  divided  were,  not  later  than  1893,  at  the 
instance  of  the  then  proprietors,  plainly  marked  by  stakes 
at  the  four  corners  of  each  lot;  that  each  lot,  as  an  entity 
segregated  from  the  entire  outlot,  became  fixed  and  made  cer- 
tain by  these  stakes ;  that  they  became,  as  it  were,  the  metes 
and  bounds  of  the  lots,  and  marked  the  metes  and  bounds; 
that  all  who  dealt  with  the  lots,  purchased  with  refereneo 
to  these  indications  of  the  territorial  extension  of  each  lot. 
Even  the  defendant,  until  he  got  a  surveyor  to  discover  that 
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the  stakes  were  not  set  at  such  point  as  his  survey  indicated 
they  should  be  set,  recognized  these  lines  indicated  by  the 
stakes. 

We  say  this  because  the  stakes  were  there,  and  the  sales 
were  made  with  reference  to  the  stakes.  Buildings  were 
erected  with  reference  to  the  stakes,  sidewalks  were  con- 
structed with  reference  to  the  stakes,  and  the  stakes,  as  placed, 
make  the  true  boundary  line  between  the  lots  brought  into 
existence  only  by  the  subdivision  made  in  the  platting.  These 
subdivisions,  by  the  staking  out,  were  arbitrary.  They  de- 
fined the  lots,  and  the  boundaries  of  the  lots,  without  regard 
to  whether  the  measurements  were  exact  or  otherwise.  It 
was  with  reference  to  these  stakes  that  the  public  was  called 
upon  to  deal  with  the  subdivisions;  and,  as  long  as  thesii 
stakes  remain,  those  who  purchased  and  took  possession  in 
reliance  upon  the  stakes  can  maintain  their  possession  to  the 
original  stake  line,  regardless  of  whether  these  stakes  have 
since  been  lost,  or  whether,  by  exact  measurement,  they  would 
seem  to  have  been  placed  on  lines  marking  subdivisions  ac- 
cording to  the  recorded  plat. 

Plaintiff's  grantor,  Mrs.  Ricks,  took  possession  of  the  lot 
in  which  plaintiff's  land  is  situated,  erected  the  building  now 
standing  upon  the  lot,  and,  by  so  doing,  gave  notice  of  her 

claim  before  this  new  survey  was  procured. 
""  sicrsf^o^l^ot'  Her  house  has  stood  there,  with  the  eaves 

claim :  building  ^       t  -j.^-       -r»    •      i.  j»    xi.       l• 

with  reference      extending  over  withm   6  inches  oi  the  line 
to  survey  stakes. 

between  the  plaintiff's  and  defendant's  lot, 
for  nearly  20  years.  We  think  this  gave  notice  to  the  world 
of  her  claim  as  to  where  she  claimed  the  true  lilie  was,  and 
we  think  the  placing  of  the  stakes  indicating  the  line  between 
those  lots  more  t-han  20  years  before  this  survey  was  made, 
the  building  of  this  house  with  reference  to  the  line,  all 
charged  the  world  with  notice  of  plaintiff's  claim,  and,  we 
think,  indicated  a  clear  purpose  on  the  part  of  the  defend- 
ant and  his  gi-antors  to  acquiesce  in  the  line  as  the  true  line 
between  the  lots. 
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Further  than  that,  we  think  it  is  the  true  line.  We 
think  it  is  the  true  line  because  it  is  the  line  established  not 
only  by  the  grantors  of  the. plaintiff,  but  the  grantors  of  the 
flefendant,  as  well. 

\o  good  purpose  would  be  served  in  reviewing  the  author- 
ities. The  law  of  acquiescence  and  of  adverse  possession  has 
been  fully  reviewed  by  this  court  in  its  former  decisions. 

We  think  the  equities  are  all  with  the  plaintiff;  that  the 
couH;  did  not  err  in  its  decree ;  and  the  judgment  is — Affirtned, 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Mary  Jahnke  et  al.,  Appellants,  v.  M.  M.  Seydel  et  al.,  Ap- 
pellees. 

BEFOBMATION  OF  INSTBUMENTS;  Grounds— Befonuation  Cany- 

1  lug  Lands  of  Stranger.  On  no  grounds  may  a  deed  be  so  re- 
formed as  to  embrace  the  good-faith  record  holdings  of  a  stranger 
to  the  controversy. 

ADVERSE  POSSESSION:  Character  of  Possession — Mistakenly  Hold- 

2  Ing  Beyond  True  Line.  Adverse  possession  may  not  foe  predicated 
on  a  poB8i>Hsion  which  is  supposedly  to  the  true  line  only,  but 
Avhicli,  in  fact,  is  in  excess  thereof. 

ESTOPPEL:     Equitable  Estoppel — Evidence — SuflOciency.     Evidence 
.3     reviewed,  and  held  wholly  insufficient  on  which  to  base  an  estoppel 
to  claim  title  to  real  estate  in  contro.versy. 

Appeai  from  Johnson  District  Cotirt. — R.  P.  Howell,  Judge. 

Friday,  November  17,  1916. 

Action  to  quiet  title.    Opinion  states  the  facts.     Decree 
helow  dismissing  plaintiffs'  petition. — Aflirmed. 

Remley  &  Abrams,  and  Henry  Negus,  for  appellants. , 

O.  A.  Byington-,  for  appellees. 
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Gaynob,  J. — I.  This  is  ah  action  to  recover  possession 
and  quiet  title  to  a  certain  15-foot  strip  along  the  east  side 
of  Lot  4  in  Block  41  in  Iowa  City,  Iowa.     Plaintiffs  claim 

that  there  was  a  mistake  in  the  deed  under 

1.  Reformation  u-  u  xu  ■       i  J.'^^  i     i  •  j.  i 

oFiNSTRu-  which  they  received  title,  and  also  a  mistake 

lABNTS  * 

grounds :  refor-    in   the   deed   under  which   their  immediate 

mation  carrying 

lands  of  ffrautor  received  title,  in  this,  that  the  deed 

stranger.  •=*  '  ' 

should  have  included  this  strip  of  land.  The 
prayer  of  the  petition  is  that  the  deeds  be  reformed  so  as 
to  include  this  strip  within  plaintiffs'  deed,  and  then  to  quiet 
title  in  them.  Plaintiffs  also  claim  title  by  adverse  posses- 
sion for  the  statutory  period,  and  on  this  ground  also  ask 
that  the  title  be  quieted.  The  answer  of  the  defendant  is 
practically  a  general  denial.  Upon  a  full  trial  of  the  case, 
a  decree  was  entered  for  the  defendants,  dismissing  plain- 
tiffs' petition,  and  from  this,  plaintiffs  appeal. 

The  land  in  dispute  is  part  of  Lot  4,  Block  41,  Iowa  City, 
Iowa.  Lot  4  lies  immediately  west  of  and  adjoins  Lot  3. 
These  lots,  as  platted,  were  80  feet  wide,  east  and  west,  and 
150  feet  long,  north  and  south.  Plaintiffs'  land  is  in  Lot  4. 
Defendants'  land  is  in  Lot  3.  The  strip  in  dispute  is  15 
feet  off  the  east  side  of  Lot  4.  In  1890,  and  prior  thereto, 
F.  D.  Lindsley  was  the  owner  of  the  land  now  conceded  to  be 
the  property  of  both  the  plaintiffs  and  the  defendants,  includ- 
ing this  strip  in  controversy.  On  September  16,  1901,  he  con- 
veyed, by  warranty  deed,  the  west  65  feet  of  Lot  4  to  one  S. 
Patterson,  and  on  the  same  day  conveyed  by  warranty  deed 
the  east  15  feet  of  Lot  4  and  the  west  65  feet  of  Lot  3  to  one 
W.  R.  Patterson,  the  son  of  S.  Patterson.  Both  these  deeds 
were  duly  recorded.  On  November  25,  1907,  S.  Patterson  con- 
veyed by  warranty  deed  the  west  65  feet  of  Lot  4  to  one  Fred- 
erick Jahnke,  plaintiffs'  immediate  grantor.  On  the  7th  day 
of  May,  1909,  the  said  W.  R.  Patterson,  by  warranty  deed, 
conveyed  the  east  15  feet  of  Lot  4  and  the  west  65  feet  of 
Lot  3  to  the  defendant  M.  U.  Seydel.  Seydel,  on  the  24th  day 
of  June,  1911,  conveyed  an  undivided  one-half  interest  in  the 
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land  so  purchased  from  W.  R.  Patterson,  to  his  co-defendant, 
'Blanche  Seydel. 

In  1890,  while  Lindsley  was  the  owner  of  the  property, 
he  built  the  house  now  upon  the  property  occupied  by  the 
plaintiff.  He  built  also  a  chicken  house,  on  or  near  the  north- 
east comer  of  Lot  4.  It  appears  that  there  was  no  building 
on  the  land  in  Lot  3  at  that  time.  Lindsley  also  planted  trees, 
while  he  was  the  owner  of  Lot  4  and  the  west  65  feet  of  Lot 
3.  This  chicken  house  stands  upon  the  land  in  controversy. 
The  trees  are  on  the  land  in  controversy,  and,  it  is  claimed 
by  the  plaintiffs,  mark  a  line  between  the  lots.  There  is  noth- 
ing in  the  record  to  show  that,  in  the  planting  of  these  trees, 
the  owner  of  the  premises  had  any  purpose  to  indicate. a  line 
between  the  lots.  At  that  time,  he  owned  the  property  on 
both  sides  of  what  is  now  claimed  to  be  the  line.  He  owned 
all  of  Lot  4  and  the  west  65  feet  of  Lot  3. 

After  the  sale  by  Lindsley  to  the  Pattersons,  the  record 
does  not  disclose  any  controversy  between  the  father  and  son, 
touching  the  line  between  the  several  properties  conveyed  to 
them  by  Lindsley,  nor  is  there  disclosed  in  this  record  any 
proof  of  any  mistake  in  the  deeds  from  Lindsley  to  the  Pat- 
tersons. So  far  as  this  record  appears,  the  deeds  t6  each  of 
the  Pattersons  described  accurately  and  correctly  just  what 
each  purchased  and  paid  for.  Neither  of  the  Pattersons  was 
called  as  a  witness  in  this  ease.  We  must  assume,  therefore, 
that,  as  to  the  Pattersons,  there  was  never  any  controversy 
touching  the  territorial  extent  of  the  property  described  in 
their  several  deeds.  The  presumption  is  that,  when  one  enters 
upon  land,  he  claims  a  right  under  the  instrument  of  con- 
veyance upon  which  his  right  to  enter  rests,  nothing  further 
appearing.  We  must  further  presume,  not  only  that  his  entry 
was  under  his  deed,  but  that  his  claim  to  right  of  occupancy, 
territorially,  does  not  go  beyond  the  limits  of  the  right  con- 
ferred by  the  deed. 

The  deed  to  S.  Patterson  was  only  of  the  west  65  feet  of 
Lot  4.    An  agreement  or  an  understanding  by  or  with  him> 
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to  convey  more  of  this  Lot  4  than  was  conveyed  to  him  by 
his  deed,  was  an  agreement  or  an  understanding  to  convey 
more  than  he  had  any  right  to  convey.  Even  if  we  concede 
that  he  pointed  out  to  the  plaintiff  a  line  so  far  east  as  to 
include  the  15  feet  in  dispute,  he  must  have  pointed  out  and 
agreed  to  convey  land  to  which  he  had  no  title ;  for  the  record 
shows  that  this  15  feet  was  conveyed  by  Lindsley  to  the  other 
Patterson.  If  a  proper  basis  had  been  laid  by  proof,  this 
might  1)6  the  basis  of  an  action  for  damages.  It  would  be  no 
ground  for  reforming  the  deed  to  these  plaintiffs  so  as  to 
incliKle  lands  that  he  did  not  own — lands  in  fact  owned  by 
liis  son,  W.  R.  This  would  be  true  whether  lie  pointed  out  the 
line  by  mistake  or  wrongfully. 

A  decree  that  would  invest  plaintiffs  with  any  right  under 
their  purchase  from  S.  Patterson  would  necessarily  result  in 
divesting  W.  R.  of  his  title,  acquired  under  his  deed  from 
Lindsley.  There  was  conveyed  to  W.  R.  this  east  15  feet  of 
Lot  4,  or  the  very  land  in  controversy.  The  record  showed 
title  to  this  strip  to  be  in  him  at  the  time  plaintiff  purchased. 
The  deed  was  of  record,  and  plaintiffis  are  charged  with  notice 
of  its  contents.  If  we  should  reform  plaintiff'  deed  from  S. 
Patterson  to  their  father,  we  would,  by  so  doing,  invest  them 
with  the  title,  and,  by  the  same  act,  divest  W.  R.  of  the  rights 
acquired  in  this  strip  under  his  deed  from  Lindsley.  There 
is  no  ground  in  this  record  for  reforming  any  of  the  deeds, 
and  the  court  rightly  so  held. 

II.     On  the  question  of  adverse  possession,  we  have  to  say 

that  there  is  no  evidence  of  adverse  claim  or  possession  by 

cither  of  the  Pattersons  against  the  other  at  any  time.    At  no 

2.  ADVERSE  POSSE8-  ^^^^  durfug  thc  owucrship  of  the  Pattersons 

of^possession^^'^   i®  there  anything  to  indicate  that  one  made 

hofdhig  beyond    any  claim  against  the  other  beyond  the  limits 

ti*iie  line 

of  the  territory  described  in  his  deed.  Mere 
occupancy  does  not,  in  and  of  itself,  start  the  statute  of  limi- 
tations. Occupancy  beyond  the  limit  of  the  territorial  right 
conveyed,  without  claim  of  right  or  color  of  title,  does  not 
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start  the  statute  of  limitations.  One  who,  by  mistake  as  to 
the  true  line,  occupies  beyond  the  true  line,  claiming  only  a. 
right  to  the  true  line,  does  not  make  the  occupancy  adverse, 
or  start  the  statute  of  limitations  against  his  neighbor.  The 
claim  of  right  to  occupy  must  affirmatively  appear,  and  can- 
not be  inferred  from  t)ccupancy  alone.  Even  though  we  con- 
cede that  plaintiffs'  grantor,  S.  Patterson,  did  in  fact  occupy 
a  portion  of  this  strip  in  controversy,  there  is  nothing  to  indi- 
cate that  such  occupancy  was  taken  or  held  adverse  to  the 
title  of  his  son,  under  his  deed  from  the  same  grantor.  To 
make  possession  adverse  under  claim  of  right,  there  must  be 
a  claim  as  broad  as  the  possession. 

So  far  as  this  record  shows,  whatever  use  S.  Patterson  and 
his  tenants  made  of  this  strip  of  land  and  of  the  henhouse 
situated  upon  it  was  merely  permissive.  If  S.  Patterson 
claimed  more  than  was  included  in  his  deed,  there  was  noth- 
ing in  the  possession  assumed,  or  the  control  exercised  over 
this  15-foot  strip  by  him,  that  charged  W.  R.,  or  anyone  else, 
with  notice  that  he  claimed  it  under  his  deed  from  Lindsley. 
That  this  was  true  is  emphasized  by  the  relationship  of  the 
parties  at  the  time.  There  is  nothing  in  this  record  to  show 
that  S.  PattersQn  did  not  know  exactly  the  description  of  the 
property  purchased  by  him  from  Lindsley,  as  the  same  was 
recorded  in  his  deed.  There  is  nothing  to  show  that  S.  Pat- 
terson believed  or  thought  that  he  had  purchased  more  than 
the  west  65  feet  of  Lot  3.  It  may  be  assumed  that  he  thought 
the  line  extended  farther  east;  it  may  be  assumed  that  he 
thought  it  extended  as  far  as  plaintiffs  now  claim  the  line  to 
be;  but  the  fact  still  remains  that  there  is  no  evidence  that 
he  claimed  any  land  beyond  the  boundary  of  the  description 
in  his  deed.  His  possession,  therefore,  beyond  the  limit  of 
the  land  purchased,  of  necessity  cannot  be  said  to  be  under 
claim  of  right.  This  would  not  make  it  adverse,  under  the 
rule  laid  down  in  Grube  v.  Wells,  34  Iowa  148,  and  followed 
by  Mills  V.  Penny,  74  Iowa  172;  Fisher  v.  Muecke,  82  Iowa 
547 ;  Goldshorotigh  v.  Piddnck,  87  Iowa  599 ;  Kahl  v,  Schmidt, 
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107.  Iowa  550,  and  Griffin  v.  Brown,  167  Iowa  599.  From 
these  authorities,  it  is  apparent  that,  before  title  can  ripen  by 
adverse  possession,  the  possession  must  be  actual,  open,  noto- 
rious, exclusive,  continuous,  under  color  of  title  or  claim  of 
right,  for  the  statutory  period.  Occupation  alone  is  not  suffi- 
cient, even  for  the  stattitory  period.  It  must  be  shown  that 
the  possession  was  taken  with  the  intention  to  assert  title 
beyond  the  true  boundary  line.  The  presumption,  in  the 
absence  of  any  evidence  to  the  contrary,  is  that,  where  one 
takes  possession  under  a  deed,  his  intention  in  taking  pos- 
session and  in  occupying  it  is  to  hold  and  claim  only  that 
which  is  within  the  territorial  limits  of  his  grant.  There  must 
appear  to  be  a  claim  of  right  to  occupy  beyond  the  tnie 
boundarj'^  line,  before  the  occupancy  can  be  said  to  be  adverse. 
A  mistake  as  to  the  line,  followed  by  occupancy  beyond  the 
line,  does  not  make  the  occupancy  adverse.  We  find  no  evi- 
dence upon  which  to  predicate  a  finding  that  S.  Patterson 
claimed  or  occupied  this  strip  of  land  under  claim  of  right 
or  color  of  title.  There  is  some  testimony  in  the  record  given 
by  the  wife  of  S.  Patterson,  mother  of  W.  R.  Patterson,  in 
substance  as  follows: 

**My  son  had  no  garden  or  any  chickens  at  the  time  we 
were  using  the  chicken  house  and  the  garden.  I  never  had 
any  conversation  with  my  son  as  to  the  division  line  between 
the  lawns.  Both  lawns  were  mowed  by  one  person  at  Ihe 
same  time.  I  never  heard  any  conversation  between  my  hus- 
band and  son  as  to  where  the  line  was  between  the  two  lots. 
There  was  never  any  question  raised  about  the  lines  during 
the  time  we  lived  there.  My  husband  and  I  used  the  chicken 
house  and  the  garden  north  of  the  chicken  house.  Our  son 
never  objected  to  our  use  of  the  chicken  house." 

She  then  says: 

**0n  the  portion  of  the  land  purchased  by  my  husbaiid, 
there  was  a  dwelling  house,  a  barn,  woodshed  and  chicken 
house." 

And  then  she  gives  her  opinion  or  conclusion  that  the 
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cliieken  house  was  on  the  portion  purchased  by  her  husband. 
There  is  nothing  in  the  record  to  indicate  that  she  knew  in 
fact  what  portion  of  the  land  in  controversy  was  conveyed 
to  either  her  husband  or  her  son.  Her  husband  was  dead; 
the  son  was  not  called  as  a  witness.  Inasmuch  as  there  is 
nothing  in  the  record  which  indicates  the  starting  of  the  stat* 
ute  of  limitations  prior  to  the  purchase  by  the  parties  to  this 
suit,  we  are  not  further  concerned  with  the  question  of  adverse 
possession  under  the  statute  of  limitations;  for,  even  though 
it  may  be  conceded  that  the  Jahnkes  claimed  title  to  this  15- 
foot  strip,  and  occupied  it  adversely,  yet  their  occupancy  has 
not  been  for  the  statutory  period.  Their  deed  was  not  exe- 
euted,  nor  possession  taken  under  the  deed,  until  November, 
1907,  and  this  suit  was  commenced  on  the  27th  day  of  Jan- 
uary, 1914. 

III.     It  is  claimed,  however,  that  W.  R.  Patterson  acted 

for  his  father  in  selling  to  these  plaintiffs  the  land  in  Lot 

4.     It  is  claimed  that  he  represented  to  these  plaintiffs  that 

3  Estoppel  •  ^^^  father  was  the  owner  of  this  15-foot  strip 

5S*:  evidOTceP"  ^  question,  and  that,  when  they  purchased, 

sufficiency.  j^  ^^  ^j^^  understanding  that  the  land  eon 

veyed  included  this  15-foot  strip.  This  claim  is  based  on  the 
testimony  of  the  Jahnkes.  It  appears  that,  in  1905,  two  years 
prior  to  the  purchase  of  the  land,  the  senior  Jahnke  had  rented 
from  S.  Patterson  the  land  owned  by  him  in  Lot  4;  that, 
when  he  rented  to  them,  he  gave  them  the  right  to  use  the 
henhouse,  and  said,  * '  The  henhouse  stands  on  my  land  and  is 
mine.  You  put  your  chickens  in  that  henhouse ; ' '  that  there- 
after, while  Jahnkes  were  tenants  of  S.  Patterson,  they  used 
the  henhouse,  and  a  portion  of  this  15-foot  strip  for  garden 
purposes ;  that  thereafter,  W.  R.  Patterson  came  to  the  plain- 
tiff, as  a  representative  of  S.  Patterson,  and  asked  Mr.  Jahnke 
if  he  desired  to  purchase  the  place;  that  W.  R.  was  then 
asked  this  question,  if  he  wanted  to  sell  the  place  that  his 
father  had  rented,  or  * '  that  we  occupied, '  *  and  he  said,  * '  Yes ; ' ' 

Vol.  178  I  a.— 24 
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that  the  price  was  then  agreed  upon  and  the  deal  consum- 
mated, and  the  deed  executed  as  hereinbefore  set  out.  It  is 
claimed  that,  by  this,  W.  R.  Patterson  is  now  estopped  to 
claim  that  the  elder  Jahnke  did  not  acquire  this  15-foot  strip 
at  the  time  of  his  purchase ;  that  Jahnke  went  into  possession 
of  this  15-foot  strip  after  the  time  of  his  purchase,  and  con- 
tinued to  occupy  it  and  was  in  possession  of  it  at  the  time 
the  defendants  purchased;  and  that  they  were,  theitefore, 
charged  with  notice  of  his  right. 

The  plaintiffs  purchased  from  Patterson,  as  evidenced 
by  their  deed,  only  the  west  65  feet  of  Lot  4.  The  house  was 
on  the  land  described  in  their  deed.  It  is  not  claimed  that 
W.  R.  Patterson,  at  the  time  he  said  this,  knew  that  anything 
]iad  been  said  by  his  father  to  this  Jahnke  touching  the  loca- 
tion of  the  henhouse,  or  concerning  his  right  to  this  15-foot 
strip.  He  was  asked  by  Jahnke,  when  he  approached  Jahnke 
to  sell  his  father's  land,  **Is  it  the  same  land  we  rented?" 
and  he  said,  **Yes."  There  was  nothing  to  indicate  any 
fraudulent  purpose  on  his  part,  or  that  he  knew  that  the 
father  had  rented  to  them  more  than  his  deed  called  for,  The 
Jahnkes  did  not  tell  him  at  the  time  that  they  had  occu- 
pied more  of  the  premises  than  the  father  owned.  We  think 
this  evidence  is  altogether  too  meager,  and  is,  therefore,  wholly 
insufficient  on  which  to  base  an  estoppel. 

The  record  presents  no  ground  for  reversal,  and  the  cause 
is — Affirmed. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Marks  Hat  Company^  Appellant,  v.  Joe  Slatnik,  Appellee. 

TRIAL:    Proper  Calendar — ^Transfer  of  Causes— Equity  Aooonntins. 

1  Actions  involving  mutual  and  complicated  accounts  arc  often  co;r. 
nizable  in  equity:  but  an  answer,  in  an  action  at  law,  admitting  the 
receipt  of  all  the  items  of  plaintiff's  account,  but  only  pleading 
orei  charges  antf  failure  to  allow  discountSf  itemized  in  detail,  does 
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not   open   the   door   for   a    transfer   of   it)e   action   to  the   equity 
calendar. 

ACCOUMT  STATED:     Bnplied  Assent— Mistake— I>ae  Diligence  to 

2  Discover.  The  retention  of  an  account  rendered,  without  objec- 
tion to  its  correctness,  may  transform  it  into  an  ' '  account  stated, ' ' 
conclusive  except  for  fraud,  mistake,  etc.,  and  tlie  debtor  may  be 
^ilty  of  sucli  lack  of  diligence  as  to  forfeit  the  right  to  show  the 
mistake. 

APPBAL  AND  £BBOB:    Abstracts  of  Becord — ^Preparation— Kules — 

3  Violation — Effect.  ''Preserve  everything  material  to  the  ques- 
tion to  be  decided  and  omit  everything  else,"  is  a  rule  of  such 
imperative  necessity  in  the  preparation  of  abstracts  that  a  gross 
violation  thereof  may  lead  to  a  disregard  of  the  errors  assigned 
and  to  a  peremptory  affirmance. 

PRINCIPLE  APPLIED:  An  abstract  contained  :^68  pages,  two 
thirds  of  which  were  a  confusing  encumbrance.  The  objectionable 
features  to  over  300  pages  were  (a)  questions  and  answers  in  full, 

(b)  answers  in  full  without  being  purged  of  immaterial  matter, 

(c)  numerous  objections  and  rulings  not  referred  to  in  argument, 
and  (d)  statements  of  attorneys  not  pertinent  to  any  error  assigned. 
Held,  the  record  showing  some  support  for  the  verdict,  the  cause 
should  stand  affirmed. 

Appeal  from  Polk  District  Court, — William:  S.  Ayres,  Judge. 

Saturday,.  November  20,  1915. 

Rehearing  Denied  Friday,  November  17,  1916. 

Action  on  an  account.-  The  defendant  pleaded  over- 
charges .and  failure  to  allow  discounts,  by  way  of  a  set-off. 
The  verdict  was  for  plaintiff  for  much  less  than  claimed,  and 
from  judgment  thereon,  it  appeals. — Affirmed. 

Charles  F.  Maa:well  and  Wm,  Wilcaxen,  for  appellant. 
Parsons  &  Mills,  for  appellee. 

Ladd,-  J. — I.  The  petition  alleged,  on  and  between  June 
21,  1912,  and  July  28,  1913,  the  sale  of  merchandise,  set  out  in 
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an  itemized  account  attached  thereto,  amounting  to  $21,382.80, 

on  which  payments  are  credited  totaling  $16,- 
'  ccdei^'ar^^uinB-  688.68,  leaving  a  balance  of  $4,694.12,  for 

f  er  of  causes : 

equity  account-  which  judgment  was  demanded.  The  defend- 
ant admitted  that  all  the  items  had  been  pur- 
chased by  him  and  that  all  payments  had  been  ctedited,  but 
alleged  that,  in  December,  1909,  he  entered  into  an  oral  agree- 
ment with  plaintiff,  by  the  terms  of  which,  the  latter  under- 
took to  furnish  defendant  hats  and  fur  caps  at  the  factory 
price  plus  $1.50  per  dozen,  and  Panama  hats  at  the  factory 
price  plus  $3  per  dozen,  and  to  allow  defendant  a  6  per  cent 
discount  oflf  all  bills  as  these  were  paid;  that  plaintiif  had 
omitted  to  allow  discounts  in  the  sum  of  $1,174.75,  and  made 
overcharges  amounting  to  $3,572.36,  an  itemized  statement  of 
which  was  attached.  The  reply  was  a  general  denial  and 
pleading  of  accounts  stated  and  promise  to  pay.  Thereupon, 
the  plaintiff  moved  that  the  cause  be  transferred  to  the  equity 
side  of  the  calendar,  and  overruling  of  this  motion  is  the 
first  assigned  error.  The  grounds  on  which  the  transfer  was 
sought  were:  (1)  That  *'an  equity  accounting  is  necessary, 
which  said  accounting  involves  a  detailed  statement  of  ac- 
count extending  over  a  long  period  of  years  and  several  thou- 
sand separate  and  distinct  items  of  a  very  small  amount;" 
and  (2)  **the  doctrine  of  equity  set-offs  and  equitable  estoppel 
is  also  involved  under  the  issues  as  presented  by  the  pleadings 
in  this  case.*'  The  last  ground  is  not  insisted  on  in  argument, 
and  the  first  is  not  tenable.  The  law  is  well  settled  that,  when 
the  trial  exacts  the  examination  of  complicated  mutual  ac- 
counts, the  cause  may  properly  be  transferred  to  the  equity 
side.  Blair  Tawn  Lot  &  Land  Co.  v.  Walker,  50  Iowa  376 ; 
White  V.  Hampton,  10  Iowa  238;  Burt  v,  Harrah,  65  Iowa 
643.  But  where  the  account  is  on  one  side  only,  or  where 
there  are  no  mutual  demands,  but  merely  payments  pleaded 
by  way  of  set-offs,  the  case  is  not  cognizable  in  equity.  Mc- 
Martin  v,  Bingham^  27  Iowa  234 ;  District  Township  of  Oramt 
V.  Bulles,  69  Iowa  525. 


r 
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Not  a  single  item  in  the  account  attached  to  the  petition 
is  questioned,  save  in  that  the  price  stated  is  more  than 
agreed.  The  mere  fact  that  defendant  has  itemized  .these 
alleged  overcharges  does  not  constitute  this  an  account  on  his 
part.  It  amounts  to  no  more  than  a  specific  objection  to  the 
prices  as  stated  in  plaintiff's  account.  Nor  is  the  detached 
statement  of  credits  of  omitted  discounts  claimed  by  defend- 
ant an  account  in  any  proper  sense.  It  is  merely  a  specific 
pleading  of  the  alleged  omissions  in  plaintiff's  account,  with 
a  prayer  that  these  be  allowed  as  offsets.  Even  if  the  itemized 
statement  of  these  overcharges  and  discounts  were  to  be 
treated  as  accounts,  the  only  dispute  was  over  these,  and  the 
mutuality  exacted  to  invoke  equitable  jurisdiction  was  lack- 
ing. Upon  the  jury's  finding  that  the  agreement  was  entered 
into  as  alleged,  little  difficulty  would  be  experienced  in  ascer- 
taining (1)  the  overchai^es  and  (2)  the  discounts  to  which 
defendant  was  entitled  as  credit.  The  motion  to  transfer  was 
rightly  overruled. 

II.  Itemized  bills  with  prices  annexed  were  sent  to  de- 
fendant when  or  shortly  after  the  goods  were  received  by 
him,  and  no  objection  was  made  thereto.  Appellant  argued 
2.  Account  *^^^   these    should    be   treated    as   accounts 

SJSSr'^Ji"^  stated.    The  defendant  testified  that,  in  doing 
ilence^o^dls-       as  he  did,  he  acted  upon  the  supposition  that 

the  prices  were  as  agreed,  and  that  he  did  not 
discover  the  overcharges  until  long  afterwards.  An  account 
stated  is  not  conclusive,  but  only  prima-facie  evidence  of  the 
accuracy  of  the  items,  and,  where  a  showing  tending  to  excuse 
the  delay  like  that  before  us  is  made,  it  is  for  the  jury  to 
say  whether,  in  the  exercise  of  due  diligence,  he  ought  not 
to  have  sooner  discovered  the  errors.  If  he  had,  then  he  is 
bound;  but,  if  not,  the  accuracy  of  the  account  may  be 
inquired  into.  HoUenbeck  v.  Fistine,  105  Iowa  488 ;  Coie  v. 
Chaiies  City  Nat,  Bank,  lU  Iowa  632. 

III.  Appellant  has  argued  the  other  seven  assignments 
of  error  together,  asserting  that  all  relate  to  the  sufficiency  of 
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the  evidence  to  sustain  the  findings  involved  in  the  verdict. 
We  are  not  inclined  to  review  the  evidence  in  detail,  for  two 
reasons:  (1)  No  useful  purpose  would  be  served  thereby; 
and  (2)  the  rules  of  this  court  were  ignored  in  the  prepara- 
tion of  the  abstract* 

Parties  in  the  preparation  of  abstracts  are  to  **  preserve 
everything  material  to  the  questions  to  be  decided  and  omit 
everything  else/'     Rule  52.     Brevity  in  an  abstract  is  not 

only  a  commendable  quality,  so  long  as  all 

3.  Appeal  AND  BR-  ^     •   i  xx  x   j     i.    .    •.    • 

ROR :  abstracts     material  matters  are  presented,  but  it  is  ex- 

of  record :  prep-  .    .        ,  i         ,         ,  ,  ^ 

aration:  rules:     prcssly  cnioHied  by  the  above  rule.    Howcurd 

violation :  effect.    '^  •^         •'  ^ 

V.  Pratt,  110  Iowa  538,  It  is  not  proper  to 
set  out  in  the  abstract  the  entire  testimony  of  witnesses  by 
question  and  answer,  without  excluding  immaterial  matters. 
Vaughn  v.  SmitK  58  Iowa  553 ;  Tootle  v.  Taylor,  64  Iowa  629 ; 
Staie  V,  Hull,  83  Iowa  112;  Piper  v,  Fletcher,  115  Iowa  263. 
And  where  the  rule  of  this  court  is  ignored  and  the  abstract 
is  made  up  by  printing  the  questions  and  answers  of  the 
witnesses,  or  the  answers  only  in  full,  regardless  of  their 
materiality,  the  judgment  may  well  be  aflBrmed  without  ex- 
amining the  abstract.  Phillips  v.  Crips,  108  Iowa  605;  Cres- 
sey  V.  Lochner,  109  Iowa  454;  Hurley  v.  Hurley,  117  Iowa  621. 
In  the  case  at  bar,  the  abstract  contains  368  pages,  306 
of  which  consist  of  the  questions  and  answers,  or  answers  in 
full,  together  with  numerous  objections  and  rulings  thereon,  • 
none  of  which  are  referred  to  in  argument,  and  statements 
of  attorneys  not  pertinent  to  any  error  discussed.  Had  the 
method  pursued  in  printing  the  abstract  been  discovered  in 
time,  it  should  have  been  stricken  from  the  record,  and  coun- 
sel given  the  opportunity  to  prepare  an  abstract  containing 
all  of  the  record  material  to  a  review,  which  need  not  have 
exceeded  100  or  125  pages.  As  this  was  not  done,  we  have 
gone  into  the  abstract  deep  enough  to  ascertain  that  there 
was  evidence,  either  direct  or  circumstantial,  in  support  of 
tl)e  finding  of  the  jury  on  every  issue  suggested  in  appellant's 
argument,  though  this  but  meagerly  refers  to^  its  contents. 
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For  these  reasons,  we  are  content  to  say,  without  reviewing 
the  evidence,  that  it  was  such  as  to  preclude  any  interference 
with  the  verdict. — Affirmed, 

Deemer,  Gaynor  and  Saungeb,  JJ.,  concur. 


W.  B.  Murphy,  Appellant,  v.  Continental  Insurance  Com- 
pany, Appellee. 

IKSUBANCE:     Fire  Insurance — Soliciting  Agent — ^Authority.    Mere 

1  soliciting  agents  have  no  authority  to  determine  the  legal  effect 
of  a  poliry  of  insurance.  Such  authority  will  not  be  presumed. 
It  must  be  proven.  So  held  where  such  an  agent  undertook  to*  tell 
the  assured  that  his  policy,  in  connection  with  certain  language 
in  an  application,  would  cover  all  the  hay  raised  by  the  insured. 

IKSXJBANCE:     Tire   Insurance — ''Hay  in   Stack."     Insurance   on 

2  "hay  in  stack"  does  not  cover  bay  in  a  mow  of  a  barn. 

INSTJBANCE:      Fire   Insurance — ''Farming   Utensils."      "Farming 

3  utensils,"  as  employed  in  a  policy  of  insurance  issued  to  one 
engaged  in  general  farming,  includes  any  instrumentality  within 
the  meaning  of  the  word  "utensil,"  made  use  of  ou  a  farm.  So 
held  as  to  a  windmill  and  stock  scales  stored  on  a  farm  awaiting 
erection. 

INSURANCE:     Fire  Insurance — "Tools."     Neither  a  windmill  nor 

4  stock  scales  stored  in  a  building  on  a  farm  is  a  "farm  tool," 
within  the  meaning  of  such  latter  terms,  as  used  in  a  policy  of 
insurance. 

Appeal  from  Iowa  Distrut  Court, — R.  P.  Howell,  Judge. 

Wednesday,  May  10,  1916. 

Rehearing  Denied  Friday,  November  17,  1916. 

Action  for  indemnity  on  an  insurance  policy  resulted  in 
a  directed  verdict  for  defendant  and  judgment  thereon.  The 
plaintiff  appeals. — Ueversed. 
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W.  E.  Wallace  and  J.  M.  Dawer,  for  appellant. 
Stapletan  ife  Stapletmi,  for  appellee. 

Ladd,  J. — The  defendant  issued  its  policy  of  insurance  to 
plaintiff  on  February  19,  1912,  agreeing  to  indemnify  him 
against  loss  or  damages  by  fire,  **$700  on  farming  utensils, 
cream  separator,  mowers,  harvesters,  reapers,  corn  binders, 
farm  and  garden  tools  (other  than  threshers,  clover  hullers, 
and  engines)  on  the  premises  of  the  assured,  .  .  .  $500  on 
hay  in  stacks  on  cultivated  premises  on  farm  herein  described 
.  .  .  situated  (except  as  otherwise  above  provided)  and 
confined  to  premises  described  in  application,  occupied  by  as- 
sured, .  .  .  440  acres.  Sections  28,  29,  38,  Township  81, 
Range  11,  county  of  Iowa,  state  of  Iowa.'' 

The  plaintiff  had  purchased  a  new  windmill,  several 
years  previous,  and  stored  it  in  his  corn  crib  until  he  could 
put  it  up.  Stock  scales  had  been  taken  down  and  stored 
in  an  old  granary.  Both  buildings  with  their  contents  were 
destroyed,  August  20,  1913.  A  few  days  previous,  hay  esti- 
mated at  30  tons,  in  a  barn  situated  on  what  is  designated 
the  **Hall  farm,"  was  burned.  This  Hall  farm  was  oper- 
ated under  oral  lease  by  the  assured  when  the  policy  issued, 
and  until  bought  by  him,  June  7,  1913. 

I.     The  policy,  among  other  things,  insured  the  bam  and 
**$100  on  hay  therein."     This  was  the  fifth  item,  and  the 
twelfth  item  read:     **$500  on  hay  in  stacks  on  cultivated 
1.  INSURANCE :nre  Premises  on  farm  herein  described."    In  the 
sollcitinl agent:  application,     instead     of     **on     cultivated 
authority.  premises,"  as  in  the  policy,  the  words  **or 

cultivated  premises"  followed  **farm,''  and  plaintiff  testified 
that,  after  preparing  the  application,  it  was  found  that  the 
insurance  was  not  rightly  distributed  on  hay,  and  that  the 
agent  added  the  words  as  stated,  and  explained  that,  by  so 
changing  the  application,  the  policy  would  cover  all  hay  the 
insured  raised,  and  it  was  alleged  in  an  amendment  to  the 
petition  that  they  agreed: 
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**That  said  policy  was  to  cover  and  insure  all  hay  that 
plaintiff  might  raise  or  produce  on  said  sections  and  that 
said  written  insertion  was  made  with  mutual  intention  and 
understanding  to  cover  their  agreement  as  aforesaid  to  cover 
all  such  hay. ' ' 

But  the  insured  must  be  assumed  to  have  known  that 
the  application  was  not  the  contract,  and  that  the  policy  for 
which  he  was  i^pplying  would  state  the  terms  of  their  agree- 
ment. The  insured  does  not  contend  that  any  fact  was  mis- 
represented or  that  anysfraud  was  practiced  on  him  by  the 
a^nt.  His  contention  is  that,  the  agent  having  advised  what 
the  policy  would  insure,  the  company  is  estopped  from  assert- 
ing otherwise.  To  construe  or  interpret  the  policy  issued  or 
to  be  issued  is  no  part  of  the  agent's  duty.  In  Dryer  v, 
Security  Fire  Ins.  Co.,  94  Iowa  471,  the  insured  testified 
that  the  agent  told  him  that  he  could  move  his  property  to 
any  place  in  the  county  by  giving  notice  to  the  company,  and, 
in  denying  liability  for  loss  of  property  elsewhere  than  cov- 
ered by  the  policy,  the  court,  8[)eaking  through  Robinson. 
J.,  said  the  agent  *' appears  to  have  been  only  a  soliciting 
aprent,  and,  if  that  was  his  true  character,  it  was  no  part  of 
hbj  duty,  and  not  within  the  scope  of  his  powers,  to  contract 
for  his  principal,  to  construe  its  policies,  or  to  determine 
their  legal  effect.  As  he  was  a  special  agent,  not  clothed  with 
any  apparent  right  to  do  more  than  to  solicit  insurance,  and 
to  perform  such  acts  as  were  incident  to  that  power,  the 
plaintiff  was  charged  with  knowledge  of  the  limitations  of  his 
agency,  and  was  not  authorized  to  give  any  contractual  effect 
to  the  statements  he  made.  His  principal  was  bound  by  the 
knowledge  he  had  when  the  application  was  prepared  and 
accepted,  but  not  by  statements  he  made  outside  the  scope 
of  his  apparent  powers.'* 

In  Cornelius  v.  Farmers^  Ins.  Co.,  113  Iowa  183,  184, 
the  agent  had  represented  that  for  an  additional  premium  he 
would  make  the  application  so  that  the  property  would  be 
insured  when  vacant,  and  we  there  said: 
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*'It  thus  appears  that  the  application  contained  no  mis- 
statement of  any  existing  fact  or  past  transaction,  nor  did  it 
omit  any.     What  was  said  related  solely  to  an  anticipated, 
though  not  settled,  use  of  the  property.    It  was  an  arrange- 
ment as  to  conditions  of  the  policy,  with  which  a  soliciting- 
agent  had  nothing  to  do,  rather  than  a  representation  of  the 
existing  or  past  conditions  of  the  property  to  be  insured. 
That  such  an  agent  has  no  authority  to  make  a  binding  con- 
tract for  insurance,  or  what  shall  be  the  provisions  of   a 
policy,  is  too  well  settled  to  require  ^any  citations.    The  scope 
of  his  authority  is  limited  to  taking  applications,  and   as, 
within  this,  it  is  his  duty  to  see  that  the  condition  of  the 
property  is  truly  and  fully  disclosed  when  he  undertakes 
to  prepare  them  for  the  assured,  the  company  may  not  take 
advantage  of  omissions  or  misstatements  of  facts  or  condi- 
tions affecting  the  risk.     Fitchner  v.  Association,  103  Iowa 
280.    But  whatever  he  may  say  as  to  the  effect  of  the  policy 
or  what  it  shall  cover,  or  of  its  conditions,  is  mere  opinion 
on  his  part,  pertaining  to  matters  wholly  without  the  scope 
of  his  employment.     Talks  and  agreements  in  reference  to 
matters  of  future  performance  are  merged  in,  and  presumed 
to  be  expressed  in,  the  policy,  which,  as  in  the  case  of  other 
written  contracts,  becomes  effective    as  the  consummation  of 
their  wishes  and  intentions  by  its  delivery  on  the  part  of  the 
company  and  acceptance  by  the  assured.    Moore  v.  hisurance 
Co.,  72  Iowa  416;  Baldwin  v.  State  Ins,  Co,y  60  Iowa  497; 
Stephens  v.  Insurance  Co.,  87  Iowa  283;  Ostrander,  Insur- 
ance, 186.     Nor  can  anything  he  may  impart  concerning  a 
future  contingency  operate  as  an  estoppel  against  the  insurer. 
This  is:    First,  because  he  is  given  no  such  authority;  and, 
secondly,  for  the  reason  that  the  doctrine  of  estoppel  is  never 
applied  save  where  the  representation  relates  to  a  present  or 
past  fact,  or  state  of  facts,  unless  it  has  reference  to  an  in- 
tended abandonment  of  an  existing  right,  upon  which  another 
Jias  relied.'' 

Here  there  was  no  misrepresentation  of  or  omission  to 
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8tate  any  fact  of  which  the  company  would  be  assumed  to 
know  from  the  knowledge  of  its  agent.  See  Fwnk  v.  Anchor 
Fire  Ins.  Co.,  171  Iowa  331.  What  the  agent  undertook  was 
to  tell  the  assured  what  the  policy  would  cover,  and  this  was 
clearly  beyond  the  scope  of  his  agency.  In  so  far  as  appears 
from  the  record,  the  only  evidence  bearing  thereon  was  that 
he  solicited  the  insurance  and  prepared  the  application,  which 
was  signed  by  the  assured.  This  was  the  work  of  a  soliciting  " 
agent,  and,  in  the  absence  of  evidence  that  he  possessed 
powers  in  excess  of  those  exercised  therein,  it  ought  not  to  be 
assumed  that  he  was  something  more.  In  other  words,  we 
cannot  assume,  without  proof,  that  the  agent  was  endowed 
with  authority'  to  say  what  the  policy  in  response  to  the 
application  would  be,  or  its  meaning.  It  was  retained  by 
the  assured  without  objection  and  without  claim,  but  that  he 
was  aware  of  its  contents.     Unless  it  covered  the  hay  put 

in  the  bam,  then  there  can  be  no  recovery  for 
*  jMuraJSe?'  ^^  loss  of  the  hay.    The  insurance  was  on  **hay 

in  stack"  only.  A  stack  of  hay,  grain,  straw 
or  the  like,  is  a  large  quantity  thereof  collected  and  usually 
built  up  in  layers  in  conical,  oblong  or  rectangular  form,  to 
a  point  or  ridge  at  the  top,  so  that  it  will  be  preserved  against 
the  inclemencies  of  weather.  Hec  PeopU  v.  Doyle  (Gal.)  110 
Pac.  458;  Partners'  Mut.  v.  Kescr  (Ind.),  88  N.  E.  349.  Of 
course,  it  may  be  stacked  under  cover,  or  cover  may  be  placed 
over  it.  In  Farmers'  Mut.  v.  Keser,  supra,  it  was  stacked  in 
a  shed.  In  Eegina  v,  Munson,  2  Cox  C.  C.  186,  haulm  was 
stacked  under  cover  in  a  building  which  had  been  used  as  a 
stable.  The  accused  insisted  that  there  was  a  variance  be- 
tween the  charge  of  having  set  fire  to  a  stack  of  haulm  and 
the  proof,  but  Coleridge,  J.,  said : 

"I  do  not  think  it  essentially  necessary  to  a  stack  that 
it  should  be  erected  out  of  doors.  It  is  enough  if  the  .mate- 
rial be  collected  direct  in  the  field  and  'stacked'  in  a  build- 
ing.'' 
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In  Beniam  v.  Farmers'  Mut.  F.  his.  Co.  (Mich.),  26  L.  R. 
A.  237,  the  court  decided  that : 

**The  term  'stack'  has  a  well-defined  meaning,  and  can- 
not be  said  to  include  grain  in  a  mow  in  a  bam. ' ' 

Nor  do  we  think  that  '*hay  in  stack'*  is  susceptible  to 
being  construed  as  hay  in  the  mow  of  a  bam.  Such  is  not 
the  ordinary  meaning  of  the  expression.  No  one  would  think 
of  hay  stowed  away  in  a  barn  as  being  a  stack.  The  court 
rightly  denied  recovery  for  the  hay  burned. 

II.  Was  the  windmill  or  scale  a  farm  tool  or  farming 
utensil  ?    *  *  Tool  * '  is  defined  iu  Webster 's  Dictionary  as : 

''An  instrument  of  manual  operation,  as  a  hammer,  saw, 

3.  iN8URANCB:flre  P^"®'    ^^    ^^   ^^^    ^^^«^    ^^^^    ^^    facilitate 
'tarming^uten-    luechanical  operation,  as  distinguished  from 

alia   " 

an  appliance  moved  by  machinery ;  the  instru- 
ment of  a  handicraftsman  or  laborer  at  his  work ;  an  imple- 
ment ;  as,  the  tools  of  a  joiner,  smith,  shoemaker, ' '  etc. 

A  similar  definition  is  to  be  found  in  the  Century  Dic- 
tionary. Evidently,  by  the  words  "garden  tools"  are  meant 
instruments  or  devices  movable  in  character  and  operated  by 
hand,  or  possibly  by  other  motive  power  in  the  performance 
of  work  or  in  doing  work  in  the  garden  or  on  the  farm.  The 
word  "utensils"  is  much  broader  in  meaning,  though  it  may 
be  applicable  to  many  implements  designated  "tools,*'  in 
common  parlance.  The  Century  Dictionary  defines  "utensil" 
as: 

"An  instrument  or  implement,  as,  utensils  of  war;  now, 
more  especially,  an  instrument  or  vessel  in  common  use  in 
the  kitchen,  dairy  or  the  like,  as  distinguished  from  agricul- 
tural implements  and  mechanical  tools." 

Webster's  Dictionary  says  it  is: 

"An  instrument  or  vessel,  especially  one  used  in  the 
kitchen  or  in  a  dairy. ' ' 

The  Supreme  Court  of  North  Carolina,  in  Elliott  v.  Po»- 
ien,  57  N.  C.  433,  said  that  the  word  "utensil"  will  embrace 
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everything  for  household  purposes  or  applicable  to  the  trade 
to  which  the  term  has  reference. 

In  Laporte  v.  Libby,  114  La.  570,  the  court  expressed 
the  same  view : 

**The  word  'utensils'  more  especially  means  an  imple- 
ment or  vessel  for  domestic  or  farming  use.  See  Standard 
Dictionary,  verbo.  As  used  in  Civil  Code,  Article  3259, 
'utensils'  is  a  translation  of  'ustensiles/  used  in  Article  2102 
of  the  Code  Napoleon.  This  word,  in  France,  has  been  held 
to  include  a  threshing  machine.  Fuzier  Herman,  Code  Civil, 
Vol.  4,  p.  873.  In  French  jurisprudence  the  word  is  used 
as  synonymous  with  *  agricultural  instruments,'  whatever  may 
be  their  nature.  Baudry  Lacantinerie,  Droit  Civil,  Des  Priv- 
ileges, Vol.  1,  p.  445,  No.  472.  Laurent  says  that  the  word 
*QStensiles'  has  a  very  extended  meaning.  It  has  been  held 
in  other  states  of  the  Union  that  'mowers'  and  *  combined 
harvesters'  used  by  debtors  for  necessary  farm  work  are 
within  the  meaning  of  the  term /farming  utensils  or  imple> 
ments,'  as  used  in  exemption  laws.  .  .  .  We  are  of  the 
opinion  that  a  steam  thresher  is  clearly  within  the  term 
*  farming  utensils,'  as  used  in  Civil  Code,  Article  3259." 

A  combined  harvester  was  held  to  be  a  utensil  in  In  re 
Estate  of  Kl^mp,  119  Cal.  41,  and  a  thresher  was  so  found  to 
be  in  Spence  v.  Smith,  121  Cal.  536.  In  Lahn  v.  Carr,  120 
La.  797,  it  is  said  that  a  steam  engine  used  in  connection 
with  a  pump  for  irrigation,  with  a  thresher,  and  with  ma- 
chinery for  cultivating  a  crop  of  rice,  and  not  shown  to  have 
been  used  for  any  other  purpose  than  the  cultivation  and 
harvesting  of  such  crop,  is  a  "farming  utensil"  within  Civil 
Code,  Art.  3259,  on  which  the  privilege  of  the  vendor  is 
superior  to  that  of  the  lessor  of  the  land,  and  this  whether 
the  engine  was  bought  as  part  of  the  pump,  or  of  the  thresher, 
or  at  any  other  time  and  from  any  other  source. 

In  Ph(Bnix  Ins.  Co.  v.  Stewart,  53  111.  App.  273,  the 
court  adjudged  a  hay  press  a  farming  utensil.  In  Royston  v. 
McCnUey   (Tenn.),  52  L.  R,  A.  899,  blacksmith  tools  used 
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in  ope;*ating  a  farm  were  held  to  pass  under  a  bill  of  sale  as 
utensils.  This  court  found  ** binding  twine''  to  be  included 
in  ** stock  of  implements/'  in  Davis  v.  Anchor  Miit,  Fire  Ins. 
Co.,  96  Iowa  70.  See  Reynolds  v.  Iowa  <&  Neb.  hhs.  Co.,  80 
Iowa  563.    No  case  precisely  in  point  has  been  cited,  nor  have 

we  been  able  to  discover  any.     Of  course, 

4.  Insurance :  fire         ..,        .i.         •     i     mi  ^i.  i  i  •  i 

Insurance:  neither  the  Windmill  nor  the  scale  can  be  said 

"tools." 

to  come  within  the  definition  of  farm  tool. 
But  farming  utensil,  as  pointed  out,  is  of  much  broader  sig- 
nificance than  ''farm  tools."  The  policy  does  not  limit  the 
expression  to  any  particular  phase  of  farming.  The  word 
is  used  in  the  generic  sense.  See  Ba^iJc  of  Dearborn  v,  Mainey, 
132  Fed.  75.  And  by  ** farming  utensils"  were  intended  any 
instrumentalities  within  the  meaning  of  the  word  *' utensils," 
made  use  of  on  a  farm.  The  assured  was  engaged  in  general 
farming,  including  the  keeping  and  raising  of  stock.  Teams 
and  stock  must  have  water,  and  the  modern  farmer  requires 
scales  by  which  to  test  the  values  of  feed,  the  growth  of  his 
stock,  and  to  protect  himself  in  the  matter  of  weight  when 
disposing  of  grain  or  stock  on  the  market.  Both  are  in  com- 
mon use  and  are  appropriate  to  successful  operation  of  the 
farm,  and,  as  we  think,  are  fairly  within  the  meaning  of 
"farming  utensils,"  at  least  vvhon  not  permanently  attached 
to  the  realty.  That  they  may  be  so  annexed  to  the  soil  as 
to  become  part  of  the  realty  is  well  settled.  See  Thomson 
V.  Srmth,  111  Iowa  718;  State  Security  Batik  v.  Hoskins,  130 
Iowa  339;  Phelps  cC  Bigelow  Windmill  Co.  v.  Baker  (Kans.), 
30  Pac.  472.  But  either  may  be  so  attached  as  to  be  remov- 
able as  a  trade  fixture.  Neither  was  attached  at  all,  and  it 
would  not  seem  that,  even  though  designed  for  permanent 
annexation  to  the  soil,  this  alone  would  preclude  their  classi- 
fication as  farming  utensils.  Surely,  an  implement  establish- 
ment carrying  a  full  line  of  farm  implements  would  not  ex- 
clude windmills  from  their  stocks.  That  its  motive  power  is 
wind  is  not  controlling,  for  many  utensils  are  operated  by 
steam.    Moreover,  were  the  pumping  done  by  an  engine,  as 
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is  common,  there  would  be  no  hesitancy  in  declaring  it  a 
utensil,  which,  in  its  derivation,  means  an  implement  for 
use.  These  were  implements  for  pumping  and  weighing,  and, 
though  not  in  actual  use,  were  utensils,  within  the  language 
of  the  policy,  K  not,  what  were  they  ?  They  were  not  appur- 
tenances to  the  land,  and  that  they  might  become  such  did 
not  obviate  the  application  of  nomenclature  which  seems  cor- 
rect, appropriate  and  fairly  within  the  terms  of  the  contract. 
—Reversed. 

Evans,  C.  J.,  Gaynor  and  Salinger.  JJ.,  concur. 


Susan  J.  O'Cqnnor,  Appellee,  v.  Knights  and  Ladies  op 

Security,  Appellant. 

INSUBANCE:  Life  Insarance — ^Automatic  Suspension — ^Waiver.  A 
1  provision  in  a  policy  of  life  insurance  automatically  suspending  the 
policy  for  the  nonpayment  of  dues  or  asses&mentfi  by  a  stated  time, 
is,  in  the  absence  of  fraud,  waive<l  by  the  unconditional  receipt  a*nd 
retention  of  such  payments  by  the  company,  after  the  time  stipu- 
lated, with  knowledge,  express  or  implied,  that  the  policyholder 
was,  in  good  faith,  making  such  payment  for  the  sole  purpose  of 
preserving  the  life  of  his  policy. 

PRINCIPLE  APPLIED:  A  fraternal  beneficiary  certificate  of 
insurance  provided  that  failure  to  pay  assessments  and  (^es  on 
or  before  the  last  of  each  month  ipso  facto  suspended  the  insured 
and  terminated  the  insurance.  The  insured)  on  February  16th,  when 
he  was  in  good  health,  drew  and  forwarded  his  check  in  payment 
of  his  February  assessment.  For  some  reason  'not  disclosed,  the 
check  did  not  reach  the  local  lodge  officials  until  March  5th.  In 
the  meantime,  and  on  February  22d,  the  insured  was  taken  sick. 
The  payment  received  on  March  5th  was  accepted  by  the  lodge 
officials,  and  they  sent  the  insured  a  receipt  for  th^  February  d^ies 
and,  by  an  endorsement  on  the  receipt,  directed  him  where  to  semi 
assessments.  The  said  officials  did  not  then  know  that  the  insured 
•was  ill,  but  made  no  inquiries  of  any  kind.  The  March  and  April 
assessments  were  paid  strictly  on  time,  and  were  accepted  uncon- 
ditionally. No  fraud  was  practiced  by  the  insured.  Insured  died 
In  April,  following,  of  the  sickness  contracted  on   February  22d. 
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Held,  there  was  a  double  waiver  of  the  right  to  forfeit  the  policy, 
(1)  by  the  unconditional  acceptance  and  retention  of  the  payment 
received  on  March  5th,  and  (2)  by  the  like  subsequent  acceptance 
and  retention  of  the  payments  tot  March  and  April. 

CONTBAOTS:  Forfeiture — ^Waiver.  A  provision  for  the  forfeiture 
2  of  all  rights  under  a  contract,  made  for  the  distinct  benefit  of  one 
of  the  parties  thereto,  may  be  waived  by  such  party,  even  though 
he  has  carefully  stipulated  against  such  waiver.  So  held  as  to  a 
provision  automatically  suspending  a  life  insurance  policy  for  the 
nonpayment  of  dues  and  assessments  within  a  stipulated  time. 

INStTSANCE:  Life  Insurance — ^Autamatic  Suspension— Avoidance 
^»  of  Waiver.  The  waiver  of  forfeiture  by  the  conduct  of  an  insur- 
ance company  in  unconditionally  receiving  and  retaining  payments 
of  asaessments  and  dues,  which  were  made  after  the  time  specifically 
required  by  the  policy,  without  fraud  on  the  part  of  the  insured, 
is  not  obviated  by  the  fact  that  the  company,  when  it  received  the 
payment,  did  not  knoic  that  the  insured  tens  in  ill  health* 

PRINCIPLE  APPUED:     See  No.  1. 

INSURANCE:     Life  Insurance — ^Forfeiture — Waiver  of  Former  For- 
4     feiture.  An  unconditional  accieptance  of  an  assessment  on  a  policy 
of  insurance  waives  all  former  known  grounds  of  forfeiture. 

PRINCIPLE  APPLIED:     See  No.  1. 

PBINOIPAL  AND  AGENT:  The  Relation — Stipulation  Against  Fact 
')  — Insurance.  It  is  futile  to  attempt  to  stipulate  that  a  certain 
person  is  not  the  agent  of  another,  when  in  truth  and  faet  hv  in 
ftuch  agent.  So  held  where  a  policy  of  insurance  provided,  in  effect, 
that  the  officers  of  the  local  lodge  should  not  be  considered  the 
agents  of  the  parent  lodge. 

Appeal  from  Chickasaw  District  Cmirt. — W.  J.   Springer, 

Judge. 

a 

Thursday,  June  29, 1916. 

Rehearing  Denied  Friday,  November  17,  1916 

Action  to  recover  amount  alleged  to  be  due  on  a  benefit 
certificate  issued  on  the  life  of  plaintiff's  husband.  Judg- 
ment for  the  plaintiff  in  the  court  below.  Defendant  appeals. 
—AiTinnech 
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M.  E,  Oeiser,  for  appellant. 

Smith  &  O'Connor,  for  appellee. 

Qaynor,  J. — This  action  is  brought  to  recover  an  amount 
alleged  to  be  due  on  a  certificate  of  insurance  issued  by  the 
defendant  company  to  Victor  E.  O'Connor,  in  the  amount  of 
$1,000.    This  certificate  was  issued  on  the  21  st  day  of  October, 

1913,  and  the  plaintiff  was  named  as  beneficiary.  The  assured, 
Victor  E.  O'Connor,  died  on  the  2d  day  of  April,  1914,  within 
six  months  from  the  issuance  of  the  certificate.  The  certifi- 
cate provided  that,  if  the  assured  died  within  six  months  from 
the  issuing  of  the  policy,  the  beneficiarj'  should  be  entitled 
to  receive  but  60  per  cent  of  the  total  amount  named  in  the 
policy.  It  is  admitted  that  due  proofs  of  death  were  filed,  as 
required  by  the  certificate  and  laws  of  the  company.  The 
national  executive  committee  of  the  appellant  company  passed 
upon  plaintiff's  claim  and  rejected  the  same.  The  assured 
paid  all  the  assessments  required  by  the  certificate  and  the 
laws  of  the  society,  up  to  the  time  of  his  death. 

The  defense  is  based  on  the  claim  that  the  February, 

1914,  assessment  and  dues  were  not  paid  during  the  month 
of  February;  that  the  same  were  not  paid  to  the  local  coun- 
cil until  the  5th  day  of  March,  1914;  that  he  was,  at  the  time 
of  and  prior  to  the  time  of  payment,  in  ill  health  and  danger- 
ously sick,  and  that  this  fact  was  not  known  to  the  insurer 
at  the  time  the  February  assessment  was  paid  and  received. 
This  defense  is  based  on  the  constitution  and  by-laws  of  the 
society,  which  provide,  in  substance,  and  so  far  as  material 
to  this  controversy,  as  follows : 

**0n  or  before  the  last  day  of  each  month,  the  member 
shall  without  notice,  pay  the  sum  of  one  assessment  and  the 
local  dues  to  the  financier  of  the  local  council.  The  financier 
of  each  subordinate  council  shall  keep  a  book,  wherein  all 
regular  and  special  assessments  and  dues  received  from  each 
member  holding  a  valid  certificate  shall  be  credited.     Such 

Vol.  178IA.—26 
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entries  shall  be  made,  showing  the  date  when  actually  re- 
ceived by  the  financier.  All  assessments  for  every  month 
shall  become  due  and  payable  on  the  first  day  of  the  nwnth. 
The  certificate  of  each  member  who  has  not  paid  ^uch  assess- 
ment or  assessments  and  dues  on  or  before  the  last  da/y  of  the 
mmith  shall,  by  the  fact  of  such  nonpayment,  stand  suspended 
without  notice,  and  no  act  on  the  part  of  the  council  or  any 
officer  thereof,  or  of  the  national  council,  shall  be  required 
as  essential  to  such  suspension,  and  all  rights  under  said 
certificate  shall  be  forfeited.'* 

The  constitution  and  by-laws  further  provide: 

**No  right  under  such  certificate  shall  be  restored  until 
it  has  been  duly  reinstated  by  the  member  complying  with 
the  laws  of  the  order  with  .reference  to  reinstatement.*'  It 
.  further  provides : 

**Each  member  who  has  been  suspended  for  nonpayment 
of  dues,  ori  nonpayment  of  an  assessment  or  assessments,  shall 
only  be  reinstated  in  accordance  with  tlie  constitution  and 
]aws  of  the  order.'* 

Tender  the  heading,  '*TIow  a  Member  May  He  Reinstated 
Within  Sixty  Days,"  we  find  the  following: 

**Any  beneficiary  member  suspended  by  reason  of  non- 
payment of  an  assessment  or  assessments,  or  dues,  may,  with- 
in sixty  days  from  the  date  of  such  suspension,  be  reinstated 
upon  the  following  conditions,  and  none  other :  ...  by  pay- 
ment, within  sixty  days  from  date  of  suspension,  of  all  ar- 
rearages of  every  kind,  including  assessments  and  dues,  for 
.which  he  would  have  been  liable  had  he  remained  in  good 
standing;  provided,  however,  that  he  be  in  good  health  at 
che  time  of  making  payment  to  the  financier  with  a  view  to 
'reinstatement.  The  payment  of  any  such  assessments  and 
dues  for  reitistatement  shall  be  a  warranty  by  such  member 
that  he  is  in  good  health  at  the  time  of  such  payment.  Pro- 
vided, further,  that  the  receipt  and  retention  of  such  assess- 
ments and  dues,  in  case  the  suspended  member  is  not  in  good 
health,    .     .     .    shall  not  have  the  effect  of  reinstating  said 


■ 


Nov.  1916]    O'Connor  v.  Knights  and  Ladies.  387 

member,  or  of  entitling  him  or  his  beneficiaries  to  any  rights 
under  his  benefit  certificate." 
The  laws  further  provide : 

*'The  national  council  shall  not  be  bound  by  the  accept- 
ance of  arrears  of  assessments  and  dues  from  suspended  mem- 
bers who  are  not  entitled  to  reinstatement  in  accordance  with 
the  laws  of  the  order.  The  receiving  of  such  arrears  and 
reeeij)ting  therefor  by  any  officer  of  a  subordinate  council, 
•  •  .  or  by  any  other  person,  or  the  payment  by  or  on 
behalf  of  any  suspended  member,  or  arrears  of  assessments 
and  dues  with  a  view  of  reinstatement,  except  as  provided  for 
in  the  laws  of  the  order,  shall  not  be  binding  on  the  national 
council.  The  failure  of  any  financier  to  report  to  the  national 
council,  as  suspended,  any  suspended  member  of  his  council, 
shall  not  operate  in  any  case  as  a  waiver  of  the  forfeiture 
occurring  on  account  of  the  suspension/' 
The  laws  further  provide: 

"The  retention  by  the  financier,  or  by  the  order,  of 
assessments  and  dues  paid  by  members  or  for  them,  with  a 
view  to  reinstatement,  other  than  as  provided  in  the  laws  of 
^e  order,  either  before  or  after  death,  shall  not  constitute 
a  waiver  of  any  provisions  of  these  laws  until  a  demand  has 
been  duly  made  for  their  return  by  such  member  or  his  ben- 
eficiary or  legal  representative. ' ' 
It  is  further  provided : 

The  national  council  is  not  bound  by  knowledge  of  or 
notice  to  officers  or  members  of  local  councils.  No  officer  of 
"^is  Society,  nor  any  local  council  officer,  or  member  thereof, 
w  authorized  or  permitted  to  waive  any  of  the  provisions  of 
™  by-laws  of  this  society  which  relate  to  the  contract  be- 
tween the  member  and  the  society.  .  .  .  Neither  shall  any 
*iiowledge  or  information  obtained  by,  or  notice  to,  any  subor- 
"^^te  council  or  officer  or  member  thereof,  ...  be  held 
or  Construed  to  be  the  knowledge  or  notice  to  the  national 
^ttncil  or  the  officers  thereof,  until  after  said  information  or 
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notice  be  given  in  writing  to  the  national  secretary  of  the 
order." 

There  is  a  further  provision  that  the  local  council  and 
its  officers  are  the  agents  of  the  members  in  making  applica- 
tion for  membership,  admission  of  members,  reinstatement  of 
members,  and  the  collection  and  transmission  of  all  assess- 
ments  to  the  national  council ;  and  that  the  national  council 
shall  not  be  liable  for  any  neglect  in  any  of  these  members, 
nor  be  bound  by  any  irregularity,  neglect,  or  illegal  action  by 
a  subordinate  council  or  by  any  of  its  officers. 

It  is  the  contention  of  the  defendant  that,  under  these  by- 
laws, Victor  E.  O'Connor  became  suspended  from  the  de- 
fendant society  on  the  first  day  of  March,  and  was  not  a  mem- 
ber of  the  society  at  the  time  of  his  de^th ;  that,  in  September, 
1914,  it  tendered  back  to  the  representatives  of  Victor  E. 
O'Connor  and  the  plaintiff  all  assessments  and  dues  received 
by  it  or  its  local  council  from  said  Victor  E.  0  'Connor,  from 
and  after  the  date  of  his  suspension  aforesaid,  to  wit,  March  1, 
1914,  which  it  refused  to  accept,  and  that  it  is  now  ready  ai:d 
willing  to  return  said  dues. 

Briefly  stated,  defendant's  contention  is  this:  That  the 
February,  1914,  assessment  was  due  by  the  terms  of  the  con- 
stitution and  by-laws  of  the  order,  which  were  a  part  of  the 
contract,  on  the  first  day  of  February;  that  a  failure  to  pay 
this  assessment  during  the  month  of  February,  on  or  before 
the  last  day,  worked  a  forfeiture  of  the  certificate  and  all 
rights  under  the  certificate.  Reliance  is  had  upon  thfe  pro- 
vision reading  as  follows : 

*'A11  payments  shall  be  due  and  payable  on  the  first  day 
of  the  month.  On  or  befoi-e  the  last  day  of  each  month,  the 
member  shall,  without  notice,  pay  the  monthly  assessment  and 
the  local  dues  to  the  financier  of  the  local  council.  The  eer- 
tificatc  of  each  member  who  has  not  paid  such  assessment 
or  assessments  and  dues,  on  or  before  the  last  day  of  the 
month,  shall,  by  the  act  of  such  nonpayment,  stand  sus- 
pended without  notice.    No  act  on  the  part  of  the  council  or 
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any  officer  thereof  shall  be  required  as  essential  to  such  sus- 
pension, and  all  rights  under  said  certificate  shall  be  for- 
feited/' 

The  assessment  for  the  month  of  February  was  not  paid 
on  the  last  day  of  the  month — was  not  paid  until  the  fifth 
day  of  March  following.    It  is,  therefore,  claimed  that,  under 
these  provisions,  which  were  a  part  of  the  contract,  the  as- 
sured became,  by  reason  of  the  failure  to  pay  within  tlio 
month  of  February,  suspended,  and  all  rights  under  his  cer- 
tificate forfeited,  and  that  the  plaintiff,   therefore,  has  no 
claim  against  this  defendant  upon  the  certificate.     It  must 
be  conceded,  and  is  conceded  for  the  purposes  of  this  case, 
that  the  insured,  upon  becoming  a  member  of  this  order, 
was  bound  to  take  notice  of  its  by-laws;  that  these  by-laws 
entered  into  and  became  a  part  of  the  contract,  the  same  as  if 
they  were  written  in  the  contract  itself .    The  contract  so  pro- 
vides, and  proof  of  a  failure  on  the  part  of  the  assured  to 
comply  with  these  provisions  of  the  contract  would  work  a 
forfeiture  of  his  certificate  and  all  rights  under  the  certifi- 
^•ate,  and  would  be  a  complete  defense  to  plaintiff's  claim  to 
recover  upon  the  certificate,  if  nothing  further  appears.    The 
plaintiff,  however,  claims  that  the  defendant  company,  with 
ir/iowledge  of  the  fact  that  the  assessment  and  dues  for  the 
month  of  February  were  unpaid,  accepted  payment  thereof 
»i  the  5th  day  of  March,  and  issued  to  the  assured  a  receipt 

i^  the  following  words:     **No $2.50.     Knights  and 

ladies  of  Security.    Waterloo  Council,  No.  1051.    Located  at 

^Vaterloo,  State  of  Iowa.    March  5,  1914.    Received  of  Victor 

ij.  O  'Connor  Two  and  fifty  one-hundredths  Dollars,  payment 

for  Month  of  February,  1914.     (Signed)  John  C.  Kascht;" 

^i^h  the  following  words  endorsed  on  the  receipt:     ** Please 

seftd  your  remittance  to  J.  C.  Kascht,  229  East  4th  St.,  after 

tt^S;"  that  the  company  not  only  received  and  accepted  the 

aU^ount  so  remitted  as  payment  of  the  dues  for  February, 

but  has  ever  since  retained  the  same ;  that  thereafter,  on  the 

•^Sth  day  of  March,  1914,  assured  paid  the  dues  and  assess- 
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ments  for  the  month  of  March,  1914,  and  that  the  defendant, 
with  knowledge  of  the  fact  that  the  February  dues  had  not 
been  paid  within  the  time  provided  by  the  laws  of  the  order, 
accepted  this  March  payment  without  objection,  and  issued  a 
receipt  in  the  following  words : 

*^  March  28,  1914.  Received  of  Mr.  and  Mrs.  Victor  E. 
O'Connor  Five  and  thirty-five  one-hundredths  dollars,  pay- 
ment for  the  month  of  March,  1914.'' 

That  thereafter,  the  assured  paid  the  dues  and  assess- 
ments for  the  month  of  April,  1914,  and  the  same  were  re- 
ceived by  the  company,  with  knowledge  of  the  fact  that  the 
February  assessment  had  not  been  paid  strictly  within  the 
time  required  by  the  laws  of  the  order,  and  the  company  has 
retained  the  said  payment,  and,  upon  receipt  of  the  payment, 
issued  to  the  assured  the  following  receipt: 

^' April  6,  1914.  Received  of  Victor  E.  O'Connor,  Two 
and  fifty  one-hundredths  dollars,  payment  for  the  month  of 
April,  1914." 

That  the  defendant  still  holds  and  retains  the  payments 
made  for  the  month  of  February  aforesaid,  and  March  and 
April ;  that  the  defendant  accepted  said  payments  with  knowl- 
edge of  all  the  facts  then  existing  wliich  could,  under  the 
laws  of  the  order,  constitute  a  forfeiture  of  tlie  nieml>ersliip 
of  Victor  E.  O'Connor;  tliat,  by  reason  of  the  facts  herein 
stated,  the  defendant  is  now  estopped  from  claiming  any 
forfeiture  by  reason  of  the  delay  in  making  the  February 
payment;  that  the  assured  made  the  subsequent  payments, 
relying  upon  the  conduct  of  the  defendant  in  accepting  and 
retaining  the  payment  made  for  the  February'  assessment- 
It  will  be  noted  that  the  defendant  company  seeks  to 
avoid  payment  on  this  certificate,  not  alone  on  the  ground 
tluit  the  assured  was  dangerously  sick  at  the  time  the  Feb- 
1  iNsrRANCE- life  ^^*^y  payment  was  received,  but  because  the 
maUc^suspcn"*^"  payment  was  not  made  within  the  month  of 
sion.wnner.  February,  as  required  by  the  by-laws.  Tlio 
fact  tliat  the  February  assessment  was  not  paid  within  the 
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time  required  by  the  by-laws  was  known  to  the  defendant 
company  at  the  time  it  received  and  receipted  for  the  pay- 
ment, and  directed,  on  the  receipt,  where  future  payments 
should  be  remitted.  If  this  payment  was  made  in  time — if 
it  had  been  made  during  the  month  of  February,  the  fact 
that  the  assured  was  dangerously  ill  at  the  time  of  the  making 
of  the  payment  would  be  no  ground  for  forfeiture  of  the 
policy.  The  only  tenable  ground  for  forfeiture  is  the  ground 
laid  in  the  constitution  and  by-laws,  to  wit,  a  failure  to  make 
the  payment  promptly  within  the  time  prescribed  by  the  by- 
laws. It  is  the  failure  to  make  the  payment  within  the  time 
that,  by  the  terms  of  the  by-laws,  forfeits  all  rights  under  the 
policy  and  suspends  the  member. 

We  will  concede  that  this  required  no  aflirmative  action 
on  the  part  of  the  company;  that  a  failure  to  pay,  in 
and  of  itself,  suspended  the  member  and  forfeited  all  rights 

under  the  certificate.  This  provision  of  the 
foi-feiture:*        poHcy  is  made,  not  for  the  benefit  of  the  as- 

sured,  but  for  the  benefit  of  the  company.  It 
is  a  provision  in  the  policy,  therefore,  which  the  company  it- 
self might  waive,  or,  by  its  subse(iuent  conduct,  be  estopped 
from  insisting  upon  as  against  the  insured,  as  we  will  endeavor 
to  show  hereafter  more  fully  by  the  authorities  bearing  upon 
this  point. 

This  controversy,  therefore,  turns  upon  this  question: 
Did  the  company  so  conduct  itself,  after  it  knew  the  for- 
feiture had  taken  place  by  the  terms  of  its  contract,  that  it 
is  now  estopped  to  insist  upon  such  forfeiture,  as  against  the 
plaintiff?  Did  it,  by  its  subsequent  conduct,  waive,  as  be- 
tween" itself  and  the  insured,  a  strict  enforcement  of  these 
provisions  of  its  contract  as  to  forfeiture,  against  the  insured  ? 

The  record  discloses  that,  at  the  time  this  payment  was 
received  and  accepted,  on  the  5th  of  March,  no  inquiry  was 
made  touching  the  then  health  of  the  insured,  nor  was  it 
accepted  subject  to  any  showing  as  to  the  health  of  the  in- 
sured at  that  time;  and  this  is  true  of  the  subsequent  pay- 
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nients  made  and  received  and  accepted  by  the  company. 
Though  the  fact  is  that  the  assured  was  ill  at  the  time  this 
February  payment  was  received  by  the  company,  and  con- 
ceding that,  if  this  had  been  known  to  the  company  at  the 
time  it  received  it,  it  might  have  rejected  the  payment  and 
insisted  upon  the  forfeiture,  yet  we  are  not  prepared  to  say 
from  this  record,  as  will  hereafter  more  fully  appear,  that 
the  assured  practiced  any  fraud,  or  purposely  concealed  the 
fact  of  his  condition  from  the  company  at  the  time.  When 
this  payment  was  made,  on  the  5th  day  of  March,  the  company 
kiiew,  or  had  reason  to  believe,  we  think,  that  the  payment 
was  not  made  for  the  purpose  of  reinstatement,  but  was  made 
for  the  purpose,  on  the  part  of  the  assured,  and  with  the 
intent,  to  comply  strictly  with  the  requirements  of  his  con- 
tract, and  pay,  not  for  reinstatement,  but  for  the  purpose  of 
complying  with  his  contract. 

The  record  discloses  that  the  check  for  the  February 
assessment  was  received  by  the  president  of  the  local  council 
on  the  5th  day  of  ^larch ;  that  it  came  to  him  in  an  envelope 
properly  addressed,  and,  presumably,  properly  stamped  by 
the  post-office  authorities.  The  envelope  is  not  before  us,  nor 
is  its  absence  accounted  for.  Upon  tlie  receipt  of  this  letter 
containing  the  check,  the  president  of  the  company  carried  it 
to  the  financier  and  delivered  it  to  him,  and  it  was  dulv  re- 
corded  upon  the  books  of  the  company  as  a  payment  of  dues 
for  the  month  of  Februar>\  This  check  was  dated  the  16th 
day  of  February,  1914,  showing  an  intent  on  the  part,  of 
the  insured  to  pay  his  February  assessment  at  that  time. 
The  date  of  this  check  was  unquestionably  known  to  the  presi- 
dent of  the  local  council  and  to  the  financier  when  they 
received  it,  cashed  it,  credited  plaintiff  on  the  book  as  for  the 
month  of  February,  and  sent  the  receipt  hereinbefore  set  out. 
They  were  then  charged  with  notice,  from  the  date  of  the 
check,  that  the  purpose  of  the  payment  was  not  for  reinstate- 
ment, but  for  the  purpose  of  complying  strictly  with  the 
requirements  of  his  contract,  and  making  the  payment  within 
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the  month  of  Pebruary.    Why  it  was  not  received  earlier  than 
the  5th  day  of  March  does  not  appear.     Some  light  might 
have  been  given  us  upon  this  question  had  the  envelope  in 
which  the  check  was  received  been  produced  upon  the  trial. 
It  seems  that  the  company  had  been  changing  its  financiers 
about  that  time.    The  remitta'hces  were  made,  as  a  rule,  to  the 
&ianeier.    This  check  seems  to  have  been  mailed  to  the  presi- 
dent of  the  local  council  and  received  by  him.    The  president 
and  the  financier,  in  receiving  this  check,  crediting  the  amount 
on  the  book  and  receipting  for  it,  treated  it,  not  as  for  the 
purpose  of  reinstatement,  but  as  made  and  received  for  the 
purposes  of  payment  of  the  February  dues.     No  notice  was 
ever  given  the  assured  that  his  check  was  received  too  late, 
under  the  rules  of  the  order,  neither  when  this  was  received 
and  credited  nor  when  the  other  subsequent  payments  were 
credited  and  receipted  for.    If  the  contention  of  the  defendant 
is  now  to  be  sustained,  the  assured  forfeited  all  his  rights 
under  the  certificate  on  the  first  of  March. 

It  is  claimed  that  the  assured  knew  that,  if  his  payments 
were  not  made  during  Jhe  month,  he  was  automatically  sus- 
pended, and  all  rights  under  the  certificate  forfeited,  and  we 
may  concede  this.  The  defendant  also  knew,  when  it  received 
this  check,  if  its  contention  is  now  true,  that  a  strict  applica- 
tion of  the  contract  and  by-laws  to  the  defendant's  claim  did 
automatically  suspend  the  plaintiff  and  forfeit  all  his  rights 
under  the  certificate. 

These  laws  were  made  not  only  for  the  government  of  the 

assured,  but  also  for  the  government  of  the  insurer.     They 

were  made  especially  for  the  benefit  of  the  insurer,  and  could 

be  insisted  on  or  waived  by  it.    It  chose  not  to  insist  upon 

the  forfeiture,  but  to  accept  the  payment,  not  for  the  purpose 

ol  reinstatement,   but   for  the  purpose  of  discharging  the 

original   obligation   under  the  contract   to   pay   within   the 

month  of  Pebruary.     All  its  conduct  discloses  this  purpose 

and   intent  on   its  part,   not  only  its  conduct  at  the  time 

of  the  receipt,  but  its  subsequent  conduct  touching  subsequent 
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payments.  The  record  further  discloses  that,  on  the  16th  da}' 
of  February,  at  the  time  this  check  was  prepared  and  signed, 
the  assured  was  in  good  health ;  that  he  was  not  taken  ill  until 
the  22d  day  of  February;  that  he  was  then  taken  suddenly 
ill  with  some  acute  trouble  that  required  an  operation,  from 
the  eflfect  of  which  he  died.  There  is  no  evidence  that  the 
assured  knew  that  his  check  had  not  been  received  within  the 
month  of  February.  True,  the  receipt  was  dated  on  the  5th 
day  of  March,  but  it  recited  that  the  payment  was  made  and 
received  for  the  month  of  February,  1914.  There  was 
nothing  to  indicate  to  the  assured,  other  than  the  date  of  this 
recei])t,  when  this  check  was  actually  received  by  the  com- 
pany. Therefore,  no  fraud  or  wilful  concealment  can  be 
charged  to  the  assured.  Ilis  check  was  dated  February  16th, 
in  time  to  meet  the  requirements  of  the  contract.  It  was  for- 
warded to  the  society.  "Why  it  was  not  received  earlier  does 
not  appear.  When  the  society  received  it  and  receipted  for  it 
as  a  payment  under  the  contract  for  the  month  of  February, 
he  had  a  right  to  assume  that  it  was  received  and  accepted 
as  a  payment  made  in  time  for  the  February  dues,  and  that 
his  contract  was  not  forfeited,  and  was  in  full  force,  as  orig- 
inally issued.  His  sickness  was,  therefore,  immaterial.  Sick- 
ness and  death  were  what  the  company  undertook  to  insure 
him  against.  If  the  payment  had  been  made  in  February, 
the  certificate  would  have  been  continued  in  full  force,  not- 
withstanding his  sickness  at  the  time  of  payment.  If  the 
payment  was  made  as  a  payment  for  the  month  of  February, 
and  not  for  reinstatement,  and  was  accepted  by  the  cwnpany 
as  such,  with  knowledge  of  the  fact  that  it  was  made  too  late 
under  the  contract,  it  became,  as  between  the  parties,  a  pay- 
ment under  the  original  contract,  preserving  its  life  and 
vitality.  The  forfeiture  was  waived,  and,  the  forfeiture  being 
waived,  the  contract  continued  in  full  force,  with  its  indem- 
nity against  sickness  and  death. 

It  is  argued,  however,  that,  as  the  company  did  not  know 
that  he  was  sick  at  the  time  it  received  these  payments,  it 
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cannot  be  said  to  be  estopped,  or  to  have  waived  the  forfeiture. 
'  It  did  know  of  the  provisions  of  its  policy, 

3.   INSURANCK :  lif e  J     .1.    X  J!    •!  X  -xu-        xu  XL. 

Insurance :  auto-  and  that  a  failure  to  pay  within  the  month 

matic  suspen-  i-i,  ^  if»n«-iiit* 

sioniavofdance  suspended  the  member  and  forfeited  all  his 

of  waiver. 

rights  under  the  policy,  and  this  would  be 
trtie  even  if  he  were  not  sick;  and  it  was  then  that  it  could 
have  insisted  upon  the  terms  of  its  contract  and  treated  the 
plaintiff  as  suspended  and  the  contract  forfeited.  It  elected 
not  to  do  this — not  to  treat  the  plaintiff  suspended  or  his  con- 
tract forfeited  for  a  mere  failure  to  pay  within  the  time.  It 
continued  his  contract  in  force,  notwithstanding  this  fact  and 
knowledge  of  this  fact,  and  received  further  assessments  and 
dues.  It  therefore  waived  any  forfeiture  based  upon  the 
failure  to  pay  within  the  time. 

A  different  question  would  arise  if  the  forfeiture  had  been 
insisted  upon  and  the  assured  had  undertaken  to  be  reinstated 
under  the  terms  of  the  policy.  Then  it  would  be  incumbent 
upon  the  assured  to  make  a  showing  as  to  his  health,  and  any 
fraud  practiced  by  him  touching  this  matter  would  have 
avoided  a  reinstatement,  or  any  concealment  on  his  part  of  a 
fact  that  would  prevent  reinstatement  would  have  been  fatal 
to  his  right.  We  must  keep  always  in  mind  the  thought  that 
the  suspension  and  forfeiture  relied  upon  here  are  related  to 
and  are  involved  in  the  one  act,  and  that  is  the  failure  to 
pay  the  February  dues  during  the  month  of  February.  The 
right  to  be  reinstated,  if  forfeiture  had  been  insisted  on,  is  a 
different  matter.  Then  the  question  of  the  health  of  the  as- 
sured would  be  a  matter  for  consideration. 

It  is  insisted,  further,  that,  as  the  society  did  not  know 
of  his  sickness  at  the  time  it  received  these  dues,  it  cannot 
be  held  to  have  waived  the  forfeiture,  because,  as  it  is 
assumed,  if  it  had  had  this  knowledge,  it  would  not  have  done 
these  acts  which  now  are  alleged  to  constitute  the  waiver.  But 
the  record  discloses  that  it  made  no  inquiry  touching  his 
health  at  the  time  it  received  these  dues;  that  the  dues  were 
not  accepted  subject  to  any  showing  as  to  his  health ;  that  the 
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(lues  were  received  and  accepted  as  a  compliance  with  the 
requirements  of  the  original  contract.  The  company  owed 
some  duty  if  it  desired  to  insist  upon  the  forfeiture,  and  if 
it  desired  to  accept  the  fees  subject  to  a  showing  as  to  health, 
to  so  indicate  to  the  insured ;  or,  at  least,  to  have  made  some 
inquiry  touching  the  matter,  before  accepting  the  fees  as  a 
full  performance  of  the  original  contract. 

If  this  is  not  so,  we  might  have  this  situation  presented : 
On  a  certain  month,  the  assured  fails  to  pay  his  dues  for 
that  month  within  the  time  prescribed  by  the  certificate  and 
by-laws.  It  is  provided  that  a  failure  to  pay  promptly  within 
the  time  fixed  automatically  suspends  the  member  and  for- 
feits all  his  rights  under  the  contract.  After  the  time  when 
the  forfeiture  could  be  insisted  upon,  the  timely  dues  are 
paid,  and  accepted  by  the  company  on  the  contract.  Plain- 
tiff, at  the  time  the  defaulted  payment  was  made,  was  sick, 
and  continued  sick  and  not  in  a  condition  for  reinstatement 
more  than  sixty  days.  lie  recovers,  and  continues  timely 
payments  on  his  contract  for  five  years,  and  then  dies.  De- 
fendant finds  that,  at  the  time  the  defaulted  payment  was 
made,  the  assured  was  very  sick;  that  it  had  no  knowledge 
of  this  fact  at  the  time  this  payment  was  accepted  and  did 
not  learn  of  it  until  after  his  death.  It  then  refuses  pay- 
ment, on  the  ground  that,  five  years  before,  the  assured  had 
failed  to  make  one  monthly  payment  at  the  time  stipulated 
in  the  contract.  In  a  suit  upon  the  certificate,  defendant 
pleads  this  failure  as  a  bar  to  the  action,  claiming  that  the 
assured  became  automatically  suspended  and  his  policy  for- 
feited ;  though,  during  all  this  time,  it  received  and  receipted 
for  payments  as  if  made  upon  the  contract,  and  without  ob- 
jection and  without  insisting  upon  the  forfeiture.  An  appli- 
cation of  what  the  defendant  contends  for  here  would  defeat 
the  plaintiff  in  a  suit  upon  the  certificate,  under  the  conditions 
supposed.     This  would  be  neither  good  law  nor  good  morals. 

It  is  a  rule  of  general  recognition  that  forfeitures  are 
not  favored  in  the  law;  that  where  a  contract,  rightly  and 
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jutelli^ntly  entered  into,  provides  for  forfeiture,  the  one 

who  desires  to  avail  himself  of  the  forfeiture 

'  iii8ura.nce:for-^  luust  act  promptly  and  fairly  with  the  party 

of  former  for-      whose  rights  are  to  be  forfeited  under  the 

feiture 

terms  of  the  contract.  As  said  in  Troiter  v. 
Grand  Lodge,  132  Iow:a  513,  526 : 

*  *  Courts  will  be  vigilant  and  quick  to  discover,  and  give 
effect  to  any  act  or  circumstance  from  which  it  may  fairly  be 
argued  that  the  insurer  has  waived  the  right  to  strict  and 
literal  performance." 

Rice  V,  Xeio  England  Mutual  Aid  Society  (Mass.),  15 
N.  E.  624.  This  action  was  to  recover  on  a  mutual  benefit 
certificate.  The  defense  relied  upon  was  that,  under  the  laws 
of  the  order  and  the  terms  of  the  certificate,  the  certificate 
liad  lapsed  for  failure  to  make  payment  as  required,  and  was, 
therefore,  null  and  void.  The  certificate  provided  that,  if  a 
member  omitted  or  neglected  to  pay  within  thirty  days  of 
the  date  of  notice,  then  the  certificate  should  be  null  and 
void.  The  assured  did  not  pay  within  the  time.  The  assess- 
ment M^as  made  on  the  17th  day  of  July,  and  he  was  required 
to  pay  within  thirty  days.  He  did  not  pay  until  the  19th 
^y  of  August.  On  the  17th  day  of  August,  he  became  vio- 
lently ill.  On  the  19th,  he  was  taken  to  his  home  in  a  weak 
condition.  He  died  on  the  17th  day  of  December.  The  cashier 
of  the  defendant  company  received  the  assessment,  without 
inquiry  or  objection,  on  the  19th  day  of  August,  two  days 
after  it  was  due,  and  stamped  a  notice,  */This  assessment  is 
accepted  on  condition  that  the  member  is  in  good  health," 
and  receipted  for  the  sum  paid.  At  the  time  the  payment 
was  made,  on  the  19th  day  of  August,  the  money  was  sent  by 
a  messenger,  who  gave  no  information  to  the  company  as  to 
the  condition  of  the  assured.  Thereafter,  and  before  the 
death  of  the  assured,  six  other  payments  were  made  on  this 
certificate,  each  made  within  the  proper  time.  These  subse- 
»  queixt;  payments  were  received  unconditionally  by  the  defend- 
ant, and  the  defendant  made  no  inquiry  as  to  the  health  of 
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the  assured.  No  information  was  furnished  as  to  his  health. 
In  fact,  the  case  disclosed  that  the  company  was  ignorant 
of  the  assured 's  health  on  the  19th  of  August  and  had  no 
knowledge  of  his  condition  at  the  time  of  any  subsequent 
payments.  The  lower  court  held  that  the  acceptance  of  the 
six  assessments,  after  the  one  paid  on  August  19th,  without 
making  any  inquiry  to  ascertain  the  facts  concerning  the 
health  of  the  assured,  was  a  waiver  of  the  breach  of  the  eer-, 
tificate  at  the  time  of  the  August  payment ;  that,  if  the  com- 
pany received  the  assessments  without  inquiry  subsequent  to 
August  19th,  this  would  amount  to  a  waiver  of  a  default  of 
the  payment  made  on  August  19th. 

T)ie  Supreme  Court  of  Massachusetts,  in  passing  upon 
this  question,  said,  in  substance:  If  it  be  assumed  that  the 
payment  on  the  19th  of  August  was  too  late,  the  question 
remains  whether  the  company,  by  subsequent  acts,  waived  the 
right  to  treat  the  policy  as  voided  on  that  ground.  It  further 
said  that,  without  exi)ressing  any  opinion  as  to  the  effect  of 
the  retention  of  the  money,  the  levy  of  the  subsequent  assess- 
ments and  the  acceptance  of  the  money  paid  upon  them 
amounted  to  such  a  waiver  that,  when  the  time  came  for  the 
levy  of  a  new  assessment,  if  the  company  intended  to  treat 
the  policy  as  still  in  force,  he  could  properly  be  included  in 
the  assessment,  otherwise  not;  and  it  held  that,  as  the  com- 
pany acted  under  no  deception  or  misrepresentation  from  the 
assured,  but  with  all  the  information  which  it  cared  to  take 
the  pains  to  acquire,  it  made  the  levy  and  received  the  assess- 
ment; that  it  was  its  duty  to  know  the  condition  of  the 
assured 's  health  before  accepting  subsequent  payments;  and 
that  an  unconditional  acceptance  of  an  assessment  waives  all 
former  known  grounds  of  forfeiture.  The  court  used  this 
language : 

**If,  before  levying  a  new  assessment,  the  company  wished 
to  know  the  particulars  as  to  JMr.  Rice's  health,  and  thus 
to  determine  whether  the  payment  was  valid  or  not,  it  was 
incumbent  on  it  to  make  inquiry.     Instead  of  doing  so,  in- 
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stead  of  notifying  him  that  it  wished  for  some  positive  evi- 
dence or  statement  on  the  subject,  instead  of  imposing  a 
further  condition,  relating  b^ck  to  the  time  of  the  former 
payment,  the  company  made  an  unconditional  call  upon  him 
for  the  payment  of  the  new  assessment.  .  .  .  Suppose  the 
pigment  of  the  former  assessment  had  never  been  made  at 
all,  and  the  company,  without  insisting  upon  the  nonpayment 
as  a  ground  of  forfeiture,  had  levied  new  assessments  upon 
the  assured,  which  were  all  paid  and  accepted  without  condi- 
tion, could  it  be  contended  that  there  was  no  waiver?  An 
unconditional  acceptance  of  an  assessment  waives  all  former 
known  grounds  of  forfeiture. ' ' 

See  also  Murray  v.  Home  Benefit  Life  Associatimi,  90 
Cal.  402  (25  Am.  St.  Rep.  133),  an  action  similar  to  the  one 
in  question,  in  which  it  is  said: 

"There  can  be  no  doubt  that  the  failure  of  the  deceased 
to  pay  the  assessments  of  June  and  August  within  thirty 
days  after  notice  thereof,  released  the  defendant  from  all 
further  liability  upon  the  certificate  held  by  him,  if  the  de- 
fendant company  had  so  elected;  but  conditions  like  that 
before  .  .  .  which,  in  effect,  provide  for  a  forfeiture 
of  all  rights  thereunder,  unless  payment  of  assessments  is 
made  within  the  time  specified,  may  always  be  waived  by  the 
party  for  whose  benefit  they  are  inserted  in  the  contract ;  and 
the  rule  is  firmly  established  in  this  class  of  cases  that,  if  the 
insurance  company,  after  knowledge  of  any  default  for  which 
it  might  terminate  the  contract,  enters  into  negotiations  or 
transactions  \vith  the  assured  which  recognize  the  continued 
validity  of  the  policy,  and  treat  it  as  still  in  force,  the  right  to 
claim  a  forfeiture  for  such  previous  default  is  waived.  (Citing 
authorities.)  Imposing  or  collecting  an  assessment  by  a 
mutual  insurance  company,  after  the  company  has  knowledge 
of  facts  entitling  it  to  consider  the  policy  no  longer  binding 
upon  it,  without  its  assent,  is,  upon  this  principle,  held  to  be 
a  waiver  of  the  right  to  claim  the  forfeiture  which  otherwise 
it  might  have  insisted  upon.     T!ie  cases  are  numerous  whicli 
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hold  that  the  acceptance  of  a  premium  after  the  time  when 
it  should  have  been  paid  is  a  waiver  of  the  forfeiture  which 
might  have  been  enforced  because  it  was  not  paid  when  due. 

.  .  In  speaking  of  acts  showing  an  election  to  continue 
the  existence  of  the  policy  of  insurance,  and  to  waive  a  for- 
feiture incurred,  the  Supreme  Court  of  the  United  States, 
in  the  case  of  Insurance  Company  v,  Norton^  96  U.  S.  234, 
say :  *  It  is  conceded  that  the  acceptance  oif  payment  has  this 
effect;  and  we  do  not  see  why  an  agreement  to  accept,  and 
a  tender  of  payment  according  to  the  agreement  should  not 
have  the  same  effect.  Both  are  acts  equally  demonstrative 
of  the  election  of  the  company  to  waive  the  forfeiture  of  the 
policy/  " 

In  Supr&nie  Tribe  of  Ben  Hur  v.  Hall  (Ind.),  79  Am.  St. 
Rep.  262,  it  is  said : 

**  *The  courts,  not  favoring  forfeitures,  are  usually  in- 
clined to  take  hold  of  any  circumstances  which  indicate  an  elec- 
tion to  waive  a  forfeiture.  A  waiver  may  be  created  by  acts, 
conduct,  or  declarations,  insufficient  to  create  a  technical  estop- 
pel. If  the  company,  after  knowledge  of  the  breach,  enters  into 
negotiations  or  transactions  with  the  assured,  which  recognize 
and  treat  the  policy  as  still  in  force,  or  induces  the  assured 
to  incur  trouble  or  expense,  it  will  be  regarded  as  having 
waived  the  right  to  claim  the  forfeiture.'  *'  (Citing  author- 
ity.) 

See  the  following  authorities  supporting  this  contention : 
Rasicat  v.  Royal  Neighbors,  18  Idaho  85  (108  Pac.  1048,  138 
Am.  St.  Rep.  180,  29  L.  R.  A.  [N.  S.]  433) ;  Hentaii  v.  Sov- 
ereign Camip  of  the  Woodmen  of  the  World,  87  Neb.  552  (138 
Am.  St.  Rep.  500) ;  Pringle  v.  Modem  Woodmen  of  America 
(Neb.),  107  N.  W.  756;  Schuster  v.  Knights  and  Ladies  of 
Security,  60  Wash.  42  (110  Pac.  680,  140  Am.  St.  Rep,  905) ; 
Modern  Woodmen  of  America  v.  Coleman  (Neb.),  89  N.  W. 
641. 

We  are  not  without  support  on  these  propositions  in  our 
own  state.    See  Bailey  v.  Mutual  Benefit  Assn„  71  Iowa  689; 
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Tobin  V.  Western  MtUual  Aid  Society,  72  Iowa  261  j  Collver 
V.  Modem  Waodmefi,  154  Iowa  615. 

It  is  next  contended  that,  under  the  by-laws  and  consti- 
tution of  the  order,  this  defendant  was  not  charged  with 
knowledge  of  the  facts  known  to  the  local  council,  and  that 

the  waiver,  if  any,  on  the  part  of  the  local 
AOBNT:there-  council,  was  not  binding  upon  this  defend- 
lation  against      ant.  This  contention  cannot  be  sustained.  All 

fact :  Insurance. 

the  acts  which  constitute  the  waiver  are,  by 
this  record,  laid  at  the  door  of  the  president  of  the  local 
council,  or  camp,  and  its  financier.  This  contention  is  answered 
by  what  is  said  in  Trotter  v.  Ora)id  Lodge,  132  Iowa  513,  519, 
in  which  it  is  held  that,  notwithstanding  the  provisions  of 
the  contract  to  the  contrary,  the  local  council  and  its  officers 
are  the  agents  of  the  national  council  in  respect  to  the  mat- 
ters here  under  consideration;  that  it  does  not  matter  what 
you  call  one,  his  character  must  be  determined  from  what 
he  is.  The  relationship  of  these  parties  to  the  national  coun- 
cil created  the  agency  which  binds  the  principal.  These 
parties  were  the  agents  of  the  mother  lodge.  Their  conduct 
was  its  conduct.  What  they  knew  was  its  knowledge.  It 
received  the  application  for  membership,  received  fees, 
charges  and  assessments,  kept  the  record,  and  made  report. 
The  knowledge  of  the  agent  is  the  knowledge  of  the  principal, 
within  the  scope  of  his  employment.  On  this  point,  see  cases 
above  cited. 

In  Davidson  v.  Temple  of  Supreme  Tribe  of  Ben  Hvr, 
135  Iowa  88,  92,  it  is  said : 

"Whether  a  Rcrson  is  an  agent  of  another  or  of  an  asso- 
ciation must  be  determined  by  their  relations  one  to  another, 
and,  if  one  is  actually  authorized  to  act  for  another  in  certain 
matters  as  agent,  the  mere  fact  that  it  has  been  agreed  that 
the  relationship  of  agency  shall  not  exist,  does  not  obviate 
the  fact  of  such  agency.  Had  the  local  scribe,  as  agent  of 
defendant  to. collect  and  receive  dues  of  the  Supreme  Tribe, 

Vol.  178  lA.-r-26 
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the  power  to  waive  the  consequences  of  omission  to  make  pay- 
ment as  required  ?  The  constitution,  laws  and  regulations  do 
not  deny  such  authority,  save  as  this  may  be  inferred  from 
declaring  that  suspension  shall  follow  from  failure  to  pAy 
when  due.  Notwithstanding  similar  conditions,  courts  have 
repeatedly  held  that  the  acts  of  the  agents  may  be  such  as 
will  estop  the  company  or  association  from  taking  advantage 
of  a  forfeiture"  (citing  Trotter  v,  Orand  Lodge,  supra). 

As  especially  bearing  upon  this  point,  see  Rasicoi  v. 
Royal  Neighbors  of  America,  supra,  and  cases  therein  cited. 
In  Supreme  Tribe  of  Ben  Hvr  v.  Hall,  supra,  the  court  used 
this  language : 

**It  is  true  that  the  by-laws,  after  designating  the  officers 
of  subordinate  courts,  concluded :  *  These  officers,  when  duly 
qualified  and  installed,  are  the  agents  of  the  members  of  thi;ii 
court,  and  are  not  for  any  purpose,  agents  of  the  Supreme 
Tribe. '  The  duties  of  an  officer  determine  the  question  of  his 
agency,  and  not  what  he  may  be  called.  lie  is  the  agent  of 
the  Supreme  Tribe  for  doing  what  its  by-laws  require  him 
to  do  as  between  the  members  of  the  order  and  the  Supreme 
Tribe"  (citing  authority). 

In  Prifigle  v.  Modem  Woodmen,  supra,  it  is  said : 

''It  is  the  duty  of  an  agent  to  communicate  to  his  prin- 
cipal  every  fact  aJB^ecting  the  transaction  entrusted  to  his 
care  which  comes  to  his  knowledge  in  the  course  of  or  during 
its  performance,  and  this  duty,  in  an  action  between  the  prin- 
cipal and  the  adverse  party,  the  agent  is  conclusively  pre- 
sumed to  have  obeyed"  (citing  Ilargadine,  McKittrick  Dry 
Goods  Company  v.  Ktrug  [Neb.],  96  N.  W.  286).  See  also 
AlexaTider  v.  Grand  Lodge  A.  0.  U.  W.,  119  Iowa  519; 
Supreme  Tent  Knights  of  Maccabees  v,  Volkert  (Ind.),  57 
N.  E;  203. 

It  is  contended,  however,  that,  assuming  that  the  local 
council  and  its  officers  were  the  agents  of  the  defendant  com- 
pany, and  that  their  act  was  its  act,^  that  their  knowledge 
was  its  knowledge,  yet  the  payment  of  these  dues  after  the 
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time  £xed  in  the  certificate  and  by-laws  did  not  reinstate  the 
defendant,  for  the  reason  that,  at  the  time  of  the  payment, 
he  was  mortally  ill,  and  therefore,  under  the  law,  conld  not 
be  reinstated.    This,  we  think,  is  begging  the  question  which 
we   have  here  under  consideration.     The  date  of  the  check 
indicated  to  the  local  officers,  and  therefore  to  the  defendant 
company,  that  the  intention  of  the  assured  in  sending  the 
check  was  not  that  he  might  be  reinstated  under  the  pro- 
visions of  the  law  for  reinstatement,  but  to  make  a  payment 
on   the  original  contract.     If  it  had  been  received  by  tlie 
defendant  company  within  the  month  of  February,  the  con- 
dition of  his  health  would  have  had  nothing  to  do  with  the 
continuation  of  the  policy.     The  forfeiture  is  not  traceable 
to  the  condition  of  his  health,  but  to  the  fact  of  nonpayment 
within  the  time  provided  in  the  policy.    The  defendant  com- 
pany, by  accepting  the  money  under  these  conditions,  as  a 
payment  under  the  original  contract,  and  not  for  the  purpose 
of  reinstatement,  continued  the  policy  in  force  and  waived  the 
failure  to  pay  within  the  time.     Waiver  of  the  failure  to 
pay  within  the  time  made  the  payment,  in  legal  effect,  the 
same  as  if  made  within  the  time.    The  acceptance  of  the  pay- 
ment after  the  time,  with  knowledge  of  the  default,  the  issu- 
ing of  the  receipt,  with  the  words  endorsed  upon  it  directing 
the  sending  of  future  assessments,  and  the  acceptance  of 
future  assessments  under  the  policy,  constituted  a  waiver  of 
the  failure  to  pay  within  the  time,  and  therefore  made  the 
payment  the  same  in  its  legal  effect  as  if  made  within  the 
time,  and  bound  the  defendant  to  the  contract  as  originally 
issued. 

Reliance  is  had  ui)on  Kennedy  v.  Orcund  Fratemiiy,  36 
Montana  325  (92  Pac.  971,  25  L.  R.  A.  [N.  S.]  78)  ;  Royal 
Highlanders  v,  ScouiZl,  66  Neb.  213  (92  N.  W.  206,  4  L.  R.  A. 
[N.  S.]  421).  These  caises  involve  the  question  of  reinstate- 
ment after  suspension,  and  after  conditions  had  arisen  which, 
under  the  contract,  made  the  reinstatement  impossible,  and 
are  not  authority  upon  the  question  here.    We  are  not  un- 
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mindful  of  the  fact  that  some  cases  have  held  that  all  con- 
tracts of  life  insurance  fall  within  one  or  the  other  of  two 
classes.  The  first  class  comprehends  all  contracts  which  pro- 
vide that,  upon  default  of  the  member,  he  is  liable  to  be  sus- 
pended ;  and  the  second  class  comprehends  all  contracts  by  the 
terms  of  which  the  member's  delinqiiency,  ipso  facto,  woiits  a 
suspension  and  forfeiture  of  rights  under  the  policy.  We  are 
not  unmindful  that,  under  the  first  class,  some  affirmative 
action  on  the  part  of  the  society  is  necessary  in  order  to  fully 
terminate  the  membership,  and  that,  under  the  second  class, 
no  affirmative  action  is  required. 

We  are  not  unmindful  that,  under  contracts  of  the  first 
class,  notwithstanding  the  delinquency,  there  is  the  necessity 
for  affirmative  action  on  the  part  of  the  society,  without  which 
the  delinquent  remains  a  member  of  the  society,  with  certain 
rights  and  claims ;  while,  under  the  second  class,  immediately 
upon  the  happening  of  the  delinquency,  the  membership  is 
terminated,  and  the  delinquent  is  no  longer  a  member  of  the 
society.  With  this  distinction  in  mind,  it  has  been  argued 
that  the  assured  never  becomes  a  member  of  the  society,  under 
the  second  class,  after  delinquency,  unless  reinstated ;  that  the 
reinstatement  constitutes  a  new  contract,  which  requires  for 
its  support  some  new  consideration,  while,  in  the  first  class, 
before  affirmative  action  is  taken,  the  delinquency  may  be 
foi^ven  or  waived,  and  the  member  continued  in  the  society 
under  the  original  contract. 

It  is  contended  that  the  assured,  in  the  case  at  bar. 
came  under  the  second  provision,  and,  therefore,  his  relation 
having  ceased  upon  his  failure  to  pay  for  the  month  of  Feb- 
ruary, within  the  month  of  February,  his  contract  ceased, 
and  that  it  would  require  some  affirmative  action  on  the  part 
of  the  assured  to  reinstate  him;  that  the  mere  payment  of 
the  assessment  after  the  time,  or  subsequent  assessments,  did 
not  constitute  a  reinstatement;  that  there  was  no  considera- 
tion; that  the  assured  could  not  have  been  misled,  because 
there  was  nothing  that  ho  could  have  done  to  reinstate  him- 
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self.  He  was  mortally  sick,  and  died  from  the  sickness  exist- 
ing at  the  time  of  the  default.  The  contract  "provided  that 
the  payment  for  the  month  of  February  should  be  made 
within  the  month  of  February.  It  provided  that  the  member 
became  suspended  and  his  contract  forfeited  if  that  payment 
was  not  made  within  that  time. 

We  are  not  dealing  here  with  the  question  of  estoppel, 
but  rather  with  the  question  of  waiver.    Waiver  involves  an 
intention,  on  the  part  of  the  person  who  is  charged  with  hav- 
ing waived,  not  to  insist  upon  an  enforcement  of  that  pro- 
vision of  the  contract  concerning  which  the  waiver  is  sought 
to  he  shown.    Here,  the  waiver  is  of  the  failure  to  pay  within 
the  time ;  the  acceptance  of  the  dues  for  the  month  of  Feb- 
ruary as  paid  within  the  time,  with  notice  of  the  fact  in  the 
cheek  itself,  that  it  was  the  intention  of  the  assured  to  pay 
within  the  time.     It  is  the  waiver  of  the  right  to  insist  on 
payment  within  the  time  stipulated  by  the  contract  that  holds 
the  original  contract  in  force,  and  therefore  not,  under  the 
holdings  of  some  courts,  the  making  of  a  new  contract.     As 
bearing  upon  this  question,  see  Imperial  Fire  Insurwnce  Com- 
pany V.  Dunham,  117  Pa.  State  460  (2  Am.  St.  Rep.  686) ; 
BMhanan  v.  Exchange  Fire  Insiirayice  Co.,  61  N.  Y.   26; 
Km4ikerbocker  Life  Insurance  Co,  v.  Norton,  96  U.  S.  284 
(24  L.  Ed.  689).    In  the  last  case,  the  policy  provided  that : 

*^If  the  said  premium  shall  not  be  paid  on  or  before 
twelve  o*clock  noon,  .  .  .  then,  and  in  every  such  case, 
the  company  shall  not  be  liable  to  pay  the  sum  assured,  or  any 
part  thereof;  and  said  policy  shall  cease  and  be  null  and 
void,  without  notice  to  any  party  or  parties  interested  herein. '  * 
The  policy  provided  that  the  premium  should  be  paid 
annually  on  the  20th  day  of  April  in  each  year.  The  assured 
died,  and  the  defense  rested  on  the  fact  that  the  policy  was 
forfeited  by  reason  of  the  nonpayment  of  certain  notes  given 
for  the  last  premium,  which  was  due  April  20,  1875.  The 
court  said,  in  passing  upon  the  question : 

**The  written  agreement  of  the  parties,  as  embodied  in 
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the  policy,  .  .  .  was  undoubtedly  to  the  express  purport 
that  a  failure  to  pay  the  notes  at  maturity  would  incur  a 
forfeiture  of  the  policy.  It  also  contained  an  express  declara- 
tion that  thfe  agents  of  the  company  were  not  authorized  to 
make,  alter,  or  abrogate  contracts,  or  waive  forfeitures.  And 
these  terms,  had  the  company  so  chosen,  it  could  have  insisted 
on.  But  a  party  always  has  the  option  to  waive  a  condition 
or  stipulation  made  in  his  own  favor.  The  company  was  not 
bound  to  insist  upon  a  forfeiture,  though  incurred,  but  mig^ht 
waive  it.-  .  .  .  Much  stress,  however,  is  laid  on  the  fact 
that  the  extension  claimed  to  have  been  given  in  this  case 
was  not  given,  or  applied  for,  until  after  the  first  note  became 
due,  and  the  forfeiture  had  been  actually  incurred.  But  we 
do  not  deem  this  to  be  material.  .  .  .  The  material  ques- 
tion is,  whether  the  forfeiture  was  waived;  and  we  see  no 
reason  why  this  may  not  be  done  as  well  by  an  agreement  made 
for  extending  the  note  after  its  maturity,  as  by  one  made 
before.  In  either  case,  the  legal  effect  of  the  indulgence  is 
this:  The  company  says  to  the  insured,  *Pay  your  note  by 
such  a  time,  and  your  policy  shall  not  be  forfeited.'  If  the 
insured  agrees  to  do  this,  and  does  it,  or  tenders  himself 
ready  to  do  it,  the  forfeiture  ought  not  to  be  exacted.  In 
both  cases,  the  parties  mutually  act  upon  the  hypothesis  of 
the  continued  existence  of  the  policy." 

The  court  further  said:  ** Forfeitures  are  not  favored 
in  the  law.  They  are  often  the  means  of  great  oppression 
and  injustice.''  See  also  Cohen  v.  Catitittental  Fire  hrstvrwiice 
Company,  67  Texas  325  (60  Am.  Rep.  24,  3  S.  W.  296),  in 
which  it  is  said,  in  substance,  that  it  may  be  considered  as 
settled  law  that,  when  a  policy  provides  for  forfeiture  upon 
a  failure  to  pay  premiums  when  due,  but  does  not  stipulate 
that  upon  such  failure  the  overdue  premiums  shall  be  con- 
sidered as  earned,  the  demand  and  payment  of  such  premium 
constitutes  a  waiver  of  the  forfeiture ;  and  that  this  is  upon 
the  principle  that,  in  such  eases,  the  insurance  and  the  pre- 
mium  are  obligations   which   depend  upon  each   other,   and 


Nov.  1916]  Sawyer  v.  Hawthobne.  407 

hence  a  receipt  of  the  latter  necessarily  implies  that  the 
insurer  recognizes  or  renews  the  original  contract,  and  thereby 
assumes  the  continuance  of  the  risk. 

The  receiving  of  the  premium,  with  knowledge  of  the  fact 
that  it  was  not  paid  in  time  to  avoid  a  forfeiture  of  the  policy, 
and  the  receiving  of  subsequent  premiums,  constitute  an 
election  on  the  part  of  the  company  not  to  avail  itself  of  the 
provisions  of  the  policy  touching  forfeiture.  It  is  a  waiver 
of  the  provisions  of  the  policy  touching  forfeiture,  and  con- 
tinues the  policy  in  force.  The  contract  between  these  parties 
was  to  give  and  receive  indemnity.  The  premiums  were  paid 
to  secure  indemnity.  Subsequent  payments  were  made  for 
the  purpose  of  continuing  the  right  to  indemnity  under  the 
original  contract.  The  receipt  and  retention  of  subsequent 
premiums  said  to  the  assured:  '*We  continue  your  right  to 
indemnity  under  your  contract- ' '  We  see  now  no  legal  reason 
why  the  company  should  not  be  required  to  make  indemnity 
in  accordance  with  the  provisions  of  the  original  contract. 

The  facts  in  this  case  are  not  in  dispute.  There  was 
no  question  of  fact  for  the  jury.  The  court  did  not  err  in 
sustaining  the  plaintiff's  motion,  upon  the  record  made.  We 
find  no  ground  for  disturbing  its  judgment,  and  the  case  is, 
therefore, — Affirmed. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


II.  H.  Sawyer,  Appellant,  v.  W.  S.  Hawthorne  et  al.,  Ap- 
pellees. 

mSW   TBIAL:     Mbtlon  for — Sustaining   Motion   GeneraUy — ^Effect. 

1  The  overruling  of  a  motion  for  the  court  to  specify  the  grounds 
on  which  it  sustained  a  motion  for  a  new  trial  is,  in  effect,  a  ruling 
that  it  sustained  tlie  motion  on  all  tlie  grounds  urginl. 

MXW  TBIAL:    Grounds — Grounds  Once  Rejected  on  Appeal.    A  new 

2  trial  may  not  be  granted  on  grounds  once  held  on  appeal  in  tUo 
same  case  to  be  untenable. 
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KBW  TBIAL:     Offoands— Brroneous  Instructions  XJnqnestioned  by 

3  Excexrtlon.  A  new  trial  may  not  be  granted  hy  the  trial  court 
because  of  erroneous  instructions  to  which  no  exceptions  were 
taken  before  the  same  were  read  to  the  jury,  and  as  to  which 
there  was  no  showing  that  sucli  errors  were  not  discovered  at  the 
time  of  trial.     (Sec.  3705-a,  Code  Supp.,  1013.) 

VENDOR   AND   PT7BCHASEB:      Breacli    of    Contract — ^Breach   by 

4  Vendor— Measore  of  Damages.  The  measure  of  damages  for 
breach  by  vendor  of  a  contract  to  sell  land  is  the  difference  between 
the  contract  price  and  the  market  value  of  the  land  (if  it  is  more 
than  such  contract  price),  plus  any  amount  paid  by  vendee  on 
the  purchase  price. 

NEW  TRIAL:     aroonds— Blanket  Assignments — Appeal  and  Error. 

5  A  motion  for  a  new  trial  on  the  blanket  assignment  'Hhat  tht^ 
court  erred  in  overruling  objections  to  questions  propounded  by 
plaintiff  and  in  sustaining  those  to  questions  asked  by  defendant," 
demands  scant  attention,  and  is  too  indefinite  for  review  on  appeal. 

NEW  TRIAL:    Grounds— Proceeding  Favorable  to  Movant.    A  new 

6  trial  may  not  be  granted  because  of  action  by  the  court  and  jury 
favorable  to  movant. 

NEW  TRIAL:     Chrounds — Misconduct   of   Counsel — Admonition   by 

7  Court — ^Effect.  Misconduct  of  counsel  in  argument,  especially 
counsel  pro  se,  in  going  outside  the  record  evidence,  may  justify 
the  trial  court  in  granting  a  new  trial,  even  though,  when  the 
misconduct  occurred,  the  trial  court  fully  admonished  the  jury 
to  wholly  disregard  the  unwarranted  statements. 

Appeal  from  Polk  District  Court. — ^W,  H.  McHbnby,  Judge. 

Thursday,  June  29,  1916. 
Eeheamng  Denied  Friday,  November  17,  1916. 

Appeal  by  plaintiff  from  an  order  granting  a  new  trial. 
— Affirmed. 

H,  H.  Saiwyer  and  J.  E.  Holmes,  for  appellant. 
C,  J.  EUer,  for  appellees. 

Ladd,  J. — I.     On  the  former  trial,  the  jury  was  directed 
to  return  a  verdict  for  the  defendant.    On  appeal,  this  rulinpr 
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was  reversed.    167  Iowa  410.    On  remand,  an  amended  and 

substituted  petition  was  filed,  to  which  Mar- 
'  moSonfor :  sua-  garet  C.  Hawthome  answered.    She  also  filed 

talpjng  motion  .    .  i  •  ■•  i»    -i  mi 

gttieraii7:ef-      a  counterclaim,  which  was  replied  to.     The 

issues  thus  raised  were  included  in  the  orig- 
inal pleadings.  The  cause  was  again  tried  and  submitted  to 
a  jury,  which  returned  a  verdict  for  plaintiff.  Thereupon,  a 
motion  for  new  trial  was  sustained  generally,  and  the  appeal 
is  from  this  ruling.  Thereupon,  plaintiff  moved  that  the  court 
specify  the  grounds  on  which  the  order  for  new  trial  rested. 
This  motion  was  overruled.  Such  a  ruling  is  tantamount  to 
saying  that  the  order  rested  on  all  the  grounds,  for  it  cannot 
be  assumed  that  any  court  would  deny  a  party  all  the  advan- 
tages won  in  a  trial  without  being  willing,  on  request,  to 
specify  the  precise  grounds  for  its  action.  It  is  easy  for  a 
party  to  conjure  up  any  number  of  grounds,  tenable  or  unten- 
able, in  a  motion  for  new  trial,  and  it  would  be  unfair  to 
litigants  to  rule  thereon  generally,  without  indicating  what 
has  led  the  court  to  declare  the  proceedings  a  mistrial  and 
require  all  to  be  done  over  again.  So  it  was  said  in  Loose  v. 
Cooper,  141  Iowa  377,  that  '*it  is  better  to  set  out  the  grounds 
of  the  ruling  in  the  record."  In  Turley  v.  Griffin,  106  Iowa 
161,  it  was  said  that  **  appellant  was  not  interested  in  what 
plaintiff  put  in  his  motion,  but  only  in  what  matters  the 
court  considered."  See,  also,  Hensley  v.  Davidson,  135  Iowa 
106.  For  these  reasons,  we  shall  assume  that  the  court,  in 
overruling  the  motion  to  specify  grounds,  asserted  that  all  the 
grounds  enumerated  were  well  taken. 

II.  The  evidence  was  substantially  the  same,  in  so  far 
88  it  bore  on  the  issues  raised,  as  on  the  former  trial,  and,  of 
course,  in  view  of  the  opinion  on  the  appeal,  might  not  be 

challenged  as  insufficient  to  sustain  the  ver- 
'  groui^:  diet  returned.     Two  grounds  of  the  motion, 

i-eiected on ap-    then,  may  be  eliminated  at  the  outset:    **  (4) 

peal. 

the  verdict  is  contrary  to  law;  (8)  there  is  no 
evidence  to  support  the  verdict. 


M 
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The  eighth  ground,  i.  e.,  that  *'the  verdict  is  excessive 
and  no  evidence  to  support  the  verdict  as  to  amount  of  dam- 
ages," may  also  be  disregarded  because  the  verdict  assessing 
the  damages  in  the  sum  of  $330.70  was  amply  sustained  by  the 
evidence. 

Pour  grounds  of  the  motion  are  based  on  alleged  error 

of  the  court  in  the  first,  second,  fourth  and  fifth  instructions 

to  the  jury.    No  objections  whatev€ir  were  urged  against  these 

3  New  TRIAL-         instructions  previous  to  filing  the  motion  for 

eous"nstruc-°""  "®w  trial,  and  no  showing  was  made  in  said 

Honed  by  exlTep-  motion  that  an  error  in  such  instructions  was 

not  discovered  at  the  time  of  the  trial.  This 
being  so,  neither  the  trial  court  nor  this  court  may  consider 
any  objections  or  exceptions  to  said  instructions.  Section 
3705-a,  Code  Supp.,  1913;  State  v.  Nott,  168  Iowa  617. 

The  only  objection  to  Instructions  5^^  and  6  urged  prior 
to  the  reading  .of  these  to  the  jury,  was  that  they  authorized 
tlie  assessment  of  the  $50  paid  down  as  part  of  the  damages, 

in  event  recovery  was  had  by  plaintiff. 

4.  Vendor  AND  .  mi    i  n    i     ^t  ^«         •     i,         i 

purchaser:  As  Will  be  recalled,  the  action  is  based 

breach  of  con-  ,  ,,  ,    «    .,  i.     i    *       ^ 

tract:  breach       on  the  alleged  failure  of  defendant  to  Der- 
by vendor : 

measure  of         form  a  contract  for  the  sale  of  house  and  lot 

damages. 

in  the  city  of  Des  Moines.  Upon  its  execution, 
May  6,  1911,  plaintiff  paid  on  the  purchase  price  the  sum  of 
$50.  The  court  instructed  the  jury  that,  if  they  found  for 
plaintiff,  the  measure  of  damages  would  be  the  difference  be- 
tween the  contract  price  and  the  market  value  of  the  land,  and, 
in  Instruction  51/2,  that  there  should  be  added  thereto  the  $50 
paid.  Manifestly,  this  was  correct ;  for,  if  defendants  declined 
to  perform  without  legal  justification  for  so  doing,  the  plain- 
tiff would  be  entitled  to  recover  the  money  paid  on  the  pur- 
chase price,  together  with  the  difference  between  the  contract 
price  and  market  value,  if  the  latter  is  the  more. 

Another  ground  of  the  motions  was  that  "the  court 
erred  in  refusing  to  give  instructions  requested  by  the  defend- 
ants."   As  none  were  requested^  this  is  easily  disposed  of. 
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III.  The  sixth  and  seventh  grounds  of  the  motion  are 
that  the  court  erred  in  overruling  objections  to  question^  pro- 
pounded by  plaintiff,  and  in  sustaining  those  to  questions 

asked  by  defendants.    Though  a  blanket  as- 

S    ^B\y  TRIAL  * 

'  grounds:  bian-    «ertion  of  this  kind  demands  scant  attention 
menu:  appeal     and  is  too  indefinite  for  review  on  appeal,  yet 

and  error. 

the  rulings  as  made  might  be  challenged  as 
erroneous  on  appeal.  For  this  reason,  we  have  examined 
the  record  with  care,  and  discover  no  errors  in  the  rulings  on 
the  admissibility  of  evidence.  Nor  does  counsel  for  defend- 
ants in  his  brief  assert  that  any  were  committed. 

IV.  The  ninth  ground  was  that  *'the  jury  found  that 
the  plaintiff  was  in  default  and  subtracted  th^  $87.50  from 
the  amount  allowed  the  plaintiff ;  that,  when  the  plaintiff  was 
e.  New  trial  •         ^^  default,  and  the  jury  so  found,  as  they 

?^mg'^a^J?r-     advised  this  court,  the  plaintiff  could  not  re- 
abie  to  movant    ^^^^^  ^  ^  matter  of  law.''    By  the  terms  of 

the  contract,  set  out  in  our  former  opinion,  plaintiff  under- 
took to  pay  rent  until  September  15,  1911,  when  he  was  to 
pay  $250,  and  $35  per  month  beginning  then,  until  the  price 
not  otherwise  provided  for  should  be  fully  paid.  The  pay- 
ments of  $35  per  month,  beginning  September  15,  1911,  were 
not  made;  and  the  court  told  the  jury  that  these,  if  not  paid, 
should  be  deducted  from  damages  allowe<l  plaintiff.  In  other 
words,  the  $50  payinent  actually  made  might  be  recovered 
from  defendants,  but  those  matured  but  not  paid,  defendants 
might  recover  of  him.  Surely,  defendants  were  not  in  a  sit- 
uation to  complain,  and  this  ground  of  the  motion  could  not 
ri&htly  have  been  sustained.  Whether  the  interest  on  the 
purchase  price  or  the  fair  rental  value  of  the  property  while 
possession  was  enjoyed  under  the  contract  might  properly 
have  been  taken  into  account  in  determining  the  amount  of 
damages  to  be  allowed,  is  an  entirely  different  question. 

V.  The  only  other  ground  of  the  motion  was  the  alleged 
misconduct  of  plaintiff,  acting  as  attorney  pro  se,  in  his  closing 
argument  to  the  jury,  in  exhibiting  '*a  bundle  of  papers  from 
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his  inside  pocket  and  stated  to  the  jury  that  he  had  another 

7  nbw TRIAL-  ^^^^^  ^^^"^  ^^^'"  McGregor  or  due  to  Mr. 
Snduct ofcoun-  jVIcGregor  which  he  was  to  return  after  the 
tSnby'oourt:      case  was  ovcr."    Timely  objection  was  inter- 

posed,  which  was  sustained  by  the  court,  and 
juiy  admonished  to  pay  no  attention  to  the  statement  with 
reference  to  a  note  not  offered  in  evidence,  and  advised  that 
there  was  nothing  in  the  case  which  permitted  that  kind  of 
an  argument,  and  '*you  Avill  pay  no  attention  to  it."  " 

That  a  different  statement  may  have  been  made,  or  that 
that  made  was  in  response  to  something  said  by  counsel  for 
defendant,  is  not  to  be  assumed  aliunde  the  record  before 
us.  Nor  can  .that  asserted  to  have  been  said  be  justified  by 
any  evidence  contained  in  the  record.  It  appeared  that  the 
contract  had  been  assigned  to  one  McGregor,  and,  two  months 
later,  reassigned  to  plaintiff,  and  with  reference  thereto,  the 
latter  testified : 

'^I  suppose  the  real  consideration  for  the  reassignment 
was  the  $100.  No,  it  is  not  true  that  he  kept  the  rent,  $105, 
for  three  months  and  I  kept  the  $100  paid  to  me.  McGregor 
was  in  there  only  two  months,  and  I  paid  him  back,  I  think, 
$50  in  cash,  if  I  remember  right.  It  is  barely  possible  that 
this  was  a  note.  I  think  I  answered  in  the  former  trial :  *  He 
executed  to  me.  I  am  not  sure  whether  two  notes  or  one. 
They  were  either  two  for  $25  or  one  for  $50 — I  am  not  sure — 
the  whole  amount  was  $50.  He  paid  me  $100  cash  at  the  time 
he  took  up  this  deal.'  " 

The  note  or  notes,  if  any  there  were,  were  notes  offered 
in  evidence;  and  in  any  event,  counsel  referred  to  ** another 
note,"  and,  moreover,  stated  what  he  was  to  do  with  it,  plainly 
intimating  that,  if  the  case  ended  to  suit  him,  it  would  be 
returned  to  McGregor,  who  appears  to  have  been  entirely 
without  fault  in  the  transaction.  While  the  court  erred  in 
sustaining  the  eight  grounds  of  the  motion,  we  are  not  ready 
to  say  that  it  abused  the  large  discretion  reposed  in  the  trial 
court  in  granting  a  new  trial  on  the  last  ground.    What  was 
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said  was  by  a  party  to  the  suit,  and  might  well  have  been 
given  greater  consideration  than  by  an  attorney  interested 
only  by  virtue  of  his  representation  of  another.  Moreover, 
the  elimination  of  the  interest  of  McGregor  by  the  jury  in 
settling  upon  a  verdict  might  have  been  thought  difficult.  The 
trial  court  is  in  much  better  situation  than  is  this  court  in 
weighing  the  influence  of  improper  statements  or  argument 
on  the  minds  of  the  jury ;  and,  though  we  should  have  been 
quite  willing  to  accept  its  judgment  that' the  jury  had  observed 
its  admonition  to  give  counsel's  statements  no  consideration, 
we  are  content  not  to  interfere  with  its  conclusion  that  the 
jury  was  unable  so  to  do.  Moreover,  attorneys  thoroughly 
understand  the  impropriety  of  going  outside  of  the  record  in 
argument,  and,  though  lapses  are  sometimes  excusable  as  the 
result  of  zeal,  counsel  guilty  of  such  impropriety  are  rarely 
in  a  situation  to  complain  if  the  consequence  is  a  denial  of 
the  fruits  of  victory,  and  the  necessity  of  doing  the  work  of 
the  trial  over  agai^.  Though  we  should  have  been  quite  as 
well  satisfied  had  the  ruling  been  the  other  way,  we  are  agreed 
that  it  cannot  be  said  from  the  record  before  us  that  there 
was  abuse  of  the  large  discretion  concerning  such  matters 
reposed  in  the  trial  court. — Affimied. 

Evans,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur. 


Sheldon  Fixture  Company,  Appellee,  v.  Atlas  Oil  Com- 
pany, Appellant. 

WITNESSES:    Competency — '^Ouesslng''  at  Amoont  of  Damages — 

1  Opinion  Evidence.  Knowledge  on  the  part  of  a  witness  to 
rpasonable  Talues  which  only  enables  him  to  ffueaa  at  such  values 
is  wholly  insufficient  to  render  him  competent. 

TBIAL:    Ar^mnent — Argument  Based  on  Non-Introduced  Testimony. 

2  Argument  may  be  met  with  argument,  provided  it  is  based  on 
record  evidence.  In  other  words,  counsel  may  not  meet  his  oppo- 
nent's argument  by  a  statement  of  evidentiary  matters  which  he 
(counsel)  has  not  seen  fit  to  offer. 
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PRINCIPLE  APPLIED:  Plaintiff  originally  pleaded  that,  on 
account  of  defendant's  breach  of  warranty,  he  had,  in  certain 
enumerated  ways,  bt'en  damaged  in  the  sum  of  $255.  Later,  he 
amended,  and  alleged  the  damage  to  be  $670.  Defendant  intro- 
duced plaintiff's  original  pleading,  as  tending  to  impeach  plain- 
tiff's testimony.  Plmniiff  offered  no  explanation.  Thereupon, 
counsel  for  defendant,  in  argument  to  the  jury,  commented  on 
this  inconsistency  in  pleading.  Counsel  for  plaintiff  countered 
with  a  statement  to  the  jury  of  the  facts  which  led  to  this  change 
in  pleadings.    Held,  the  latter  conduct  was  reversible  error. 

Appeal  from  O'Brien  District  Court. — W.  D.  BoiEi>,  Judge. 

Friday,  November  17,  1916. 

Action  for  damages  for  breach  of  oral  guarantee  of  cer- 
tain roofing  material.  There  was  a  verdict  and  judgment  for 
the  plaintiff,  and  the  defendant  has  appealed. — Affirmed  on 
Condition. 

Hugh  A.  Myers,  W,  E.  Macewen  and  O,  H.  Montzheinier, 
for  appellant. 

T.  E,  Diamond,  for  appellee. 

Evans,  V.  J. — The  plaintiff  purchased  of  the  defendant 
certain  roofing  material  to  be  used  upon  a  building  in  the 
course  of  construction  by  the  plaintiff.  It  was  purchased 
under  an  oral  guarantee  that  it  would  not  leak.  The  roof 
was  covered  with  the  material  in  December,  1913.  Within 
about  30  days  from  that  time,  it  had  become  cracked  and 
leaky.  For  five  months  thereafter,  it  continued  to  leak  after 
every  storm,' when  it  was  abandoned  by  the  plaintiff  and  sup- 
planted with  a  new  roof.  Plaintiff  brought  this  action  for 
damages,  direct  and  consequential.  The  original  cost  of  the 
roofing,  paid  by  the  plaintiff  to  the  defendant,  was  $262,  with 
$24  other  expense  additional.  The  plaintiff  recovered  a  ver- 
dict for  $878.70.  Upon  the  record  before  us,  we  have  no  occa- 
sion to  consider  other  than  two  assignments  of  error. 


. 
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1.  One  item  of  damage  claimed  for  was  the  sum  of  $75, 
alleged  expense  incurred  by  the  plaintiff  in  getting  water  out 
of  the  buiidiog  as  the  result  of  storms,  and  in  removing  goods 
1.  wiTNEBSEs:  *^™  places  of  exposure  to  leakage.  In  sup- 
^^!r^lt  port  of  this  item,  the  plaintiff  examined  the 
a^^opinion™'  witness  HoUenbeck.  According  to  this  wit- 
ness, this  allied  damage  was  based  upon  the 
expense  incurred  on  many  occasions,  during  a  period  of  five 
months,  where  more  or  less  time  was  consumed  in  the  work 
referred  to,  and  a  greater  or  less  number  of  men  engaged 
therein  at  different  times.  .The  witness  testified  that  some  of 
this  work  was  paid  for,  and  some  of  it  was  done  gratis.  With- 
out further  specification  in  the  evidence  than  here  indicated, 
this  witness  was  allowed  to  testify,  over  appropriate  objection 
by  the  defendant,  that  the  reasonable  value  of  the  services 
rendered  was  $70  or  $75.  In  stating  this  sum,  the  witness 
testified  that  he  ''guessed  at  it/'  The  witness  also  testified: 
"I  think  we  paid  more  than  $10,  I  don't  know  that  it 
was  more  than  $15.  Don't  know  that  they  paid  out  that 
much.  Can't  state  any  figures  on  that.  I  am  just  basing  it 
on  my  judgment. " 

Upon  the  showing  made,  we  think  it  was  error  to  per- 
mit the  witness  to  make  the  guess.  It  was,  of  course,  not 
requisite  that  the  witness  should  be  able  to  state  exact  items 
where  items  were  not  preserved,  but  it  was  requisite  that  some 
reasonable  basis  should  be  laid  for  the  purpose  of  approxima- 
tion where  items  were  wanting.  The  basis  is  wholly  wanting 
in  this  case.  The  error  in  admitting  the  testimony  crept  into 
the  instructions,  and  was  somewhat  emphasized. 

2.    One  of  the  elements  of  damage  dlaimed  by  the  plain- 
tiff was  for  injuries  sustained  to  the  ceiling  and  to  the  floor- 
ing of  the  building,  as  a  result  of  the  leakage.    By  an  amend- 
ment to  the  petition,  damages  were  claimed 
'  ment:'wi^ent  for  these  injuries,  to  the  amount  of  $570.    In 

baaed  on  non-         _  .    .      ,        ^ .  .  ,  , 

Introduced  tes-    the  original  petition,  these  damages  were  spec- 
ified  in  two  items,   of  $120  for  injury  to 
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the  ceiling  and  $135.20  for  injury  to  the  flooring.    As  tending^ 
to  impeach  or  contradict  the  testimony  for  the  plaintiff  in 
support  of  this  item,  the  defendant  introduced  in  evidence 
the  original  verified  petition,  with  the  items  of  damage  claimed 
therein.    No  explanatory  evidence  was  offered  by  the  plain- 
tiff on  the  trial.    In  plaintiff's  closing  argument  to  the  jury, 
however,  plaintiff's  attorney  explained  to  the  jury  the  reasons 
for  the  increased  claim  made  in  the  amendment  over  that  of 
the  original  petition.    This  was  appropriately  objected  to  by 
the  defendant.    The  court,  however,  ruled  expressly  that  the 
explanation  was  proper,  in  view  of  the  fact  that  the  defend- 
ant's  attorney  had  commented  upon  the  inconsistency.    We 
think  this  ruling  was  erroneous.    The  defendant  had  a  right 
to  put  in  evidence  the  original  petition,  as  tending  to  contra- 
dict the  enlarged  claim  of  the  plaintiff.     Whatever  incon- 
sistency appeared  was,  of  course,  subject  to  explanation.    In- 
consistency of  pleading  is  not  necessarily  of  great  significance. 
On  the  other  hand,  it  may  be  of  such  a  nature  as  to  be  highly 
significant.    In  this  case,  no  explanatory  evidence  was  offered. 
This  being  the  state  of  the  evidence,  defendant's  counsel  had 
a  right  to  refer  to  it  in  argument.    Plaintiff's  counsel  also  had 
the  right  to  meet  argument  with  argument,  but  he  was  bound 
to  meet  it  upon  the  record  of  the  evidence  as  made.    He  had 
no  right  to  avoid  the  record  as  made  by  statements  of  fact 
which  he  had  not  seen  fit  to  introduce  in  evidence.    If  the 
practice  here  adopted  should  receive  our  sanction,  the  tactful 
attorney,  in  the  trial  of  a  case,  might  often  find  it  advan- 
tageous to  withhold  explanatory  evidence  until  it  could  be 
.  delivered  in  the  closing  argument  to  the  jury.    If  nothing 
more  were  involved  than  the  right  of  cross-examination,  it 
would  be  a  sufficient  reason  why  such  a  practice  could  not 
be  countenanced.    We  think,  therefore,  that  this  assignment 
of  error  must  be  sustained. 

3.  The  only  other  assignment  of  error  bears  upon  the 
competency  of  the  witness  Souers  to  testify  to  values.  While 
the  foundation  of  competency  was  not  very  satisfactory,  we 
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think  the  showing  brought  the  question  within  the  fair  dis- 
cretion of  the  trial  court  in  permitting  the  testimony.  The 
first  error  above  sustained  affects  only  the  item  of  $75,  and 
the  second  error  affects  only  the  item  of  $570.  Por  the  pur- 
pose of  this  case,  we  must  assume  that  these  items  were 
allowed  in  full  by  the  jury.  The  defendant  was  prejudiced, 
therefore,  by  the  first  error,  to  the  extent  of  the  difference 
between  $15  and  $75 ;  and  by  the  second  error,  to  the  extent 
of  the  difference  between  $255.20  and  $570.  If,  within  60 
days  from  the  filing  hereof,  the  plaintiff  elect  to  remit  $374.80, 
its  judgment  for  the  balance  will  be  affirmed ;  otherwise,  the 
judgment  must  be  reversed,  for  the  errors  indicated.  We  im- 
pose this  condition  more  readily  because,  upon  the  whole 
record,  we  are  impressed  with  the  excessive  character  of  the 
verdict.  The  question  of  the  proper  measure  of  damage,  how- 
ever, is  not  before  us  upon  this  record,  and  we  therefore  give 
it  no  consideration. 

The  judgment  below  will  be  affirmed  on  condition,  as 
above  stated,  and  otherwise,  reversed. — Affirmed  an  Canditian. 

Deemer,  WE.VVER  and  Preston,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  George  Peirce,  Appellant. 

TRIAL:     Instructions — ^Verdict-XJrging  Instxactlons — Coercing  Jury 
1   — Pzesmnption — Oeneral  Bules.   Verdict-urging  instructions,  addi- 
tional to  the  general   instructions  given,  though  teclinically  cor- 
rect, are  governed  by  the  following  general  rules: 

1.  They  should  not  be  given  except  in  extreme  cases. 

2.  Whether  the  giving  of  such  be  reversible  error  depends  on 
whether  it  may  be  fairly  said  or  presumed,  in  view  of  the  con- 
ditions attending  the  giving,  that  they  foerced  or  helped  to  coerce 
the  jury  into  an  agreement,  or  whether  they  simply  started  a  new 
train  of  real  deliberation,  which  ended  the  disagreement. 

3.  Where  the  disagreement  prior  to  such  giving  is  of  more  than 
ordinary  duration,  and,  after  the  giving  of  such  instructions,  a 
verdict  is  reached  in  a  time  short  in  comparison  with  the  dura- 

Vou  178  lA.— 27 
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tion  of  the  former  disagreement,  a  presumption  arises  thai    ih<^ 
instructions  were  prejudicial. 

PRINCIPLE  APPLIED:  .  In  the  trial  of  a  chief  of  police  for 
conspiracy  to  protect  prostitutes  and  liquor  dealers  in  their  viola- 
*   tions  of  law,  the  jury  had  not  been  permitted  to  separate  prior 
to  the  submission  of  the  case,  a  period  of  11  days.    The  evidence 
was  in  sharp  conflict  as  to  defendant's  guilt.    After  the  jury  had 
deliberated  for  2  days,  they  stood   0  for  conviction   and  3   for 
acquittal.     The  court  then,  which  was  late  on   Saturday  night, 
additionally  instructed  them  as  to  the  desirability  of  arriving  at 
a  verdict,  but  expressly  stated  to  them  that  the  coui-t  was  not 
intimating   to   them,    in    the   slightest   degree,   what    the   verdict 
should  be.     The  statetnent  got  into  the  jury  room  that  the  trial 
judge  had  gone  to  his  liome,  out  of  town,  to  spend  Sunday,  and 
that  another  judge,  who  lived  in  town,  could  act  only  to  receive 
a   verdict.     This   statement,   the   appellate  court  said,   argvfwfo, 
fairly  conveyed  to  the  jury  that  failure  to  agree  meant  confinement 
over  Sunday,  at  least.     The  jury  agreed  on  a  verdict  of  guilt 
within  4  hours  after  the  verdict-urging  instructions  were  given. 

Held,  the  conditions  raised  a  presumption  of  prejudice. 

Held,  also,  the  case  should  be  reversed  on  account  of  other  quite 
numerous  prejudicial  errors. 

CBIMIKAL  LAW:    Trial — ^Misconduct  of  Jury— Beading  Newspapers 

2  in  Violation  of  Order— Innocence  of  Bailiff.  The  reading,  in 
violation  of  an  order  of  court,  by  jurors  in  a  criminal  case,  in 
the  trial  of  which  they  were  not  permitted  to  separate,  of  accounts 
in  a  reputable  newspaper,  of  the  arrest  of  a  witness  for  defendant 
for  perjury  committed  in  the  trial  of  said  cause,  tvithout  direct 
adverse  comment  as  to  defendant,  is  reversible  misconduct;  and 
it  is  immaterial  that  the  bailiff  was  entirely  innocent  of  any 
wrong  in  said  matter. 

CBIMIKAL  LAW:     Trial — ^liisconduct  of  Jtiry— Beading  ol^  News- 

3  papers — ^Burden  of  Proof  as  to  Prejudice.  Defendant  in  a  crim- 
inal cause  need  not  affirmatively  show  that  misconduct  of  a  jury 
in  reading  prejudicial  newspaper  accounts  relating  to  the  trial, 
was  the  cause,  or  partial  cause,  of  the  verdict  of  guilt;  because 
to  so  require  would  be  to  require  the  impossible,  to  wit,  show  a 
fact  tchich  inheres  in  'the  verdict, 

CBIMIKAL  LAW:    Appeal — Concession  That  Onilt  Was  Jttty  Qaes- 

4  tion — ^Effect.  A  defendant  in  a  eriminal  cause  who  does  not 
raise  the  question  that  the  evidence  is  insufficient  to  sustain  the 
verdict,  may  still  insist  that  the  reading  of  prejudicial  newspaper 
articles  was  presumptively  prejudicial,  as  interfering  with  a  proper 
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weighing  of  the  evidepce.     In  other  words,  failure  to  raise  such 
question  cannot  be  treated  as  a  concession  that  the  trial  was  fair. 

CBIHINAL  LAW:    Trial— Mlsconauct  of  Bailiff— Improper  Commn- 

5  nlcation  with  Jury.  It  is  prejudicial  misconduct  for  a  bailiff  to 
inform  a  jury  that  the  trial  judge  had  gone  to  his  home  out  of 
the  city  to  spend  Sunday,  and  that  another  judge  who  did  reside 
in  the  city  of  the  trial  had  no  power  except  to  receive  a  verdict. 
(See  Section  5387,  Code,  1897.) 

JUBY:     Qualification — ^Bias.     Whether  a  juror  who  had  expressed 

6  grave  doubt  of  his  ability  to  disregard  what  he  had  learned,  and 
to  give  the  defendant  a  fair  trial,  in  the  case  at  bar,  in  view  of 
the  uncertainty  surrounding  his  testimony  on  voir  dire,  was  a  com- 
petent juror,  quaere, 

CBXMINAJm  IaAW:  Trial— Misconduct  of  Court — ^Directions  to  Bailiff. 

7  The  objection  that  the  court  directed  the  bailiff  in  regard  to  pre- 
venting interference  with  the  jury  in  such  a  way  as  to  frighten 
the  jury,  and  in  regard  to  clearing  the  court  room  on  occasion  of 
disorder,  held,  in  the  case  at  bar,  to  be  purely  hypercritical. 

CBJMINAIm  LAW:     Trial — ^BClBconduct  of  Court— Incorrect  State- 

8  ment  of  Law— Harmless  Error.  Statement  by  the  court  to  the 
jury  that  the  statute  required  the  jury  to  be  kept  together,  pend- 
ing and  during  the  trial,  is,  if  erroneous,  entirely  harmless. 

CRIMINAL  LAW:    Trial — ^Misconduct  of  Judge — ^Unwarranted  Bep- 

9  rbnand  of  Counsel.  The  court's  reprimand  of  defendant's  coun- 
sel for  asserting,  at  the  close  of  the  State's  case,  that  the  pros- 
ecutor had  stated  that  he  would  recall  a  certain  witness  (which 
assertion  was  substantially  correct,  though  vigorously  denied  by 
counsel  for  the  State),  was  unwarranted,  but  not  reversible  error. 

CBDCINAL  LAW:  Trial — ^Misconduct  of  Court — ^Unjust  Imputation 
10  on  Counsel.  Kemarks  by  the  court,  for  which  there  was  no 
foundation  in  the  record,  quite  strongly  inferring  that  counsel  for 
the  defendant  had  so  interfered  with  the  witnesses  for  the  State 
that  it  was  necessary  for  counsel  for  the  State  to  lead  them  in 
their  examination,  is  prejudicial  error^  even  though  the  court,  at 
once,  on  demand  that  the  remark  be  withdrawn,  disclaimed  any 
intention  of  charging  counsel  with  tampering  with  the  witnesses. 

CRTMreAL  LAW:  Trial— -Misconduct  of  Counsel— Argument.  It  is 
}1  not  misconduct  for  counsel  for  the  State,  in  argument  on  the 
trial  of  a  police  officer  for  conspiracy  to  protect  lawbreakers,  to 
assert:  (a)  that  citizens  no  longer  carry  weapons,  and  are  pro- 
hibited from  doing  so  because  of  reliance  on  performance  of  duty 
by  police  officers;    (b)   assumption  that  the  jury  desired  a  verdict 
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which  U'ould  make  them  feel  that  they  liad  properly  acquitted  them- 
Bclvea  of  their  duty,  and  were  entitled  to  the  approval  of  their 
fellow  citizens;  (c)  that  the  case  had  excited  unprecedented  inter- 
est in  the  community,  and  chat  most  careful  consideration  was 
due,  60  that  a  fair  and  just  verdict  might  be  rendered. 

CBIMINAIa  LAW:     Trial — ^BflBCondnct  of  Oounsel — ^Argmnent.     In- 

12  sinuating,  even  in  some  slight  degree,  without  justification  in  the 
record,  that  witnesses  had  been  suppressed  or  intimidated,  is 
error,  though  not  necessarily  prejudicial. 

CBIMINAL  LAW:    Trial—Mlsconduct  of  Oounsel— Argoment.    It  is 

13  not  misconduct  for  counsel  for  the  State  to  assert  in  argument 
that  defendant  is  guilty,  and,  in  substance,  that  the  jury  could 
not  justify  itself  with  any  citizen  in  acquitting  the  defendant, 
in  view  of  the  convincing  array  of  evidence  against  him,  and  the 
withholding  of  the  only  testimony  that  the  State  knew  of  that 
could  corroborate  defendant,  that  of  a  named  saloon  keeper. 

CBIMINAL  LAW:  Trial — ^Misconduct  of  Couxuel-— Argument.  Highly 

14  inflammatory  remarks  by  counsel  in  argument,  e8|)eciaUy  in  the 
iridl  of  a  chief  of  police  charged  with  conspiracy  to  protect  law- 
hreakers,  without  a  record  to  justify  it, 

(a)  enlarging  upon  the  fearful  prevalence  of  all  kinds  of  in- 
famous crimes  in  the  community; 

(b)  asserting,  at  length,  the  miscarriage  of  justice  in  the  trial 
of  a  criminal  case  a  year  previous;  and 

(c)  asserting  that  defendant  is  guilty  of  thousands  of  crimes 
other  than  tho  one  on  trial, 

is  misconduct  such  as  to  demand  tho  roversal  of  a  verdict  of 
guilt. 

CBIMINAL  LAW:    Trial — ^Misconduct  of  Counsel — ^Argument.    It  is 

15  highly  improper  for  counsel  in  argument  to  assert,  witltout  any- 
thing in  the  record  to  justify  it,  that  a  witness  for  defendant  is 
a  dope  fiend. 

CBIMINAL  LAW:     Trial — ^Misconduct  of  Counsel — Argument.    Be- 

16  versiblc  misconduct  may  arise  out  of  highly  iuflammatory  remarks 
by  counsel  in  argument,  without  record  evidence  to  justify  it,  con- 
cerning a  party  ichc  i«  neither  a  party  to  the  proceedings  nor  a 
tritness  therein. 

PRINCIPLE  APPLIED:  A  chief  of  police  was  on  trial  for  con- 
spiracy to  protect  prostitutes  and  liquor  dealers  in  their  infrar- 
tions  of  the  law.  The  State  had  shown  that  a  successful  raid  had, 
during  the  defendant's  incumbency  in  office,  been  made  on  a  place 
kept  by  one  Flanagan «  In  the  closing  argument,  counsel  for  State, 
without  any  record  evidence,  to  sustain  it,  asserted  that  Flanagan 
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then  in  the  county  jail  and  would  be  tried  for  murder,  and 
that  his  place  was  the  resort  of  the  murderer,  burglar,  robber, 
pickpocket  and  thief,  and  had  been  protected.  Held,  the  argument 
constituted  reversible  error. 


• 


C?BIMIKAL  LAW:     Trial^lfiaconduct  of  Connflel— Argument  Im- 

17  proper  and  Katorally  Prejudicial — ^Waiver — Core.  No  failure  on 
the  part  of  counsel  to  object  can  waive,  and  no  act  on  the  part 
of  the  court  can  cure,  the  error  of  an  argument  dearly  improper 
and  naturally  prejudicial. 

WITKESSES:  Examination — ^Leading  Qnestions.  Questions  reviewed, 

18  and  held  not  leading. 

TBIAL:     Reception  of  iSYidence-— Objection  Neutralized  by  Objec- 

19  tion.  An  objection  may  be  neutralized  by  another  objection  by 
the  same  party. 

WITNESSES:   Crosfr'Examination — Tratlifnlness  of  Witness.  To  test 

20  the  truthfulness  of  a 'witness  is  one  of  the  very  purposes  of  cross- 
examination,  and  any  question  to  that  end,  within  reason,  and 
bearing  directly  on  a  material  assertion  made  by  him,  is  proper. 
Therefore,  held  that  a  chief  of  police  who  was  on  trial  for  con* 
spiracy  to  protect  law  violators,  and  who  had,  on  direct  examina- 
tion, denied,  in  effect,  that  there  were  any  violations  of  law 
which  had  been  permitted  by  him,  was  properly  cross-examined 
as  to  his  knowledge  of  violations  of  law  at  particular  places  within 
his  jurisdiction,  not  mentioned  by  him  on  said  direct. 

WITNESSES:      Examination — Systematically   Leading    Witnesses — 
I'l     Effect.     A   course   of  systematic  leading  of   witnesses   niny   de- 
mand the  reversal  of  a  cause  when  any  one  of  such  questions  would 
not  be   given   such   effect.     Examinations   reviewed,   and   bold   to 
present  a  reversible  record  under  such  principle. 

EVIDENCE:     Hearsay— Ckneral  Principle  Applied.    On  the  trial  of 

22  a  chief  of  police  for  conspiracy  to  protect  lawbreakers,  evidence  uf 
what  arrested  parties  said  on  the  trial  of  another,  arrested  with 
such  declarants,  is  hearsay. 

WITNESSES:     Examination — ^finpropriety  io,  Fonn.    It  is  improper 

23  for  an  attorney  to  say  to  a  witness  under  cross-examination,  **l 
don't  want  you  to  lie  about  it;  what  is  the  fact?" 

WITNESSES:      Examination — Admission    of    Memory-Befreshing 

24  Books.  A  witness  may  so  rely  on  a  book,  in  refreshing  his  mem- 
ory, as  to  effectually  make  the  hook  itself  a  icitness,  and  demand 
its  reception  as  an  entirety,  regardless  of  private  memoranda 
therein. 
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WITNESSES:  Impeadiment— Character  Impeachment— ^uzce  ot 
25  laiyeliliood.  The  debased  source  of  livelihood  and  financial  means 
witli  which  a  witness  is  enabled  to  enter  into  businees  maj  become 
a  legitimate  source  of  cross-examination  for  character-impeaching; 
purpose.  So  held  ivhere  defendant  sought  to  show  that  a  hostile 
witness  was  living  and  doing  business  on  the  wages  of  his  wife's 
sin. 

Appeal  from  Woodbury  District  Court, — John  W.  Andibson, 

Judge. 

Friday,  November  17,  1916. 

Prom  a  conviction  upon  an  indictment  charging  him  with 
conspiracy  to  do  illegal  acts  injurious  to  the  public  morals, 
police  and  to  the  administration  of  public  justice,  the  defend- 
ant appeals. — Beversed  and  Remanded. 

Henderson  &  Fribourg  and  Paid  M,  Hatfield,  for  appel- 
lant. 

Oeorge  Cosson,  Attorney  General ;  John  Fletcher,  Assist- 
ant Attorney  General,  and  0.  T.  Naglestad,  County  Attorney, 
for  appellee. 

Salinger,  J. — I.  There  being  good  reason  to  believe  that 
the  jury  would  disagree,  they  were  given  an  additional  instruc- 
tion, which  is  now  complained  of,  and  which,  in  substance, 

charged  as  follows: 
tions:  verdict-"  That  it  should  be  the  aim  of  the  jury  to 

lions :  coercing    rcach  a  vcrdict  if  it  could  conscientiously  do 

Jury :  presump- 

tion^  general       so ;  that  the  object  of  submitting  causes  was 

agreement,  and  not  disagreement ;  that  while, 
of  course,  the  verdict  should  be  that  of  each  juror  freely  as- 
sented to,  each  shoulcj  listen  with  respect  to  the  arguments  of 
his  fellows ;  that  being  strongly  in  the  minority  should  incline 
one  to  re-examine  the  ground  of  his  opinion ;  that  mere  pride 
of  opinion  and  a  spirit  of  controversy  had  no  place  in  the  jury 
box ;  that  retrials  were  burdensome  and  expensive ;  that  some 
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jury  must  decide  the  case,  aiid  there  was  no  reason  to  believe 
another  would  be  better  qualified  than  the  present  jxuy,  or 
that  it  would  have  more  or  clearer  evidence. 

Now  while,  among  the  cases  cited,  State  v,  Pitts,  11  Iowa 
343,  346,  merely  determines  the  abstract  proposition  that  it  is 
not  error  to  give  an  additional  instruction,  State  v.  McOhuey, 
153  Iowa  308,  decides  no  more  than  that  the  court  may 
properly  tell  the  jury  that  it  should  not  be  deterred  from 
reaching  a  verdict  by  considerations  of  the  severity  of  pos- 
ttble  punishment;  one  holding  of  Staie  v.  Richardsmi,  137 
Iowa  591,  at  596,  is  merely  that  it  is  no  abuse  of  discretion 
to  give  an  additional  instruction  after  a  jury  has  failed  to 
agree,  upon  17  hours  of  deliberation ;  while  perhaps  Delmomco 
V.  Smith,  112  Iowa  659,  is  not  a  controUing  authority,  becaase 
the  exact  conditions  and  facts  do  not  appear  in  the  opinion, 
and  the  record  does  not  indicate  what  happened  after  the 
additional  instruction  was  given ;  and  while  the  circumstances 
were  so  different  in  State  v.  Olds,  106  Iowa  110,  as  to  make 
that  case  of  little  value  on  the  present  controversy,  Niles  v. 
Sprague,  13  Iowa  198,  Frandsen  v.  Chicago,  R.  I.  &  P.  R,  Co., 
36  Iowa  372,  Oerman  Sav.  Bank  v.  Citizens'  Nat.  Bank,  101 
Iowa  530,  at  547,  State  v.  Tripp,  113  Iowa  698,  JBurton  v. 
XeiU,  140  Iowa  141,  Jackson  v.  State,  91  Wis.  253  (64  N.  W. 
838),  Warlick  v.  Plonk,  103  N.  C.  81  (9  S.  E.  190),  Aheam 
V.  Mann,  60  N.  H.  472,  have,  taken  together,  approved  every 
part  of  this  instruction;  and  State  v.  Richardson,  137  Iowa 
591,  and  Armstrong  v.  James,  155  Iowa  562,  in  effect,  approve 
it  in  its  entirety.  On  the  other  hand,  in  Clemens  v.  Chicago, 
B.  I.  d;  P.  R.  Co.,  163  Iowa  499,  we  reverse  because  of  an 
instruction  substantially  like  it.  The  dissent  of  Mr.  Justice 
Weaver  in  the  Armstrong  case,  supra,  presents  a  most  formid- 
able argument  against  the  giving  of  the  instruction  in  that 
case ;  and  in  cases  where  we  sustain  the  verdict,  we  have  in- 
clined to  view  such  an  instruction  with  disapproval.  State  v. 
MuUiollen,  173  Iowa  242,  248,  and  State  v.  See,  177  Iowa  316. 
But,  on  careful  analysis  of  all  these  cases,  there  is  no  decision 
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that  such  an  instruction  should  never  be  given,  and  no  more 
is  held  than  that  it  depends  upon  the  conditions  under  which 
its  language  is  used,  whether  there  is  reversible  error.    We 
must,  then,  turn  to  the  conditions  existing  when  such  an 
instruction  as  this  was  respectively  approved  or  disapproved, 
compare  them  with  those  surrounding  the  giving  of  the  one 
here  complained  of,  and  deduce  therefrom,  if  we  can,  some 
general  rule  whereby  it  may  be  determined  when  it  is  either 
proper  or  improper  to  charge  as  was  done  here.  We  must  keep 
in  mind  that  the  trial  court  is  vested  with  a  reasonable  dis- 
cretion in  the  premises,  and  that  the  instruction  at  bar  is 
free  from  at   least  one  fault  which  has  condemned  such, 
namely,  an  intimation  which  party  was  favored  by  the  court ; 
for  here  the  jury  was  told  expressly  that  it  was  not  intimated 
to  them  in  the  slightest  degree  what  the  verdict  should  be. 

We  have  intimated  strongly  that  such  instructions  are 
erroneous  if  their  language  (1)  indicates  an  intention  to 
coerce  into  agreement,  or  (2)  suggests  that  the  jury  would 
be  kept  together  until  it  agreed.  Oermewi  S(w.  Bank  v.  Citi- 
zens' Nai,  Banky  101  Iowa  530,  at  547;  Stdte  v.  McGhuet/, 
153  Iowa  308.  The  ultimate  test  would  seem  to  be  whether 
the  additional  instruction  forced  or  helped  to  force  an  agree- 
ment, or  whether  it  merely  started  a  new  train  of  real  delib- 
eration which  ended  the  disagreement.  In  the  Armsirong 
case,  much  stress  is  laid  upon  the  fact  that  the  jury  requested 
additional  instructions,  after  the  first,  alleged  to  have  been 
coercive,  had  been  given,  of  which  it  is  said  that  it  indicates 
that  the  merits  of  the  case  were  being  considered,  and  the 
jury  **  had  got  to  the  very  vitals  thereof.  .  .  .  The  instruc- 
tion complained  of  did  not  of  itself  hasten  the  verdict.  It  did 
not  come  until  the  additional  instruction  was  given."  It  is 
further  pointed  out  that  the  jury  was  reluctant  to  be  dis- 
charged, and  asked  for  further  time. 

We  say  in  Richardson's  case  that  the  length  of  time  spent 
in  deliberation  after  the  giving  of  the  instruction  "clearly  in- 
dicates that  they  were  not  misled  by  the  instruction."    It  is 
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very  suggestive  that,  in  the  main,  in  the  eases  wherein  the  in- 
struction was  approved,  the  jury  deliberated  a  shorter  time 
before  the  additional  instruction  was  given,  and  reached  a  ver- 
dict more  slowly  after  the  instiniction  was  given,  than  in  the 
Clemens  case,  where  the  instruction  was  disapproved,  and  in 
the  present  case.  The  argument  in  the  Clemens  case  that,  where 
the  jury  remains  out  long  after  being  additionally  charged, 
physical  exhaustion  may  be  a  factor  in  agreement,  is  sound, 
but  it  does  not  change  that  there  is  more  reason  to  doubt  the 
quality  of  the  verdict  when  the  disagreement  is  of  great 
length,  and  agreement  after  the  additional  instruction  is  given 
comes  in  a  comparatively  short  time,  than  where  substantially 
opposite  conditions  appear.  All  of  which  makes  it  a  relevant 
hiquiry  what  difference  the  cases  present  as  to  the  time  spent 
in  deliberation  before,  and  the  duration  of  the  deliberations 
after,  such  an  instruction  was  given. 

In  Burton  v.  NeiU,  140  Iowa  141,  at  142,  the  jury  had 
been  out  about  5  hours  when  the  additional  instruction  was 
given;  in  Armstrong  v.  James,  155  Iowa  562,  some  15  hours; 
in  State  v.  Richardswi,  137  Iowa  591,  at  594,  17  hours;  in 
German  8av.  Bank  v.  Citizens'  Nat,  Bank,  101  Iowa  530,  at 
547,  22  hours;  in  Delm/nUco  v.  Smith,  112  Iowa  659,  more 
than  36  hours ;  in  Frattdsen  v.  Chicago,  R.  I.  &  P.  R,  Co,,  36 
Iowa  372,  at  378,  48  hours;  and  in  Clemens  v.  Chicago,  R>  I. 
&  P.  R.  Co.,  163  Iowa  499,  at  506,  where  the  giving  of  the 
instruction  caused  a  reversal,  some  50  hours. 

In  the  instant  case,  the  additional  instruction  was  given 
after  the  jury  had  been  kept  together  some  13  days,  and  had 
been  deliberating  upon  its  verdict  some  48  hours.  It  stood 
3  for  acquittal  and  9  for  conviction  when  the  additional 
instruction  was  given,  and  returned  a  verdict  of  guilty  in 
something  less  than  4  hours  thereafter.  In  the  Armstrong 
ease,  supra,  4  hours  or  more  was  needed  to  reach  verdict; 
in  Btirton  v.  Neill,  140  Iowa  141,  at  142,  the  verdict  was 
reached  some  12  houi*s  after  the  additional  charge;  in  Rich- 
ardsons  case,  supra,  14  hours  elapsed;  in  the  Clemem  case, 
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supra,  20  hours.  It  seems  to  resolve  into  whether  the  relative 
time  spent  in  deliberation  may  raise  a  presumption  of  prej- 
udice against  the  instruction. 

In  the  Armstrong  case,  while  sustaining  the  instruction, 
we  do  so  because  of  absence  of  other  grounds  for  reversal. 
In  State  v.  See,  177  Iowa  316,  it  does  not  appear  how  long 
the  jury  had  disagreed,  except  that  it  was  for  **a  considerable 
time;*'  and  we  sustain  the  instruction,  though  disapproving 
it,  because  ^' there  is  nothing  api)earing  in  this  case  to  warrant 
a  reversal  because  of  the  giving  of  this  instruction."  In 
State  V.  M%dhoUe^%  173  Iowa  242,  248,  nothing  is  shown  as 
to  the  duration  of  disagreement,  except  that  the  deliberations 
had  lasted  '* several  hours.''  The  instruction,  though  dis- 
approved, does  not  effectuate  a  reversal,  because  we  find  that 
the  conditions  give  stronger  warrant  for  approving  the  in- 
struction than  existed  in  the  Richardson  case,  and  we  say : 

**The  evidence  is  so  overwhelming  and  conclusive,  as  well 
as  undisputed,  that  it  is  inconceivable  that  any  candid  juror 
could  in  good  faith  find  any  reasonable  doubt  of  the  guilt 
of  the  defendants.  For  that  reason,  if  for  no  other,  we  think 
that  the  instruction  could  not  have  been  prejudicial." 

The  dissent  in  Armstrong's  case  declares  that  the  major- 
ity has  marshaled  all  the  extreme  cases  which  **  approached 
dangerously  near  the  exclusive  province  of  the  jury,"  and 
that  even  those  rest  on  the  fact  that,  '*  under  the  peculiar 
circumstances  of  individual  cases,  no  prejudice  to  the  appeal- 
ing party  could  be  presumed." 

The  Clemens  case  emphasizes  that  the  physical  discom- 
fort of  long  confinement,  to  men  accustomed  to  outdoor  living, 
creates  a  dangerous  atmosphere  in  which  to  receive  an  instruc- 
tion urging  the  yielding  of  the  minority,  and  the  desirability; 
of  verdicts;  and  that,  where  this  is  done,  it  ''leads  the  mind 
to  the  more  reasonable  suspicion  that  they  ceased  further 
resistance,  gave  up  their  own  convictions,  and  surrendered 
to  the  majority,  than  that  they  proceeded  thereafter  to  the 
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laborious  and  uncertain  task  of  convincing  themselves  that 
they  were  wrong;'*  and  that  **such  instructions  have  been 
sustained  largely  upon  the  ground  that,  under  the  peculiar 
circumstances  of  ettch  case,  no  prejudice  could  be  presumed 
to  have  arisen  to  the  complaining  party,"  and  the  tendency 
of  it  is  to  be  a  **  tentative  suggestion  of  longer  confinement 
in  the  event  they  failed  to  agree. ' ' 

The  only  practical  general  rule  that  may  be  worked  out 
from  all  this  is  that,  where  the  disagreement  is  of  more  than 
ordinary  and  usual  duration,  and,  after  the  giving  of  such 
an  instruction  as  this,  a  verdict  is  reached  in  a  time  short  in 
comparison  with  the  duration  of  the  disagreement,  a  presump- 
tion arises  that  the  instruction  was  prejudicial ;  that,  to  use 
the  words  of  the  Clemens  case,  there  should  be  a  reversal 
where,  in  such  circumstances,  **  there  is  no  competent  evidence 
in  the  record  to  indicate  that  the  jurors  .  .  .  were  brought 
to  a  final  agreement  resulting  in  a  verdict,  other  than  through 
the  coercive  influence  of  this  instruction,  and  the  long  hours 
of  involuntary  servitude  to  i«rhich  they  were  subjected,  with 
the  tentative  suggestion  of  longer  confinement  in  the  event 
they  failed  to  agree." 

Testing  the  instruction  in  review  by  this  standard,  we 
find  that,  with  the  single  exception  of  the  Clemens  case,  the 
case  at  bar  differs  from  the  other  cases  in  that  its  jury  delib- 
erated longer  before  the  additional  instruction  was  received, 
and  reached  verdict  more  quickly  after  the  same  was  received ; 
and  it  disagreed  almost  as  long  as  in  the  Clemens  case  and 
reached  agreement  after  instruction  much  more  quickly  than 
was  done  in  the  Clemens  case.  The  jurors  here  had  been  kept 
together  by  the  bailiff  some  11  days  before  they  entered  upon 
their  deliberations  in  the  jury  room ;  after  some  48  hours  of 
disagreement,  three  stood  for  acquittal  when  the  instruction 
was  given;  it  was  late  on  Saturday  night;  and  it  got  into 
the  jury  room  that  the  trial  judge  had  gone  home  and  out 
of  town  for  over  Sunday,  and  that,  while  there  was  a  judge 
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in  town,  he  could  only  act  to  receive  a  verdict.  It  fairly  had 
conveyed  to  it  the  idea  that  failure  to  agree  meant  confine- 
ment over  Sunday,  at  least. 

We  think  this  raises  a  presumption  of  prejudice.  Noth- 
ing appears,  to  overcome  it.  The  suggestion  by  the  State 
that  the  point  is  ruled  by  the  MvlhoUefi  case  is  unsound.  In 
same,  want  of  prejudice  was  found  because  the  evidence  of 
guilt  was  absolutely  conclusive.  This  record  presents  a  sharp 
conflict  on  every  material  element  of  guilt  or  innocence.  We 
are  constrained  to  hold  that  it  was  reversible  error  to  give 
this  instruction,  under  the  conditions  existing. 

The  rule  above  stated  shows  on  its  face  how  difficult  it 
is  to  apply  it  with  safety  to  the  rights  of  the  parties.  That 
it  is  the  one  which  our  holdings  compel,  does  not  obviate  its 
dangers.  Therefore,  though  its  wording  is  technically  cor- 
rect, and  has  often  been  approved,  it  will  be  better  not  to 
give  it  imless  it  be  in  an  extreme  case,  and  we  suggest  that, 
when  given,  it  be  done  in  language  less  likely  to  have  a 
coercive  effect  upon  the  mind  of  the  average  juror. 

IL    There  is  testimony  from  which  the  jury  could  find 

that,  in  pursuance  of  a  conspiracy  to  use  his  position  as  chief 

of  police,  as  a  means  of  obtaining  money  from  persons  who 

^  ^  _.   were  by  him  protected  in  violating  the  laws 

ducta?jury^"      agaiust  Selling  liquor  and  prostitution,    de- 

paperlfin  vTp^^^    fendant  had  received  money  from  a  woman 

innocence  of'      named  Griffin.     She  testified  as  a  witness 

that  she  had  not  violated  these  laws,  and 
paid  no  money.  After  the  jury  began  deliberating  upon  its 
verdict,  somehow  an  issue  of  a  reputable  Sioux  City  newspaper 
got  into  the  jury  room,  which  had  an  article  headed  *'Mrs. 
Qriffin  gets  bond.  Woman  arrested  for  perjury  in  Peirce 
trial  released."  The  article  said  that  the  woman  had  been 
arrested  for  perjury  on  information  filed  by  the  county  attor- 
ney, been  released  on  surety  bond,  and  that  the  warrant  for 
her  arrest  declared  that  she  perjured  herself  while  witness  for 
this  defendant.    The  jury  was  kept  together  at  all  times,  and 
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one  reason  given  for  it  was  stated  in  a  strong  direction  to 
read  no  accounts  of  or  conunents  upon  the  trial 

2a.  To  complaint  because  some  of  the  jury  read  this 
newspaper  article,  the  State  responds,  first,  that  there  is  no 
evidence  that  the  bailiff  was  guilty  of  misconduct  in  the  mat- 
ter. That  is  so.  But  if  the  reading  is  misconduct,  it  remains 
misconduct,  no  matter  by  what  agency  the  newspaper  reached 
the  jury.    State  v.  Walton,  92  Iowa  455,  at  457-8. 

2b-  It  is  said  there  was  nothing  in  the  article  to  prejudice 
the  jury  in  its  deliberations,  and  that,  there  being  no  affirm- 
ative showing  that  the  jurors  were  influenced  by  the  reading, 

the  discretion  of  the  trial  court  precludes  us 

3.  Criminal  LAW :    «  •   x     i»     •  'xi.    -x         x*        •  i?     • 

trial  imisoon-      from  interfering  with  its  action  m  refusing 
readinir  of  news-  a  new  trial  on  this  account.  To  require  appel- 

papers :  burden 

o' proof  aa  to      lant  to  show  affirmatively  that  the  verdict 

prejudice.  "^ 

was  due  in  whole  or  in  part  to  this  reading 
would  require  him  to  contradict  what  inheres  in  the  verdict, 
and  would,  therefore,  demand  of  him  evidence  which  he  would 
not  be  permitted  to  use  if  he  obtained  it. 

2c.    The  major  <;laim  of  the  State  is  that  we  should  be 
governed  by  the  rule  of  appellate  review,  that  trial  errors  and 
misconduet  will  not  be.  deemed  prejudicial  where  the  testi- 
mony conclusively  shows  guilt ;  and  it  insists 

A    Criminal  t.axt  * 

'  appeal :  conces-   that  this  IS  the  situation  here,  because  the 

sion  that  gxiilt  __  ,  .      ,      •  .  ,  , 

wasjuiTQues-    appellant  has  not  raised  the  point  that  the 

uon  ■  enecCa 

evidence  is  insufficient  to  sustain  the  verdict. 
The  same  argument  is  used  against  other  assignments.  That 
defendant  concedes  there  was  sufficient  evidence  to  sustain 
the  verdict  is  no  evidence  that  proof  of  guilt  is  conclusive, 
nor  admission  that  a  fair  trial  was  had.  It  is  a  concession 
that,  if  the  jury  had  not  been  improperly  influenced,  it  was 
within  its  province  to  settle  whether  defendant  was  guilty 
or  innocent;  that  fair  weighing  might  have  resulted  either 
in  the  verdict  reached  or  in  one  of  not  guilty ;  but  that  the 
scale  was  tampered  with,  and  the  weighing  not  fair. 

2d.     The  State  urges  that  the  case  differs  from  what  it 
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would  be  if  the  article  had  contained  accounts  commenting  on 
the  case  on  trial  in  a  manner  adverse  to  defendant's  interest ; 
that  the  article  contained  no  comment  upon  the  trial ;  made  no 
reference  to  the  case,  except  as  the  arrest  of  this  witness 
related  to  the  trial ;  that  it  did  not  pretend  to  set  out  the 
testimony  in  connection  with  which  it  is  claimed  she  com- 
mitted perjury ;  and  that  the  matter  referred  to  by  the  article 
was  a  mere  incident,  separate  and  distinct  from  the  trial  of 
the  case. 

It  has  been  held  to  vitiate  the  verdict,  that  the  jurors 
read  long  newspaper  accounts  of  the  trial — Staie  v.  Came, 
134  Iowa  147,  at  155;  articles  containing  full  reports  of  the 
evidence — Staie  v.  Walton,  92  Iowa,  at  457-8;  condensations 
of  the  evidence,  including  matters  not  in  evidence — State  v. 
Caine,  supra;  partisan  comments  to  show  that  the  evidence 
against  defendant  is  strong — Mattax  v.  Utiited  States,  13  Sup. 
Ct.  Rep.  50;  CaHwright  v.  Staie  (Miss.),  14  So.  526,  at  527; 
and  a  full  report  of  the  arguments  with  condemnation  of 
those  for  the  defense — State  v.  Walton,  92  Iowa,  at  457-8; 
attacks  upon  defendant — Matt  ox  v.  United  States,  13  Sup.  Ct. 
Rep.  50;  Cartivright  v.  State  (Miss.),  14  So.  526,  at  527; 
Umted  States  v,  Ogden,  105  Fed.  371 ;  Comtnonwealth  v. 
Landis,  12  Phila.  576 ;  Henry  v.  Siaiix  City  &  P.  B.  Co.,  70 
Iowa  233 ;  Wheeler  v.  Sterrett,  94  Iowa  158 ;  StoTie  v.  State, 
22  Tex.  Ct.  of  Appeals  185;  Martin  v.  State  (Miss.),  56  Am. 
Rep.  812,  824;  Bessette  v.  State,  101  Ind.  85,  and  State  v. 
Proctor,  86  Iowa  698,  at  701. 

While  defendant  could  complain  if  that  had  been  done 
which  these  cases  condemn,  these  cases  do  not  speak  in  terms 
of  exclusion,  nor  does  what  they  disapprove  exhaust  what  is 
objectionable.  The  test  is  whether  fair  trial  was  interfered 
with.  There  is  no  one  rule  of  law  that  defines  just  what  does 
or  does  not  so  interfere,  and  convictions  have  been  annulled 
though  newspapers  read  by  jurors  did  not  contain  just  what 
said  cases  found  to  be  objectionable.    Under  our  statutes :     " 

*'The  reading  of  newspaper  accounts  of  comments  upon 
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the  trial  is  thus  prohibited  by  the  letter  and  the  spirit  of  the 
statute.''  State  v.  Caine,  134  Iowa  147,  at  155;  and  see 
Walker  v.  State,  37  Tex.  366,  at  389. 

It  is  said  in  People  v.  McCoy,  71  Cal.  395 : 
"There  is  no  doubt,  however,  that  the  reading  of  news- 
papers by  gurors,  while  engaged  in  the  trial  of  a  cause,  is 
inattention  to  duty  which  ought  to  be  promptly  corrected ;  and 
if  the  newspaper  contains  any  matter  in  connection  with  the 
subject-matter  of  the  trial  which  would  be  at  all  likely  to 
influence  jurors  in  the  performance  of  duty,  the  act  would 
constitute  ground  for  a  motion  for  a  new  trial." 

And  see  Carter  v.  State,  9  Lea  (Tenn.)  440.  ,  It  is  the 

same  or  worse  than  if  the  same  comment  had  been  orally 

injected  into  the  body  of  the  jury.     Cartwrighi  v.  State 

(Miss.),  14  So.,  at  527;  Umted  States  v.  Ogden,  105  Fed. 

371;  State  V.  Walton,  92  Iowa,  at  457-8.    Something  other 

ttan  comment  upon  the  case  itself  has  set  aside  verdicts — 

w  instance,  references  to  another  trial  broad  enough  to  cover 

*fle  elass  of  trials  to  which  the  case  on  review  belongs  (Styles 

^-  State-  [Ga.],  59  S.  E.  249) ;  comment  that  other  crimes  were 

^^eroxis  and  that  the  courts  were  failing  to  bring  their  per- 

^^^ato»  to  justice  (State  v.  WaUon,  92  Iowa    at  457-8) ; 

''clieule  of  a  defense  in  another  case  which  defendant  is  mak- 

J*  iu   a  case  on  trial  (State  v.  Robinson,  20  W.  Va.  713,  at 

^)  ;    ^  statement  that  accomplices  have  escaped  (Carter  v, 

^^,   9  Lea  [Tenn.]  440) ;  abuse  of  those  acting  for  defend- 

^^  (^^jchool  Toivn  v.  Shaw,  100  Ind.  268) ;  accusing  defendant 

<5oirirapt  practices  (Henry  v.  Sioux  City  &  P.  R.  Co.,  70 

t^he  exact  effect  of  the  newspaper  article  as  to  witness 

^^'^^i   was  to  tell  the  jury  that  defendant  had  put  on  a 

.  ^*^I>t  witness,  and  that  the  authorities  were  charging  the 

^e^s  ^th  perjury — that  she  committed  perjury  to  aid  the 

^^ti<Jant.     In   Carter  v.  State,  9  Lea  440,  the  newspaper 

^^il  merely  that  the  trial  had  been  long  postponed  or  delayed 

^^Use  the  father  of  defendant  had  failed  to  appear  as  a 
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witness  against  him.  The  refusal  to  grant  a  new  trial  was 
reversed,  with  the  statement  that: 

**The  comments  were  calculated  to  prejudice  the  defend- 
ant. And  it  is  well  settled,  if  facts  are  illegally  before  the 
jury,  which  may  have  prejudiced  the  prisoner,  he  is  entitled 
to  a  new  trial.  The  value  of  jury  trial  depends  upon  guard- 
ing jurors  against  any  and  every  influence  other  than  such 
as  arises  from  evidence  legitimately  before  them." 

In  OermaHrAm.  Ins.  Co,  v.  Harper  (Ark,),  67  S.  W.  755; 
Rudiger  v.  Chicago,  8t.  P.,  M,  <&  0.  R.  Co.  (Wis.),  77  N.  W. 
169,  and  Welch  v.  Union  Cent.  Life  Ins.  Co.,  117  Iowa  394, 
at  405-407,  there  was  a  reversal  because  the  arguments  of 
counsel  abused  witnesses.  The  abusive  language  was  cer- 
tainly not  worse  than  saying  they  had  perjured  themselves. 
The  article  read  by  the  jurors  in  this  case  was  not  merely  a 
statement  by  counsel  on  one  side  that  Griffin  was  perjured, 
but  that  of  a  paper,  supposedly  impartial,  that  the  county 
attorney  had  so  chained,  by  sworn  information. 

In  Staie  v.  Helm,  92  Iowa  540^  at  548 ;  Rudolph  v.  Lqatd- 
werlen,  92  Ind.  34,  and  Whitseit  v.  Chicago,  R,  L  &  P.  R.  Co., 
67  Iowa  150,  at  159,  the  matter  condemned  was  a  statement  by 
counsel  that  witnesses  for  defendant  had  been  corruptly  influ- 
enced. 

In  People  v.  Chin  Non  (Cal.),  80  Pac.  681,  a  new  trial 
was  granted  because  of  the  reading  by  jurors  in  a  criminal 
case  of  articles  in  newspapers  insinuating  merely  that  certain 
witnesses  for  the  defense  had  committed  perjury,  stating  that 
one  of  them  had  been  arrested  for  perjury,  and  that  a  person 
interested  in  the  defense  had  been  excluded  from  the  court 
room  for  signaling  a  witness. 

State  V.  Bruce,  48  Iowa  530,  at  536 ;  State  v.  Allen,  89 
Iowa  49,  and  Commonwealth  v.  Fisher  (Penn.),  134  Am.  St. 
Rep.  1027,  1056,  are  not  controlling,  because  in  them  there 
is  evidence  that  there  was  no  prejudice. 

We  are  unable  to  see  that  State  v.  Jackson  (Mont.),  24 
Pac.  213,  has  any  bearing.   And  so  of  People  v.  Leary  ( Calif.)  > 
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39  Pac.  24  We  find  nothing  in  Waterhouse  v.  Black,  87 
Iowa  317,  cited  by  the  State,  which  bears  upon  misconduct  on 
part  of  anyone. 

A  new  trial  should  have  been  awarded  for  the  misconduct 
of  the  jury. 

III.    Though  the  State  suggests  that  the  evidence  is 

weak  on  whether  the  bailiff  in  charge  told  the  jurors  that  the 

trial  judge  had  gone  to  his  home  for  over  Sunday  and  that 

5.  CRIMINAL  law:  *  resident  judge  had  no  power  except  to  re- 

ductofbaifft":     ^eivc  a  vcrdict,  we  find  this  established  and 

ScatioiTwrth  undisputed.    The  communication  violated  the 

Jury. 

statute.    Code  Section  5387  provides  that  the 

bailiff  shall  not  speak  to  or  communicate  with  the  jury,  except 

to  ask  whether  they  have  agreed  on  their  verdict.    State  v. 

Crafton,  89  Iowa  109,  holds  that  this  provision  is  mandatory. 

In  Cole  V,  Swan,  4  Q.  Greene  32,  at  33,  it  was  shown 

that  the  bailiff  '*  informed  the  jury  that  they  would  be  kept 

by  the  court  from  Saturday  evening  until  Monday  morning 

without  anything  to  eat,  unless  they  woi^d  agree  upon  their 

m 

verdict;  and  that,  in  consequence  of  this,  one  of  the  jury 
consented  that  a  verdict  might  be  returned." 

We  reverse  because  a  new  trial  was  not  granted  on 
account  of  this,  and  say : 

**Any  conversation  by  the  ofiScer  ought  to  subject  him 
to  severe  punishment  by  the  court;  and  any  verdict  ,re- 
tumed  after  such  conversation,  whether  it  had  any  influence 
or  not  in  producing  the  verdict,  ought  to  be  set  aside  the 
moment  the  fact  comes  to  the  knowledge  of  the  court. 
Although  a  juror  might  swear  that  in  making  up  his  verdict 
he  was  uninfluenced  by  the  remarks  made  by  the  officer,  yet 
he  may  be  mistaken.  It  is  the  right  of  the  party  to  have  a 
verdict  which  is  the  result  of  an  uninterrupted  and  unprej- 
udiced deliberation." 

Less  than  this  set  aside  the  verdict  in. Farrer  v.  Staie, 
2  Ohio  State  54,  at  55.    In  State  v.  La  Granage,  99  Iowa  10, 
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at  12,  less  is  held  to  be  miscondiict  of  both  jury  and  custo- 
dian, and  to  require  reversal  unless  it  is  made  to  appear  that 
no  prejudice  resulted.  In  MiUer  v.  Root,  77  Iowa  545,  at  549, 
it  is  said  concerning  a  communication  which  is  not  stated, 
that  nothing  indicated  that  it  was  prejudicial.  In  State  v. 
Cowaat,  74  Iowa  53,  at  56,  the  alleged  statements  were  that 
the  bailiff  told  one  juror  that  the  judge  of  the  court  said  that, 
if  the  jury  had  once  returned  into  court  and  been  sent  back 
to  the  jury  room,  **that  it  was  a  shame  (or  words  to  that 
effect)  that  one  man  should  hang  out  against  the  eleven;'' 
and  further,  that  the  bailiff  had  heard  in  the  court  room  that 
they  were  going  to  bring  in  all  the  papers  and  the  evidence 
to  the  jury  room  again;  and  that  this  induced  the  juror  to 
agree,  because  he  thought  the  judge  ought  to  know  better 
than  he.  That  there  was  conflict  on  whether  this  occurred  at 
all,  alone  suffices  to  account  for  our  sustaining  the  trial  court 
in  denying  a  new  trial.  State  v.  Beste,  91  Iowa  565,  at  568, 
569,  clearly  does  not  rule  here,  and  StatiBi  v,  Grafton,  89  Iowa 
109,  has  no  bearing  on  misconduct  of  bailiff.  We  hold  ^  that 
the  motion  for  new  trial  should  have  been  sustained  for  the 
misconduct  of  the  bailiff. 

IV.  The  juror  Swanson  persisted  in  expressing  grave 
doubt  as  to  his  ability  to  disregard  what  he  had  learned,  and 
to  give  defendant  a  fair  trial  upon  the  evidence  and  the 
^   ^  ,.^       charge  of  the  court.     He  persisted  in  this 

6.  Jury  :  qualiflca-  °  ' 

tion :  bias.  when  prcsscd  by  the  State  with  leading  ques> 

tions.  It  is  far  from  clear  whether  he  ever  said  unqualifiedly 
that  he  could  give  such  trial.  The  overruling  of  challenge  to, 
him  is  not  sustained  by  State  v.  Fielding,  135  Iowa  255,  at 
257 ;  Croft  V.  Chicago,  R,  I.  <&  P.  R.  Co.,  134  Iowa  411,  at  416 ; 
or  State  v.  Hassan,  149  Iowa  518,  at  526.  In  them,  the  final 
word  of  the  talesman  was  unqualified.  Another  juror  in 
Croft's  case  had  an  opinion  which  was  casual,  superficial 
and  qualified.  In  State  v.  Smith,  124  Iowa  334,  at  335,  the 
challenge  was  by  the  State,  sustained,  and  that  action  affirmed. 
The  overruling,  here,  goes  to  the  very  limit.     If  going  fur- 
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ther  shall  be  approved,  it  will  amount  to  making  a  ruling 
upon  a  challenge  conclusive  on  appeal.  We  will  not  reverse 
for  this  ruling,  because  it  is  open  to  question  whether  it  be 
not  sustained  by  State  v.  Bane,  114  Iowa  537,  at  542,  and 
State  V.  Munckrath,  78  Iowa  268,  at  272. 

V.  It  is  urged  that  there  was  reversible  misconduct  of 
the  court  in  its  entire  attitude  during  the  trial;  in  remarks 
by  it  to  the  bailifF;-in  the  manner  of  rulings;  in  remarks  to 
witnesses  and  as  to  counsel. 

The  part  of  the  complaint  which  deals  with  telling  the 
bailiff  concerning. what  to  4o  with  the  jurors  to  keep  them 
free  from  interference,  and  which  it  is  claimed  tended  to 

7.  Criminal  law:    frighten  them,  scems  to  us  to  be  hypercritical 

trial :  miscon*  _  .       ,        .      ,  »    -,  -,  i 

duct  of  court:      and  strauied.    And  so  of  threats  to  dear  the 

directions  to    . 

•»iuff.  room,  which  it  is  claimed  were  not  justified 

by  the  conduct  of  those  in  the  court  room.  At  all  events, 
neither,  in  reason,  could  prejudice  defendant. 

5a.  The  court,  in  admonishing  the  jury  at  the  beginning 
of  the  trial,  said : 

"The  rule  in  criminal  cases  is  to  prevent  the  jury  from 

8.  Criminal  law  :   separating  after  they  were  sworn  to  try  the 
?»!?tof^r?T      case.    This  rule  is  statutory." 
m«?M^iaw^^^  As  to  this,  it  is  now  claimed:     (1)  that 

harmless  error.     ...  .  j^>     .    x  x     i, 

it  is  an  incorrect  statement,  because  jurors 
may  be  permitted  to  separate  during  the  trial  up  to  final 
submission,  except  where  one  of  the  parties  objects;  (2)  that 
it  was  possibly  calculated  to  unduly  alarm  the  jury,  espe- 
cially when  made  in  connection  with  the  strict  admonitions 
given  the  triers  at  the  commencement  of  the  trial.  If  what 
ym  said  is  not,  in  strictness,  correct  law,  the  error  was  harm- 
less, and  we  cannot  see  what  there  was  in  it  to  alarm  the  jury. 

5b.  The  remarks  of  the  court  while  defendant's  witness 
Miller  was  being  cross-examined  are  hardly  justifiable,  but 
we  do  not  think  a  reversal  is  required  on  their  account. 

5c.  When  the  State  excused  the  witness  Wianand,  its 
attorney  remarked  that  the  State  had  a  right  to  put  in  its 
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case  as  it  pleased.    *'We  are  not  through  with  this  witness. 

9  Criminal  LAW    '^^^^  ^^  ^^^  ^^  want  with  him  now."     The 

d uct ofjudge":     wituess   was   not   recalled   when   the    State 

reprinSid  of      closed,  and  counsel  for  defendant  professed  to 

be  surprised,  and  stated  that  the  attorneys  for 
the  State  had  said  they  would  recall  the  witness;  whereupon 
<;ounsel  for  the  State  said,  '*We  didn't  tell  you  any  such 
thing."  Counsel  for  the  defense  responded  that  the  State 
had  announced  that  they  would  want  to  recall  the  witness. 
Upon  this,  the  court  reproved  counsel,  saying  the  statement 
was  improper,  and  that  he  asked  counsel  to  refrain  fram 
making  it;  that  the  statement  made  by  the  State  was  that 
they  would  introduce  their  evidence  in  their  own  way;  and 
that  the  court  had  told  them  they  could  do  that.  It  is  true 
it  had  not  been  said  in  so  many  words  that  the  witness  would 
be  recalled,  but  more  had  been  said  than  to  claim  the  right 
to  introduce  evidence  as  the  State  pleased.  It  was  also  said 
that  the  State  was  through  with  the  witness,  and  would  not 
**want  him  now.''  The  inference  from  this  that  the  witness 
would  be  recalled  was  so  very  natural  that  counsel  for  the 
State  should  not  have  said,  in  effect,  that  the  opposing  one 
falsified  in  claiming  that  understanding.  The  reprimand  given 
was  unwarranted.  If  any  was  due,  it  should  have  been  to 
counsel  for  the  State.  We  do  not  think,  however,  this  re- 
quires reversal. 

5d.  Officer  Keane  was  a  witness  friendly  to  the  State. 
On  his  direct  examination,  he  was  asked  what  was  the  fact 
as  to  his  having  seen  De  Roos  at  night  and  day  frequently 

with   Peirce  in  Peirce 's  private  office.     In 

10.  Cbiminallaw:     v-     a*         a      xi.'  i   ^j*  j  i.- 

trial :  miacon-    objecting  to  this  as  leading  and  suggestive, 
unjust  imputa-  counscl  f or  the  defense  added  that  there  ought 

tlon  on  counseL 

to  be  some  witnesses  to  whom  an  objection 
of  that  kind  might  be  good,  whereupon  the  court  remarked: 
''They  would  all  be  if  Mr.  Hatfield  (one  of  the  attorneys 
for  defendant)  had  left  them  alone,  and  not  got  the  state- 
ment. '  * 
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Objection  was  made,  and  the  court  was  asked  to  with- 
draw the  remark.  Whereupon  it  said  that  leading  questions 
had  been  permitted  because  the  witnesses  seemed  evasive,  and 
that: 

' '  The  remarks  of  the  court  in  reference  to  that,  indicat- 
ing that  there  had  been  any  tampering  with  the  witnesses, 
may  be  stricken  from  the  record.  The  court  did  not  intend 
to  convey  any  such  meaning/' 

We  assume,  therefore,  and,  for  that  matter,  find  the  fact 
to  be,  that  there  was  no  foundation  in  the  evidence  for  the 
quite  suggestive  intimation  that  Mr.  Hatfield  had  so  failed 
to  leave  the  witnesses  alone  as  that  the  court  was  required 
to  permit  their  being  led.  Unjustified  attacks  by  counsel  upon 
parties  have  resulted  in  the  annulment  of  verdicts.  See  cases 
cited  in  another  division  of  this  opinion.  So  have  attacks 
upon  those  acting  for  a  party  (School  Town  v,  Shaw,  100 
Ind.  268),  and  attack  of  witnesses  {Budiger  v.  Chicago,  St. 
P.,  M.  &  0.  B.  Co.,  [Wis.],  77  N.  W.  169;  German  Am.  Ins. 
Co.  V.  Harper  [Ark.],  67  S.  W.  755).  We  hold,  in  Welch  v. 
Ins.  Co.,  117  Iowa  394,  at  405  to  407,  that  running  comments, 
calculated  to  cast  odium  upon  a  witness  will  warrant  a  rever- 
sal, even  though  constant  objection  be  not  made;  and  where 
they  are  suflSciently  gross,  it  is  not  material  that  they  are 
provoked  by  objecting  counsel. 

Imputations  by  counsel  that  witnesses  had  been  unduly 
influenced,  tampered  with  or  suborned,  have  caused  reversals, 
or,  for  some  special  reason,  have  been  disapproved  without 
reversal.  Whdtsett  v.  Chicago,  B.  I.  &  P.  B.  Co.,  67  Iowa  150, 
at  159;  Budolph  v.  Landwerlen,  92  Ind.  34;  Budiger  v.  Chi" 
cago,  Si.  P.,  M.  <&  0.  B.  Co.  (Wis.),  77  N.  W.  169;  Siaie  v. 
Helm,  92  Iowa,  at  545.  If  this  is  true  of  remarks  by  coun- 
sel, how  much  more  injurious  must  such  be  when  made  by 
the  trial  judge. 

In  State  v.  Helm,  supra,  we  say,  as  to  what  counsel  said 
as  to  those  who  had  given  testimony  favorable  to  his  adver- 
sary, that: 
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^'Any  unauthorized  statement  which  would  make  them 
appear  to  the  jury  to  be  less  credible  than  they  were  in  fact, 
would  have  been  prejudicial  to  him.  That  the  words  in 
question  were  calculated  to  cast  odium  upon  the  witnesses  to 
which  they  referred  and  cause  their  testimony  to  have  less 
v^eight  with  the  jury  than  it  would  have  had  if  the  words  had 
not  been  spoken,  is,  we  think,  evident." 

Is  it  not  as  injurious  to  have  the  court  say  it  of  an  attor- 
ney for  one  party  ? 

State  V,  Stowell,  60  Iowa  535,  at  538,  applies  in  principle, 
though  an  unjustified  support  of,  and  not  attack  upon,  a 
witness  is  involved.  In  it,  we  hold  that  it  was  for  the  trial 
court  to  say  whether  corroboration  was  required.  But  be- 
cause, in  doing  so,  it  was  remarked  that,  **  because  of  the  ten- 
der age  of  the  prosecutrix,  .  .  .  she  was  incapable  *of 
designing  or  fabricating  evidence,"  we  said: 

''The  eflfect,  we  think,  necessarily  was  prejudicial  to  the 
defendant.  We  are  not  prepared  to  admit  that  the  court, 
under  the  guise  of  determining  some  questions  which  are 
legitimately  before  it,  can  make  remarks  in  the  presence  and 
hearing  of  the  jury  which  would  constitute  error  if  contained 
in  an  instruction,  but  because  they  are  not,  it  must  be  held 
the  defendant  is  not  prejudiced." 

In  Shakinan  v.  Potter,  98  Iowa  61,  65,  66,  during  a  diffi- 
culty between  counsel  over  whether  the  one  for  plaintiff  had 
correctly  read  an  answer  in  a  deposition,  the  court  remarked, 
in  the  presence  of  the  jury : 

**Upon  listening  to  the  reading  of  the  deposition,  I  have 
no  doubt  but  what  Mr.  Bloodgood,  plaintiff's  attorney,  was 
.  present  at  the  taking  of  the  deposition,  or  that  the  answers 
had  been  written  out  by  him,  or  plaintiff's  attorney." 

We  say: 

"Manifestly,  such  a  remark  was  not  only  erroneous,  but 
highly  prejudicial,  .  .  .  and  the  remark  made  by  the  court 
could  have  no  other  effect  than  to  demolish  and  destroy  the 
whole  of  the  witness's  testimony.  If  such  a  statement  had  been 
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embodied  in  the  written  charge  of  the  court,  it  would  clearly 
be  erroneous;  and  while  it  was  not  contained  in  the  formal 
instructions,  yet  its  effect,  following  so  closely  the  reading  of 
the  deposition,  was  just  as  prejudicial  to  plaintiff's  case 
as  if  it  had  been. ' ' 

State  V.  PhUpot,  97  Iowa  365,  cited  by  appellant,  presents 
80  extreme  a  prejudicial  remark  on  part  of  the  trial  judge 
as  that  the  decision  cannot  rule  here,  and  we  cannot  see  much 
bearing  in  the  case  of  In  re  WiU  of  Knox,  123  Iowa  24.  But 
without  these,  we  are  satisfied  that  the  remark  concerning 
Hatfield  was  injurious  to  defendant's  cause,  and,  as  will 
appear  elsewhere  herein,  the  injury  was  neither  cured  nor 
waived. 

VI.  The  claim  that  there  was  misconduct  in  remarks 
concerning  the  recall  of  witness  Wianand  has  been  disposed 
of  in  dealing  with  alleged  misconduct  of  the  court  in  dealing 
with  the  same  matter. 

6a.  The  remarks  by  counsel  for  the  State,  during  the 
cross-examination  of  De  Boos  and  of  Comeau,  should  not 
have  been  made;  but  we  do  not  think  they  constitute  mis- 
conduct demanding  reversal. 

6b.    Argument  by  counsel  for  the  State,  in  effect,  that 

we  no  longer  carried  weapons,  and  were  prohibited  from 

doing  so,  because  of  reliance  on  performance  of  duty  by  the 

11.  Criminal  law:  P^^^^^^  department;  and  assuming  that  the 

duct  ofcourn"    3^^  desired  a  verdict  which  would  make  them 

sei:  argument  f^g|  ^^^ey  had  properly '  acquitted  themselves 

of  their  duty,  and  were  entitled  to  the  approval  of  their  fel- 
low citizens;  that  the  case  had  excited  an  interest  unprece- 
dented in  the  history  of  Sioux  City,  and  that,  therefore, 
most  careful  consideration  was  due,  so  that  a  fair  and  ju^t 
verdict  might  be  rendered,  does  not,  in  our  opinion,  transcend 
the  proper  bounds  of  argument.  See  State  v.  Shultz,  177 
Iowa  321,  Div.  Ill;  State  u.  Cameron,  177  Iowa  379. 

It  was  stated  in  argument  that  the  jury  knew  from  the 
testimony  that  many  witnesses  interrogated  in  the  county  at- 
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torney's  office  were  not  taken  before  the  grand  jury  because 
12.  Criminal  LAW;  *^®  witness  either  would  not  or  could  not 
ducto?coun^"  &ive  testimony  that  would  aid  the  prosecu- 
sei:argrument  ^j^^^,  rj^Yieve  is  enou^  insinuation  that  testi- 
mony was  suppressed  or  witnesses  intimidated,  without  any 
evidence  of  it,  as  that  it  would  have  been  better  not  to  have 
made  such  a  statement. 

6c.    This  was  said  in  argument  for  the  State : 

**  Would  you  go  out  on  the  street  and  meet  any  human 

being  and  justify  a  verdict  of  acquittal  in  the  face  of  the 

13  Criminal  LAW  convincing  testimony  and  circumstances  that 

ductofcoun"^    have  been  heaped  on  here  in  this  case,  with 

sei:  argument   ^.j^^  withholding  of  the  Only  testimony   we 

know  of  that  could  corroborate  liim — George  Ford,  the  saloon 
keeper?'' 

It  is  argued  that  the  man  Ford  was  the  witness  whom 
the  State  intended  to  call,  and  as  to  whom  it  had  served 
notice  of  its  intention  to  so  use  him;  and  yet,  in  the  ai^u- 
ment,  the  State  attempts  to  make  capital  out  of  the  fact  that 
he  was  not  called  by  the  defense,  and  that  it  was  an  appeal 
to  the  jury,  challenging  them  to  justify  a  verdict  of  acquittal, 
and  is  an  unjustifiable  demand  to  vindicate  themselves  at 
the  expense  of  the  defendant.  We  incline  to  think  that  on 
neither  argument  was  there  such  transcending  of  the  proper 
bounds  of  argument  as  that  we  can  interfere. 

There  is  some  claim  that  the  attorney  for  the  State  mis- 
used the  prestige  of  his  position  by  assertion  that  the  defend- 
ant was  guilty,  and  there  is  some  language  in  Stcete  v.  Proc-' 
tor,  86  Iowa,  at  702,  and  in  State  v.  Robinscm,  170  Iowa 
267,  which  gives  color  to  the  argument  that  to  permit  this 
was  prejudicial  error.  We  think,  however,  the  real  decision 
of  the  Robinson  case  is  as  limited  in  State  v.  Shvltz,  177 
Iowa  321,  and  that,  thus  limited,  the  argument  complained 
of  does  not  constitute  reversible  misconduct. 

6d.     This  was  said  in  the  closing  argument  for  the  State : 

"You  yourselves  know  that  in  the  past  year  there  has 
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been  more  crime,  more  murders,  more  holdups,  more  robbery 

14,  Criminal  uLw:  Perpetrated  in  this  city  than  in  any  time  in 

ducto?coS?"    i*s  history.    You  cannot  take  up  a  paper  in 

sei:  argument  ^^^  moming  without  Seeing  from  one  to  five 

burglaries  and  holdups  and  murders  and  where  they  hang 
out.   Where  would  you  go  merely  to  find  them?" 

And  ttiis: 

"Why,  a  case  was  tried  here  a  year  ago,  the  one  Mr. 
Henderson  refers  to,  when  he  and  his  co-counsel  partner  sat 
behind  a  man  charged  with  the  corruption  of  the  public  ballot 
of  this  city,'  guilty  of  election  frauds  in  the  Fifth  ward  of 
our  town,  guilty,  and  there  can  be  no  question  about  it. 
The  court  room  waal  packed  to  standing,  everybody  on  earth 
was  there,  and  everybody  Was  tried  except  the  man  that  was 
charged  with  the  crime — everybody ;  tried  the  attorneys  and 
a  man  by  the  name  of  Smith.  You  recall  something  about 
that;  they  tried  the  poor  fellow  for  a  week;  they  tried  the 
newspapers  and  everything  on  earth  except  the  man  charged 
with  the  crime ;  and  the  result  was  that  the  jury  was  so  befud- 
dled and  beclouded  that  the  guilty  criminal  walked  free  from 
the  courthouse.  And  you  see  that  the  jury,  from  the  begin- 
ning argument  of  counsel  in  this  case,  to  about  two  minutes 
before  he  finally  closed  it,  a  desperate  effort  on  the  part  of 
both  of  these  gentlemen  to  try  everybody  and  anything  except 
the  issues  in  this  case.  Now,  isn't  that  fair;  isn't  that  abso- 
lutely true?" 

There  was  no  testimony  to  warrant  either  argument.  It 
is  highly  inflammatory  in  a  case  wherein  a  chief  of  police  was 
being  prosecuted  for  alleged  prostitution  of  the  powers  of 
his  oflSce — conspiring  to  shield  vice  instead  of  protecting  the 
public  from  it.    And  see  State  v.  Walton,  92  Iowa,  at  457,  458. 

It  is  elementary  that,  with  or  without  reference  to  its 
being  inflammatory,  counsel  should  not  supply  evidence  on 
material  points  by  claim  in  argument.  Little  Rack  (&  Ft.  8. 
B.  Co.  V.  Cavenesse  (Ark.),  2  S.  W.  505;  Rea  v.  Harrington, 
5g  Vt.  181 ;  Brmun  v.  Sxvmeford,  44  Wis.  282 ;  Bullard  v. 
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Bosicm  &  M.  B.  Co.  (N.  II.),  5  Atl.  838;  Laubach  v.  State, 
12  Tex.  Ct.  of  Appeals  583;  Martm  v.  State  (Miss.),  56  Am. 
Rep.  812,  817 ;  HaU  v.  Walff,  61  Iowa  559 ;  State  v.  Oiudice, 
170  Iowa  731.  And  see,  specially,  Twoker  v,  HemUker,  41 
N.  H.  317,  325.  DowdeU  v.  Wilcox,  64  Iowa  721,  somewhat 
limits  these,  under  the  peculiar  facts  of  the  case,  but  is  really 
disposed  of  on  the  theory  that  the  wrong  could  have  been 
cured  on  objection,  and  none  was  made. 

6e.     This  further  argument  was  made: 

**Can  there  be  any  question  possible,  gentlemen,  of  the 
guilt  of  this  man  of  every  one  of  these  charges — ^and  how 
many  thousands  more  nobody  knows." 

This  is  objectionable  for  all  the  reasons  given  in  the  cases 
already  cited.  It,  too,  is  highly  inflammatory,  under  the  con- 
ditions prevailing  on  the  trial,  and  was,  moreover,  an  attack 
on  the  party  referred  to  which  should  not  be  permitted, 
whether  the  one  assailed  be  witness  or  party.  School  Town  v. 
Sham,  100  Ind,  268 ;  Whitsett  v.  Chicago,  B,  I.  <&  P.  B.  Co., 
67  Iowa  150,  at  159;  Budolph  v.  Landwerlen,  92  Ind.  34; 
Budiger  v.  Chicago,  St.  P,,  M.  &  0.  B.  Co.  (Wis.),  77  N.  W. 
169;  State  v.  Helm,  92  Iowa,  at  545;  Oerman-Am.  Ins.  Co. 
V.  Harper  (Ark.),  67  S.  W.  755;  Wheeler  v,  Sterrett,  94  Iowa 
158 ;  Stone  v.  State,  22  Tex.  Court  of  Appeals  185 ;  Bessette 
V.  State,  101  Ind.  85 ;  Martin  v.  State,  63  Miss.  505 ;  State  v. 
Proctor,  86  Iowa,  at  701 ;  Henry  v.  Siouio  City  &  P.  B.  Co., 
70  Iowa  233. 

6f .  Referring  to  one  of  the  witnesses  for  defendant,  the 
prosecutor  said : 

''Kokomo  Jimmie!    Kokomo  got  his  name  by  reason  of 

lo.  Criminal  law:  ^^®  ridiculousness  of  the  f ellow ;  a  fellow  who 

duct ofwun^"    was  going  to  carry  out  a  plot  and  scheme  like 

sei:  argument  ^^^^  ^^^^^  ^^  ^  ^^^  miserable  dope  fiend 

like  Kokomo  Jimmie  and  telling  him  all  he  knew  about  it."  ' 
There  was  no  direct  testimony  to  justify  this  statement. 
But  the  State  presents  that  counsel  could  supply  the  basis 
for  the  statement  by  inference  from  the  appearance  of  the  wit- 
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ness.  This  might  be  quite  persuasive  if  we  had  any  way  of 
determining  here  what  the  appearance  of  the  witness  was. 
The  rule  under  which  we  sustain  the  trial  court  because  it 
had  the  benefit  of  seeing  the  witnesses  may  hardly  be  extended 
so  that  counsel  may  go  outside  of  the  record  and  sustain  it 
by  claiming  in  this  court  that  the  physical  appearance  of 
someone  on  the  stand,  as  they  observed  it,  justified  what  was 
said.  The  argument  was  improper  under  very  many  of  the 
cases  heretofore  cited  and  commented  upon. 

6g.    So  of  the  following  argument : 

**Did  you  observe  as  this  testimony  ran  on,  and  Wianand 

had  recited  the  different  raids  that  were  made,  Flanagan's 

i6.CRiMiNAi,LAw:  place-Flanagan's  place  was  raided?     Do 

SSt'o?^SSSi"    y^^  know  that  Flanagan  is  in  this  jail  and 

«.:ar^ent  ^jy  ^e  tried  here  for  murder,  gentlemen? 

That  is  just  the  resort,  and  the  places  of  the  murder  and  the 
burglar  and  the  holdup  man,  and  the  thief  and  pickpocket 
that  they  hang  out  and  come  from ;  and  they  have  been  pro- 
tected lere  up  until  the  time  that  tliis  county  attorney  searched 
back  into  these  records  and  brought  forth  this  guilty  liar, 
seeking  to  prostitute  the  highest  office,  the  most  important 
office,  in  this  city,  and  that  of  chief  of  police." 

OflScer  Becker  had  testified  that,  among  the  many  raids 
made  under  Peirce's  direction,  was  one  on  a  place  kept  by 
Flanagan,  and  that,  a  successful  raid.  Witness  Wianand  did 
not  mention  the  Flanagan  place  or  a  raid  thereon.  There  is 
no  evidence  that  Flanagan  was  in  jail,  or  charged  with  or 
tried  for  murder. 

6h.    Little  Rock  &  Ft.  8.  B.  Co,  v,  Cavenesse,  supra,  holds 

that,  as  a  general  proposition,  prejudicial  statements  which 

it  does  not  set  out  can  be  cured  by  charge  of  the  court.    8fd- 

.  .  livan  V.  Chicago,  R.  I.  &  P,  R.  Co.,  119  Iowa 

uiai:mi8con-    454  ^hilc  it  has  some  bearing  on  misconduct 

duct  of  coun-  '  ° 

tmpro^'and^    ^^  counsel  generally,  is  rather  remote  to  the 
udicS"*  *''^^^"  present   controversy.     The   great  weight   of 

authority,  however,  is  that,  where  the  argu- 
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ment  is  clearly  improper  and  naturally  prejudicial,  no  failure 
to  object  nor  act  of  the  court  can  be  held  to  effectuate  either 
waiver  or  cure.  The  Supreme  Court  of  Nebraska  states  it 
well  in  Chicago,  B.  &  Q.  B.  Co.  v.  Kellogg  (Neb.),  76  N.  W. 
462,  at  464: 

**We  would  not,  however,  be  understood  as  holding  that 
a  rebuke  from  the  court,  or  even  a  complete  retraction  by  the 
offending  counsel,  is  in  all  cases  of  this  kind  a  sovereign  rem- 
edy. If  the  transaction  be  flagrant — if  the  offensive  remark 
has  stricken  deep,  and  is  of  such  a  character  that  neither 
rebuke  nor  retraction  can  entirely  destroy  its  sinister  influ- 
ence— a  new  trial  should  be  promptly  awarded,  regardless  of 
the  want  of  objection  and  exception." 

This  is  amplified  and  fully  sustained:  Conn  v.  State, 
11  Tex.  Ct.  of  Appeals  390;  Jacques  v.  Bridgeport  H.  R.  Co,, 
41  Conn.  61 ;  German-Anu  Ins.  Co,  v.  Harper  (Ark.),  67  S.  W, 
755;  Chicago,  B.  &  Q.  R,  Co.  v,  Kellogg  (Neb.),  76  N.  W. 
462 ;  Martin  v.  State,  63  Miss.  505 ;  State  v.  Fuller,  142  Iowa 
598 ;  School  Town  v.  Shaw,  100  Ind.  268 ;  Whitsett  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  67  Iowa,  at  159;  Rudiger  v.  Chicago,  St. 
P.,  M.  <fe  0,  R.  Co.  (Wis.),  77  N.  W.  169;  Rudolph  v.  Land- 
werlen,  92  Ind.  34;  HaU  v.  Wolff,  61  Iowa  559. 

VII.  We  do  not  think  the  question  to  Talbot,  ''What  did 
he  say  to  you  along  the  line  if  it  had  not  been  for  him 
(Peirce),  De  Roos  would  have  gotten  you  out  of  there  long 
18.  Witnesses:      before?"  is  objectionable  for  leading, 

f^dTns  qu^-  ^*-    W^  ^^  *^*  agree  that  questions  pro- 

^^^^'  pounded  to  Luse  on  redirect  **are   clearly 

leading."    The  witness  was  attempting  to  evade  direct  answer. 

7b.  The  nature  of  the  answers  given  by  the  witness  Ray 
Talbot  on  direct  for  the  State  clearly  shows  that  leading 
questions  did  not  lead  this  witness. 

7c.  Concede  that  a  statement  that  a  letter  was  stolen  is 
not  sufficient  foundation  for  oral  proof  of  its  contents.  But 
the  witness  Davis  did  not  state  the  contents.     She  said  no 
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more  than  that  it  was  addressed  to  and  signed  0.  K.  by 
defendant.    Defendant  was  not  harmed  by  this  evidence. 

7d.  As  to  complaint  concerning  a  question  propounded 
to  the  witness  Davis,  it  does  not  appear  that  the  question  was 
answered. 

7e.    The  witness  Becker,  on  cross-examination,  produced 

a  memorandum  book,  from  which  he  testified  as  to  certain 

19.  Trial- recep-    ^^^^S®^  occurrcnces  between  him  and  Peirce 

dencefobjec-     which  he  put  into  the  book  at  the  time  they 

izedbyobjec-    happened,  and  testified  to  one  of  January 

20th.    Then  this  occurred : 
"Q.    What  item  have  you  got  in  there  after  January 
20th f     (Objected  to  as  not  proper  cross-examination.     Sus- 
tamed.    Defendant  excepts.)" 

This  is  complained  of,  and  also  that  Becker  was  per- 
mitted, over  objection,  to  read  from  the  book.  The  one 
objection  neutralizes  the  other,  and  there  is  no  error. 

7f.  The  cross-examination  of  Captain  George  W.  Over- 
mire,  which  is  complained  of,  seems  to  us  to  have  been  per- 
missible cross-examination. 

7g.  We  are  of  opinion  that  the  examination  of  Barr 
exhibits  neither  improper  rebuttal  nor  impeachment  by  the 
party  calling  the  witness. 

7h.    It  is  complained  that,  though  defendant  was  not 
interrogated  with  reference  to  alleged  gambling  in  certain 
places,  yet  cross-examination  was  permitted  as  to  his  knowl- 
edge of  conditions  in  those  places.     Defend- 
'  crora-^cuni'-     ant  had,  in  effect,  denied  that  there  were  any 
fulness  of  wit-    violations   of  law   permitted   by   him.    The 

ness. 

State  could  properly  show,  on  i^ross-examina- 
tion,  that  gambling  and  other  forms  of  vice  were  permitted 
to  exist  in  the  city,  to  his  knowledge,  without  arrest  resulting. 
At  any  rate,  the  answer  was  a  denial  that  he  had  such  knowl- 
edge. This  disposes  of  the  complaint  concerning  the  cross- 
examination  of  defendant  with  reference  to  his  relations  with 
8am  Rosen  and  RifiBe. 
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7i.  The  witness  Cook  said  on  direct  that  she  had  been 
arrested  several  times  before  she  paid  any  money  to  De  Boos. 
She  was  then  permitted  to  answer  the  question  whether  she 

had  been  arrested  again  until  she  quit  paying 

21.  Witnesses:  a     j.-        ^      ^ 

examinaUon:       protection  moncy. 

leadiniTwit-  The  witness  Nies  was  asked  on  direct: 

neases :  effect.  / .  ^      -r^-         -.     i  i       .  -• 

Q.  You  do  know  counsel  said  a  minute 
ago  $50  of  that  $140  was  remitted  at  the  time,  and  you  didn't 
get  any  of  it;  that  is  true,  isn't  it T' 

Over  the  objection  that  it  was  leading,  he  answered  that 
he  got  no  part  of  it,  and  didn't  know  what  the  records  show. 

An  officer  named  Luse  testified,  on  cross-examination, 
that  De  Boos  was  complaining  and  making  trouble  over  a 
loan  De  Boos  had  made  to  the  officer,  a  loan  for  which  Peirce 
had  furnished  Luse  the  money  to  repay  De  Boos.  On  direct 
examination,  Luse  was  interrogated  as  follows : 

**You  have  reason  to  believe  that  Peirce  was  endeavoring 
to  poison  your  mind  against  De  Boos,  didn't  you,  from  the 
statement  he  made  to  you  similar  to  what  you  have  recited 
here  on  cross-examination?" 

State's  witness  Lang  testified,  on  cross-examination, 
that  he  told  attorney  Hatfield  that,  if  witness  should  quit 
selling  every  time  De  Boos  gave  him  warning,  he  would  have 
to  go  out  of  business.  On  direct,  he  was  permitted  to  say, 
over  objection  that  it  was  incompetent  in  form,  that  Hatfield, 
an  attorney  for  the  defendant,  had  not  tried  to  straighten 
him  up  as  a  grand  jury  witness,  and  had  not  told  the  witness 
so,  but  that  he  just  came  to  acb  a  few  questions :  and  then  this 
occurred : 

**  Well,  the  facts  are  that  from  the  time  Peirce  was  elected 
chief,  and  you  commenced  paying  protection  money,  did  yoa 
continue  there  at  the  Grand  Hotel  and  sell  beer  at  50  cents  a 
bottle,  as  much  as  a  case  a  day,  and  continue  to  do  that  up  to 
February  of  this  year,  without  molestation;  is  that  right t** 

Over  objection  that  it  was  leading  and  called  for  a  mere 
conclusion,  the  witness  answered,  *'Yes,  sir." 
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Over  objection  that  it  was  incompetent  in  form,  irrele- 
yanty  immaterial,  not  proper  redirect,  leading  and  suggestive, 
and  calling  for  a  conclusion,  the  witness  Becker  was  per- 
mitted, on  direct  examination,  to  answer  a  question  how  it 
came  that  Peirce  got  so  anxious,  along  about  the  19th  of 
January,  to  have  a  warrant  issued  for  De  Roos,  when  Becker 
told  Peirce  of  the  bribe  money  a  month  before,  on  December 
20t]u  Over  the  objection  that  it  was  leading,  he  was  per- 
mitted to  answer  questions  such  as  this : 

"Did  the  county  attorney  tell  you  he  would  issue  war- 
rants? The  county  attorney  did  suggest  to  you  and  Peirce 
that  if  a  warrant  was  desired  you  could  get  it  at  the  police 
station  or  the  justice  court?  As  a  matter  of  fact,  Peirce 
didn't  ask  you  to  get  any  warrant,  did  he?" 

On  redirect,  the  witness  Wendhausen  testified  that  he 
could  not  say  that  Peirce  was  in  Ford's  saloon  frequently 
while  the  witness  was  tending  bar.  Over  objection,  he  was 
allowed  to  answer  questions  like  this: 

**That  is  what  you  say  before  the  grand  jury;  he  was 
there  frequently,  when  you  were  under  oath,  and  testified 
there  before  Hatfield  and  talked  to  you  about  your  testimony, 
and  when  you  were  before  the  grand  jury  you  testified  that 
Peirce  was  in  Ford's  saloon  frequently,  didn't  you?  The 
facts  are  that  he  would  come  in  several  times  a  day,  wouldn't 
he?  The  facts  are  that  Peirce  and  Ford  would  talk  to  you 
often  and  were  friendly,  isn't  it,  and  that  is  what  you  tes- 
tified before  the  grand  jury,  isn't  it?" 

A  witness  for  the  State,  one  Heesch,  said,  on  redirect 
examination,  that  he  was  a  witness  before  the  grand  jury, 
and  was  then  permitted,  over  apt  objections,  to  answer  ques- 
tions like  this: 

"And  you  didn't  testify  before  the  grand  jury  about 
Peirce  telling  De  Roos  to  go  away,  did  you;  and  isn't  it  a 
fact  that  Hatfield  tried  to  get  you  to  state  you  heard  Peirce 
say  to  De  Roos,  in  substance,  'I  don't  want  you  here  any 
more,'  and  *(Jo  away?'  " 
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After  the  witness  Overmire  had  testified  on  cross- 
examination  to  an  instance  in  which  a  charge  was  changed 
from  illegal  liquor  selling  to  one  for  disturbing  the  peace, 
because  two  witnesses  relied  on  were  no  good,  he  was  per- 
mitted to  answer  this  question : 

'*You  didn't  tell  this  to  the  county  attorney  when  he  was 
trying  his  level  best  to  get  you  to  tell  the  truth,  did  you  f " 

On  redirect,  to  answer  questions  like  this : 

**And  you  remember  that  when  you  were  before  the 
grand  jury  that  you  did  not  say  you  had  been  notified  of 
raids  by  Peirce,  didn't  you?" 

We  are  constrained  to  hold  that  the  various  objections 
made,  including  that  the  questions  were  leading,  improper  in 
form,  and  were  attempts  to  impeach  witnesses  called  by  the 
interrogator,  are  well  taken. 

In  Henry  v.  8i<^tx  City  &  P.  R.  Co.,  66  Iowa  52,  at  56, 
we  reversed  because  a  party  on  the  stand  was  constantly  led 
and  instructed  upon  the  vital  points  in  the  case  by  plainly 
improper  questions,  and  we  said  that: 

**When  such  a  question  is  asked,  an  objection  by  oppos- 
ing counsel,  even  if  sustained  by  the  trial  court,  does  not  pre- 
vent the  mischief.  Whatever  injury  or  prejudice  there  may 
be  to  the  opposite  party  is  accomplished  by  asking  the 
question." 

We  might  not  interfere  if  some  of  these  examinations 
stood  alone.  But  on  the  whole,  and  considering  the  record 
as  a  whole,  we  incline  to  think  there  was  an  objectionable 
system,  and  that  it  should  not  be  used  on  retrial. 

7j.  Cook  testified,  on  direct  examination,  that,  on  her 
trial  in  police  court,  two  porters,  who  had  been  at  her  house 
on  the  occasion  for  which  she  was  being  tried,  testified  that 
22  BviDBNCE-  they  were  then  drunk,  didn 't  know  what  they 
eMyprincSe'  ^^^  done,  and  had  got  beer,  but  didn  't  know 
applied.  where  they  got  it.    Patrolman  Spencer  was 

permitted  to  answer,  concerning  the  same  incident,  such  ques- 
tions as  this : 
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''Tou  know  that  these  two  porters  came  in  there  and 
swore  that  they  were  drunk,  don't  you!" 

We  think  this  should  have  been  excluded,  on  the  objec- 
tion that  it  was  hearsay. 

7L    During  the  cross-examination  of  defendant,  counsel 
for  the  State  said  to  him:    ''I  don't  want  you  to  lie  about 
it ;  what  is  the  fact  V*    On  counsel  for  defendant 's  remarking 
28.  WITNB8SE8:      ^^^  ^^  thought  something  had  been  said 
jmproprte^^in    about  not  wanting  the  witness  to  lie,  counsel 
^*'""-  repeated:    ** I  did  tell  him  that.    We  want 

the  facts."    The  examination  was  objectionable  in  form,  and 
should  not  have  been  permitted. 

71.  The  witness  Becker  read  out  of  a  memorandum  book, 
from  which  he  attempted  to  fix  certain  transactions  on  part 
of  the  defendant.    He  said  that  from  this  book  he  fixed  the 

date  when  he  claims  Peirce  came  to  him,  and 

'  examinauon:    they  wcut  to  the  couuty  attorney  s  oflBee; 

memory-re-      that  he  marked  therein  the  date  at  the  time ; 

freshing  books. 

and  that  it  was  a  book  wherein  he  consecu- 
tively put  down  transactions  in  connection  with  his  own 
duties  as  police  officer,  a  practice  which  he  continued  until 
January,  1915.  The  State  urges  that  the  book  was  simply 
used  as  a  memorandum,  to  refresh  the  memory  of  the  wit- 
ness; that  the  leaves  dealing  with  the  transactions  involved 
in  the  inquiry  were  taken  from  the  book,  and  put  in  evidence ; 
that,  so  far  as  it  appears,  these  pages  here  introduced  were 
the  only  ones  used  by  the  witness  in  refreshing  his  recollec- 
tion; that  the  defense  may  not  complain  because  the  entire 
book  was  not  offered,  nor  permitted  to  be  examined  by  the 
defense ;  and  that  no  prejudice  could  result  from  refusing  to 
permit  the  introduction  of  the  book  as  a  whole.  This  is  not 
persuasive.  The  purpose  of  using  the  book  at  all  was  to  for- 
tify the  witness  by  presenting  to  the  jury  that  what  he  said 
was  borne  out  by  genuine  entries,  made  truthfully,  from  time 
to  time,  as  the  events  recorded  occurred.     The  book  as  a 
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whole  might  well  have  justified  the  jury  in  rejecting  this 

■ 

claim,  or,  on  the  other  hand,  induced  ft  to  sustain  same.  We 
are  of  opinion  that  defendant  was  entitled  to  have  the  jury 
see  this  book  in  its  entirety,  and  that  it  was  no  protection 
against  this  that  the  witness  had  other  and  private  matters 
in  the  book,  which  had,  in  effect,  been  made  a  witness. 

7m.  During  the  direct  examination  of  defendant  he 
stated,  without  objection,  that,  since  he  had  been  chief,  over 
400  search  warrants  had  been  issued,  and  some  4,500  arrests 
made,  and  over  $16,000  in  fines  collected.  On  motion  of  the 
State  the  court  struck  this  testimony  from  the  record. 

During  the  direct  examination  of  W.  W.  Wianand,  clerk 
of  the  police  court,  he  was  asked : 

*'Q.  About  what  was  the  total  of  liie  fines  collected  by 
Mr.  Peirce  during  the  time  he  was  chief  of  police  ?  Q.  And 
how  did  the  amount  of  fees  which  were  collected  by  Mr.  Peirce 
during  the  11  months  that  he  was  chief  of  police  compare 
with  the  fees  that  were  collected  by  the  court  the  year  pre- 
ceding— ^the  whole  year  preceding?  (State  objects  as  incom- 
petent, irrelevant  and  immaterial.  Sustained,  and  defendant 
excepts.)" 

It  was  one  theory  of  the  defense  that  charges  of  **  dis- 
turbing the  peace"  were  made  when  the  liquor  laws  were 
violated,  because,  so,  the  revenue  of  the  city  would  be 
enlarged;  and  that  this  tended  to  show  that  defendant  was 
devoting  himself  to  the  profit  of  the  city,  rather  than  to 
enriching  himself  by  failing  in  duty  to  prosecute.  It  is  the 
opinion  of  the  writer  that  the  testimony  excluded  was  admiasi- 
ble  in  support  of  this  trial  theory,  and  that  the  collections  in 
fines  were  larger  than  those  brought  in  by  his  predecessors 
bore  on  the  claim  that  defendant  was  not  derelict  in  the  work 
of  his  office.  In  this,  no  member  of  the  court  has  concurred, 
which  affirms  this  ruling. 

7n.  De  Roos  testified,  on  cross-examination,  that  his  wife 
was  employed  by  him  in  a  snake  show;  that,  while  away  from 
Sioux  City,  he  went  *' broke;"  that  she  sent  him  some  money, 
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and  lie  reached  Sioux  City  in  January,  1912.     The  defense 

25.  virirrisTMBBs:      attempted  to  proceed  further  with  this  cross- 

cS£^cu!?fmV   examination,  substantially  on  the  line  that 


8oux*oe  of  live-    I^c  Boos  had  become  able  to  engage  in  large 

financial  transactions,  after  being  penniless, 
becaiise  he  co-operated  with  his  wife  in  her  earning  money 
throiig-li  prostitution,  and  maintaining  a  house  of  prostitution. 
To  tbls  an  objection  was  sustained  that  it  was  an  attempt  to 
blackeia.  the  woman's  character  uselessly,  unjustly  ^nd  un- 
necess€trily.  Upon  inquiry  by  counsel  whether  he  might  not 
inqixijr^  along  these  lines  eve^i  though  it  happened  to  touch 
the  ^virife  of  De  Boos,  the  court  said:  *'I  don't  think  that  is 
the  p^^ixpose  of  the  examination  at  this  time;"  and  exception 
was  <ivHy  taken. 

Tlie  State  contends  that  the  proposed  examination  was 

entixroly  immaterial  and  irrelevant,  and  that,  as  indicated  by 

the    remark  of  the  court,  it  was  being  indulged  in,  not  for 

tb&  x>\iTpose  it  was  pretended  to  serve,  but  merely  to  blacken 

tae    X'eputation  of  the  woman,  in  order,  if  possible,  to  dis- 

p&rage  the  testimony  of  the  State. 

The  cross-examination  excluded  did  tend  to  show  what 
^*ie  character  of  the  witness  was.  The  statement  by  the  trial 
judge  that  he  did  not- think  the  examination  was  for  the  pur- 
pose of  showing  this,  cannot  change  that,  if  received,  the 
^^clu<ied  testimony  would  have  borne  competently  upon  what 
character  De  Boos  possessed,  and  was  competent  testimony 
^Pon  ^  legitimate  issue.  Proper  evidence  may  not  be  excluded 
^^i^ly  because  the  court  is  of  opinion  that  it  is  being  adduced 
through  improper  motives. 

B^or  the  errors  pointed  out  in  Divisions  I,  II,  III,  Para- 
^''^I>H  5d  of  Division  V,  Paragraphs  6d,  6e,  6f  and  6g  of 
^f'^sion  VI,  and  Paragraphs  7i,  7j,  7k,  71,  7m  and  7n  of 
^^^■sion  VII,  the  judgment  below  must  be  reversed. — Reversed 
^^emanded. 

VANS^  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 
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Story  County,  Appellee,  v.  Fred  E.  Hansen,  Appellant. 

STATUTES:    Constructions — General  Principles.    The  following  gcn- 

1  eral  principles  of  statutory  construction  are  recognized  and  ap- 
plied : 

1.  Unambiguous  statutes  will  be  sustained,  though   unreafion- 
able. 

2.  If  a  statute  is  ambiguous,  it  is  to  be  considered  whether  a 
given  construction  will  require  the  doing  of  unreasonable  things. 

3.  Statutes  in  pari  materia  are  to  be  construed  together. 

4.  Specific  provisions  control  general  ones  on  the  same  subject. 

COUNTT  ATTORNEY:    Compensation — ^Fines — ^Abatement  Of  Iiiquor 

2  Ntiisance.  The  language  of  Section  2429,  Code,  1897,  that  an 
attorney  shall  receive  10  per  centum  of  all  fines  collected  "in  all 
actions  in  equity  against  persons  charged  with  keeping  a  nuisance, 
gnd  to  abate  the  same,**  entitles  such  attorney  to  10  per  centum 
of  the  fine  imposed  and  collected  as  the  result  of  a  conTiction  on 
a  strictly  criminal  prosecution,  (See  Sec.  308,  Code  Supp.,  1913; 
Sees.  2408,  3869,  Code,  1897.) 

Appeal  from  Story  District  Court. — R.  M.  Wright,  Judge. 

Friday,  November  17,  1916. 

The  dispute  is  whether  the  allowance  to  the  county  attor- 
ney of  10  per  cent  of  the  fine  collected,  which  is  authorized 
by  Section  2429  of  the  Code,  **in  all  actions  in  equity  against 
persons  charged  with  keeping  a  nuisance,  and  to  abate  the 
same,"  is  also  authorized  where  the  abatement  of  the  nuiiutnce 
follows  as  an  incident  to  a  conviction  for  maintaining  a  nui- 
sance. Appellant  asserts  that  the  statute  is  broad  enough  to 
fix  that  percentage,  though  the  abatement  be  not  obtained  in 
an  action  in  equity;  while  the  appellee  contends  that,  except 
where  the  abatement  is  obtained  in  an  action  in  equity,  the 
percentage  allowance  is  controlled  by  Code  Section  3869, 
which,  instead  of  10  per  cent,  allows  that  much  on  all  but 
the  first  $200  or  fraction  thereof  recovered,  and  a  smaller 
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percentage  on  the  excess  above  $200.     The  trial  court  held 
with  the  appellee. — Reversed, 

L  W.  Douglass,  J.  Y.  Luke  and  E.  H.  Addis(m^  for 
appellant. 

George  Cosson,  Attorney  General,  and  C  A.  Rabbins, 
Assistant  Attorney  General,  for  appellee. 

Salinger^  J.-r^The  case  may  be  determined  by  applica- 
tion of  elementary  rules  of  statute  construction : 

If  the  statute  is  unambiguous,  it  will  be  sustained,  though 

1.  Statutes  :  con-   ^^  ^  unreasonable.    If  it  be  ambiguous,  it  is 

gwierafprfn-       ^  ^®  Considered  whether  a  given  construction 

cipiee.  ^jji  jjjj^]j^  ^jjg  statute  do  unreasonable  things. 

Bheim  v.  Rabbins,  20  Iowa  45. 

If  the  proper  occasion  for  construction  arises,  statutes  on 
the  same  subject  shall  be  considered  with  reference  to  each 
other.  Rhode  v.  Bcunk,  52  Iowa  375.  Specific  provisions  con- 
trol general  ones  on  the  same  subject.  McBride  v.  Des  Moines 
Ciiy  R.  Co,,  134  Iowa  398. 

Assuming,  for  present  purposes,  that  there  is  legitimate 
i^oom  for  indulging  in  construction  concerning  Section  2429 
of  the  Code  of  1897,  wc  find  it  provides  that  10  per  cent  of 

the  fines  collected  shall  be  allowed  an  attor- 

2.  County  ATTOR-  •         ii        a*  •  -^  •     i. 

NBT:compen-      ncy  in  all  actions  m  equity  against  persons 

BAtion  I  fines  * 

abatement  of       charged  with  keeping  a  nuisance.    Since  costs 

Wquornuisance.  „ 

are  a  creature  of  the  statute,  and  do  not  exist 
without  warrant  by  statute  {State  v.  Hess,  170  Iowa  397),  if 
Section  2429  stopped  there,  it  would  authorize  no  allowance 
of  10  per  cent  except  in  such  actions  in  equity. 

Section  2406  of  the  Code  of  1897  remains  unchanged  for 

me  purposes  of  this  case,  and  provides  that,  in  an  action  to 

pfijoin  nuisances,  the  attorney  shall  have  a  fee  of  $25,  to  be 

fixed   a.s  costs.    It  does  not  purport  to  be  exclusive,  and  does 

^ot  negative  the  claim  of  the  appellant,  if  Section  2429  does 
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not  limit  the  right  to  collect  10  per  cent  to  actions  in  equity 
against  those  charged  with  keeping  a  nuisance. 

The  provisions  of  Section  308,  Code  Supp.,  1913,  which 
provide  that  the  county  attorney  shall,  in  addition  to  his 
salary,  be  allowed  a  percentage  on  fines  collected  which  is  or 
may  be  less  than  10  per  cent,  are  manifestly  not  intended  to 
cover  all  fines  collected,  which  is  its  language;  because  Sec- 
tion 2429  expressly  permits  more  than  10  per  cent  to  be  col- 
lected on  some  fines.  If  the  only  fines  that  could  be  collected 
for  violations  of  the  liquor  law  were  fines  obtained  in  actions 
in  equity,  this  statute  could  not  be  operative  on  any  other 
fine,  because  no  other  fine  would  exist.  But  that  is  not  so, 
and  a  given  interpretation  of  the  statute  is  not  prohibited 
because  of  it,  for  the  reason  that  a  fine  may  be  collected  other 
than  in  a  suit  in  equity ;  for  instance,  Section  2383,  Code  of 
1897,  warrants  one,  upon  a  conviction  for  any  violation  of 
the  liquor  law,  and  Code  Section  2384  imposes  a  fine  upon 
conviction  for  keeping  a  liquor  nuisance. 

It  all  comes  to  this :  If  Section  2429  is  a  limitation  upon 
the  right  to  recover  10  per  cent,  it  must  be  so  because  it  uses 
the  words  *'in  all  actions  in  equity  against  perscms  charged 
with  keeping  a  nuisance.''  And  we  would  incline  to  that 
view,  if  this  were  all  that  was  said.  But  as  this  section  can 
find  something  to  operate  on  other  than  actions  in  equity,  we 
liave  to  consider  whether,  because  the  words  **  actions  in 
equity"  are  not  the  only  Avords  iLsed,  the  statute  docs  so  oper- 
ate. The  full  language  is  that  10  per  cent  shall  be  allowed 
'*in  all  actions  in  equity  against  persons  charged  with  keep- 
ing a  nuisance,  and  to  abate  the  same/'  It  will  be  conceded 
that  we  should  give  all  these  words  effect,  if  it  can  reasonably 
be  done,  and  that  the  interpretation  of  appellee  should  not 
prevail  if  the  effect  of  it  be  to  make  some  of  the  words  of  the 
statute  superfluous,  while  any  other  reasonable  construction 
leaves  them  alive.  As  seen,  the  words  ''and  to  abate  the 
same, ' '  too,  have  a  field  of  operation  outside  of  Section  2429 ; 
for  abatements  may  be  had  in  proceedings  other  than  actions 


r^ 
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in  equity.  But  the  question  remains  whether  they  should  be 
allowed  to  operate  in  that  other  field.  If  that  was  not  the 
intention,  why  were  the  words  usedt  If  there  were  actions 
in  equity  against  persons  charged  with  keeping  a  nuisance  in 
whieh  an  abatement  might  be  had,  and  other  such  actions  in 
equity  in  which  abatement  could  not  be  had,  it  would  be  clear 
that  these  words  were  used  so  that  the  same  percentage  might 
be  collected  in  two  different  actions  in  equity.  But  there  is 
ho  such  division.  The  only  statutes  which  permit  the  use  of 
an  injunction  against  a  liquor  nuisance  are  Sections  2405  and 
2406  of  the  Code  of  1897,  and  the  only  suit  which  these  permit 
in  cases  where  a  liquor  nuisance  is  maintained  is  **an  action 
in  equity  to  perpetually  enjoin  and  abate  the  same."  In 
other  words,  every  action  in  equity  to  enjoin  keeping  a  liquor 
nuisance  is,  of  necessity,  an  action  to  abate  the  nuisance ;  and, 
had  it  beenthe  legislative  intent  to  limit  the  recovery  of  10 
per  cent  to  actions  in  equity  to  enjoin  such  nuisance,  add- 
ing **and  to  abate  the  same,"  was  idle,  because  such  action  in 
equity  is,  of  necessity,  an  action  to  abate.  If  the  view  of  the 
trial  court  is  to  prevail,  we  must  first  hold  that  the  words 
**and  to  abate  the  same,"  are  idle,  and  have  no  meaning  or 
effect,  although  there  is  room  for  thorn  to  have  effect.  We 
must  hold  further  that,  though  Section  2408  of  the  Code  of 
1897  provides  that,  **if  the  existence  of  the  nuisance  be  estab- 
lished in  a  civil  or  criminal  action,  an  order  of  abatement 
shall  be  entered  as  a  part  of  the  judgment  in  the  case,"  less 
compensation  was  intended  where  the  abatement  resulted  from 
convincing  a  jury  that  such  nuisance  had  been  maintained 
than  where  the  same  order  of  abatement  was  obtained  on  trial 
to  the  court  of  the  question  whether  such  nuisance  had  been 
maintained.  It  is  impossible  to  conceive  a  differentiation 
based  upon  the,  thought  that  it  was  worth  less  to  satisfy  a 
jury  with  this  proof  than  to  convince  a  court  of  equity,  and 
we  hold  that  **to  abate  the  same"  moans  any  action  that 
obtains  the  abatement. 

The  cases  cited  for  appellee  do  not  settle  this  case.     Lin- 
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gelbach  v.  Ilobson,  130  Iowa  488,  at  493,  decides  that  Section 
2429  allows  an  attorney  prosecuting  for  a  contempt  a  reason- 
able sum  for  his  services;  that  the  amount  to  be  allowed  is 
not  limited  by  any  section  of  the  Code;  and  that,  as  Section 
2406  definitely  fixes  such  fee  at  $25,  an  allowance  of  that 
much  must  be  regarded  as  reasonable.  In  other  words,  though 
more  may  be  reasonable,  $25  is  not  unreasonable. 

The  most  that  Gunn  v.  Mahaska  Coumiy,  155  Iowa  527, 
at  534,  does,  is  to  state  what  is  self-evident,  namely,  that  Sec- 
tion 2429  provides  that  an  attorney  prosecuting  for  a  con- 
tempt of  a  liquor  injunction  is  entitled  to  10  per  centum  of 
the  fine  paid  for  collecting  the  same.  It  has  no  occasion,  and 
does  not  attempt,  to  determine  what  percentage  shall  be 
allowed  where  something  other  than  prosecuting  for  contempt 
is  done,  and  it  leaves  that  question  entirely  open. 

We  are  of  opinion  that  all  of  the  statutes  herein  con- 
sidered, taken  together,  do  not  operate  to  limit  the  recovery 
of  10  per  cent  upon  fines  collected,  to  cases  wherein  an  abate- 
ment of  a  nuisance  follows  a  decree  in  equity;  that  Section 
2429  was  intended  to  first  specify  suits  in  eciuity  wherein  that 
was  the  result,  and  then  to  cover  all  other  proceedings  in 
which  the  same  result  was  had ;  and  that  no  other  statute 
limits  the  recovery  to  orders  of  abatement  obtained  in  actions 
in  equity.  We  think  this  construction  gives  effect  to  all  law 
m^pari  materia,  and  should  be  adopted. 

This  works  a  reversal,  and  the  judgment  below  is  accord- 
ingly— Reversed, 

EvANB,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


C.  M.  Gray,  Appellee,  v.  Sui^ie  M.  Sanborn,  Administratrix, 

Appellant. 

FBAT7D:     Pleading — Variance.      AUogations   of   the   ropreaentationA 
1     inducing  a  sale  or  exchange  are  sufficiently  met  by  proving  repre- 
sentations hainng  the  same  general  meaning  and  effect,     (See  See. 
8630,  Code,  1897.) 
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PRINCIPLE  APPLIED:  Plaintiff  pleaded  that  the  alleged 
fal^e  repreBentation  was  "that  the  land  was  all  very  level  plow 
land,  all  tillable. ' ' 

The  proof  shows  that  the  representation  was  "that  the  land 
was  good  hard* land"  (meaning  that  it  would  not  blow  away); 
"that  the  land  was  all  smooth  steam  plow  land"  (meaning  that 
it  could  be  cultivated  with  a  steam  plow)  ;  "that  it  was  all  good 
level  land  steam  plowed  and  all  fit  and  subject  to  cultivation.". 

Held,  no  variance. 

PLEADINO:     Issue,  Proof  and  Variance — Af&zmative   Showing  of 

2  Prejudice.  Variances  between  allegation  and  proof  arc  imma- 
terial, unless  the  complaining  party  affirmatively  establishes  (a) 
that  he  has  been  misled,  and  (b)  in  what  particular  manner  he 
has  been  misled.     (Sec.  3597,  Code,  1897.) 

PLEADDTG:     Amendments — Amendment  Pending  Motion  for  New 

3  TriaL  An  amendment  to  meet  the  proof  is  allowablo  as  late  us 
the  pendency  of  a  motion  for  a  new  trial.  (Sees.  3600,  3760,  Code, 
1897.) 

PLEADINO:    Issue,  Proof  and  Variance— Principal  and  Agent.    Allc- 

4  gations  that  certain  alleged  falHe  representations  were  made  by  the 
defendant  may  be  met  by  proof  that  such  representations  were 
made  by  the  defendant's  agent. 

fUAUD:  Reliance  on  Bepresentations — Bvidenoe.  Plaintiff,  seeking 
o  to  recover  damages  for  false  representations,  may  very  properly 
testify  to  what  defendant's  agent  said  to  him,  prior  to  the  closing 
of  the  deal,  relative  to  the  defendant's  buniness,  bis  financial 
responsibility,  his  high  standing  as  a  citizen,  and  to  the  fact  that 
the  agent's  information  as  to  the  character  of  the  property  had 
been  acquired  from  defendant  himself.  All  this  has  bearing  (a) 
on  plaintiff's  belief  in  the  truth  of  the  i epresentatibns ;  (b)  on  his 
reliance  on  such  representations;  (c)  on  his  right  to  so  rely;  and 
(d)  on  bis  care  in  so  doing. 

WITNESSES:     Competency — Transactions  with  Deceased — ^Reliance 
6    on  False  Bepresentations.     An   interested  litigant  is  not   pro- 
hibited by  the  so-called  "Dead  Man's  Statute"   (Sec.  4604,  Code, 
1897)  f)'om  testifying  against  the  administrator  of  a  deceased: 

1.  To  facts  from  which,  by  inference,  other  facts  may  be  found ; 
nor 

2.  To  facts  which  deceased  couhl  not  dispute  were  he  alive. 

PRINCIPLE  APPLIED:  Plaintiff  was  s(H»king  to  recover, 
against  the  estate  of  a  deceased,  damages  on  account  of  false  rep- 
resentations made  by  deceaseil  to  plaintiff.     Plaintiff  first  estab- 


458  •.    Gb^vy  v.  Sanbcmin.  [178  Iowa 

liehed  by  other  admittedly  competent  witnesses  that  deceased  did 
make  to  him  (plaintiff)  certain  representations.  Plaintiff  himself 
was  then  permitted  to  testify  that  he  relied  upon  the  various  state- 
mewta  made  by  deceased,  and  teas  induced  thereby  to  make  the 
trade,  • 

Held,  the  ruling  was  proper. 

FRAUD:    Measure  of  Damages — Sale  of  Land — ^Fact  Bepresentation 
7    -as  to  Value.     The  measure  of  damages  for  false  representations 
in  the  sale  or  exchange  of  land  is: 

1.  The  difference  between  the  market  value  of  the  land  as  it 
was  in  fact  at  the  time  of  the  sale  or  exchange,  and  wliat  it  would 
have  been  worth  had  it  been  in  the  condition  as  represented;  or 

2.  The  diffcronce  between  the  specifically  represented  fact  value 
(if  such  was  tlie  representation),  and  what  it  was  reasonably 
worth  at  the  time  the  sale  or  exchange  was  made. 

Appeal  from  Polk  District  Cotiri. — W.  S.  Ayres,  Judge. 

Tuesday,  November  21,  1916. 

Action  at  law,  to  recover  damages  for  false  and  fraudu- 
lent  representations,  made  by  M.  J.  Sanborn,  regarding  lands 
ill  Kansas  and  in  Decatur  County,  Iowa,  in  negotiations  for 
an  exchange  thereof,  for  lands  owned  by  plaintiff  in  this 
state.  After  the  action  was  commenced,  M.  J.  Sanborn  died, 
and  his  wife,  who  was  appointed  his  administratrix,  was  sub- 
stituted as  defendant.  We  shall  speak  of  the  deceased  in  tliis 
opinion  as  if  he  were  still  defendant.  Defendant  denied  the 
alleged  fraud,  although  he  admitted  the  making  of  the  con- 
tract of  exchange.  TJpon  the  issues  joined,  the  case  was  tried 
to  a  jury,  resulting  in  a  verdict  for  plaintiff,  in  the  sum  of 
$11,000,  with  interest.  Judgment  was  rendered  on  the  ver- 
dict, and  defendant  appeals. — Affirmed', 

J.  G.  Myerly,  for  appellant. 

Parker,  Parrish  &  Miller^  and  J,  W.  White,,  for  appellee. 

Deemer,  J. — T.  The  contract  of  exchange  was  in  writ- 
ing, and  was  finally  consummated  about  June  7,  1912,  the 
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lands  involved  being  a  tract  in  Thomas  County,  Kansas,  and 
,  ^  ,    ^      another  in  Decatur  County,  Iowa,  heretofore 

1.  Fbaud  :  plead-  "^ '  ^ 

Ins:  variance,  owned  by  defendant,  and  another  tract  in 
Dickinson  County,  Iowa,  owned  by  plaintiff.  All  the  lands 
were  encumbered  somewhat  heavily,  and  no  values  were  placed 
upon  the  same  in  the  contract.  Plaintiff  agreed  to  give  his 
land  in  Dickinson  County  and  $1,900,  in  exchange  for  defend- 
ant's lands  in  Iowa  and  Kansas,  and  the  encumbrances  were 
especially  taken  care  of  in  the  contract. 

Plaintiff  alleges  that  defendant  falsely  and  fraudulently 
represented  and  stated  to  plaintiff  that  the  Thomas  County, 
Kansas,  land,  was  all  very  level  plow  land,  all  tillable,  and 
that  there  was  growing  on  said  land  at  said  time  800  aei-es  of 
fine  winter  wheat,  in  fine  condition ;  also  falsely  held  out  cer- 
tain of  the  land  in  Iowa  to  be  good,  tillable  land,  stating  that 
90  acres  were  under  cultivation,  and  that  there  were  good, 
substantial  buildings,  consisting  of  a  dwelling  house,  barns, 
comcribs,  and  other  farm  buildings,  and  that  there  were  50 
acres  of  land  in  tame  grass,  and  35  acres  in  corn,  all  in  good 
condition;  that,  in  truth  and  in  fact,  the  land  lying  in  the 
state  of  Kansas,  above  described,  was  not  all  level  plow  land 
and  tillable,  but  that  the  same  is  cut  up  by  the  Smoky  Biver, 
running  through  said  land,  and  various  small  tributaries, 
cutting  up  said  land  into  small  tracts,  and  that  there  are,  by 
reason  of  said  river  and  tributaries,  three  distinct  ravines 
running  diagonally  through  said  tract  of  land,  making  it 
rough,  uneven,  and  undesirable,  and  that  there  are  at  least 
200  acres  of  said  land  that  are  not  tillable;  that,  instead  of 
there  being,  at  said  time,  800  acres  of  fine  growing  wheat, 
there  were  but  about  230  acres  of  wheat,  and  it  was,  at  said 
time,  in  very  poor  condition,  was  then  heading  out,  and  was 
about  12  inches  high,  and  absolutely  worthless  and  unfit  for 
harvest. 

As  to  the  Iowa  lands,  plaintiff  alleges  that  the  128-acre 
tract,  hereinbefore  described  as  lying  in  Iowa,  is  rough,  untill- 
able  land,  unsuitable  for  farming  purposes;  that  there  was,  at 
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said  time,  not  to  exceed  25  acres  thereof  under  cultivation, 
and  not  to  exceed  25  acres  could  be  cultivated ;  and  that  there 
was,  at  said  time,  only  a  small  patch  of  timothy  grass,  and 
the  balance  of  the  25  acres  was  in  corn,  but  the  same  was  in 
poor  condition  and  valueless.  / 

In  an  amendment  to  the  petition,  plaintiff  alleged  that 
defendant  also  falsely  and  fraudulently  stated  that  the  land 
described  in  said  contract,  and  located  in  the  state  of  Kan- 
sas, wai5  reasonably  worth,  and  of  the  actual  cash  market 
value  of,  $85  per  acre;  and  that  the  land  described  in  said 
contract,  and  located  in  Decatur  County,  in  the  state  of  Iowa, 
was  reasonably  worth,  and  of  the  actual  cash  market  value 
of,  $65  per  acre ;  and  that  the  values,  as  fixed  by  him,  were 
within  his  own  personal  knowledge ;  that  the  said  M.  J.  San- 
born further  represented  to  the  plaintiff  that  he  had  a  pro- 
posal for  a  trade  of  the  said  Kansas  land  with  another  per- 
son, which  proposal  he  was  going  to  accept,  unless  he  made 
the  trade  with  the  plaintiff  which  was  then  under  considera- 
tion and  afterward  incorporated  in  said  contract ;  and  that  it 
was  necessary  for  him  to  accept  or  reject  said  proposal  imme- 
diately, and,  therefore,  the  proposed  trade  with  the  plaintiff 
could  not  be  delayed,  to  enable  the  plaintiff  to  examine  the 
land  in  Decatur  County,  Iowa,  and  in  the  state  of  Kansas; 
but  that  the  plaintiff  might  rely  upon  his  representations  with 
respect  to  said  value,  and  with  respect  to  the  conditions  and 
quality  of  all  of  said  land. 

In  making  his  proofs,  plaintiff  was  permitted  to  show, 
over  defendant's  objections,  that  the  same  were  irrelevant 
and  immaterial ;  that  defendant,  among  other  things,  said  the 
Kansas  land  **was  good,  hard  land*'  (meaning  that  it  would 
not  blow  away)  ;  **that  the  land  was  all  smooth  steam  plow 
land,''  which  meant  it  was  all* susceptible  of  being  cultivated 
with  a  steam  plow;  that  it  was  **good,  hard  land;"  that  **it 
was  all  good,  level  land,  steam  plowed,  and  *all  fit,'  and  sub- 
ject to  cultivation."  The  testimony  showed  that  the  land  was 
not  hard  land,  and  was  not  all  tillable ;  that  it  was  loose  and 
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sandy,  and,  when  plowed  or  exposed  to  the  wind,  the  soil 
blew  away ;  and  that  it  was  not  fit  for  cultivation.  Proof  of 
the  other  alleged  statements  and  the  falsity  thereof,  both  as 
to  the  Kansas  land  and  the  land  in  Decatur  County,  was  also 
made.  Appellant  contended  in  the  court  below,  and  argues 
here,  that  th%  testimony  we  have  heretofore  quoted  was  irrele- 
vant and  immaterial  to  the  issues ;  and  that  there  is  a  fatal 
variance  between  the  allegations  and  the  proof.  This  point 
was  made  to  the  end  of  the  trial  and  after  verdict ;  and,  while 
a  motion  for  a  new  trial  and  an  application  to-  vacate  the 
judgment  were  pending,  plaintiff  filed  an  amendment  to  liis 
petition,  with  leave  of  court,  in  which  he  alleged,  to  meet  the 
proofs  in  the  ease,  that  defendant  represented,  in  addition  to 
the  statements  made  in  the  petition,  that  the  Kansas  lands 
were  **all  hard,  black  land."  Defendant  moved  to  strike  this 
amendment,  for  various  reasons.  This  motion  was  overruled, 
and  exception  taken.  No  answer  was  filed  to  this  amendment. 
Upon  this  record,  the  question  arises  as  to  whether  or  not 
there  was  any  variance  between  the  allegations  and  the  proof, 
and,  if  so,  whether  or  not  defendant  may  now  take  advantage 
of  it. 

Plaintiff  properly  pleaded  the  representations  and  state- 
inents  claimed  to  have  been  made  to  him  regarding  the  lands ; 
but  he  was  not  required  to  prove  them  verbatim  et  Idteratim. 
Se  was  required  to  prove  representations  which  were  sub- 
stantially the  same  as  those  alleged;  that  is,  statements  hav- 
^og"  the  same  general  meaning  and  effect,    Endsley  v.  Johns 
(lii),    12  N.  E.  247;  Fisher  v.  Mellen,  103  Mass.  503,  505. 
iVie   I^^^  does  not  require  that  one  prove  the  representations 
PT«eisely  as  alleged.    All  that  he  need  do  is  to  prove  the 
substajace  and  material  parts  of  such  representations.    The 
2^_  proof   was,    we    think,    within    these    rules. 


J*^^  i>»'oof  and     Asidc  from  this,  however,  it  is  not  a  case  of 

fl  *^^*ice*  af- 

iJ2*i?iive*8how.   failure  of  proof  of  a  cause  of  action,  but 

'«S-  or  prejudice.  ^  ,  ' 

merely  a  variance  between  the  allegations  and 
^  pi'oof.     A  failure  of  proof  exists  only  where  no  cause  of 
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action  is  proved,  while  a  variance  exists  when  a  cause  of 
action  is  proved  which  is  not  alleged.  Now,  our  statute  pro- 
vides (Code  Section  3597) : 

'*No  variance  between  the  allegations  in  a  pleading  and 
the  proof  is  to  be  regarded  as  material,  unless  it  has  actually 
misled  the  adverse  party  to  his  prejudice  in  maintaining  his 
action  or  defense  upon  the  merits.  Whenever  it  is  alleged 
that  a  party  has  been  so  misled,  that  fact  must  be  shown  by 
proof  to  the  satisfaction  of  the  court,  and  such  proof  must 
also  show  in.  what  respect  he  has  been  so  misled,  and  there- 
npon  the  court  may  order  the  pleading  to  be  amended  upon 
Mich  terms  as  may  be  just." 

And,  again,  it  is  provided  by  Section  8600  of  the  Code 
that  amendments  may  be  made  at  any  time,  in  furtherance 
of  justice.    Under  this  statute,  it  is  held  that  amendments 

may  be  made  at  any  time  before  final  judg- 

8.  Pleading  :  .  i    •  ijj.         •    j 

amendments:      mcut ;  and  ui  somc  cascs,  cvcu  after  judg- 

pending  motion    ment.  ^  SnUth  V,  Howard,  28  Iowa  51 ;  O  'Can- 
tor new  trial. 

nell  V.  Cotter,  4A  Iowa  48.    Again,  it  is  pro- 
vided, in  Section  3760  of  the  Code : 

**Upon  any  motion  for  a  new  trial,  for  judgment  not- 
withstanding the  verdict,  or  in  arrest  of  judgment,  the  party 
whose  pleading  it  is  alleged  is  defective  may,  if  the  court  Gon> 
siders  it  necessary,  file  an  amendment  setting  up  the  omitted 
facts,  which,  if  true,  would  remedy  the  alleged  defects,  and 
such  amendment  shall  be  filed  before  the  hearing  of  the 
motion,  and  shall  suspend  the  same.  If  the  facts  thus  stated 
would  not,  if  proven,  defeat  the  object  of  the  motion,  it  shall 
be  sustained.  If  such  new  averments  would,  if  proven,  defeat 
its  object  and  are  not  admitted,  they  must  be  denied,  or  con- 
fessed and  avoided,  by  the  opposite  party  within  such  time  as 
the  court  shall  direct,  unless  the  same  are  denied  by  legal 
operation,  and  in  such  case  the  law  of  pleading  and  procedure 
shall  apply,  except  that  the  amendment  and  response  need 
not  be  verified." 


Nov.  1916]  Gray  v.  Sanborn.  463 

Under  this  section,  it  is  clear  that  plaintiff  had  the  right 
to  amend  as  he  did  before  judgment.  But  appellant  still 
insists  that  this  amendment  does  not  cure  the  difficulty.  *  We 
are  of  a  contrary  opinion.  In  the  first  place,  the  variance 
was  not  material;  for  it  is  manifest  that  the  defendant  was 
in  no  manner  misled.  All  the  testimony  relating  to  the 
trade,  and  as  to  what  was  said  during  the  negotiations,  wa^ 
produced,  and  defendant  did  not  claim  he  was  taken  by 
surprise.  He  was  in  no  manner  misled ;  and  the  proof,  as  we 
think,  substantially  met  the  allegations,  as  made. 

II.  Testimony  was  adduced  as  to  representations  and 
statements  made  by  defendant's  agent,  having  charge  of  the 
land  or  of  part  of  the  negotiations  for  the  sale,  without  direct 
4.  pleading: is.      P^oof  of  his  authority  to  make  them.    Plain- 

variMce' prin-  ^^^  was  not  required  to  allege  that  the  state- 
cipaiandagent.  ^^^^  ^^^^  ^^^^  ^^  ^  ^^^^^  Under  allega- 
tions that  defendant  made  them,  plaintiff  could  prove  that 
they  were  made  by  his  agent.  This  is  the  rule  in  Iowa,  and 
the  one  generally  announced  in  other  jurisdictions.  Baddy  v. 
Henry,  113  Iowa  462 ;  Campbell  v.  Park,  128  Iowa  181 ;  John 
Gund  Bretving  Co.  v.  Peterson,  130  Iowa  301.  See,  also,  2 
Mechem  on  Agency  (2d  Ed.)  Sec.  1995,  and  Reynolds  v. 
Witte,  13  S.  C.  5  (36  Am.  Eep.  678). 

III.  Again,  it  is  said  that  plaintiff  was  permitted  to 
prove  representations  and  statements  of  defendant,  or  his 
agent,  after  the  deal  was  closed,  and  the  contract  executed. 
This-  is  not  true,  in  fact.  The  proofs  were  of  statements 
before  the  contract  was  formally  executed.  But,  had  they 
been  afterward,  we  are  not  disposed  to  think  there  was  error 
in  receiving  the  testimony.  The  court,  if  called  upon,  might, 
in  such  a  case,  be  required  to  instruct  as  to  how  this  testi- 
mony should  be  applied;  but  this  is  no  reason  for  rejecting 
the  testimony. 

IV.  When  one  of  defendant's  agents  made  his  repre- 
sentations as  to  the  character  of  the  land,  plaintiff  asked  as 


i 
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to  his  authority  for  them,  and  was  told  that  his  information 

came  from  defendant,  himself.     This  testi- 

5.  Fraud  :  reliance  i        i         i     •     •ui  x  i. 

on  representa-     mony  was  clearly  admissible,  not,  perhaps,  as 

tlons :  evidence.    ,.     ,.  jr-i^i.^  i.  -i- 

binding  on  defendant,  but  as  showing  plain- 
tiff's care,  and  right  to  rely  on  the  statements  made  by  the 
agent. 

V.  This  record  was  made  during  the  trial: 
**Q.  I  want  you  to  tell  me  what  Mr.  Reed  in  that  con- 
versation said  with  respect  to  Mr.  Sanborn,  how  long  he  had 
known  him  and  what  his  business  was  and  his  character  and 
reliability,  and  whether  or  not  you  could  rely  upon  what  he 
told  you  with  respect  to  this  land  and  proposed  trade  f  (Here 
defendant  objected  to  the  question  as  incompetent,  immaterial, 
irrelevant,  and  not  showing  that  Reed  had  any  authority  to 
make  such  representations,  and  they  are  simply  an  opinion. 
The  objections  were  overruled,  and  defendant  excepted.)  A. 
Mr.  Reed  told  me  that  Mr.  Sanborn  was  the  president  of  a 
bank  at  Menlo,  Iowa ;  he  told  me  he  was  a  man  worth  $300,000 
or  $400,000 ;  that  he  had  known  him  about  30  years ;  and  that 
I  could  absolutely  rely  on  the  representations  and  descriptions 
he  gave  me  in  regard  to  this  land.  He  said  that  I  would  be 
absolutely  safe  in  relying  on  it.  (The  defendant  then  moved 
to  strike  the  answer,  for  the  reason  that  that  part  of  the 
answer,  that  he  could  rely  on  what  he  said,  for  the  reason 
that  it  indicates  that  there  were  certain  representations  made 
to  him  by  Mr.  Sanborn,  and  the  witness  is  incompetent  under 
the  statute  of  this  state  to  testify  to  such  matters.  The  motion 
w^s  denied,  and  defendant  excepted.)'* 

The  argument  now  made  is  that  the  court  was  in  error 
in  permitting  the  witness  to  state  what  Reed,  the  agent,  said, 
regarding  the  defendant 's  financial  ability  and  responsibility. 
That  question  does  not  seem  to  be  raised,  by  the  objections 
lodged  against  either  question  or  answer.  At  any  rate,  we 
think  it  was  proper  to  be  considered  in  its  relation  to  plain- 
tiff's belief  and  reliance  upon  the  statements,  if  for  no  other 
l)urpose.    Boddy  v.  Henry,  supra ;  Oee  v.  Mass,  68  Iowa  318 ; 
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Maiiauch  v.  Walsh,  136  Iowa  225;  Shutilefield  v,  Neil,  163 
Iowa  470. 

YI.    At  the  time  of  trial,  Sanborn  was  deceased;  but 

plaintiff  was  permitted  to  testify,  over  objections,  that  he 

relied  upon  the  various  statements  made  by  defendant  and 

6.  Witnesses:        ^^^  ag«nt,  and  was  induced  thereby  to  make 

SSK^tio^'       the  trade.     He  did  not,  himself,  testify  to 

reii&n^oT^iU  a^y  statements  or  representations  made  by 

representations.     ■,       ■,  ,    ,  .        ,  ,  .         ,, 

the  deceased,  but  simply  to  his  reliance  upon 
what  was  said.  As  to  representations  made  by  the  agent,  the 
agent  being  alive,  there  was  no  valid  objection.  But  counsel 
strenuously  argue  that,  under  Section  4604  of  the  Code,  the 
plaintiff  should  not  have  been  permitted  to  testify  that  he 
relied  upon  the  representations  made.  Under  our  somewhat 
liberal  interpretation  of  the  statute,  we  think  the  testimony 
was  clearly  admissible.  See,  in  support  of  this  view,  although 
not  directly  in  point,  Dysart  v.  Furrow,  90  Iowa  59 ;  Marietta 
V,  Mariettdy  90  Iowa  201;  Furenes  v.  Eide,  109  Iowa  511; 
CanypheU  v,  Collins,  133  Iowa  152;  McEUienney  v.  Hend- 
ricks, 82  Iowa  657 ;  Graham  v,  McKinney,  147  Iowa  164. 

This  exact  question  arose  in  the  state  of  New  York,  where 
a  similar  statute  to  our  own  has  not  been  given  the  liberal 
interpretation  which  we  have  adopted,  and  the  Court  of 
Appeals  there  said : 

"The  evidence  established  the  making  of  statements  by 
the  deceased  for  the  purpose  of  inducing,  through  the  fear  of 
litigation,  and  through  the  hope  of  gaining,  by  the  promise 
of  others  releasing  their  shares  in  the  residue,  a  compromise ; 
as  tlie  result  of  which,  his  share  in  the  assets  should  be  in- 
creased, and  all  opposition  to  the  probate  of  the  will  with- 
drawn. No  motion  appears  from  the  record  to  have  been 
made  to  strike  out  the  evidence  of  either  of  these  witnesses ; 
and,  in  the  absence  of  exceptions'  properly  taken  to  the  rul- 
ings of  the  court,  the  admissibility  of  evidence  received  can- 
not become  the  subject  of  review  in  the  appellate  court,  and 
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the  evidence  must  be  allowed  its  usual  and  natural  effect. 
Such  being  the  condition  of  the  case,  the  testimony  of  Leu- 
rendus  and  Susan  Ashley,  that  at  the  time  they  signed  the 
agreement  they  believed  and  relied  upon  the  representations 
of  plaintiff's  intestate,  was  improperly  rejected,  and  the 
exception  to  the  ruling  in  that  respect  must  be  sustained. 
The  representations  had  been  proven  in  the  case,  which  were 
of  such  a  nature  as  to  induce  them,  by  the  motives  of  fear  of 
the  results  of  a  litigation,  and  of  the  hopes  of  advantage  to 
them  in  a  compromise,  to  agree  to  the  arrangement  proposed 
by  the  deceased  legatee.  The  question,  then,  was  as  to  whether 
these  representations  were  believed  in  and  relied  upon  when 
the  agreement  was  signed.  That  was  a  question  of  fact,  and, 
like  all  other  facts,  a  matter  of  proof.  As  evidence,  its  weight 
and  influence  are  questions  for  the  jury  or  referee.  From 
the  case  of  Seymour  v.  Wihon,  14  N.  Y.  567,  the  competency 
of  such  proof  has  been  recognized.  The  fact  was  relevant  and 
material,  and  the  witnesses  were  competent  to  testify  to  it; 
unless  their  evidence  fell,  as  it  is  insisted  it  does  fall,  within 
the  prohibition  of  Section  829  of  the  Code  of  Civil  Procedure. 
Was  it  incompetent  because  it  conceived  a  personal  transac- 
tion between  the  witness  and  the  deceased?  I  do  not  think 
so.  What  led  to  the  making  of  an  arrangement,  and  the 
negotiations  which  shaped  it,  had  all  taken  place  between 
the  parties  at  a  time  prior  to  the  execution  of  the  contract. 
This  contract  was  the  effect  of  the  agreement,  upon  which 
the  minds  of  the  parties  had  met  in  consent.  When,  there- 
fore, it  was  presented  to  the  witnesses  for  their  execution,  their 
belief  or  reliance  in  the  statements  which  the  deceased  bad 
theretofore  made  were  relevant  facts,  within  their  own  knowl- 
edge, and  which  the  deceased  could  not  have  known  or  tes- 
tified to  himself.  If  he  were  living,  he  could  not  have 
contradicted  their  testimony  in  that  respect.  As  was  said  in 
Wadsworth  v.  Heermans,  85  N.  Y.  639 :    *  The  spirit  and  pur- 

ft 

pose  of  this  provision  of  the  Code  is  equality,  to  prevent 
undue  advantage;  and  that  purpose  should  be  kept  in  view 
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when  border  questioiiB  arise,  and  lines  of  distinction  are  to 
be  drawn.'  If  we  are  to  give  to  the  language  'concerning  a 
personal  transaction/  so  broad  a  signification  as  to  exclude 
the  evidence  of  faets  not  constituting  the  transaction,  and 
not  proving  any  communications  between  the  parties,  and 
which  had  nothing  to  do  with  their  negotiations,  we  should 
be  using  the  Code  provision  as  an  instrument  to  work  inequal- 
ity, and  therefore  injustice.  The  condition  of  the  minds  of 
the  witnesses  when  they  consummated  their  agreement  by 
executing  the  contract  neither  proved  nor  disproved  the  per- 
sonal transactions  between  them  and  the  deceased.  That  had 
been  proved,;  and  the  proof  of  their  state  of  mind  as  to  belief 
in,  or  reliance  upon,  what  they  had  been  informed  of,  was 
not  a  matter  of  which  the  deceased  could  have  had  any  knowl- 
edge, and  with  which  he  was  not  concerned  at  the  time." 
Hard  v.  Ashley  (N.  Y.),  23  N.  E.  177. 

This  reasoning  is  sound,  and  we  adopt  it  as  the  rule  for 
this  jurisdiction.  No  case  seems  to  hold  to  the  contrary ;  and, 
if  it  did,  we  would  not  be  inclined  to  follow  it. 

VII.  The  rule  of  damages  announced  by  the  court  below 
was  the  difference  between  the  market  value  of  the  land,  as 
it,  in  fact,  was  at  the  time  of  the  trade,  and  what  it  would 

have  been  worth  in  the  market,  had  it  been 
*  of  damkgea^  ^   in  the  condition  represented.     The  further 

sale  of  land :  »./».  i«  >i»ij»i 

fact  represenu-  qualification  was  made  that,  if  defendant  rep- 

tlon  as  to  value. 

resented  the  land  to  be  of  the  value  of  $35 
per  acre,  as  a  matter  of  fact,  and  it  was  not  worth  that  sum, 
but  less,  then  the  measure  of  recovery  would  be  the  difference 
between  the  value  as  represented,  and  what  it  was  reasonably 
worth  in  the  market  at  the  time  the  trade  was  consummated. 
The  complaint  of  these  instructions  is  that  they  do  not  an- 
nounce the  true  rule,  the  contention  being  that  the  proper 
measure  is  the  difference  in  value  between  what  was  given, 
and  that  which  was  received. 

It  is  conceded  that  there  is  a  conflict  in  the  decided  cases 
on  this  proposition,  and  it  is  also  admitted  that,  in  our  more 


468 


McCallum  v.  Board  op  Review.      [178  Iowa 


recent  cases,  we  have  upheld  the  rule  given  by  the  trial  court. 
See  Stoke  v.  Corwerse,  153  Iowa  274 ;  Boss  v.  BoUe,  165  Iowa 
499 ;  Bichards  v.  Fredrickson,  171  Iowa  669.  This,  it  is  true, 
gives  the  defrauded  party  the  benefit  of  his  bargain,  if  there 
was  one,  and  we  see  no  reason,  either  in  law  or  in  morals, 
why  he  should  not  have  it,  especially  where  he  keeps  the  land 
and  does  not  demand  rescission.  No  recent  case  departs  from 
this  rule,  and  we  are  not  disposed  to  depart  from  it  now. 
Neither  Afattaicch  v,  Walsh,  136  Iowa  225,  nor  Bobbhis  v, 
Selby.  144  Iowa  407,  announces  a  contrary  doctrine.  Previous 
cases  in  this  court,  as  well  as  authorities  from  other  states, 
are  fully  reviewed  in  the  Stokes  case,  supra,  and  nothing 
further  in  this  connection  need  be  added. 

VIII.  We  do  not  notice  the  claim  of  misconduct  of  coun- 
sel, as  it  is  without  merit.  No  prejudicial  error  appears,  and 
the  judgment  must  be,  and  it  is,— Affirmed. 

r 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


W.  A.  McCallum  et  al.,  Appellants,  v.  Board  op  Review, 

Appellee. 


TAXATIOK:    AflseBsment — ^Imposing  Penalty — Conditions  Precedent. 

1  A  100  per  cent  penalty  (Sec.  1357,  Code,  1897)  may  not  be  validly 
imposed  on  an  assessment,  unless  it  appears  that  the  assessor,  or 
liis  deputy,  at  a  time  when  he  iras  armed  vnth  the  official  books, 
rolls  and  papers  on  iV'hich  he  could  enter  a  valid  assessment  in  full 
compliance  with  law,  was  met,  on  demand,  with  a  refusal  of  the 
property  owner,  (a)  to  assist  in  the  listing  of  his  property,  or  (b) 
to  take  and  subscribe  the  official  oath  to  the  correctness  of  said 
list.  So  held  where  the  deputy  assessor  called  at  the  property 
owner's  place  of  business,  with  nothing  in  his  pOBsession  but  a 
mere  memorandum  book  used  by  him  in  jotting  down  information 
for  future  use  in  making  assessments. 

TAXATION:     Assessment— Power  of  Assessor  to  Searcb  Premises. 

2  Principle  recognized  that  an  assessor  is  not  armed  with  statutory 
authority  to  search  the  premises  of  a  property  owner,  against  his 
will,  for  the  discovery  of  taxable  property. 
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TAXATION:,   Assessment— lasting  Property— Bequest  for  Time  to 

3  Prepare  List.  An  assesspr  may  not  validly  demand  that  the 
property  owner  list  his  property  for  assessment  at  any  time  which 
may  suit  the  convenience  of  the  assessor,  and  impose  the  100  per 
cent  penalty  for  failure  to  comply  with  such  demand.  Requests  for 
reasonable  time  (within  the  limits  of  the  time  \vithin  which  the 
assessment  must  be  completed)  in  which  to  prepare  the  list,  must 
be  granted. 

TAXATION:      Assessment  —  Arbitrary    Assessment    with    Penalty 

4  Added — ^Dnty  to  Set  A8i<le.  An  assessment,  purely  arbitrary  in 
the  sense  that  it  was  made  in  utter  disregard  of  the  real  value  o! 
the  property,  and  to  which  a  100  per  cent  penalty  was  added,  on 
the  theory  that  the  owner  had  refused  to  assist  in  listing  his 
property,  should  have  been  set  aside  by  the  assessor,  and  an  assess- 
ment made  in  the  usual  way,  when,  at  a  time  when  the  assess- 
ment records  were  still  under  the  control  of  the  assessor,  the 
property  owner  presented  himself  at  the  assessor's  office  and 
offered  to  submit  to  an  assessment  in  such  ordinary  way. 

TAXATION:     Assessment— Imposing  Penalty— ArUtrazy  Action  of 

5  Assessor.  The  action  of  an  assessor  In  assuming  to  arbitrarily 
assess  an  accessible  property  owner,  and  adding  a  100  per  cent 
penalty  on  the  theory  of  a  refusal  of  the  owner  to  assist  in  list- 
ing his  property,  and  thrusting  a  duplicate  assessment  slip  under 
the  owner's  locked  door,  ail  without  any  prior  legal  offer  or  at- 
tempt to  assess  the  owner,  reveals  no  element  of  an  assessment  or 
valid  imposition  of  a  penalty. 

TAXATION:    Assessors— Bight  of  Deputy.    An  assessment  made  by 

6  a  deputy  assessor  and  confirmed  by  the  assessor  is  valid. 

Appeal  from  Polk  District  Court.— Hvbkrt  Utterback, 

Judge. 

Tuesday,  November  21,  1916. 

The  plaintiff,  having  been  assessed  for  the  amount  of 
$10,000  upon  his  taxable  personal  property,  to  which  sum 
there  was  added  the  further  amount  of  $10,000  by  way  of 
penalty,  appealed  therefrom  to  the  city  board  of  review. 
Upon  the  hearing  di  that  appeal,  the  board  reduced  the 
assessed  value  of  the  property  to  $2,932,  but  added  thereto 
the  equal  sum  of  $2,932  as  penalty,  and  this  modified  assess- 
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ment  was  confirmed  upon  plaintiff's  appeal  to  the  district 
court.  From  that  judgment,  plaintiff  appeals  to  this  court. 
— Reversed  and  Remanded, 


Blake  &  Blake,  for  appellants. 


\ 


n.  W.  ByerSy  E.  C.  Carlson,  E.  M.  Steer,  Guy  A.  MiUer 
and  Tliomas  Waiters,  Jr.,  for  appellee. 

Wkwer,  J. — The  plaintiff's  evidence  tends  to  show  that 
he  came  to  Des  Moines  in  the  month  of  October,  1913,  and 
opened  a  garage  there  for  the* handling  and  storing  of  auto- 
mobiles.    The  average  of  the  stock  perma- 

1    Taxation  *  fis- 

sessment :  im-      iicntly  owncd  by  him  up  to  January,  1914, 

poslngr  penally : 

conditions  pre-    was  about  $2,932.     Prior  to  the  assessment, 

cedent. 

plaintiff  had  closed  his  shop  for  the  remainder 
of  the  winter  season.  On  February  13th,  he  had  occasion  to 
open  and  enter  the  shop  for  a  temporary  purpose.  It  was 
near  night ;  and,  just  as  he  was  about  to  leave  upon  an  errand 
elsewhere,  one  Hanger,  a  deputy  ajssessor,  came  in,  and  with- 
out at  first  announcing  his  business,  went  into  the  storeroom 
and  made  some  observation  of  the  stock.  He  then  came  to 
plaintiff  and  said  he  was  assessing  the  property,  or  was  thiere 
to  assess  it.  Plaintiff  told  him  that  some  of  the  cars  were 
his  own  and  some  were  the  property  of  others  in  storage; 
that  he  did  not  have  time  to  attend  to  the  assessment  then; 
and  that,  if  the  deputy  would  come  back  about  the  first  of 
March,  plaintiff  would  attend  to  the  business  with  him.  To 
this.  Hanger  demurred,  saying  he  wished  to  attend  to  it  then. 
Some  heat  was  displayed  by  both  parties,  the  plaintiff  insist- 
ing that  Hanger  go  away.  The  result  of  that  interview  was 
that  Hanger  left  without  making  an  assessment,  though  he 
had  taken  some  memoranda.  On  the  30th  of  March  follow- 
ing, plaintiff,  having  heard  nothing  more  on  the  subject, 
went  to  the  oflSce  of  the  chief  assessor  and  informed  the  officer 
in  charge  that  he  was  there  to  report  his  property  for  assess- 
ment. In  answer  to  this  proffer,  he  was  told,  *'You  are  already 
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assessed  $10,000  and  $10,000  penalty;''  and,  in  explanation 
of  the  manner  in  whieh  it  was  done,  the  assessor  or  deputy 
said  that  it  had  been  noted  on  a  slip  and  thrust  under  the 
door  of  plaintiff's  shop.  When  Hanger  went  to  the  shop  on^ 
February  13th,  he  had  no  assessment  book  or  roll  or  list.  He 
demanded  no  list  from  the  plaintiff;  did  not  ask  him  to  be 
sworn  or  offer  to  put  him  under  oath.  He  carried  what  he  calls 
a  *' pick-up  book,''  which  we  understand  to  have  been  a  mem- 
orandum book  in  which  he  proposed  to  enter  a  list  of  the 
property  found  which  was  later  to  be  formally  assessed  and 
entered  upon  the  regular  or  permanent  assessment  book.  The 
evidence  upon  the  part  of  the  appellee  differs  from  that  of 
appellant  principally  on  the  question  concerning  the  conver- 
sation with  plaintiff,  and  as  to  the  amount  of  force  used  by 
plaintiff  in  inducing  him  to  leave  the  shop  on  February  13th. 
Hanger  denies  that  plaintiff  said  he  could  not  attend  to  the 
matter  then,  but  would  do  so  later,  and  says  that,  without 
any  apparent  reason,  plaintiff  would  not  listen  to  him,  and 
forcibly  thrust  him  out  of  the  shop.  The  only  other  witness 
present  on  the  occasion  corroborates  the  plaintiff's  testimony, 
saying  that  plaintiff  repeatedly  told  Hanger  that  he  wanted 
to  take  a  train  and  could  not  then  spare  the  time  for  the 
assessment,  but  would  do  it  later,  and  that  Hanger  declared 
he  would  not  leave  until  he  got  ready,  and  persisted  in 
remaining  until  the  witness  advised  him  to  go.  If  is  con-  f 
ceded  on  the  trial  that  plaintiff  did  go  to  the  assessor's  office  ^ 
in  March  and  offei'cd  to  list  his  property  for  assessment, 
and  that  this  offer  was  refused.  Evidence  was  introduced 
and  not  denied  that,  on  leaving  the  shop,  Hanger  reported 
the  matter  by  telephone  to  the  assessor's  office,  and  received 
the  instruction:  **You  know  what  your  duty  is.  Assess  him 
double."  Later,  it  appears  that  a  deputy  was  sent  from  the 
office  for  the  purpose  of  seeing  plaintiff,  but  returned,  report- 
ing that  he  found  the  shop  door  locked  and  was  unable  to 
locate  the  proprietor.  The  deputy  was  then  instructed  to 
**make  an  assessment  of  $10,000  with  a  penalty  of  $10,000 
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and  shove  the  slip  under  the  door. ' '  It  was  also  shown  to  be 
a  matter  of  frequent  occurrence  in  the  practice  of  the  asses- 
sor's office  that  property  owners  would  ask  further  time  for 
the  listing  of  their  property,  and  that  as  a  rule  such  requests 
were  granted. 

Upon  this  record,  should  the  assessment,  even  as  reduced 
by  the  trial  court,  be  permitted  to  stand?  We  confess  to  a 
very  strong  conviction  that,  even  upon  the  showing  made  by 
the  appellee,  the  affirmance  of  the  judgment  below  would 
work  a  palpable  miscarriage  of  justice.  An  assessor  has  only 
such  power  or  authority  as  is  conferred  upon  him  by  statute, 
and,  so  far  as  the  same  is  pertinent  to  this  case,  it  is  found 
I  in  the  following  sections  of  the  Code : 

*'Sec.  1352.  Each  assessor  shall  enter  upon  the  discharge 
of  the  duties  of  his  office  immediately  after  the  second  Mon- 
day in  January  in  each  year,  and  shall,  with  the  assistance 
of  each  person  assessed,  or  who  may  be  required  by  law  to 
list  property  belonging  to  another,  enter  upon  the  assessment 
rolls  furnished  him  for  that  purpose  the  several  items  of 
property  required  to  be  entered  for  assessment.  He  shall 
personally  affix  values  to  all  property  assessed  by  him. 

'*Sec.  1354.  The  assessor  shall  list  every  person  in  his 
township,  and  assess  all  the  property,  .  .  .  therein,  except 
such  as  is  heretofore  exempted  or  otherwise  assessed,  and 
any  person  who  shall  refuse  to  assist  in  making  out  a  list 
of  his  property,  ...  or  who  shall  refuse  to  make  the 
oath  required  by  the  next  section,  shall  be  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof,  shall  be  fined  in  a 
sum  not  to  exceed  five  hundred  dollars. 

*'Sec.  1355.  The  assessor  shall  administer  the  oath  or 
affirmation  printed  on  the  assessment  rolls  hereinafter  pre- 
scribed to  each  person  assessed,  and  require  the  person  tak- 
ing such  oath  to  subscribe  the  same,  and  in  case  anyone 
refuses  so  to  do,  he  shall  note  the  fact  in  the  column  of 
remarks  opposite  such  person's  name. 
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''Sec.  1356.  The  assessor  shall,  at  the  time  of  making 
the  assessment,  inform  the  person  assessed,  in  writing,  of  the 
valuation  put  upon  his  property,  and  notify  him,  if  he  feels 
aggrieved,  to  appear  before  the  board  of  review  and  show 
why  the  assessment  should  be  changed. 

''Sec.  1357.  If  any  .  .  .  person  refuse  to  furnish 
the  verified  statements  in  this  chapter  required,  or  to  list  his 
property,  or  to  take  or  subscribe  the  oath  in  this  chapter 
required,  the  executive  council,  or  assessor,  as  the  case  may 
l)e,  shall  proceed  to  list  and  assess  such  property  according 
to  the  best  information  obtainable,  and  shall  add  to  the  tax- 
able valuation  one  hundred  per  cent,  thereof,  which  valua- 
tion and  penalty  shall  be  separately  shown,  and  shall  consti- 
tute the  assessment;  and  if  the  valuation  of  such  property 
shall  be  changed  by  any  board  of  review,  or  on  appeal  there- 
from, a  like  penalty  shall  be  added  to  the  valuation  thus 
fixed.'' 

Section  1360,  Code  Supp.,  1913,  prescribes  in  detail  the 
form  of  the  assessment  roll,  to  be  made  in  duplicate,  with 
appropriate  blanks  and  columns  in  which  each  item  of  tax- 
able property  of  the  individual  to  be  assessed  shall  be  entered, 
followed  by  a  blank  affidavit  or  oath,  to  be  signed  and  verified 
by  him.  The  duplicate  of  such  assessment  roll,  when  finished, 
is  to  be  delivered  to  the  person  assessed. 

Section  1365,  Code,  1897,  provides  that  the  work  of 
assessment  shall  be  completed  by  the  first  day  of  April. 

Section  1305,  Code  Supp.,  1913,  requires  all  property 
subject  to  taxation  to  be  valued  at  its  actual  value,  which 
shall  be  entered  opposite  each  item,  and  be  assessed  at  25 
per  cent  of  such  actual  value.  Such  assessed  value  shall  be 
entered  in  its  proper  column  opposite  each  item,  and  is  to 
be  taken  and  considered  as  the  taxable  value  of  such  prop- 
erty. 

By  Sec.  661,  Code  Supp.,  1913,  a  city  assessor  is  charged 
with  the  same  duties  as  are  by  law  required  of  township 
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assessors,  and  they  may  appoint  snch  number  of  deputies  as 
the  city  council  may  authorize. 

As  will  be  seen  from  the  foregoing,  the  assessor  is  not 
armed  with  a  statutory  warrant  to  enter  upon  and  search 
the  premises  of  the  person  to  be  assessed,  against  his  will, 

for  the  discovery  of  taxable  property.      He 
sessment:'  Is  doubtless  authorized  to  take  notice  of  sueh 

power  of  asses- 
sor to  search       property  as  may  come  withm  his  view  with* 
premises.  r-     x-      •/  ^ 

out  committing  trespass.  It  is  equally  clear 
that  he  may  call  upon  the  owner  either  at  his  residence  or  at 
his  place  of  business,  or  wherever  he  may  be  found  within  the 
city  or  township,  for  the  purpose  of  making  the  assessment 
which  the  law  requires;  and,  while  he  may  not  search  the 
premises  for  that  purpose,  he  may,  and  it  is  his  duty  to, 
search  the  owner's  conscience  by  administering  the  required 
oath  and  demanding  that  he  make  the  verified  list  or  roll 
which  the  statute  prescribes.  The  indicia  of  his  authority  to 
make  such  demands  are  the  assessor's  book  and  rolls  sup- 
plied to  him  by  the  county  auditor.  Code  Supp.,  1913,  Sec. 
1360.  What  he  is  entitled  to  demand,  upon  the  refusal  of 
which  he  may  proceed  to  make  an  assessment  according  to 
the  best  information  obtainable  and  add  the  prescribed  pen- 
alty, is  the  furnishing  of  '*the  verified  statement  in  this  chap- 
ter required,"  also  the  listing  of  the  owner's  property,  and 
the  taking  or  subscribing  of  **the  oath  in  this  chapter  re- 
quired." See  Code  Section  1357,  above  cited.  The  deputy 
in  this  instance  had  neither  the  assessment  book  nor  the  roll 
upon  which  to  enter  the  assessed  property,  nor  the  written 
or  printed  oath  to  be  administered,  nor  the  duplicate  which 
it  was  part  of  his  duty  to  leave  with  the  owner.  While  he 
says  he  informed  plaintiff  he  was  there  to  make  an  assess* 
ment,  there  is  no  evidence  whatever  that  he  demanded  a  list 
of  the  plaintiff's  property,  or  that  plaintiff  assist  him  in 
making  such  list,  or  that,  if  plaintiff  had  expressed  his  read- 
iuoss  to  do  so,  the  deputy  \vas  prepared  to  make  the  list 
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and  assessment  in  the  manner  provided  by  law.  On  the  con- 
trary, he  shows  he  was  not  so  prepared,  and  that  the  extent 
of  his  readiness  was  the  possession  of  a  memorandum,  or 
** pick-up  book,"  on  which  it  may  be  presumed,  as  we  have 
said,  that  he  proposed  to  enter  data  from  which  a  subsequent 
entry  would  be  made  in  the  oflScial  record,  though  he  does 
not  say  so.  No  list  or  memorandum  which  the  plaintiff  might 
have  prepared  or  offered  the  deputy  would  have  answered 
the  requirements  of  the  law.  To  accomplish  an  assessment 
regularly,  the  assessor  or  his  deputy  is  required  to  enter  the 
list  on  the  roll  to  which  the  property  owner's  verification  is 
to  he  added.  The  duty  of  the  owner  is  to  '* assist"  in  making 
this  list  by  reporting  and  making  true  answers  to  proper 
questions  concerning  his  taxable  property,  and  not  until  the) 
assessor  or  deputy  has  offered  to  perform  his  official  duty,| 
as  above  indicated,  and  has  been  -met  with  refusal  by  thel 
owner,  is  the  latter  chargeable  with  the  penalty.  It  will  be 
noted  that  the  assessor  has  substantially  three  months  in 
which  to  make  the  assessment  of  property  in  his  jurisdiction. 
The  law  fixes  no  special  date  or  dates  within  that  limit  on 
which  the  making  of  the  rolls  and  valuations  shall  be  attended 

to.     The  law  evidently  co/itemplates  that  the 

•>.  Taxation  *  siS" 

sessment:  list-     officer  shall  Call  upon  the  owner  for  the  assist- 

\jng  property  i 

request  for  time  ancc  and  information  desired,  and  to  secure 

to  prepare  list. 

his  personal  verification  of  the  list.  In  the 
nature  of  things,  whether  in  the  country  or  city,  the  average 
property  owner  cannot  be  expected  to  be  at  all  hours  or  at 
every  moment  ready  and  prepared  to  give  the  necessary  time, 
or  to  have  immediately  at  hand  all  the  data  required  to  com- 
plete his  assessment  roll ;  and  if,  on  being  approached  by  the 
assessor,  he  asks  for  reasonable  time  within  the  limit  of  the 
period  in  which  the  assessment  must  be  made,  we  think  the 
assessor  is  not  justified  in  refusing  it  and  proceeding  to  assess 
^he  penalty  provided  by  law. 

Again,  whatever  may  have  been  the  merits*  of  the  con- 
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troversy  between  plaintiff  and  the  deputy  on  February  13th, 
yet,  when  the  plaintiff  voluntarily  went  to  the  assessor's  office 

and  offered  to  submit  to  assessment  in  the 

4.  Taxation  :  as- '  ,  -x  i       i 

sessment:arbi-   regular  manner,  it  was  clearly  an  unwar- 

trary  assess-  •  «  i       • 

ment  with  pen-    ranted  assumption  of  authority  on  the  part 

any  acicieQ  • 

ashfe*^*^*^^  of  the  assessor  to  point  him  to  the  extrav- 

agant peremptory  assessment  of  $10,000  and 
penalty  of  $10,000,  and  deny  his  demand  for  an  assessment 
of  his  property  in  the  usual  manner.  It  is  admitted  in  the 
record  that  this  offer  or  request  was  made  at  the  office  of 
the  assessor  on  the  30th  or  31st  of  March,  1914.  This  was 
within  the  period  within  which  the  assessor  still  had  control 
of  the  books  and  records  relating  to  that  year's  assessments. 

)The  entry  which  had  been  made  against  the  plaintiff  was  not 
a  judgment,  nor  did  it  have  the  finality  of  a  judgment.    The 
plaintiff  had  not  in  fact  been  assessed.    It  is  not  pretended 
that  the  assessor  or  deputy  had  any  information  or  reason 
to  believe  that  plaintiff's  goods  were  of  a  value  of  $10,000,  or 
anywhere  near  it.    On  the  contrary,  the  deputy  himself  says  . 
that,  from  the  view  he  had  of  the  contents  of  the  shop  on 
February  13th,  he  estimated  the  taxable  property  at  about 
$3,100.     This  sum   had   been   arbitarily   tripled,   and   then 
doubled  by  way  of  penalty.     Having,  by  the  voluntary  act 
of  the  plaintiff  within  proi)er  time,  been  given  opportunity  to 
remedy  the  injustice,  it  should  have  been  done.    In  the  case 
of  Farmers'  Loan  dc  Trust  Co,  v.  Town  of  Fo')ida,  114  Iowa 
728,  the  plaintiff  had  refused  to  list  its  property,  and  a  pen- 
I  alty  was  assessed.     We  refused  to  disturb  such  assessment 
j  becatise,  as  we  there  said,  the  failure  to  properly  list  the 
'   property  "could  not  be  remedied  by  making  return  to  the 
\  assessor  after  the  books  were  closed  and  placed  before  the 
'  board  of  review. ' '    The  clear  implication  of  that  holding  was 
,  that,  if  the  owner  had  appeared  to  the  assessor  while  the 
books  were  still  open  and  in  his  hands,  the  assessment  should 
have  been  made  as  asked,  and  the  penalty  expunged.    It  may 
be  true  that  plaintiff  was  unnecessarily  brusque  or  unman- 
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nerly  at  the  meeting  between  him  and  the  deputy,  and  that 
the  latter  should  not  be  blamed  for  feeling  some  degree  of 
irritation  over  the  manner  in  which  he  had  been  met ;  but 
the  power  of  his  ofSee  should  not  be  employed  as  a  means  of 
evening  up  the  score. 

There  is  no  claim  that  plaintiff  was  not  in  the  city  or 
was  inaccessible  to  the  assessor  or  his  deputy  during  all  the 
time  from  February  13th  to  April  1st,  wh^ii  the  books  were 

to  be  closed.    The  only  attempt  to  approach 

5.  Taxation  *  &S' 

'  »e88ment:*im-     plaintiff  on  the  subject  after  the  date  first 

posing  penalty :  . 

arbitrary  action  mentioned  was  the  sending  of  a  deputy  to 

OI  &88oBoOr* 

plaintiff's  shop,  and  of  the  circumstances  of 
that  effort  there  is  no  evidence,  except  that  the  deputy,  hav- 
ing reported  finding  the  shop  locked,  was  told  to  **  assess  him 
$10,000  and  penalty  $10,000,  and  stick  the  slip  under  the 
door.''  If,  as  we  hold,  the  occurrence  of  February  13th  did  1 
not  amount  to  an  offer  or  attempt  to  assess  the  plaintiff, 
within  the  meaning  of  the  law,  it  follows  for  a  still  stronger 
reason  that  knocking  at  a  locked  door  and  thrusting  a  slip 
through  the  crack  beneath  was  neither  an  assessment*  nor  a 
valid  imposition  of  a  penalty. 

Counsel  for  appellants  raise  the  further  question  whether, 
under  the  statute  authorizing  a  penalty  of  100  per  cent  of  the 
taxable  value  of  the  property,  the  sum  assessed  in  this  case 
is  not  in  any  event  four  times  the  amount  authorized  by 
law,  the  ''taxable  value"  of  the  property  being,  under  our 
statute,  but  one  fourth  of  the  assessed  value.  Having  reached 
the  conclusion  that  no  penalty  in  any  amount  is  authorized 
in  this  case,  the  point  made  ceases  to  be  of  any  importance, 
and  we  do  not  attempt  any  construction  of  the  statute  witli 
reference  thereto. 

It  is  also  argued  for  appellant  that  a  deputy  assessor  is 
without  authority  to  make  an  assessment.  In  the  sense  that 
he  has  no  authority  independent  of  the  assessor,  the  objection 
,  ^  may  be  correct;  but  we  see  no  reason  why 

».  Taxation  :  aa- 

wMors:  right  of  he  may  not  perform  the  functions  of  the  office 
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•  of  assessor,  subject  to  the  approval  and  confirmation  of 
his  principal;  or,  in  other  words,  the  assessor  may  avail 
himself  of  the  assistance  of  his  deputies,  and  adopt  and 
return  the  results  of  their  labor  as  his  own.  Otherwise, 
the  authority  given  him  by  law  to  appoint  deputies  would  be 
of  little  or  no  use.  See,  as  bearing  on  this  point,  Reed  v. 
City  of  Cedar  Rapids,  138  Iowa  366.  As  the  assessment  in 
1  this  case  was  evidently  adopted  and  returned  by  the  assessor, 
we  think  it  cannot  be  held  void  merely  because  it  was  first 
entered  by  a  deputy. 

But,  for  the  other  reasons  already  stated,  we  find  that, 
under  the  facts  shown,  neither  the  deputy  nor  the  principal 
assessor  had  any  authority  to  assess  the  penalty  against  the 
plaintiff,  and  that  the  trial  court  erred  in  sustaining  and  con- 
firming it.    We  do  not  understand  appellant  to  be  resisting 
the  assessment  as  fixed  by  the  board  of  review,  except  the 
penalty,  and  for  this  reason  we  do  not  consider  or  decide 
the  question  whether  a  legal  assessment  of  any  kind  was 
made.    We  may  suggest  the  thought,  however,  that,  even  jf 
the  assessor  failed  to  make  a  valid  assessment  of  the  property, 
it  was  probably  within  the  province  of  the  board  of  review  to 
supply  the  omission.     The  judgment  below  is  therefore  re- 
vei^seil  and  cause  i-emanded  for  such  further  pix)ceedings  as 
may  be  necessary  to  correct  the  assessment  to  conform  with 
the  views  herein  expressed. — Reversed  and  Remanded. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


C.  L.  Odem,  Appellee,  v.  Corvan  Vandbwater,  Appellant. 

APPEAL  AND  EBBOB:  Haimless  Error — ^Erroneous  Measure  of 
Damages.  One  may  not  complain  of  an  instruction  which  is  much 
more  favorable  to  him  than  the  correct  one  would  be.  So  held 
as  to  a  measure  of  damages  prejudicial  to  appellee, 

PRINCIPLE  APPLIED:     On  the  trial  of  an  action  for  damages 
for  failure  to  convey  property,  tlio  court  instructed  that  the  moas- 
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nie  of  damages  was  the  value  of  tho  property  which  plaintiff 
would  have  received  had  defendant  fulfilled  his  contract.  On  ap- 
peal by  defendant,  it  was  conceded  by  appellee  that  the  true  meas- 
ure was  the  consideration  which  plaintiff  paid.  But  the  record 
showed  that  the  value  of  the  property  which  plaintiff  would  have 
received,  had  defendant  kept  his  contract,  was  $1,600,  while  the 
amount  which  plaintiff  paid  was  $2,000.  Held,  the  error  was  nec- 
essarily liarmless  to  appellant. 

Appeal  from  Adair  District  Cmirt. — W.  H.  Paiiby,  Judge. 

Tuesday,  November  21,  1916. 

Action  for  damages  for  failure  to  convey  real  estate, 
pursuant  to  contract.  There  was  a  verdict  for  the  plaintiff, 
and  the  defendant  has  appealed. — Affirmed. 

Framk  B.  WUsoUy  for  appellant. 

Oeorge  A.  Jaknston,  L.  J.  Camp  and  0.  W.  Witham,  for 
appellee. 

Evans,  C.  J. — The  contract  between  the  parties  was  oral. 
The  plaintiff  was  a  young  man  20  years  of  age,  and  the  owner 
of  a  certain  restaurant  property.    He  agreed  orally  with  the 

defendant  to  exchange  his  property  for  cer- 
itoK: harmless'    tain  property  of  the  defendant's.    Later,  the 

error:  erroneous    _    «       ,  ,     ,  .      ^i  i    • 

measure  of  defendant  purported  to  convey  to  the  plain- 

damages,  x-      r-  ^  X- 

tiff  the  property  so  agreed  upon.  The  plain- 
tiff was  unfamiliar  with  the  appropriate  description  of  such 
property.  He  later  discovered  that  the  deed  delivered  to 
Mm  did  not  include  the  property  which  he  supposed  he  had 
purchased.  The  real  issue  between  the  parties  .was  the  iden- 
tity of  the  property  which  the  defendant  agreed  to  convey 
to  the  plaintiff.  According  to  the  plaintiff,  the  property 
which  the  defendant  showed  to  him  was  a  residence  property, 
comprising  a  house  and  lot.  Under  the  evidence,  it  was  worth 
about  $1,600.  Under  the  oral  agreement,  the  plaintiff  was 
to  take  the  same  subject  to  a  mortgage  of  $100,  and  wps  to 
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execute  back  to  the  defendant  a  note  and  mortgage  for  $250, 
as  boot  money.  The  property  actually  conveyed  to  the  plain- 
tiff by  defendant's  deed  was  a  vacant  lot,  which,  by  the  undis- 
puted testimony,  was  worth  not  to  exceed  $50  or  $75.  The 
weight  of  the  evidence  in  all  its  circumstances  greatly  pre- 
ponderates for  the  plaintiff.  It  is  hardly  conceivable  that 
the  plaintiff,  whose  property  was  unencumbered,  would  have 
received  in  exchange  therefor  a  $75  lot,  subject  to  a  mortgage 
of  $100,  and  would  then  have  given  $250  as  boot  money 
between  the  two  properties.  There  is  no  attempt  at  expla- 
nation of  this  circumstance  in  the  record.  The  one  point  in 
the  record  upon  which  the  appellant  claims  a  reversal  is  an 
alleged  error  in  the  instruction  upon  the  measure  of  damages. 
The  trial  court  allowed  the  plaintiff  to  recover  the  value  of 
the  house  and  lot  which  he  was  to  have  received,  the  defendant, 
in  the  meantime,  having  disposed  of  the  same.  The  conten- 
tion for  the  appellant  is  that  the  petition  charged  no  fraud, 
and  that,  under  the  allegations  of  the  petition  as  cast,  the 
true  measure  of  damages  was  the  consideration  paid  by  the 
plaintiff,  and  not  the  value  of  the  property  which  he  was  to 
receive.  The  appellee  concedes  that,  under  the  allegations 
of  the  petition  as  made,  the  true  rule  is  as  contended  for  by  the 
appellant.  But  he  contends  that  the  instruction  as  given, 
though  erroneous,  was  more  favorable  to  the  defendant  than  he 
was  entitled  to.  It  does  appear  in  the  evidence,  without  dis- 
pute, that  the  consideration  paid  by  the  plaintiff  to  the  defend- 
ant was  $2,000.  This  consideration  is  recited  and  acknowledged 
by  the  defendant  in  the  deed  which  he  actually  executed  and 
delivered  to  the  plaintiff,  and  which  covered  the  ¥rrong 
property.  It  •  also  appears  in  the  evidence  that  the  house 
and  lot  were  worth  not  to  exceed  $1,600.  Plaintiff's  recovery 
was  for  $1,325.  If  the  court  had  given  the  correct  rule  of 
measure  of  damages  as  both  parties  here  concede,  the  undis- 
puted evidence  would  have  required  the  jury  to  render  a 
verdict  for  $2,000.  It  would  have  been  the  duty  of  the  court 
to  so  instruct.     Appellee's  point,  therefore,  is  well  taken. 
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The  erroneous  instruction  worked  no  prejudice  to  the  appel- 
lant. 

The  judgment  below,  therefore,  must  be  affirmed. — Af- 
firmed, 

•  « 

Debmer,  Weaver  and  Preston,  JJ.,  concur. 


People's  Savings  Bank,  Appellee,  v.  Eva  E.  Phh^fott  et  al., 

Appellants. 

CONTRACTS:  Ck>n8idexatlon— Assumption  of  Subscription.  An 
agreement  by  a  purchaser  of  real  estate  to  pay,  as  part  of  the 
purchase  price,  a  subscription  made  by  one  holding  an  interest  in 
the  property,  in  order  to  meet  the  cost  of  opening  a  street,  is  sup- 
ported by  a  sufficient  consideration. 

Appeal  fratn    Polk    District    Court. — Lawrence    DeQrapp, 

Judge. 

Tuesday,  November  21,  191G. 

Action  to  recover  a  subscription,  originally  made  by 
Charles  Philpott,  deceased,  for  the  purpose  of  opening  a 
street  in  the  city  of  Des  Moines.  It  is  claimed  that  Carpenter 
assumed,  and  agreed  to  pay,  this  subscription.  Carpenter 
denied  that  he  agreed  to  pay  the  subscription,  and  further 
alleged  that  any  such  agreement  was  without  consideration 
and  void.  On  the  issues  joined,  the  case  was  tried  to  the 
court,  without  a  jury,  resulting  in  a  judgment  finding  both 
defendants  liable;  but  Carpenter's  liability,  as  between  him 
and  Philpott,  was  declared  primary.  Carpenter  appeals. — 
Affirmed, 

John  McLennan  and  M.  R,  Jlammery  Jr,,  for  appellants. 

Coifin  &  Hippee  and  Nourse  &  Xou7\^e,  for  appellee. 
Vol.  its  Ia.— 31 
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Deemeb,  J. — Charles  H.  Philpott  is  now  dead,  and  his 
executrix  appears  in  this  ease,  as  substituted  defendant.  We 
shall  speak  of  Philpott  as  if  he  were  alive;  and,  save  where 

CONTRACTS  •  con    ^therwlse  indicated,  will  refer  to  him  as  de- 

H^J;!n%?»?ub-  Pendant  Philpott. 

scription.  Sometime  in  August,  of  the  year  1909, 

Philpott  obtained,  from  one  Atwater  Cook,  the  then  owner 
thereof,  an  option  to  purchase  or  sell  a  tract  of  land  in  the 
city  of  Des  Moines.     Thereafter,  and  about  November   17, 
1909,  Philpott  and  defendant  Carpenter  entered  into  a  writ^ 
ten  contract,  whereby  Carpenter  agreed  to  purchase  the  prop- 
erty from  Philpott.    Thereafter,  arrangements  were  made  so 
that  Carpenter  took  title  to  the  property,  directly  from  Cook, 
the  holder  of  the  legal  title.     After  Philpott  obtained  his 
option  on  the  premises,  he,  with  others,  signed  the  subscrip- 
tion contract  in  suit,  wherein  he  'agreed,  on  certain  condi- 
tions, to  pay  the  plaintiff,  as  trustee,  the  sum  of  $3  per  front 
foot,  of  the  property  purchased  by  him  from  Cook,  for  the 
purpose   of   raising   funds   for  opening  what   is  known   as 
Locust  Street.     The  street  was  finally  opened,  pursuant  to 
the  contract;  although  this  was  not  done  until  the  year  1911, 
as  we  understand  it.    In  the  written  agi'eement  between  Phil- 
pott and  Carpenter,  which  was  an  ordinary  executory  con- 
tract of  sale,   Carpenter  expressly  agreed  **to  pay  the  $3 
per  front   foot,   in   case   Locust   Street   is   extended  to  the 
Eighteenth  Street  bridge,  as  contemplated,  first  party  having 
previously  agreed  to  pay  same  with  other  property  owners.'* 
This  was  a  part  of  the  consideration  for  the  agreement,  and 
is  expressly  so  stated.    Philpott 's  option  contract  with  Cook, 
the  owner,  gave  him  the  right  to  buy  or  sell  the  property,  on 
named  conditions,  until  April  1,  1910,  and  the  price  was  fixed 
at  $7,500.    Philpott  paid  $500  in  cash  for  the  option,  which, 
as  we  have  observed,  was  an  option  to  either  buy  or  sell. 
Carpenter  agreed  to  pay  $8,925  to  Philpott  for  the  property, 
and,  in  addition  thereto,  the  subscription  made  by  Philpott. 
On  December  17,  1909,  Carpenter  and  Atwater  Cook  entered 
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into  a  contract  for  the  purchase  and  sale  of  tjie  same  prop- 
erty, the  consideration  named  therein  being  $6,500.  This 
contract  said  nothing  about  the  subscription  contract.  On 
the  same  day,  the  following  statement  was  entered  upon  the 
original  contract  between  Philpott  and  Carpenter: 

*'This  contract  is  hereby  canceled  by  Atwater  Cook,  giv- 
ing contract  with  0.  0.  Carpenter,  for  within  property  with 
balance  due  of  $6,500  from  December  17,  1909. 

Charles  H.  Philpott.'' 

Thereafter,  Carpenter  paid  part  of  the  purchase  price 
for  the  property,  received  a  deed  for  the  same,  and  gave  a 
mortgage  back  for  the  remainder  of  the  purchase  price. 

The  testimony  shows,  or,  at  least,  the  trial  judge  was 
authorized  to  find,  that  this  contract  between  Atwater  Cook 
^d  Carpenter  was  not  intended  as  a  complete  substitution 
*oi*  the  one  between  Carpenter  and  Philpott,  but  that  it  was 
^  <nade  because  Cook  still  held  the  title,  and  Philpott  simply 
•"^  the  option  to  buy  or  sell  the  land,  having,  at  most,  but 
^  mere  equity  in  the  land.    But  the  option  contract  and  the 
originnl  contract  between  Carpenter  and  Philpott  were  both 
recognized  to  this  extent :   Cook  was  to  have  the  price  which 
Fhilpott  agreed  to  pay  in  his  option,  and  Philpott  was  to 
receive  the  difference  between  this  amount  and  what  Car- 
Pinter  agreed  to  pay  him  (Philpott).    There  was  no  change 
^'^^tever  in  the  contract  price  which  Carpenter  was  to  pay 
^hilpott.    The  subsequent  contract  was  made  between  Cook 
^^^  Carpenter,  simply  because  it  was  to  run  for  a  number  of 
years,  and  Cook  held  the  title;  and  the  trial  judge  was  jus- 
med   in  finding  that  it  was  not  intended  by  the  parties  that 
should  be  a  complete  substitute  for  the  original  contract 
"^tw^^n  Carpenter  and  Philpott.    It  is  very  clear  that  there 
^^    a  consideration  for  Carpenter's  original  agreement  to 
y  the  subscription  theretofore  made  by  Philpott.    It  was  a 
^^    of  the  consideration  for  the  purchase  of  the  land  from 
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Philpott,  and  was  not  a  mere  agreement  to  answer  for  the 
debt  of  another.  It  was  a  direct  obligation  on  the  part  of 
Carpenter,  and  for  his  benefit.  He^  is  liable  therefor,  unless 
the  contract  was  fully  canceled,  and  another  substituted  in 
its  place.  This  latter  was  a  question  of  fact;  and  we  think 
the  court  was  correct  in  holding  that  this  was  not  a  complete 
substitution,  but  an  additional  contract,  in  recognition  of 
the  original  one,  and  not  an  entirely  new  arrangement  between 
Carpenter  and  Cook.  The  new  one  was  made  for  the  reasons 
already  stated,  and  it  did  not  destroy  the  original  promise, 
on  the  part  of  Carpenter,  to  pay  Philpott  for  the  property. 
It  was  subsequent  to  the  making  of  all  the  contracts  recognized 
by  the  parties,  and  payments  made  in  accord  therewith.  Much 
of  Carpenter's  testimony,  given  on  the  witness  stand,  was 
not  admissible,  because  it  related  to  personal  transactions 
with  Philpott,  who  was  dead  at  the  time  this  testimony  was 
given.  It  was  inadmissible,  under  Section  4604,  Code,  1897. 
However,  there  is  enough  other  testimony  to  justify  the  find- 
ing of  the  trial  court.  The  facts  being  found,  the  legal  prob- 
lems are  not  difficult  of  solution.  No  citation  of  authorities 
is  made  in  their  support. 

The  judgment  seems  to  be  correct,  and  it  is — Affirmed, 

EvANH,  C.  J.,  Weavek  and  Preston,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  C.  G,  Linsig,  Appellant. 


STJ17DAY:     Work  and  Iiabor — Criminal  Prosecution — ^Infoxmation— 

1    Sni&clency.     An  infonnation  under  the  statute  prohibiting;  non« 

nec'esBary   and  non-charitable  work  on   Sunday,   need   not  allege 

that  tlie  alleged  violation  was  ''to  the  disturbance  of  the  public 


])eace. 
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STATUTES:     Oonstruction— Preambles,   Etc.     Principle   recognized 
2    that  resort  may  be  had  to  the  preamble  or  title  or  chapter  head- 
ings of  a  statute,  in  order  to  ascertain  the  legislative  intent,  only 
when  the  language  of  the  statute  is  ambigiious  or  doubtful. 
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SUHDAT:    Works  of  Necessity,  Btc— Bartering.    The  ordinary  work 

3  or  employment  of  a  barber  is  not  a  work  of  charity  or  necessity 
within  the  meaning  of  the  so-called  Sunday  statute.  (Sec.  5040, 
Code,  1897.) 

CONSTITUTIONAL  LAW:    Sunday  Laws— Works  of  Necessity  and 

4  Charity.  Statutes  prohibiting  non-necessary  and  non-charitable 
work  on  Sunday  are  constitutional.     (Sec.  5040,  Code,  1897.) 

SX7NDAY:    Works  of  Necessity,  Etc— ^Validity  of  Statute.    A  statute 

5  prohibiting  all  non-necessary  and  non-charitable  work  on  Sunday 
is  not  invalid  because  of  the  all-inclusive  character  of  the  language 
used,  and  a  consequent  failure  to  enumerate  each  and  every  avoca- 
tion of  the  human  family  which  is  prohibited. 

Appeal  from  Scott  District  Court. — M.  F.  Donegan,  Judge. 

Tuesday-,  November  21,  1916. 

An  information  was  filed  before  a  justice  of  the  peace 
in  Scott  County,  charging  defendant  with  having  committed 
a  **  breach  of  the  Sabbath,  in  that,  upon  Sunday,  the  10th 
day  of  October,  1915,  at  Davenport  in  said  county,  he  per- 
formed work  and  labor  in  pursuance  of  his  avocation  as  a 
barber,  and  did  then  and  there  publicly  conduct  and  operate 
a  barber  shop,  and  in  pursuit  of  such  occupation  did  then 
and  there"  shave  the  face  of  a  living  man,  such  labor  not 
being  a  work  of  necessity  or  charity — contrary  to  law.  On 
this  information,  a  warrant  was  issued,  and  the  defendant 
arrested.  Being  brought  before  the  justice,  defendant  entered 
a  plea  of  guilty,  whereupon  the  justice  entered  a  judgment 
against  the  defendant  that  he  pay  a  fine  of  $1  and  costs. 
On  the  same  day,  defendant  filed  an  appeal  bond,  which  was 
approved,  and  transcript  and  papers  were  filed  in  the  dis- 
trict court.  Appearing  in  the  district  court,  defendant  de- 
murred to  the  information,  on  the  ground  that  it  did  not 
sabstantially  conform  to  the  requirements  of  the  Code,  and 
that  it  contained  matter  which,  if  true,  would  constitute  a 
bar  or  legal  defense  to  the  prosecution.  The  demurrer  bein? 
overruled,  defendant  refused  further  to  plead,  and  the  pros- 
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ecutor  moved  for  judgment  against  him.  The  record  is  obscure 
upon  this  point,  but  we  infer  that  the  court  proceeded  as 
upon  a  plea  of  not  guilty,  the  parties  and  counsel  agreeing 
to  waive  a  jury  and  go  to  trial  to  the  court.  The  hearing 
resulted  in  the  holding  of  the  defendant  guilty,  and  the 
assessment  against  him  of  a  fine  of  $1  and  costs  taxed  at 
$10.15,  and  that  he  be  committed  to  jail  until  the  judgment 
was  performed.  A  motion  in  arrest,  also  for  a  new  trial,  was 
overruled,  and  defendant  appeals. — Affirmed, 

Andrew  L.  Chezetn,  for  appellant. 

George  Cosson,  Attorney  General,  and  John  Fletcher, 
Assistant  Attorney  General,  for  appellee. 

Weaver,  J. — Counsel  for  appellant  premises  his  argu- 
ment with  a  statement  of  34  several  propositions  of  law.  We 
shall  make  no  attempt  to  set  them  out  seriatim.  Most  of  them 
are  elementary,  are  not  disputed  by  the  State,  and  have 
little,  or  at  most  remote,  application  to  the  question  presented 
by  the  record.  Sifting  the  wheat  from  the  chaif,  the  really 
pertinent  propositions  are  as  follows:  * 

I.  Appellant  claims  that  the  statute,  when  properly 
construed,  forbids  Sunday  labor  only  where  the  act  charged 
offends  or  disturbs  the  peace  and  good  order  of  society.     In 

support  of  this  proposition,  we  are  cited  first 

■  andfaboVTcrim-  to  thc  fact  that  Chapter  12  of  Title  XXIV 

tion :  informa-     of  the  Codc,  in  which  thc  so-called  Sunday 

tlon :  sufficiency. 

law  is  found,  bears  the  title  or  heading,  * '  Of 
Offenses  against  the  Public  Peace."  It  is  then  argued  that 
this  legislation  is,  in  substance,  identical  with  the  Sunday 
statute  of  Illinois,  where  the  courts  have  held  it  necessary, 
in  order  to  convict  of  a  violation  of  such  law,  that  thc  pros- 
ecution must  charge  and  prove  that  the  alleged  act  of  the 
accused  was  done  to  the  disturbance  of  the  public  peace  and 
good  order. 

The  Sunday  statutes  of  the*  several  states  are  varied  in 
both  form  and  substance.  Some  forbid  in  general  terms  all 
Sunday  labor  and  business,  except  works  of  necessity  and 
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charity;  others  seem  to  confine  the  prohibition  to  work  done 
in  pursuit  of  one 's  ordinary  vocation ;  and  others  make  unlaw- 
ful only  such  labor  or  employment  as  disturbs  the  peace  and 
good  order  of  society.  The  section  of  our  statute,  Code  Sec- 
tion 5040,  with  violation  of  which  the  appellant  was  charged, 
is  as  follows : 

**  Section  5040.  If  any  person  be  found  on  the  first  day 
of  the  week,  commonly  called  Sunday,  engaged  in  carrying 
firearms,  dancing,  hunting,  shooting,  horse  racing,  or  in  any 
manner  disturbing  a  worshiping  assembly  or  private  family, 
or  in  buying  or  selling  property  of  any  kind,  or  in  any  labor 
except  that  of  necessity  or  charity,  he  shall  be  fined  not  more 
than  five  nor  less  than  one  dollar." 

It  is  found,  as  we  have  seen,  in  Code,  Title  XXIV,  relat- 
ing to  ** Crimes  and  Punishments,"  and  Chapter  12,  entitled, 
** Offenses  against  the  Public  Peace."  The  Illinois  statute 
to  which  counsel  calls  our  attention  is  as  follows : 

'*  Whoever  disturbs  the  peace  and  good  order  of  society 
by  labor  (works  of  necessity  and  charity  excepted),  or  by  any 
amusement  or  diversion  on  Sundav,  shall  be  fined  not  exceed- 
ing  $25."    Ilurd's  Stat.,  p.  926,  Par.  261,  Ch.  38. 

But  for  the  apparent  earnestness  of  counsel  in  his  insist- 
ence that  these  provisions  are  alike  in  substance  and  effect, 
and  that  decisions  of  the  Illinois  court  interpreting  and 
applying  the  latter  are  authority  which  we  ought  to  follow 
in  construing  the  former,  we  should  take  it  for  granted  that 
the  difference  between  these  statutes  is  so  wide  and  so  mate- 
rial as  to  require  no  more  than  their  reading  for  its  imme- 
diate recognition.  The  Iowa  statute  inhibits  any  labor  (a 
phrase  which  is  here  the  equivalent  of  all  labor)  on  the  first 
day  of  the  week.  The  Illinois  statute  limits  its  .inhibition  to 
the  disturbance  of  the  peace  and  good  order  of  society.  Prac- 
tically speaking,  the  only  identity  between  the  two  acts  is  in 
the  exemption  in  favor  of  works  of  necessity  and  charity. 
But  counsel  seek  to  bridge  over  this  manifest  difficulty  by 
saying,  in  effect,  that  we  must  read  into  our  statute  above 
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quoted  the  heading  or  title  to  the  chapter  in  which  it  is  found, 
and  give  the  enactment  the  same  effect  as  if  the  words  **to  the 
disturbance  of  the  public  peace"  had  been  inserted  therein, 
following  the  word  ** labor"  or  the  word  ** charity."  To  do 
so  would  be  to  violate  every  well-established  canon  of  stat- 
utory interpretation.  The  first  and  most  imperative  rule  is 
that,  if  the  language  of  an  enactment  is  clear,  unambiguous 
and  certain,  it  is  not  open  to  construction,  and  must  be  given 
effect  according  to  its  terms.  Boudinot  v.  United  States  {The 
Cherokee  Tobacco),  11  Wall.  616  (20  L.  Ed.  227).    It  is  not 

competent  for  the  court  to  resort  to  forced 

2.  Statutes  :  con- 
struction :  pre-     or  subtle  reasoning  for  the  purpose  of  either 
ambles,  etc.  ^  .  o  r      xr 

limiting  or  extending  the  effect  of  a  statute. 
It  should  be  read  according  to  the  natural  and  obvious  import 
of  the  language.  United  States  v.  Temple,  105  U.  S.  97  (26 
L/  Ed.  967).  It  is  only  where  the  language  of  the  statute  is 
ambiguous  or  doubtful  that  the  court  may  look  to  the  pre- 
amble or  title  or  heading  to  ascertain  the  legislative  intent. 
Lederer  v.  Colonial  Investment  Co.,  130  Iowa  157,  158;  Had- 
den  V.  Barney,  5  Wall.  107  (18  L.  Ed.  518);  GoodUtt  v. 
Louisville  &  N.  K  Co.,  122  U.  8.  391  (30  L.  Ed.  1230)  ; 
United-  States  v.  Oregon  &  G.  R.  Co,,  164  U.  S.  526  (41  L. 
Ed.  541)  ;  Price  v.  Forrest,  173  U.  S.  410  (43  L.  Ed.  749). 
The  language  of  Code  Section  5040  is  neither  obscure  nor 
ambiguous  nor  doubtful.  It  makes  it  unlawful  to  do  am/ 
labor  on  Sunday,  save  only  works  of  charity  or  necessity. 
Neither  in  terms  nor  by  remote  inference  is  there  any  limi- 
tation of  its  effect,  to  work  which  disturbs  or  tends  to  dis- 
turb the  public  peace.  To  go  beyond  that  language  and  add 
the  limitation  contended  for  by  appellant  would  be  a  marked 
example  of  gross  judicial  usurpation  of  legislative  functions. 
The  exception  provided  by  the  statute  for  works  of  necessity 
and  charity  is  made  in  somewhat  general  terms,  without  spec- 
ifying what  works  are  of  that  character.  It  could  not  be 
otherwise ;  for  the  demands  of  necessity  and  charity  are  ever 
varying,  and  the  same  act  which  may  be  a  work  of  necessity 
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or  charity  on  one  occasion  may  not  be  properly  so  called  on 
another  occasion — its  character  in  that  respect  depends  upon 
the  peculiar  circumstctnces  in  each  case.  If  the  accused  per- 
son makes  the  point  that  the  work  done  by  him  was  an  act 
of  charity  or  necessity,  the  record  may  or  may  not  be  such 

as  to  carry  the  question  to  the  jury.    It  has 

3.  Sunday  :  works  ^  ^  v     ^ 

of  necessity.        been  held  as  a  matter  of  law  that  the  ordi- 

etc :  barberingr. 

nary  work  or  employment  of  a  barber  is  not 
a  work  of  charity  or  necessity  within  thtf  meaning  of  the 
Sunday  law  (Staie  v.  Frederick,  45  Ark.  347 ;  Commonwealth 
V.  Waldman,  140  Pa.  89,  98;  State  v.  Oranneman,  132  Mo. 
326) ;  and  we  think  the  rule  so  established  is  too  clearly  right 
to  call  for  argument. 

Without  further  discussion  at  this  point,  we  think  it  is 
enough  to  say  that  we  hold  that  the  labor  prohibited  by  the 
statute  is  neither  expressly  nor  impliedly  limited  to  such  as 
disturbs  or  tends  to  disturb  the  public  peace ;  and  it  was  not 
necessary  to  the  suflBciency  of  the  information  filed  against 
the  appellant  that  it  should  have  alleged  any  breach  of  the 
peace  or  good  order  of  society  on  his  part. 

II.  It  is  not  necessary  for  the  court  to  consider  or  des- 
ignate the  particular  purposes  or  reasons  influencing  the  mind 
of  the  legislature  in  enacting  this  statute.     It  is  enough  to 

know  that  such  regulation  is  one  which  may 

4.  Constitutional  i      i       •   n  i  x-x    a*        n  x   j  i 

LAW :  Sunday       bc  lawfully  and  constitutionally  enacted,  and 

lftW8 1  works  oT 

necessity  and       this  has  been  settled  over  and  over  again  bv 

charity.  ® 

our  courts  of  last  resort,  both  state  and 
national.  State  v.  Petit,  74  Minn.  376;  Petit  v.  Minnesota, 
177  U.  S.  164;  Breyer  v.  State,  102  Tenn.  103;  People  v. 
Havnor,  149  N.  Y.  195.  Neither  is  it  necessary  that  the  stat- 
5.  SUNDAY :  works  ^*®'  ^^  prohibiting  all  labor,  should  have  par- 
etc^fvllidity  of  ticularly  specified  labor  done  by  a  barber  in 
statute.  shaving  the   face   of   a  fellow  being,   or  in 

opening  and  conducting  a  barber  shop.  If  it  was  intended 
to  dassif}'  the  various  kinds  of  lalmr,  prohibiting  some  and 
excepting  others,  it  may  be  that  a  specific  enunieratioii  com- 


490  State  v.  Linsig.  [178  Iowa 

iiig  within  the  inhibition,  or  the  specific  act  or  acts  denounced 
by  the  statute,  would  be  necessary ;  but  when  all  labor  is  for- 
bidden, no  more  specific  description  ii^  needed  to  convey  the 
meaning  to  a  mind  of  ordinary  intelligence.  The  exception 
provided  by  the  statute  is  applicable  to  any  and  all  kinds  of 
labor  which  are  shown  to  be  either  necessary  or  charitable. 
There  is  no  chance  for  mistake  or  misconstruction  on  the 
part  of  any  citizen  honestly  desiring  to  obey  the  law.  If 
counsers  contention  in  this  respect  be  correct,  then  there  can 
be  no  eifective  regulation  of  labor  by  a  general  statute,  but 
there  must  be  distinct  and  separate  enactments  for  '*the 
butcher,  the  baker  and  the  candlestick  maker, ' '  and  for  every- 
one of  the  endless  list  of  human  industries.  We  cannot 
commit  ourselves  to  any  such  holding. 

III.  In  closing  his  brief  filed  in  this  court,  counsel  for 
appellant  emphasizes  his  view  of  the  invalidity  of  such  laws 
in  language  as  follows : 

*  ^  The  folly  of  a  fine  in  this  case  is  well  illustrated  by  the 
case  of  a  farmer  who  drives  into  the  city  to  church,  arriving 
there  on  a  Sabbath  morning,  lodges  his  mule  at  the  livery 

■  

barn,  and  himself  stops  at  the  common  inn,  hard  by.  He 
says  to  the  liveryman,  'Clean  and  wash  my  buggy,  feed  and 
curry  my  mule,  and  trim  his  mane  and  tail.'  To  the  inn- 
keeper, who  happens  to  be  the  same  livery  keeper,  he  says, 
*Feed  me,  give  me  a  bath,  trim  my  nails,  do  my  chiropody, 
sliave  me  and  cut  my  hair.'  The  innkeeper  says,  'No,  I  can 
do  all  these  things  except  to  shave  you  and  cut  your  hair  or 
trim  your  beard.'  The  farmer  says,  'What!  Is  my  mule 
a  more  important  personage  than  I?  You  curry  and  bathe 
him,  cut  his  hair,  and  even  wash  my  buggy  and  grease  it, 
and  this  is  considered  lawful,  yet  I  cannot  be  served.'  The 
innkeeper  replies,  'On  tlie  Sabbath,  you  must  serve  yourself.' 
The  farmer  rejoins,  'IIow?  When?  And  are  you  not  serving 
me  when  you  serve  my  mule,  my  wagon  ? '  The  farmer  muses, 
'One  may  lawfully  do  by  another  that  which  he. may  lawfully 
do  by  himself,'  and  then  adds,  'Six  days  of  the  week;  yes. 


« 
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seven.  Not  altogether?  To  what  extent  not?'  To  this  the 
answer  must  be  given:  *The  legislatures  have  not  spoken, 
and  the  courts  cannot  speak  except,  You  cannot  disturb  the 
peace  on  the  Sabbath.  How?  By  certain  kind  of  work,  etc.? 
We  answer,  You  cannot  disturb  the  peace  on  Monday  or  on 
any  day,  by  certain  kind  of  work,  etc.  Then,  if  this  be  true, 
it  makes  it  clear  that  there  is  something  left  for  the  legis- 
lature to  do.  The  legislature  must  discriminate  between  the 
man  and  the  mule,  else  we  shall  insist  it  is  lawful  to  treat  a 
man  as  good  as  a  mule.'  " 

We  are  not  certain  we  catch  the  full  force  of  the  fore- 
going ;  but,  as  counsel  seems  to  be  applying  to  the  legislature 
for  the  relief  denied  him  by  the  courts,  we  pass  it  along  for 
the  study  and  consideration  of  the  lawmaking  body. 

We  find  no  error  in  the  record,,  and  the  judgment  below 
is — Affirmed. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


Aaldert  Van  Wechel  et  al.,  Appellants,  v    Fannie  Van 

Wechel  et  al.,  Appellees. 

LDOTATION  OF  ACTIONS:     Ignorance  of  Frauds— "Dlflcovery." 
1    Tlie  time  within  which  an  action  for  relief  on  the  ground  of  fraud 
may  be  brought  commences  to  run : 

1.  Whenever  the  complainant  has  such  knowledge  or  notice  as 
would  lead  a  reasonably  prudent  person  to  make  inquirit>8  which 
would  disclose  the  fraud,  and 

2.  Ordinarily,  where  the  fraud  consists  in  making  conveyance 
of  lands,  whenever  the  deed  is  properly  recorded. 

PRINCIPLE  APPLIED:  A  husband  and  wife  had  two  minor 
children,  a  boy  and  a  girl.  The  wife  died  owning  320  acres  of 
land.  The  husband  was  appointed  administrator,  and,  under  pro- 
bate proceedings  fully  complying  with  all  forms  of  law,  the  land 
was  sold  to  satisfy  a  claim  held  by  the  husband  against  the  estate, 
and  the  husband  became  the  purchaser.  His  deed  was  recorded  in 
1883.  Until  his  death  in  1914,  a  period  of  31  years,  he  lield  open 
and   notorious    possession   of   said    land    under    claim    of   absolute 
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owuership.  This  husband  remarried.  By  his  will  he  devised  said 
land  for  life  to  his  widow,  with  remainder  over  to  his  four  chil- 
dren by  this  last  wife.  Ihe  two  children  by  said  former  wife 
reached  their  majority  some  i5  years  prior  to  the  death  of  their 
father.  As  early  as  1903,  when  they  were  both  of  full  age,  one  of 
them,  who  was  above  the  average  in  intelligence,  had  revealed  to 
him  in  some  suggestive  way  his  possible  interest  in  said  land.  He 
knew  his  mother  owned  the  land  at  her  death.  He  secured  an 
abstract  of  title,  had  it  in  his  possession  for  years,  and  obtained 
a  legal  opinion  that  the  father's  title  was  good.  The  sister,  as 
early  as  1905,  learned  of  this  knowledge  on  the  part  of  her  brother. 
Neither  said  anything  to  their  father  about  the  land.  In  1914, 
after  the  deatli  of  the  fatlier,  these  two  children,  as  plaintiffs, 
sought  to  partition  the  land,  on  the  claim  that  the  purchase  of 
the  land  by  the  father  was,  as  to  them,  a  constructive  fraud. 
Held  that,  irrespective  of  the  effect  of  the  i*ecord  of  the  probate 
matters  and  the  father's  deed,  the  plaintiffs  legally  "discovered" 
the  fraud,  if  any,  as  early  as  1905,  and  the  five  years  provided 
in  Section  3332,  Code,  1807,  for  questioning  an  administrator's 
deed,  had  expired  prior  to  bringing  the  action. 

PABTITIOK:  Joinder  of  Actions — ^Irregularity  of  Administrator. 
2  Irregularities  of  an  administrator  in  receipting  for  shares  belong- 
ing to  his  minor  children,  without  authority  so  to  do,  may  not 
be  corrected  in  an  action  by  said  children  to  partition  lands  for- 
merly belonging  to  said  estate  and  alleged  to  have  been  fraudu- 
lently purchased  by  the  father,  even  though  the  amoimts  so  re- 
ceipted for  were  in  part  the  proceeds  of  such  sale. 

Appeal  from  Siotix  District  Court, — William  Hutchinson, 

Judge. 

Tuesday,  November  21.  1916. 

Suit  in  equity  for  the  partition  of  lands.     Decree  for 
defendants,  and  plaintiffs  appeal. — Affirmed        * 

R,  F,  Blair,  J.  U,  Sammis  and  C.  C.  Bradley,  for  appel- 
lants. 

Anthony  Te  Paske  and  George  T,  Hatley,  for  appellees. 

Weaver,  J. — The  conceded  facts  may  be  stated  as  fol- 
lows:    Arend  Van  Wechel  was  three  times  married.     His 
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first  wife,  Julia,  died 'in  1872,  leaving  five  children  of  that 
raarringe.  The  second  wife,  Christina,  died  in  1880,  leaving 
two  children.  Soon  afterward,  Arend  married  his  third  wife» 
Fannie,  who  survives  him,  with  four  children  of  that  mar- 
riage. He  died  testate,  March  2,  1914.  At  the  time  of  his 
death,  he  held  the  apparent  legal  title  to  a  half  section  of 
land.  By  the  terms  of  his  will,  he  devised  a  life  estate  in  all 
the  land  to  his  widow^  with  remainder  over  to  the  four  chil- 
dren of  his  last  marriage.  The  plaintiffs  in  this  proceeding 
are  the  children  of  the  second  marriage.  All  the  children 
of  the  first  and  third  marriages,  together  with  the  widow, 
are  made  defendants.  The  suit  is  in  equity  for  a  partition  of 
the  land  above  mentioned,  and  the  controversy  we  have  to 
consider  arises  in  the  following  manner :  At  the  date  of  her 
death,  the  second  wife,  Christina,  held  the  legal  title  to  the 
land  in  question.  She  died  intestate,  and  her  husband  be- 
came the  administrator  of  her  estate,  June  29,  1882.  The 
land  was  then  incumbered  by  a  mortgage  lien  for  $800.    The 

!  deceased  wife  left  no  other  property.    The  husband  held  the 

promissory  note  of  the  deceased  for  $2,500,  with  interest  at 

I  10  per  cent  from  the  year  1876,  and  for  payment  of  this  debt 

he  filed  a  claim  against  her  estate,  also  a  further  claim  for 

;  interest  alleged  to  have  been  paid  by  him  upon  the  mortgage. 

'  One  Carter  was  by  the  court  appointed  special  administrator, 

for  the  purpose  of  passing  upon  the  claim  of  the  surviving 

I  husband.    The  special  administrator  appi^ved  the  claim,  and 

I  his  action  was  confirmed  by  the  court.    On  January  17,  1883, 

Arend  Van  Wechel,  as  adnodnistrator,  filed  a  petition  showing 
that  the  estate  was  without  personal  assets  for  the  payment  of 

I  claims,  and  asking  an  order  authorizing  him  to  sell  the  land 

for  that  purpose.  A  notice  of  the  hearing  upon  said  appli- 
cation was  served  upon  the  two  children  of  the  deceased  wife. 
These  children  were  then  minors,  and  a  guardian  ad  litem 
appeared  and  answered  for  them.  On  April  4,  1883,  the  peti- 
tion was  granted  as  prayed,  and  the  sale  ordered.  Appraisers 
were  appointed,  and  the  administrator's  bond  fixed  at  $12,- 
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000.     This  bond  was  tliereafter  furnislied.     The  appraisers 
reported  the  value  of  the  land  to  be  $6,400,  and  recommended 
that  the  tract  be  sold  as  an  entirety.    The  sheriff,  T.  H.  Dun- 
ham, was  appointed  a  commissioner  to  make  the  sale.    At  the 
time  when  the  court  entered  the  order  authorizing  the  sale,  the 
administrator  presented  a  written  application,  stating  that  he 
was  the  only  creditor  of  the  estate ;  that  he  and  his  two  minor 
children  were  the  only  persons  having  any  interest  in  the 
property;  and  asked  the  court  for  an  order  permitting  and 
authorizing  him  to  become  a  bidder  at  such  sale,  for  the 
reason  that  thereby  a  better  price  for  the  property  could  be 
insured  and  the  rights  and  interests  of  himself  and  the  minor 
children  be  better  protected.    This  application  was  approved, 
and  permission  granted  the  administrator  to  bid  at  the  sale, 
**  provided  that  the  sheriff,  T.  H.  Dunham,  is  employed  in  his 
ofScial  capacity  to  conduct  such  sale.*'    The  sale  appears  to 
have  been  duly  advertised ;  and  on  the  appointed  day,  Arend 
Van  Wechel  being  the  highest  and  best  bidder,  the  property 
was  struck  off  to  him  for  the  sum  of  $5,600,  subject  to  the 
mortgage  existing  thereon.     The  sale  and  deed  made  in  pur- 
suance thereof  were  reported  to  and  approved  by  the  court. 
The  deed  was  duly  recorded,  December  28,  1883.    A  complete 
record  of  all  these  proceedings  and  the  successive  steps  taken 
and  the  orders  made  therein,  appears  to  have  been  preserved 
upon  the  records  of  the  court. 

From  the  time  Arend  Van  Wechel  obtained  the  deed, 
in  1883,  pursuant  to  said  administrator's  sale,  he  remained  in 
possession  of  the  property  openly  and  notoriously,  claiming 
to  be  the  owner  thereof,  and  exercising  all  ordinary  powers 
and  acts  of  ownership,  until  the  time  of  his  death,  in  the  year 
1914.  The  plaintiff  Aaldert  Van  Wechel  was  born  in  the  year 
1878,  and  Gterridina  Blezina  Luchtenberg,  in  1880,  and  both 
had  arrived  at  their  majority  at  least  15  years  before  the 
death  of  their  father.  The  relations  between  the  plaintiffs 
and  their  father  appear  at  all  times  to  have  been  amicable. 

This  action  was  begun  September  18,  1914.    Upon  sev- 
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eral  alleged  grounds,  plaintiffs  claim  that  the  sale  and  con- 
veyance to  Arend  Van  Wechel  was  fraudulent  and  void  as 
against  them,  and  that  they  are  the  rightful  owners  of  an 
undivided  two  thirds  of  the  land  of  which  they  pray  a  par- 
tition. The  defendants  resist  the  partition  prayed  for,  and 
assert  title  in  themselves,  relying  therefor  upon  the  admin- 
istrator's sale  and  deed  to  their  father,  and  upon  the  pro- 
visions of  his  will,  which  has  been  duly  probated.  They  also 
plead  the  statute  of  limitations,  and  allege  that  plaintiffs 
are  estopped  by  their  laches.  They  also  plead  title  acquired 
by  adverse  possession.  The  trial  court  found  for  the  defend- 
ants, and  dismissed  the  bill.    Plaintiffs  appeal. 

I.  It  is  manifest  from  the  foregoing  statement  that,  if 
the  suit  is  barred  by  the  statute,  or  if  plaintiffs  are  estopped 
by  their  laches,  the  decree  below  must  be  affirmed,  without 
regard  to  other  questions  raised  in  the  pleadings  and  argued 
in  the  briefs  of  counsel.  For  that  reason,  we  give  this  issue 
first  consideration. 

The  several  statutory  provisions  having  more  or  less 
direct  application  at  this  point  are  as  follows:  Actions  for 
the  recovery  of  real  property  must  be  brought  within  10 
years  after  the  cause  thereof  accrues.  Code  Section  3447, 
Par.  7.  Actions  for  relief  on  the  ground  of  fraud  in  cases 
formerly  solely  cognizable  in  chancery  must  be  brought  within 
5  years.  Code  Section  3447,  Par.  6.  Actions  for  the  recovery 
of  real  estate  sold  by  an  executor  or  administrator  cannot  be 
maintained  unless  brought  within  5  years  after  the  sale.  Code 
Section  3332.  In  actions  for  relief  on  the  ground  of  fraud, 
the  cause  of  action  will  not  be  held  to  have  accrued  until 
the  fraud  complained  of  shall  have  been  discovered  by  the 
party  aggrieved.  Code  Section  3448.  The  time  within  which 
actions  may  be  brought,  as  provided  in  the  general  statute 
of  limitations,  is  extended  in  favor  of  minors  and  insane 
persons  for  one  year  after,  the  termination  of  such  disability. 
Code  Section  3453. 

This  action  was  not  begun  until  31  years  after  the  admin- 
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istrator  s  sale  of  the  land  and  the  approval  thereof  by  the 
court  and  the  making  and  recording  of  the  deed  which  plain- 
tiffs ask  to  be  set  aside.  Moreover,  it  was  not  begun  until 
some  13  years  after  both  of  them  had  arrived  at  their  majority 
and  could  have  brought  suit  in  their  own  name  and  right. 
The  obstacle  to  their  recovery  presented  by  these  statutory 
limitations  is  recognized  by  counsel  for  appellants,  who  seek 
to  avoid  it  by  claiming  the  benefit  of  Code  Section  3448, 
above  cited.  In  other  words,  they  say  the  action  is  not  barred 
because  the  alleged  fraud  of  which  complaint  is  made  was 
not  discovered  by  the  plaintiffs  until  within  less  than  5  years 
before  suit  was  instituted. 

The  burden  rests  upon  plaintiffs  to  establish  this  avoid- 
ance of  the  limitation  by  a  preponderance  of  the  evidence, 
and  this,  we  are  very  clear,  they  have  failed  to  do.  The 
1.  LIMITATION  or  ''discovery''  of  the  fraud  or  wrong  which 
rance^f'frajud":  ^^'^^^  ^ct  the  Statute  in  motion  does  not  neces- 
"discovery.*  airily  mean  actual  and  direct  personal  knowl- 
edge by  the  complaining  party.  It  is  sufficient  if  such  party 
has  such  knowledge  or  notice  as  would  lead  a  man  of  reason- 
able prudence  to  make  inquiries  which  would  disclose  the 
fraud.  Piekenbrock  v,  Knoer,  136  Iowa  534,  538.  This  is 
especially  true  where  the  fraud,  if  any,  is  constructive  only, 
and  there  is  no  showing  that  the  party  charged  with  the 
alleged  wrong  fraudulently  concealed  the  same  from  the  one 
aggrieved  thereby.  Garnet  v,  Haas,  165  Iowa  565;  Cook  v. 
Chicago,  B.  I.  &  P.  R.  Co.,  81  Iowa  551 ;  District  Twp.  v. 
French,  40  Iowa  601 ;  Heath  v,  Elliott,  83  Iowa  357.  And 
ordinarily,  where  the  alleged  wrong  consists  in  making  a  con- 
veyance or  transfer  of  title  to  real  estate,  the  record  of  such 
instrument  and  the  constructive  notice  thereby  imparted  are 
held  to  charge  all  persons  adversely  affected  thereby  with 
knowledge  thereof,  and  the  period  of  limitation  begins  with 
such  record.  Mickel  v,  Walraveru  02  Iowa  423;  Francis  v. 
Wallace.  77  Iowa  373 ;  Clark  v.  Vwn  Lowt,  108  Iowa  250,  253. 
and  cases  there  cited.     But  in  the  case  now  before  us,  the 
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application  of  the  statute  of  limitations  does  not  depend 
fiione  on  the  constructive  notice  imparted  by  the  record  of 
the  deed  or  by  the  record  of  the  judicial  proceedings  through 
Of  by  which  the  sale  and  conveyance  were  procured.    In  the 
year  1903,  while  Arend  Van  Wechel  was  still  living  and 
still  in  exclusive  possession  of  the  property,  and  after  plain- 
tiffs had  arrived  at  their  majority,  the  plaintiff  Aaldert  Van 
'Wechel,  who  is  a  man  shown  to  be  above  the  average  in 
education •  and  intelligence,  had  obtained. from  some  source 
uifortaation  sufficient  to  excite  his  interest  concerning  the 
^^tle  to  this  land,  and  he  applied  to  a  lawyer  for  advice. 
^^  lawyer  having  suggested  the  advisability  of  obtaining  an 
^^act  of  title,  Aaldert  authorized  him  to  procure  one.  This 
**  <loiie,  and  the  abstract  wajs  afterward  delivered  to  Aaldert 
^^If,  with  an  expression  of  opinion  by  the  lawyer  that 
^nie  was  good  in  plaintiff's  father.    At  the  time  of  this 
uftl\a^*tion,  or  shortly  thereafter,  he  communicated  the  sub- 
glal^ce  of  what  he  had  learned  to  his  sister,  his  coplaintiff  in 
this  action.    The  effect  of  this  conceded  fact  is  sought  to  be 
minimized  by  him  by  the  statement  that  he  himself  only 
** partly"  examined  the  abstract,  and  that  he  had  no  experi- 
ence in  making  such  examinations.     But  he  did  have  infor- 
mation that  the  title  to  the  land  had  been  in  his  mother,  and 
the  very  first  action  which  such  knowledge  would  have  sug- 
gested to  the  mind  of  even  a  much  less  intelligent  man  than 
the  plaintiff,  could  hardly  have  been  other  than  the  wisdom 
of  iavestigating-  the  records  and  other  available  sources  of 
information,  to  ascertain  whether  that  title  had  been  in  any 
manner  conveyed  or  divested,  and,  if  so,  then  to  ascertain 
the  manner  thereof,  and  satisfy  himself  whether,  as  an  heir 
of  his  mother,  he  had  any  legal  or  equitable  rights  in  the 
premises.    It  is  difficult  to  believe  that,  having  sufficient  infor- 
mation and  interest   to   consult  counsel  and  to  obtain  an 
abstract  of  title,  he  still  did  not  examine  the  paper  and  ascer- 
tain therefrom  as  best  he  could  the  facts  therein  revealed. 

Vol.  178  Ia.— -32 
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But,  if  we  accept  his  statement  as  literally  true,  it  does  not 
avoid  the  eflfect  of  the  rule  that  he  is  held  to  have  had  the 
knowledge  of  all  the  facts  which  would  have  been  disclosed 
by  an  investigation  such  as  was  reasonably  suggested  by  the 
information  he  admits  having  received.  He  could  not  receive 
and  hold  the  abstract  for  years  and  then  plead  ignorance  of 
the  facts  therein  shown.  So  far  as  appears,  neither  plaintiff 
over  approached  their  father  with  any  inquiry  or  request 
jor  information  upon  the  subject,  and  we  cannot  a>5suine  that 
lie  would  not  have  told  them  the  truth  of  the  matter.  If, 
out  of  filial  respect  or  for  other  reason,  they  did  not  wish 
to  open  up  the  subject  with  him,  the  records  of  the  district 
court  and  of  the  office  of  the  recorder  were  open  to  their 
inspection,  and  any  lawyer  could  have  given  them  intelligent 
advice  as  to  the  effect  of  the  probate  proceedings  in  the  admin- 
istration of  their  mother's  estate.  These  remarks  apply  with 
equal  force  to  both  plaintiffs.  True,  it  was  the  brother  who 
first  instituted  inquiry  and  obtained  the  abstract  and  advice 
of  counsel.  Aaldert  says  that  he  did  not  consult  his  sister 
upon  the  subject  until  May,  1905,  and  she  admits  that  at  that 
time  her  brother  informed  her  of  the  abstract  and  brought  the 
papers  to  her  place,  telling  her  what  the  lawyer  had  said 
upon  the  subject.  It  follows,  in  our  judgment,  that,  even  if 
doubt  should  be  entertained  as  to  the  effectiveness  of  the  notice 
imparted  by  the  record  of  the  deed  and  by  the  judgment  and 
orders  of  the  court  in  probate,  to  set  in  motion  the  statute 
of  limitations,  it  must  still  be  said  that  the  cause  of  action 
accrued  to  both  plaintiffs,  upon  their  own  showing,  not  later 
than  May,  1905.  Suit  was  not  begun  until  nine  years  after 
that  date,  and  was,  therefore,  effectually  barred,  under  the 
provisions  of  Code  Section  3332,  limiting  the  time  in  which 
an  heir  of  the  deceased  may  recover  real  property  sold  by 
an  administrator.  So  clear  is  the  law  in  this  respect  that 
further  discussion  or  citation  of  precedents  is  not  called  for. 
II.  Proof  was  offered  tending  to  show  some  irregularity 
in  the  final  accounting  and  discharge  of  A  rend  Van  Wechel 
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as  aduuinistrator,  and  that  he  receipted  as  the  alleged  guar- 
dian of  his  children  for  their  shares  in  the 
Joinder  of  '         remnant  of  the  estate  when,  it  is  said,  he 

actions :  irresu* 

larityofad^no  had  ncvcr  been  appointed  or  qualified  to  so 

act.  We  think  it  unnecessary  to  consider  or 
pass  upon  this  complaint.  All  this  occurred  after  the  admin- 
istrator's sale  had  been  perfected,  and,  if  due  accounting  for 
the  proceeds  was  not  made,  this  is  not  a  proper  action  in 
which  to  seek  it. 

In  view  of  the  effect  which  we  give  to  the  statute  of  limi- 
tations, it  is  unnecessary  for  us  to  go  into  the  question  whether 
there  was  any  fraud,  actual  or  constructive,  in  the  sale  and 
conveyance,  or  to  what  extent  the  defenses  of  estoppel  and 
adverse  possession  are  available  to  the  appellees.  So  far  as 
we  can  see,  the  proceedings  in  probate  were  given  all  due 
publicity,  and  there  was  at  no  time  any  attempt  to  deceive  the 
plaintiffs,  or  to  conceal  from  them  anything  done  in  the 
premises.  A  right  of  action  which  has  been  held  in  abeyance 
for  more  than  30  years,  and  until  the  party  charged  with 
wrong  is  dead,  ought  not  to  have  favorable  consideration  in 
the  courts,  except  upon  a  very  clear  showing  of  right,  together 
with  a  clearly  suflScient  excuse  for  the  delay  in  asserting  it. 

The  decree  below  is  right,  and  it  is  therefore — Affirmed, 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


Albert  C.  Watson,  Appellee,  v.  William  Horner  et  al..  Ap- 
pellants. 

JUBOMENT:  Setting  Aside— Insane  Person.  Judgment  against  an 
insane  person,  for  whom  there  was  a  total  failure  of  appearance, 
should  be  set  aside  on  a  prima-facie  showing  of  defense  to  the 
action,  the  application  to  set  aside  being  timely.  (Sec.  4091,  Code, 
1897.) 

Appeal  from  Dallas  District  Cowri, — ^W.  H.  Pahey,  Judge. 
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Tuesday,  November  21,  1916. 

Petition  to  vacate  and  set  aside  a  judgment,  and  for  a 
new  trial  of  an  action  in  which  Albert  C.  Watson  was  plain- 
tiff and  William  Homer  was  defendant,  wherein  Watson 
secured  judgment  by  default  against  Horner  for  the  sum  of 
j1?800  and  costs,  the  said  action  growing  out  of  an  automobile 
accident,  the  defendant  William  Horner  bein^  the  owner  and 
driver  of  the  car  wliich  struck  Watson.  The  petition  is  bot- 
tomed on  the  insanity  of  Horner  at  the  time  the  original 
notice  was  served  and  at  the  time  judgment  was  rendered 
against  him.  Homer  making  no  appearance  either  in  person 
or  by  attorney,  and  no  guardian  having  been  appointed  for 
him.  The  trial  court  denied  the  petition,  and  Oliver  Horner, 
who  was  appointed  guardian  for  William,  and  who  filed  the 
petition  in  this  case,  appeals. — Reversed  and  Remanded, 

Burton  Riissell,  for  appellants. 
White  &  Clarke,  for  api)ellee. 

Deei^r,  J. — Plaintiff  Watson  was  injured  by  an  auto- 
mobile driven  by  William  tlomer  about  September  21,  1914, 
and,  after  some  correspondence  with  reference  thereto  with 

defendant's  father,  Oliver  Horner,  he  com- 

JUDOMBNTB:8et-  j  x-  •       x    ttT'ii-  i_        ^ 

tiniT aside:  in-     mcnccd  action  agamst  William,  on  or  about 

sane  person. 

December  22,  1914.  The  original  notice  was 
served  personally  on  William  Horner  on  December  22,  1914, 
by  the  sheriff  of  Dallas  County.  The  action  was  commenced 
for  the  January,  1915,  term  of  the  Dallas  County  district 
court.  Defendant  made  no  appearance  to  the  suit,  and,  de- 
fault having  been  entered  against  him,  plaintiff  made  his 
showing,  and  on  January  11,  1915,  the  court  rendered  judg- 
ment against  William  Horner  for  the  sum  of  $800  and  costs. 
On  April  16,  1915,  upon  a  petition  duly  filed  by  Oliver 
Horner  against  William  Horner,  the  district  court  of  Dallas 
County,  after  a  hearing,  found  that  William  Homer  was  a 


Nov.  1916]  Watson  v.  Hornbb.  501 

person  of  unsound  mind  and  in  need  of  a  guardian,  and  on  the 
same  day,  Oliver  Homer  was  appointed  permanent  guardian 
of  William,  and  letters  were  issued  to  him  on  April  20th  of  the 
same  year.  Theretofore,  Oliver  had  been  appointed  tem- 
porary guardian  for  William,  and,  as  we  understand  it,  he 
commenced  this  action  to  vacate  and  set  aside  the  original 
julgment  on  February  16,  1915. 

The  grounds  for  setting  aside  and  vacating  the  judg- 
ment were  that  defendant  William  Horner  was  insane  at  the 
time  the  original  action  was  commenced  and  at  the  time 
the  judgment  was  rendered,  and  that  he  did  not  appear  either 
in  person  or  by  attorney,  nor-  was  any  guardian  appointed  for 
him  in  that  proceeding.     The  guardian  also  pleaded  that 
defendant  William  Horner  had  a  good  defense  to  the  original 
action.    These  were  the  issues.    On  the  trial,  it  was  shown 
that  William  Horner  was  found  to  be  insane  by  the  commis- 
sioners of  insanity  of  his  county,  and  ordered  .committed  to 
the  hospital  for  insane  on  May  13,  1902;  that  he  remained 
at  the  hospital  until  November  17th  of  the  same  year,  when 
he  was  discharged  as  cured.    Again,  on  March  31,  1903,  he 
was    adjudged    insane    by    the    commission    and    recom- 
mitted  to    the    hospital    until    December    8,    1905,    when 
he  was  again  discharged  as  cured.    He  was  finally  adjudged 
insane  by    the    district    court    on    an    application    by    his 
&ther,  as  before  stated.     Testimony  was  adduced  tending 
to  show  his  insanity  at  all  times  after  the  year  1900,  at 
^hieh  time  he  had  some  trouble  with  his  wife,  she  leaving 
^^  at  that  time,  but  a  few  months  after  their  marriage, 
^ere  can  be  no  doubt,  under  the  record,  that  defendant  Wil- 
^*ni  Bomer  has  at  all  times  been  peculiar  in  his  habits,  and 
that  he  was,  and  is,  mentally  unbalanced.     He  was,  as  we 
"*^,  insane,  and  this  insanity  so  affected  his  mind  that  he 
^^d  Hot  understand  the  import  of  the  original  notice  which 
^as  Served  upon  him.    He  gave  no  attention  to  the  case,  and 
seems  that  the  father  knew  nothing  of  it  until  he  heard 
^  Neighbor,  who'  had  been  a  juror  at  the  term  of  court  at 
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which  judgment  was  rendered,  say  that  such  a  judgment  had 
been  rendered. 

« 

We  shall  not  set  out  the  testimony  on  which  we  base  our 
conclusions,  as  to  do  so  would  unduly  encumber  the  records. 
As  will  be  observed,  the  original  judgment  was  rendered 
against  William  Horner  without  appearance  and  without  the 
appointment  of  a  guardian,  either  temporary  or  permanent. 
This  is  sufficient  ground  for  setting  aside  the  judgment,  pro- 
vided a  prima-facie  showing  of  defense  to  the  original  action 
is  made.  Code,  1897,  Sec.  4091,  Par.  3.  Jlawley  v.  Griffin-, 
321  Iowa  667.  As  to  this  defense,  it  is  sufficient  to  say  that 
enough  is  disclosed  by  the  testimony  to  take  the  case  to  a 
jury  on  the  question  not  only  of  defendant's  negligence,  but 
also  on  the  care  exercised  by  Watson  at  the  time  the  accident 
occurred.  Defendant  was  not  driving  at  an  excessive  rate  of 
speed,  nor  was  he  on  the  wrong  side  of  the  road.  Plaintiff, 
without  looking  for  an  approaching  car,  evidently  attempted 
to  walk  across  the  road  to  an  auto  standing  in  the  regular 
beaten  track,  to  converse  with  the  occupants,  in  front  of  the 
car  which  defendant  was  driving ;  and,  when  defendant  came 
up  to  pass  the  standing  auto,  he  did  all  he  could  do  to  avoid 
injuring  the  plaintiflF.  We  do  not  say  that  these  are  the 
facts.  All  we  mean  to  hold  is  that  there  is  testimony  tend- 
ing to  establish  them,  and  that  this  made  a  prima-facie  case 
for  the  defendant.  Again,  the  doctor  who  examined  the  plain- 
tiff after  he  received  his  injuries,  testified  that  they  were  not 
at  all  serious,  and  indicated  nothing  but  minor  bruises.  The 
judgment,  in  any  event,  in  the  light  of  this  testimony,  was 
verv  excessive. 

We  reach  the  conclusion  that,  on  the  showing  made,  the 
judgment  should  have  been  vacated  and  set  aside,  and  a  new 
trial  ordered.  For  these  reasons,  the  order  must  be  reversed 
and  the  cause  remanded  for  a  new  trial. — Reversed  and  Re^ 
manded. 

Evans,  C.  J.,  Weavkr  and  Prkston,  JJ.,  concur. 
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Albert  Babtle,  Executor,  Appellee,  v.  C,  J.  Tubbs,  Appel- 
lant. 

APPEAL  AND  £BBOB:     Review — Questions  of  Fact — Conilicting 

1  Bvidence.  Under  a  fair  conflict  of  evidence,  the  findings  of  the 
court  on  qiietttionti  of  fact  liavo  tlie  same  force  as  a  jury  finding, 
and  are  conclusive  witli  the  ajipcllate  court. 

APPEAL  AND  EBBOB:     Hanuless  Error— Excluding  Bepetition  of 

2  Testimony.  The  court  may  very  properly  refuse  to  permit  need- 
less repetition  of  testimony  by  the  same  witness. 

JTJDGUENT:     Entry — Form— Following  Trial  Theory  and  Pleading. 

3  A  judgment  entry  in  harmony  with  the  trial  theory  and  the  plead- 
ings is  sufficient. 

PRINCIPLE  APPLIED:  Plaintiff,  as  executor,  suing  for  rent, 
was  met  with  a  counterclaim  for  the  return  of  rent  already  paid. 
This  counterclaim  was  dismissed  by  the  court.  Whether  plaintiff 
was  the  proper  party  against  whom  to  plead  the  counterclaim, 
was  not  in  the  case,  either  on  the  triaJ  theory  or  on  the  pleadings. 
Heklf  the  court  was  not  in  error  in  failing  to  state  in  the  judgment 
entry  that  the  cause  was  dismissed  without  prejudice  to  a  future 
action  against  plaintiff  itulividually. 

Appeal  from  Mitchell  District  Court. — J.  J.  Clark,  Judge. 

Wednesday,  November  22,  1916. 

Action  at  law  by  plaintiff  to  recover  rent.  Defendant 
filed  a  counterclaim,  asking  to  recover  rent  paid  by  him. 
There  was  a  trial  to  the  court,  without  a  jury.  The  court 
dismissed  both  plaintiff's  claim  and  the  appellant's  counter- 
claim. Plaintiff  has  not  appealed  from  the  judgment  against 
Hm,  but  the  appeal  is  by  the  defendant  from  that  part  of 
the  judgment  dismissing  the  counterclaim. — Affirmed, 

J.  F,  Clyde  and  Wm,  II.  Salishnnjj  for  appellant. 

George  E,  Marshy  for  appellee. 
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Preston,  J. — 1.  Defendant  leased  320  acres  of  land 
from  deceased,  in  April,  1914.  The  lease  was  to  run  until 
iMarch  1,  1915.  The  rental  was  $1,000,  of  which  $500  was 
to  be  paid  January  1,  1915,  and  $500,  March  1,  1915.  De- 
ceased died  testate  in  July,  1914.  The  suit  was  brought  in 
March,  1915,  to  recover  from  defendant  an  installment  of 
rent  payable  March  1,  1915.  Defendant  answered  that  the 
unearned  portion  of  the  rent  accruing  after  her  death  be- 
came and  was  the  property  of  the  devisees  under  the  will, 
to  whom  the  said  real  estate  was  devised;  alleged  that  he 
paid  to  plaintiff  the  installment  of  rent  of  $500  which  was 
payable  January  1,  1915,  but  that  it  was  so  paid  to  plaintiff 
under  a  verbal  agreement  with  him  to  the  effect  that  the 
question  of  ownership  of  lease  should  be  submitted  to  the 
court,  and  that  the  parties  to  this  suit  would  abide  by  the 
decision  of  the  court  thereon ;  that,  in  case  the  district  court 
should  find  that  the  same  belonged  to  the  defendant  and  the 
devisees  under  the  will,  the  $500  so  paid  should  be  returned 
to  him.  Defendant  further  alleged  that  the  $500  was  paid  to 
avoid  suit.  These  facts  were  pleaded  as  a  counterclaim,  in 
which  defendant  asked  to  recover  the  $500  so  paid.  Defend- 
ant did  not  allege  want  of  consideration,  fraud,  mistake  or 
duress. 

For  reply,  plaintiff  admits  the  provisions  of  the  will  set 
out,  and  that  defendant  paid  to  plaintiff  $500  as  rent,  and 
states  further,  that  he  denies  that  the  $500  was  paid  pursuant 
to  any  understanding  with  defendant  or  promise  on  his  part 
to  repay  or  refund;,  states  that  the  said  sum  was  paid  by 
defendant  and  received  by  plaintiff  under  a  different  arrange- 
ment from  that  stated  by  defendant ;  that  the  understanding 
was  that  defendant  claimed  to  plaintiff  that  he  (defendant) 
was  owing  and  should  pay  as  rent  such  part  as  would  approx- 
imately equal  the  fair  rental  value  of  the  leased  premises 
down  to  the  date  of  the  death  of  Mrs.  Knapp ;  that  the  use 
of  said  premises  by  him  for  such  period  was  of  the  reasonable 
value  of  $500,  which  defendant  agreed  to  pay,  provided  that. 
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in  case  plaintiff  should  undertake  to  collect  from  him  any 
fujrther  sum  on  account  of  rents,  the  fact  of  the  payment 
of  the  sum  of  $500  should  not  be  treated  as  an  admission 
or  circumstance  tending  to  establish  liability  for  any  further 
sum  as  rent  under  the  lease,  and  that  plaintiff  agreed  to 
accept  said  sum  with  that  provision;  that,  instead  of  paying 
the  money  so  agreed  upon,  the  defendant  made  his  note  to 
plaintiff  as  executor,  payable  February  1,  1915,  and  that  de- 
fendant's sons,  Clayton  and  Earl  Tubbs,  devisees  in  the  will, 
sigfned  the  note  with  defendant;  that  the  note  was  paid  to 
plaintiff  February  6,  1915;  that  such  payment  by  the  de- 
fendant,  and  all  statements,  promises  and  acts  on  his  part, 
were  made  and  done  voluntarily,  without  any  agreement  or 
promise  on  the  part  of  plaintiff  to  refund  any  part  of  said 
sum;  that,  by  reason  of  the  facts,  defendant  is  barred  and 
estopped  from  maintaining  any  action  against  plaintiff  for 
the  recovery  of  the  money  so  paid. 

The  will  of  IMrs.  Knapp  gives  a  part  of  the  leased  land 
to  Clayton  and  Earl  Tubbs,  and  the  rest  of  it  to  defendant 
and  his  wife  for  life.    Other  devisees  assigned  to  defendant 
any  interest  they  claimed  in  the  rent.     Defendant  paid  the 
note  before  referred  to,  with  accrued  interest,  without  pro- 
test or  objection.    Before  the  execution  of  the  note,  defend- 
ant and  one  of  his  sons  counseled  with  attorneys  concerning 
the  matter  of  rent  and  payment  thereof.    The  evidence  tends 
to  show,  if,  indeed,  it  is  not  undisputed,  that,  about  January 
i  1914,  defendant  and  his  two  sons  appeared  in  the  office 
of  plaintiff's  attorney  for  the  purpose  of  making  settlement 
of  the  rent,  and  then  expected  and  wanted  to  pay  rent  down 
to  the  death  of  Mrs.  Knapp.    This  was  on  the  day  the  note 
was  executed.    At  that  time,  there  was  some  talk  by  plaintiff 
about  enforcing  collection  of  the  rent  by  suit.    Some  time  in 
Mruary,  1915,  counsel  for  defendant  prepared  a  written 
agreed  statement  of  facts,  as  he  claimed  them  to  be,  and 
presented  it  to  plaintiff  for  signature.     Plaintiff  declined  to 
sign  this  agreed  statement  until  he  could  see  his  attorney. 
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But  there  is  evidence  by  defendant  and  his  witnesses  tending 
to  show  that  plaintiff  said  the  statement  was  correct,  so  far 
as  he  could  see.  Defendant's  witnesses  also  gave  testimony 
to  sustain  their  claim,  set  up  in  the  counterclaim,  that  plain- 
tiff agreed  to  refund  the  $500  on  certain  conditions.  The 
plaintiff  explained  his  refusal  to  sign  the  agreed  statement, 
and  by  his  evidence  denies  the  claim  of  defendant  as  to  the 
I)romise  to  refund. 

The  principal  question  argued  is  as  to  whether  the  judg- 
ment should  have  been  for  the  defendant  or  the  plaintiff. 
As  is  often  the  case,  counsel  for  appellant  assume  that, 
because  defendant  and  his  witnesses  give  testimony  to  sustain 
their  theory  of  the  case,  their  evidence  is  necessarily  true, 
and  that  the  evidence  from  the  other  side  amounts  to  nothing, 
and  the  evidence  is  undisputed.  It  would  serve  no  useful 
purpose  to  set  out  the  testimony  on  this  disputed  fact  ques- 
tion. It  is  enough  to  say  that  there  is  a  decided  conflict  in 
the  evidence  on  this  point,  and  the  case  was  tried  by  defend- 
ant on  the  theory  that  there  was  a  promise  to  refund  *as 
claimed  by  defendant,  and  by  plaintiff,  on  the  theory  that 
there  was  a  bona  fide  dispute  between  the  parties  as  to  de- 
fendant's liability  for  rent  after  the  death  of  the  lessor,  and 
that  the  payment  made  by  defendant  was  voluntary,  with 
full  knowledge  of  all  the  facts. 

There  is  but  little,  if  any,  dispute  between  counsel  as  to 
the  law  of  the  case.  Defendant  argues,  and  cites  authorities 
upon  the  proposition,  that,  upon  the  death  of  the  owner  of 

real  estate,  the  title  and  right  of  possession 

*  RORf review:^""    vcst  in  the  dcvisecs,  subject  only  to  be  sold 

?acf :  conflict-      f or  the  payment  of  debts,  and  that  rent  is  an 

in  ST  cvidGncQ. 

incident  to  the  reversion,  and  accrues  when 
the  term  ends,  unless  there  is  an  agreement  to  pay  sooner; 
while  plaintiff  argues  the  question  of  voluntary  payment, 
and  that,  under  the  circumstances  shown  in  this  case,  where 
there  is  a  settlement  and  voluntary  payment,  the  defendant 
may  not  recover.     There  is  evidence  tending  to  show  that 
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defeudaDt  at  all  times  contested  the  right  of  plaintiff  to  re- 
cover for  rent  after  the  death  of  deceased,  but  that  he  then 
wanted  to  and  was  willing  to  pay  the  rent  up  to  the  death 
of  the  lessor.  As  stated,  the  case  was  tried  upon  the  theory- 
indicated,  and,  under  familiar  doctrine,  the  finding  of  the 
trial  court  on  disputed  testimony  has  the  force  of  the  verdict 
of  a  jury,  and  is  conclusive  upon  us.  The  evidence  was 
sufficient  to  sustain  the  finding  of  the  trial  court  in  plain- 
tiff's favor  on  the  counterclaim. 

2.  In  rebuttal,  or  surrebuttal,  defendant  was  asked  as 
to  whether  or  not  he  made  a  certain  statement  in  conversa- 
tions on  the  day  the  note  was  given.     Plaintiff^s  objection 

_  to  this  was  sustained  on  the  theory,  as  stated 

'  BOR?harmieM*'   by  the  court,  that  the  witness  had,  when  he 

repetition  of  tes-  was  on  the  Stand  before,  given  the  entire 

tlmony. 

conversation,  and  that  it  would  be  simply 
going  over  the  same  thing ;  and  we  think  the  record  so  shows. 
The  attention  of  the  witness  was  expressly  called  to  the  same 
matters  on  his  cross-examination,  and  he  denied  them. 

3.  The  next  error  assigned  is  that  the  court  erred  in 
failing  to  show  in  the  entry  of  judgment  that  the  counter- 
claim was   dismissed   without   prejudice   to   the   appellant's 

right  to  prosecute  an  action  against  plaintiff 
"  enuy: form :       as  an  individual  on  the  same  claim,  if  such 

following  trial        ,..,  ,  .,.  ,.  .  .^ 

theory  and  dismissal  was  becausc  this  action  is  against 

oleading.  t^        ,  '  -,  .  ,  .        . 

Bartle  as  executor,  and  not  against  him  m 

his  individual   capacity.     The   argument  assumes  that   the 

court  may  have  decided  the  case  on  the  theory  that  there  was 

doubt  as  to  whether  the  action  was  brought  by  plaintiff  as 

executor,  or  in  his  individual  capacity;  but  the  record  does 

not  show  that  the  court  did  decide  the  case  on  that  ground. 

The  suit  was  brought  by  plaintiff  as  executor.    The  note  was 

payable  to  him  as  executor  and  was  paid  to  him  as  such. 

There  was  no  such  issue  in  the  case  as  appellant  now  suggests. 

^or  is  there  anything  in  the  record  to  show  that  the  court's 

attention  was  called  to  any  such  question  or  asked  to  so  rule. 
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There  was  iio  plea  iu  abatement.  The  argument  here  is 
that  a  finding  against  defendant  on  the  ground  suggested 
would  operate  as  a  plea  in  abatement,  and  appellant  says 
that,  by  analogy,  it  seems  to  him  that,  if  the  court  dismissed 
the  counterclaim  because  he  thought  it  was  made  against 
the  wrong  party,  he  should  have  stated  that  fact  in  the 
judgment  entry;  and  that,  without  such  entry,  appellant 
may  be  embarrassed  in  a  new  action  against  plaintiff  as  au 
individual.  But,  as  stated,  there  was  no  plea  in  abatement 
filed. 

We  are  not  called  upon  to  now  determine  in  advance  the 
rights  of  the  parties  if  an  action  should  be  brought  by  plain- 
tiff as  an  individual.  The  court,  upon  objection  by  plaintiff, 
excluded  the  inventory  and  appraisement  bill  of  personal 
property  belonging  to  the  estate  of  Mrs.  Knapp.  Under  the 
issues  presented,  and  in  view  of  the  record,  we  are  unable 
to  see  how  these  were  relevant  or  material. 

We  discover  no  prejudicial  error  in  the  record,  and  the 
judgment  is,  therefore — Affirmed, 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 


John  Dalton  et  al.,  Appellants,  v.  Margaret  Dalton  et  al., 

Appellees. 

DESCENT  AND  DISTBIBtJTION:  Dower—- Homestead  Incumtoince 
— ^Payment  from  General  Assets.  A  widow  who  demands  that 
the  homestead  be  set  off  to  her  as  part  of  her  distributive  share 

s  may,  as  against  the  heirs  of  a  solvent  estate,  enforce  payment  of 
a  mortgage  on  the  homestead  on  which  the  deceased  husband  was 
alone  liable,  out  of  the  property  of  the  estate  other  them  the  one- 
third  share  of  the  widow.  In  other  words,  in  such  case,  the  widow 
may  take  the  homestead  free  from  the  irwumbrance.  Phrased  otl>- 
erwise,  the  two-thirds  interest  of  the  heirs  must  pay  the  mortgage. 

Appeal  from  Cherokee   District  Court. — Wm.   Hutchinson. 

•    Judge. 
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Wednesday,  November  22,  1916. 

This  is  an  action  in  equity,  brought  by  appellants,  who 
are  heirs  of  James  Dalton,  deceased,  for  the  purpose  of  par- 
titioning 384  acres  of  land  in  Cherokee  County  and  a  res- 
idence lot  in  Le  Mars,  in  Plymouth  County,  Iowa.  Defend- 
ant, Margaret  Dalton,  is  the  widow  of  deceased,  and  the  other 
defendant  is  a  minor  heir.  Separate  answcirs  were  filed. 
Plaintiff  interposed  a  demurrer  to  the  answer  of  the  widow, 
which  was  overruled,  and  plaintiffs  appeal. — Affirmed. 

Molyneux  &  Maker,  for  appellants. 
T.  M.  Zimk,  for  appellees. 

Pebston,  J. — The  petition  alleges  that  the  widow  is 
entitled  to  one  third  of  all  the  property,  and  that  the  minor 
defendant  and  each  of  the  plaintiffs  are  entitled  to  an  un- 
divided  two  twenty-sevenths  of  the   estate! 
DISTRIBUTION :      Partitlou  is  asked  of  all  the  property, 
stead  i'ncum-  The  answer  of  the  widow  averis  that  she 

branc6 ;  pay- 
ment from  gen-    is  the  surviving  widow  of  deceased;  that,  at 

the  time  of  his  death,  she  and  her  said  hus- 
band, with  their  minor  child,  Helen,  were  living  in  the  res- 
idence property  in  Le  Mars,  Iowa,  and  that  the  same  was 
then  their  homestead;  and  that  she  and  her  minor  child 
have,  since  the  decease  of  said  James  Dalton,  continued  to 
reside  on  said  lot  as  their  homestead ;  that  said  lot  is  encum- 
bered by  a  mortgage,  with  an  unpaid  balance  of  $2,000  and 
interest;  that  said  mortgage  encumbrance  was  not  placed  on 
said  lot  by  the  deceased,  James  Dalton,  but  was  an  encum- 
brance thereon,  and  its  payment  vrt^  sisiki}mpf\  by  deceased 
when  he  purchased  the  lot;  that  defendant  never  joined  in 
the  execution  of  said  mortgage.  It  is  alleged,  also,  that  funds 
of  the  estate  of  deceased,  together  with  the  other  real  estate 
belonging  to  said  estate,  are  ample  to  pay  the  debts  of  deceased 
without  resorting  to  said  homestead;  that  her  distributive 
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share  in  the  real  and  personal  property  of  deceased  has  never 
been  set  oflf  to  her,  and  that  she  has  never  released  her  dower 
interest  in  the  real  estate  of  her  husband ;  that,  under  Section 
3367  of  the  Code,  she  is  entitled  to  have  her  distributive 
share  set  off  to  her  so  as  to  include  the  dwelling  house  on 
the  lot  before  referred  to.  She  prays  that  the  said  residence 
be  not  sold,  but  that  it  be  set  apart  to  her  as  a  part  of  her 
distributive  share,  and  that  referees  be  appointed  to  appraise 
the  same  and  the  reasonable  value  of  the  interest  which  de- 
ceased had  in  said  lot  over  and  above  the  said  moi*tgage 
encumbrance  thereon,  and  prays  that,  with  respect  to  the  bal- 
ance of  the  real  estate  described  in  the  petition,  she  joins, 
in  plaintiff's  prayer  for  a  partition  thereof,  and  she  claims 
so  much  of  said  other  real  estate  as,  added  to  the  reasonable 
value  of  the  interest  of  deceased  in  the  said  lot,  over  and 
above  the  mortgage  encumbrance  thereon,  may  be  equal  to 
her  one-third  distributive  share  in  the  real  estate  of  deceased. 
We  do  not  understand  appellants  to  seriously  contend 
that  the  distributive  share  of  the  widow  may  not  be  set  off 
so  as  to  include  the  dwelling  'house.  Section  3367  clearly 
so  provides.  The  real  contention  is  as  to  the  $2,000  encum- 
brance. It  is  thought  that  the  question  has  not  heretofore 
been  presented  in  precisely  this  form.  They  contend  that 
to  compel  the  two-thirds  interest  in  the  estate  to  pay  a  mort- 
gage against  the  homestead  would  reduce  the  interests  of  the 
heirs,  or,  as  they  put  it,  enhance  the  value  of  the  widow's 
share  to  more  than  one  third  of  the  husband's  estate.  This 
feature  of  the  case  has  been  determined  adversely  to  appel- 
lants' claim,  as  we  think,  in  Haynes  v.  Ralstm,  164  Iowa  180, 
183.  They  contend,  also,  and  cite  authorities  to  the  effect, 
that  the  dower  interest  in  real  estate  attaches  subject  to 
the  superior  right  of  a  purchase-money  mortgage,  and  Hiat 
the  widow  is  not  entitled  to  assert  it  as  against  the  prior 
claim  based  upon  the  purchase-money  lien,  and  that  this  is 
true  even  though  the  widow  has  not  signed  the  mortgage, 
or  when  the  claim  is  in  the  nature  of  a  vendor's  lien.    The 


Xov.  1916]  Dalton  v.  Dalton.  511 

trouble  with  this  contention  is  that  the  widow  is  not  assert- 
ing her  claim  as  against  the  mortgagee,  but  is  only  asking 
that  her  rights  be  determined  as  between  the  heirs  and  the 
widow. 

There  is  a  question,  also,  as  to  whether,  as  between  her 
and  the  estate,  or  the  heirs,  this  is  a  purchase-money  mort- 
gage. It  is  alleged  in  the  answer,  and  admitted  by  the  demur- 
rer, that  the  deceased  assumed  this  mortgage.  But  it  does 
not  appear  whether  the  mortgagee  assented  thereto  and  re- 
leased the  mortgage,  or  whether  deceased  assumed  the  pay- 
ment of  the  mortgage  in  the  deed  to  him,  or  in  some  other 
way,  or  whether  he  simply  purchased  the  property  subject 
to  the  mortgage.  But,  under  the  record,  we  must  assume  that 
in  some  way  deceased  assumed  the  payment  of  the  mortgage, 
and  that  it  became  his  personal  debt. 

The  circumstances  might  be  such  that  the  mortgagee 
could  hold  deceased  personally,  or  still  rely  upon  the  lien 
of  his  mortgage  and  hold  the  property  as  well.  But,  as 
stated,  that  is  not  now  the  question  presented.  The  question 
is  whether,  under  the  circumstances  shown,  the  widow  is. 
entitled  to  have  her  homestead  set  off  as  a  part  of  her  dis- 
tributive share,  free  from  the  encumbrance.  We  think  the 
instant  ease  is  ruled  by  the  holding  in  Ilayjies  v.  Ralstiiiy 
supra.  In  that  case  it  was  held,  substantially,  that,  where 
a  mortgage  was  a  lien  upon  80  acres  of  land,  which  was  sold, 
the  grantee  assuming  the  mortgage  as  a  part  of  the  purchase 
price  of  the  land,  the  wife  not  being  a  party  thereto,  and 
the  husband  thereafter  died,  the  widow  took  her  interest  in 
the  homestead  40  free  from  liability  for  the  mortgage 
debt,  except  for  any  deficiency  after  the  sale  of  the 
other  40  acres;  and  that,  under  such  circumstances,  the 
widow  could  compel  the  other  lands  to  be  exhausted  before 
selling  the  homestead.  There  is  this  distinction  between  the 
instant  case  and  the  case  just  cited,  that  here  the  mortgage 
was  on  the  homestead  alone,  and  does  not  include  other  prop- 
erty, as  in  the  Haynes  case.     But  we  think  it  imposes  no 
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greater  burden  on  appellants  to  require  its  payment,  out  of 
their  shares  of  the  estate  than  if  its  payment  were  required 
out  of  other  property  included  therein.  It  occurs  to  us  that 
it  is  the  same,  so  far  as  the  rights  of  the  appellants  are  con- 
cerned, and  that  it  can  make  no  difference  to  appellants 
whether  this  mortgage  shall  be  paid  out  of  property  adjoin- 
ing the  homestead  and  included  in  the  mortgage,  or  whether 
it  shall  be  paid  out  of  property  situated  in  another  county 
and  not  included  in  the  mortgage.  In  other  words,  if  their 
shares  should  pay  this  mortgage  as  one  of  the  general  debts 
of  deceased,  it  is  unimportant  as  to  the  property  out  of  which 
the  same  shall  be  paid.  The  widow's  rights  in  the  homestea*! 
are  the  same  one  way  as  the  other,  and  her  rights  in  the  real 
estate  of  deceased  are  the  same.  The  law  gives  her  one  third 
of  the  real  property,  exempt  from  liability  for  the  payment 
of  debts  of  decedent.  This  being  so,  it  follows  that,  as  be- 
tween the  heirs  and  the  widow,  this  mortgage,  as  one.  of  thr» 
general  and  personal  debts  of  deceased,  must  be  paid  from 
his  estate  other  than  the  one-third  share  of  the  surviving: 
widow.  The  answer  alleges,  and  the  demurrer  admits,  that 
the  other  property  is  sufficient  to  pay  the  mortgage. 

We  are  of  opinion  that  the  trial  court  rightly  decided  the 
ease,  and  the  judgment  or  order  appealed  from  is,  therefore, 
— Afftrmed. 

Evans,  C.  J.,  Deemer  and  WeuWer,  JJ.,  concur. 


Emil  Fischer,  Appellee,  v.  W.  F.  Priebe  &  Co.,  Appellant. 

MASTEB  AND  SERVANT:  Workmen's  Compensation  Act — Court 
1  Decree — ^Errors  In  Computation — ^Appeal.  The  decree  of  the  court, 
in  aid  of  the  enforcement  of  the  findings  of  boards  of  arbitrator* 
or  industrial  commissioner  under  the  Workmen's  Compensation 
Act,  will  not  be  reversed  for  errors  in  computation  as  to  the 
amount  of  the  accumulated  unpaid  payments,  not  called  to  the 
attention  of  the  court,  but  raised  for  the  first  time  on  appeal. 
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MASTER  AND  SEBVAKT:    Workmen's  OompenBation  Act— Beduc- 

2  tion  of  Payments  by  Physical  Becovery — ^Burden  of  Proof.  An 
employer  has  the  burdeu  of  proof  to  show  that  the  servant  has 
recovered  his  earning  power,  and  that  the  payments  should  be 
reduced  in  accordance  with  the  order  of  the  arbitrators  or  com- 
missioner. 

MASTER  AND  SERVANT:     Workmen's  Compensation  Act— Axbi- 

3  tzation — ^Taxation  of  Fees,  The  fees  of  arbitrators  under  the 
Workmen's  Compensation  Act  are  properly  taxed  to  the  employer. 

MASTER  AND  SERVANT:     Workmen's  Compensation  Act — ^Find- 

4  Ings  of  Arbitrators— Hospital  Fees— Review  by  Conrt.  The 
court,  upon  entering  a  decree  in  aid  of  the  enforcement  of  an 
award  under  the  Workmen's  Compensation  Act,  may  not  review 
the -allowance  of  hospital  fees  made  by  the  arbitrators  or  commis- 
sioner, especially  where  the  employer,  on  appeal,  asserts  that  he 
"does  not  complain  of  any  finding  of  fact  or  conclusion  of  law 
extending  back  beyond  the  decree  of  the  court." 

Appeal  from  Carroll  District  Court. — M.  E.  Hutchison, 

Judge. 

Wednesday,  Xovbmbbr  22,  1916. 

The  opinion  sufficiently  states  tlie  case. — Affirmed. 

T.  M.  Caen  and  Lee  cf*  Habbf  for  appellant. 
Brown  McCrary,  for  appellee. 

Weaver,  J. — The  abstract  states,  in  general  terms,  that 
there  was  a  hearing  before  the  board  of  arbitration  to  con- 
sider a  claim  presented  by  plaintiff  against  his  employer,  the 
defendant,  under  the  provisions  of  the  Workmen's  Compen- 
sation Act ;  that  the  bo^rd  found  and  returned  that  the  plain- 
tiff was  entitled  to  such  compensation  at  the  rate  of  $8.15 
per  week  for  the  period  of  100  weeks,  and  ordered  the  fees 
of  arbitrators  and  all  other  costs  to  be  paid  as  by  statute  pro- 
vided. It  is  further  stated  that  thereafter,  defendants  pre- 
sented to  the  Industrial  Commission  a  petition  for  review, 

Vol.  178  Ia.— 33 


514  FisciiEB  V.  Priebe  &  Co.  [178  Iowa 

the  substance  of  which  was  that  the  award  had  not  sufficient 
support  in  the  evidence;  that  the  board  erred  in  the  admis- 
sion of  evidence,  in  allowing  the  plaintiff's  claim  for  hos- 
pital fees,  and  in  taxing  costs.  It  is  further  stated  that  there- 
after the  Industrial  Commission  readjusted  the  award  by 
ordering  the  allowance  of  $8.15  to  be  paid  for  a  period  not 
exceeding  300  weeks,  but  subject  to  the  proviso  that,  if  plain- 
tiff recovered  from  his  injury  sufficiently  to' earn  part  wages, 
the  compensation  named  should  be  reduced  to  one  half  his 
actual  loss  of  earning  power.  The  petition  for  review  was 
denied.  Thereafter,  the  plaintiff  filed  in  the  district  court  a 
copy  of  said  award  of  the  arbitrators  and  order  of  the  com- 
missioner, and  on  his  application  the  court  entered  a  decree 
(so-called),  reciting  the  proceedings  shown  by  the  certified 
copy  filed  as  aforesaid  and  ordering  that  defendant  obey  and 
comply  with  the  award,  as  confirmed  by  the  commiBsioner. 
It  also  found  the  unpaid  accumulated  amount  of  the  award 
to  be  $655.70,  which  defendant  was  ordered  to  pay,  together 
with  arbitrator's  fees  and  hospital  expenses,  as  assessed  by 
the  commissioner.  From  this  decree  or  order,  the  defendant 
has  appealed. 

It  is  to  be  said  at  the  outset  that  the  abstract,  though 
alleged  to  contain  the  entire  record,  is  so  fragmentary  and 
incomplete  as  to  render  any  review  of  the  proceedings  ex- 
tremely unsatisfactory.  We  shall,  however,  briefly  consider 
the  three  alleged  errors  assigned  for  a  reversal. 

I.  It  is  said  that  the  decree  permits  the  plaintiff  to 
recover  weekly  compensation  from  the  date  of  his  injury, 
when  the  statute  provides  that  such  allowance  shall  begin  on 
,   „  the  fifteenth  day  after  the  injury.    This  con- 

1.  Master  AND  "^  j     ^ 

mIn's'coiiJpen?'  cl^io'i  ^  reached  by  taking  tne  gross  amount 
wurtdecree:  allowed  for  accumulated  unpaid  installments 
pXtiJJJ:''^^"  and  dividing  it  by  the  weekly  rate,  which 
^^* '  process,  coiuisel  say,  will  show  the  correctness 

of  their  claim.  We  do  not  stop  to  apply  the  test.  The  pro- 
ceedings under  the  Workmen's  Compensation  Act  are,  and 
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are  intended  to  be,  simple  and  informal.  The  transcript  of 
the  findings  and  orders  of  the  commission  and  arbitrators 
to  the  district  court  are  not  for  the  purpose  of  a  retrial,  but 
to  provide  means  by  which  those  findings  and  orders  may  be 
enforced.  Should  the  court,  in  making  up  its  entry,  make  a 
mistake  in  computation,  we  presume  it  would  be  rectified 
on  the  spot,  if  a  party  interested  is  solicitous  enough  about  it 
to  point  it  out.  The  judgment  in  this  case  is  not  in  all 
respects  like  other  judgments.  By  the  terms  of  the  adjusted 
award  of  the  ^arbitrators,  the  allowance  made  is  subject  to 
reduction  or  further  readjustment  if  plaintiff  shall  improve 
materially  in  his  earning  capacity,  and,  if  it  be  true  that 
any  mistake  has  been  made  in  a  mere  matter  of  computation, 
it  will  doubtless  be  within  the  power  of  the  court  to  remedy 
it  by  an  entry  nutic  pro  tunc  or  otherwise,  when  the  matter 
is  properly  presented.  So  far  as  the  record  shows,  the  objec- 
tion was  not  raised  in  the  trial  court,  and  we  will  not  order 
a  reversal  on  account  of  it.  It  may  also  be  said  that  it  is 
very  possible  that  the  court  found  the  plaintiff  entitled  to 
interest  on  the  delayed  payments,  and,  if  so,  its  action  was 
not  erroneous. 

II.    It  is  next  argued  that,  as  the  full  amount  of  $8.15 
per  week  was  made  subject  to  reduction  if  plaintiff's  condi- 
tion should  improve  suflSciently  to  enable  him  to  earn  part 
9  %jr^^^  *  ^        wages,  the  court  should  have  inquired  and 
men'sa)mpen-"  ascertained  whether  his  earning  capacity  had 
ducSon^of  pay-    ^^^  ^^^^  restored,  wholly  or  partially.    This 
IcaPrecovery  f"    Contention  involves  a  misconstruction  of  the 
proo .  ^ff^^  ^£  ^jj^   judgment.     And,   again,   this 

objection  was  not  raised  in  the  lower  court.  If  defendant 
shall  claim  at  any  time  that  plaintiff  has  in  fact  recovered 
his  earning  capacity  wholly  or  in  part,  it  is  doubtless  open 
to  him  to  secure  a  modification  of  the  weekly  allowance  by 
appl3dng  to  the  commissioner  and  establishing  the  fact  as- 
serted by  him.  It  cannot  be  supposed  that  the  commissioner, 
in  modifying  the  award,  intended  that  plaintiff  must,  before 
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recovering  each  and  every  installment  of  the  Weekly  allow- 
ance in  his  favor,  produce  proof  of  his  continued  disability. 
The  fact  that  the  award  was  limited  to  300  weeks  involves 
the  finding  or  judgment  of  the  commissioner  that  the  injury 
was  of  sufficiently  permanent  character  to  cover  that  period ; 
but,  as  a  matter  of  precaution  in  defendant's  favor,  a  door 
was  left  open  for  his  release  from  liability,  should  it  happen 
that  plaintiff's  condition  improved  before  the  expiration  of 
the  time  named.  The  burden  of  establishing  his  claim  to 
such  relief  is  upon  the  defendant. 

III.  It  is  alleged  that  the  court  erred  in  charging  the 
fees  of  the  arbitrators  to  the  defendant,  Instead  of  appor- 
tioning one  half  to  each  party.  It  is  enough  to  say  that  the 
3   MASTER  AND        statutc  providcs    (Section    2477-m31,    Code 

Si^n's'co'n^en-'  Supplement,  1913)  that  such  fees  shall  be 
irburation:        paid  in  the  first  instance  by  the  employer, 

•    taxation  of  fees.       ,  jji  1.1^^1.  ,*. 

who  may  deduct  one  half  of  such  payment 
from  any  compensation  found  due  to  the  employe.  The 
court,  therefore,  properly  taxed  the  fees  to  the  appellant. 
"Whether  he  will  be  entitled  to  reimbursement,  in  the  form 
of  a  credit  upon  the  amount  of  compensation  with  which  he 
is  charged,  is  a  question  not  raised  by  this  record. 

IV.  The  only  other  error  assigned  is  that  the  court  had 
no  authority  to  tax  defendant  vnth  the  hospital  fees.  If  we 
understand  counsel,  this*  objection  is  grounded  upon  the  al- 

leffed  fact  that  the  board  of  arbitration  did 

4.  Mastekand  ° 

SERVANT :  Work-  not  make  any  allowance  of  this  kind,  and 

men  s  Compen-  *' 

flnd?ngsoV  that  the  court  had  no  authority  to  grant 
hospkt I'f eek :  such  original  relief.  The  record  does  not 
review  by  court.  ^^^^  ^^^^  ^^^  objection.     The  Original  award 

made  by  the  arbitrators  is  not  set  out  in  full  in  the  abstract, 
but  the  petition  for  review  of  such  award  distinctly  admits 
that  an  allowance  of  $100  was  made  for  medical  and  hospital 
expenses.  The  commissioner  overruled  the  objections  to  the 
award,  and,  acting  apparently  on  his  own  motion,  modified 
it  only  with  respect  to  the  period  for  which  compensation 
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-was  allowed,  as  already  indicated.  Counsel  for  appellant 
expressly  say  that  they  do  *'not  complain  of  any  finding 
of  fact  or  conclusion  of  law  extending  back  beyond  the  decree 
of  the  district  court."  It  follows  quite  necessarily  that  the 
t&xation  of  the  item  for  hospital  or  medical  expenses  by  the 
board  of  arbitration  cannot  now  be  rejected  as  erroneous. 
It  was  not  within  the  authority  of  the  court  to  review  or 
reverse  or  modify  the  award.  Its  function  in  the  matter  was 
simply  to  receive  the  award  certified  to  it  and  **  render  a 
decree  in  accordance  therewith  and  notify  the  parties. ' '  This 
is  uvhat  seems  to  have  been  done,  and  we  find  no  error  therein. 
It  fihould  also  be  noted  that,  while  appellant  seems  to  have 
been  in  court  by  his  counsel  when  this  matter  was  disposed 
of,  there  appears  to  have  been  no  specific  objection  to  the 
entry  of  the  decree,  or  to  the  items  allowed  in  plaintiff 's 
favor,  the  only  resistance  thereto  being  the  notation  of  an 
exception. 

So  far  as  the  matter  of  taxation  of  costs  is  concerned, 
the  record  discloses  no  motion  for  their  re-taxation,  and  we 
-will  not  further  look  into  the  record  on  that  subject. 

The  decree  of  the  district  court  and  the  rulings  com- 
plained of  are — Affirmed. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


In  re  Estate  of  L.  B.  Gr.vy,  Deceased. 

J.  T.  NoRRis,  Appellant,  v.  W.  L.  Smith,'  Administrator,  et  al.. 

Appellees. 

SZECUTOBS  AND  ADMINISTBATOBS:  AUowance  of  Claims— 
Setting  Aside  AUowance.  Orders  in  probate  aUowing  claims  on 
esB  parte  showing  may  be  set  aside  on  application  of  one  adversely 
interested,  especially  (a)  when  such  application  to  set  aside  is 
promptly  made,  at  the  same  tnm  at  which  the  ordor  of  allowance 
itt  entered;    (b)    when   such   application   ishows  a   dtfi-iiHc  to  such 
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claim;  and  (c)  when  such  order  of  allowance  is  based  on  an  allow- 
ance by  an  adminintrator  of  claimant's  own  choosing,  and  appar- 
ently without  the  taking  of  any  testimony.  (See  Sections  243 
and  3390,  Code,  1897.) 

Appeal  from  Folk  District  Court, — C.  A.  Dudley,  Jud^. 

WEDNEfcJDAY,   NOVEMBER  22,   1916. 

This  is  an  appeal  by  J.  T.  Norris,  claimant,  from  certain 
orders  of  the  district  court  in  probate  in  the  estate  of  L.  B. 
Gray,  deceased. — Affirmed, 

E,  P.  Hudson  and  B,  L.  Hudson,  for  appellant. 

Charles  J,  O'Cotirior  and  Tomiinsoii  tfe  GHlmorey  for  ap- 
pellees. 

Deemer,  J. — L.  B.  Gray,  a  resident  of  Chicago,  Illinois, 

died  in  that^city  on  November  24,  1912.    His  widow,  Isobel, 

and  three  sons  survived,  and  they  were  each  and  all  nou- 

ExBcuTORSAND   Tcsidcnts  of  this  state.     On  April  16,  1915, 

oB?:'aiiowance    J-   '^-  Norris,  claiming  to  be  a  creditor  to 

?fnga3deaf-'     thc   amount   of   $870,   and    interest,   of  the 

estate,  petitioned  that  letters  might  issue  to 
one  W.  L.  Smith,  it  being  alleged  that,  shortly  before  his 
death,  deceased  conveyed  lands  lying  in  Polk  County,  Iowa, 
to  his  widow,  Isobel  Gray,  without  consideration,  for  the 
purpose  of  defrauding  his  creditors,  and  especially  Norris. 
It  was  also  alleged  that  he  had  made  like  conveyances  of 
certain  lands  in  Hardin  County,  and  that  he  left  no  other 
property  in  the  state.  It  was  also  alleged  that  deceased  left 
no  will.  Upon  presentation  of  this  petition,  the  presiding 
judge  made  an  order  granting  the  prayer,  and  fixing  the 
bond  of  the  administrator  at  $800.  On  July  29,  1915,  the 
bond  was  filed  and  approved,  and,  on  the  same  day,  Norris 
filed  his  itemized  claim  for  labor,  etc..  amounting  to  $408.31. 
On  the  same   day.   Smith,  thc  administrator,   approved   the 
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clainv  and  recommended  the  payment,  and  immediately  made 
his  report,  setting  forth  his  actions  in  the  premises,  including 
the  allowance  of  the  Norris  claim,  reporting  that  there  was 
no  property  of  the  estate  save  that  which  it  was  claimed  was 
conveyed  in  fraud  of  creditors,  asking  that  his  action  in 
allowing  the  claim  be  approved,  and  that  he,  as  administrator, 
be  authorized  to  file  a  creditor's  bill,  to  subject  the  land 
in  Polk  County  to  the  payment  of  the  claim.  This  matter 
was,  on  the  same  day,  brought  to  the  attention  of  the  presid- 
ing judge,  whereupon  the  following  order  was  made: 

"It  is  hereby  ordered  and  adjudged  by  the  court  that 
said  claim  of  the  said  J.  T.  Norris,  amounting  to  $408.31, 
with  interest  at  six  per  cent  per  annum  from  this  day,  is 
hereby  allowed,  established  and  approved  as  a  claim  of  the 

class   against   the   estate   of  the  said  L.   B.   Gray, 

deceased.  The  said  W.  L.  Smith,  administrator  of-  said 
estate,  is  further  ordered  and  directed  to  commence  an  action 
in  the  district  court  of  Polk  County,  Iowa,  to  subject  the 
land  described  in  his  said  report  to  the  payment  of  sai<l 
claim  and  interest  and  costs  and  the  costs  of  this  admin- 
ifitration,  and  to  prosecute  said  action  to  decree  and  sell  said 
land,  or  so  much  thereof  as  may  be  necessary  to  pay  said 
claim  and  interest  and  costs  and  the  costs  of  this  admin- 
istration, and  to  report  to  this  court  from  time  to  time  his 
doings  in  the  premises.  Chas.  A.  Dudley, 

**  Judge  of  the  Ninth  Judicial  District  of  the  State  of  Iowa." 

A  petition  in  equity  to  so  subject  the  land  was  filed  in  the 
district  court  of  Polk  County  on  July  29,  1915,  the  same  ' 
liaving  been  verified,  on  July  27th,  by  Smith. 

On  August  10th,  the  surviving  widow  appeared,  and 
filed  a  motion  to  set  aside  the  allowance  of  the  Norris  claim, 
and  the  entire  order  of  the  judge,  made  on  July  29th.  In  this 
motion,  she  showed  that  deceased  left  a  will,  which  had  been 
duly  admitted  to  probate  in  Cook  County.  Illinois;  that  she 
was  the  sole  and  only  legatee  under  the  will ;  that  the  estate 
had  been  closed  and  all  matters  adjusted  prior  to  the  time 
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the  petition  was  made  in  this  state  for  letters  of  administra- 
tion. It  was  also  shown  that  the  appointment  of  the  admin- 
istrator in  this  state  was  without  notice,  and  that  she  had 
no  notice  or  knowledge  thereof;  that  the  Norris  claim  was 
without  foundation,  and  without  merit,  and  was  allowed  with- 
out any  notice  to  her;  and  that  no  notice  of  any  kind  was 
given  to  her,  or  any  of  the  heirs,  of  the  proceedings.  Resist- 
ance to  this  motion  was  made  by  Smith,  the  administrator, 
and  by  Norris,  and,  upon  a  hearing,  the  presiding  judge 
made  an  order  setting  aside  the  former  orders  allowing  the 
Xorris  claim,  and  the  approval  thereof,  and  the  cause  was 
set  down  for  a  hearing  on  the  claim,  on  October  9,  1915.  In 
view  of  the  claim  of  fraud  in  the  transfer  of  the  land,  the 
court  ordered  the  widow  not  to  sell  the  same,  pending  the 
hearing  of  the  claim.  Xorris  excepted  to  these  orders,  and 
now  appeals.  It  also  appears  that,  after  this  last  order  was 
made,  the  widow  filed  a  motion  to  require  Norris  to  make  his 
claim  more  specific,  which  motion  was  sustained;  but  Norris 
seems  to  have  paid  no  attention  to  this  order.  Instead,  he 
j)roseeuted  his  appeal  to  this  court. 

It  is  claimed  for  appellee  that  the  administrator's  report 
of  July  29th,  1915,  was  never  filed  or  entered  of  record, 
either  in  the  probate  or  district  court  of  Polk  County,  and 
that  neither  the  original  nor  a  copy  is  on  file  there  now, 
or  had  ever  been  filed.  It  is  also  shown  that,  on  August  6, 
1915,  the  administrator.  Smith,  filed  an  inventory,  in  which 
he  stated  that  deceased  left  no  personal  property  and  no 
real  estate,  save  that  which  he,  the  administrator,  believed  he 
could  subject  to  the  payment  of  claims  against  the  estate. 

It  will  be  observed  that  practically  all  the  orders  in  this 
estate,  save  the  last,  setting  part  of  the  previous  orders  aside, 
were  made  on  July  29,  1915;  and  it  should  also  be  noted  that 
the  motion  to  set  aside  these  orders,  or  some  of  them,  was 
made  at  the  same  term  of  court  as  the  original  orders,  and 
that  they  were  made  in  probate,  which  court  is  alwaj's  open, 
and  that  they  were,  each  and  all,  save,  perhaps,  the  allow- 
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ance  of  the  claim,  intermediate  orders,  which,  as  a  rule,  are 
always  under  the  control  of  the  court,  until  the  final  settle- 
ment of  the  estate.  It  is  also  true  that,  in  resistance  to 
the  widow's  motion  to  set  aside  the  allowance  of  the  Norris 
claim,  affidavits  were  attached,  tending  to  establish  the  claim ; 
but  this  is  not,  in  itself,  sufficient  to  defeat  the  widow's 
application  to  set  aside  the  order.  The  matter  of  the  validity 
of  the  claim  must  be  heard  on  testimony  taken  in  open  court. 

Both  sides,  in  argument,  make  wide  departures  from 
the  record,  and  indulge  in  statements  pro  and  con  which  we 
cannot  and  should  ;iot  consider.  The  only  question  in  the 
case  is  whether  or  not,  under  the  record  before  us,  the  trial 
court  erred  in  setting  aside  the  allowance  of  the  Norris  claim 
by  the  administrator,  and  the  approval  thereof  on  the  same 
day  by  the  court  on  an  ex  parte  showing.  We  are  constrained 
to  hold  that  there  was  no  error.  While,  for  some  purposes, 
the  allowance  of  a  claim  by  an  administrator,  and  an  ap- 
proval thereof  by  the  judge,  constitutes  a  judgment,  it  is 
not,  until  final  settlement,  such  a  judgment  as  that  it  can- 
not be  reviewed,  especially  where,  as  here,  the  motion  to  set 
aside  the  allowance  is  at  the  same  term,  and  within  a  few 
weeks  of  the  time,  the  original  order  was  made.  Necessarily, 
a  wide  discretion  is  vested  in  the  probate  court  in  such  mat- 
ters, especially  where  the  original  approval  is  of  an  allowance 
made  by  an  administrator  selected  by  the  claimant  himself, 
and  it  does  not  appear  that  any  testimony  was. taken,  either 
by  the  administrator  or  by  the  court.  Upon  a  substantial 
objection  and  show  of  defense  to  the  claim,  such  as  was  here 
made,  it  became  the  duty  of  the  court  to  set  aside  the  allow- 
ance, in-order  that  a  fair  hearing  be  had  upon  the  claim. 

It  is  hardly  necessary  to  cite  authorities  in  support  of 
these  propositions.  Either  because  of  the  broad  powers  of 
the  court,  under  Section  243  of  the  Code,  or  the  inherent 
power  of  the  court  to  modify  and  change  its  conclusions  dur- 
ing a  term  of  court,  or  by  reason  of  the  provisions  of  Sec- 
tion 3399  of  the  Code,  there  can  be  no  doubt  of  the  power 
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of  the  court  to  set  aside  such   an   allowance  as  was  here 
made.    Section  3399  reads  as  follows : 

*'Any  person  interested  in  the  estate  may  attend  upon 
the  settlement  of  his  accounts  and  contest  the  same.  Accounts 
settled  in  the  absence  of  any  person  adversely  interested,  and 
without  notice  to  him,  may  be  opened  within  three  months 
on  his  application. ' ' 

If  authorities  be  needed,  we  cite  a  few  in  support  of  our 
conclusion:  Van  Aken  v.  Welch,  80  Iowa  114;  Ordway  v. 
Phelps,  45  Iowa  279;  Willett  v.  Malli,  65  Iowa  675;  Smith 
r,  Shawh/in,  37  Iowa  583;  In  re  Estate  of  Davetiport,  85 
Iowa  293;  Dorris  v,  MUlcr,  105  Iowa  564;  In  re  Estate  of 
Donglus,  140  Iowa  603;  Bahhett  v.  CotmoUy,  153  Iowa  607; 
McDerniott  v.  McBerynott,  138  Iowa  351. 

Some  of  the  cases  are  directly  in  point.     We  shall  not 
quote  from  them,  as  it  would  serve  no  useful  purpose.    There 
never  was  a  final  hearing  of  the  claim,  under  Sections  3340  . 
and  3341,  Code,  1897. 

Appellees'  motion  to  strike  the  reply  brief  of  appellant 
is  overruled.  The  trial  court  did  not  err  in  sustaining  the 
motion,  and  its  orders  are — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


C.  H.  Keating,  Appellant,  v.  Chicago,  Burlington  &  Quincy 

Rah^road  Company,  Appellee. 

JUDGMENT:  Correction — ^Nunc  Pro  Tunc  Entries— mexcnflable  De- 
lay. A  judgment  entered  in  due  form,  by  a  court  having  juris- 
diction of  the  subject-matter  and  parties,  is  not  subject  to  a  nunc 
pro  tunc  entr\'  setting  aside  the  adjudication  and  entering  judgment 
against  the  other  party,  years  after  the  time  for  review  by  appeal 
or  certiorari  has  passed.  So  held  where  the  court,  after  three  years' 
delay  in  bringing  on  for  trial  an  appeal  from  justice  court,  dis- 
missed the  same  and  adjudged  costs  against  appellee,  and  five  years 
later,  appellee  applied  for  a  correction. 
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Appeal  from  PoUc  District  Court. — W.  S.  Atres,  Judge. 

I 

Wednesday,  November  22,  1916. 

The  opinion  states  the  case. — Affirmed. 

E.  P.  Hudson  and  R,  L.  Hiid^o-n,  for  appellant. 

W.  D,  Eaton,  E.  C.  Eicher,  A.  0,  Rippey  and  Parker, 
Parrish  cfc  Miller,  for  appellee. 

"Weaver,  J. — On  October  4,  1907,  in  an  action  pending 
l>efore  William  Christy,  a  justice  of  the  peace  in  Polk  County, 
the  plaintiff,  who  is  appellant  herein,  obtained  a  judgment 

against  the  defendant  appellee  for  the  sum 
rection :  ni4»c  "  of  $75  and  costs.     Within  proper  time,  the 

pro  tunc  en-  ,    «       ■•  ,  i  i         "t        • 

tries :  inexcus-     defendant   took  an  appeal   to   the   district 

able  delay. 

court  of  Polk  County  by  filing  an  appeal 
bond,  with  approved  surety,  in  the  sum  of  $200,  and  causing 
a  transcript  of  the  judgment,  with  the  appeal  bond,  to  be 
filed  in  the  office  of  the  clerk  of  the  district  court.  The  filing 
fee  for  such  transcript  or  appeal  was  also  paid  by  the  defend- 
ant. Prom  this  point,  the  case  seems  to  have  been  lost  sight 
of,  or  to  have  been  neglected  by  the  parties  thereto,  for  a 
period  of  more  than  three  years,  when,  on  December  19, 
1910,  the  trial  court  entered  the  following  order  and  judg- 
ment: 

**It  is  hereby  ordered  and  adjudged  that  this  cause  be 
and  the  same  is  hereby  dis^missed  for  want  of  attention.  It 
is  therefore  ordered  and  adjudged  that  the  plaintiff  pay  the 
costs  herein  and  that  execution  issue  therefor." 

Here  the  matter  was  again  allowed  to  lapse  into  slumber 
for  another  period  of  nearly  five  years,  when  the  plaintiff 
appeared  at  the  May,  1915,  term  of  the  district  court,  and 
filed  an  application  or  motion  under  the  title  of  said  cause, 
setting  up  the  history  of  the  case  as  we  have  related  it,  and 
alleging  that  the  entry  of  judgment  against  the  plaintiff,  in- 
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stead  of  against  the  defendant,  was  an  oversight  and  mis- 
take. Stated  otherwise,  the  allegation  is  that,  under  the 
law,  upon  the  dismissal  of  the  appeal,  judgment  should  have 
been  entered  against  the  railway  company,  but  that,  by  mis- 
take and  oversight,  the  court  failed  so  to  do.  Upon  this  show- 
ing, plaintiff  moved  the  court  to  enter  judgment  against 
the  railway  company  and  against  the  surety  upon  its  appeal 
bond  for  the  amount  originally  recovered  in  justice's  court 
with  accumulated  interest  and  costs,  and  for  a  retaxation  of 
the  costs  charged  agaiMSt  the  plaintiff.  On  June  29,  1915, 
the  foregoing  motion  was  overruled,  and,  on  rquest  of  plain- 
tiff, the  cause  was  certifie<l  for  appeal. 

The  appellant  plants  his  contention  upon  Code  Section 
4552,  which  provides  that»  if  the  appeal  from  a  justice's 
judgment  is  withdrawn  or  dismissed,  judgment  shall  be  ren- 
dered against  the  principal  and  surety  upon  the  appeal  bond. 
In  our  opinion,  the  statute  cited  is  not  governing,  at  this 
stage  of  the  proceedings.  The  judgment  entered  is  a  judg- 
ment dismissing  the  plaintiff's  case,  and  not  a  judgment  or 
order  dismissing  the  defendant's  appeal.  It  may  have  been 
erroneous,  but  the  court  was  certainly  not  without  jurisdic- 
tion both  of  the  subject-matter  and  of  the  parties.  If  erron- 
eous, it  was  subject  to  review  upon  appeal,  or,  if  not  appeal- 
able because  of  the  amount  in  controversy,  we  cannot  assume 
that  the  trial  court  would  not  have  withdrawn  or  modified 
its  judgment,  upon  proper  motion  therefor,  had  plaintiff  acted 
with  due  promptness.  There  is  no  suggestion  that  the  entry 
was  fraudulently  obtained,  or  even  that  its  discovery  was  a 
surprise.  Counsel  were  presumably  in  court  from  term  to 
term  and  from  year  to  year,  and  the  slightest  attention  to  the 
docket  and  the  business  of  the  court  would  have  revealed 
this  judgment  almost  as  soon  as  made.  Indeed,  there  is  no 
allegation  or  showing  that  plaintiff's  counsel  were  not  in 
court  when  the  dismissal  was  announced,  and  assented  thereto. 
The  decisions  cited  by  coimsel  where  nunc  pro  tunc  entries 
have  been  made,  years  after  the  making  of  the  record  sought 
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to  be  amended,  are  not  at  all  in  point.  In  Shelley  v.  Smith, 
50  Iowa  543,  there  was  no  judgment  against  the  party  mov- 
ing to  amend;  but,  in  entering  judgment  against  such  party's 
husband,  language  had  been  used  which  led  the  clerk  there- 
after to  issue  execution  against  the  wife's  property,  and  this 
mistake  it  was  held  proper  to  correct  upon  the  record.  Fail- 
ure to  enter  judgment  upon  a  verdict  or  Upon  a  eonfessior, 
by  a  debtor  has  also  been  corrected,  but  we  think  no  case 
can  be  found  where  a  judgment  entered  in  due  form,  by  a 
court  having  undisputed  jurisdiction  of  the  parties  and' of 
the  subject-matter,  has  been  held  subject  to  a  n\i;iic  pro  tunv 
entry  setting  aside  the  adjudication  against  one  party  and 
entering  another  judgment  against  the  other  party,  years 
after  the  time  for  review  by  appeal  or  certiorari  has  passed. 
It  must  be  confessed  that,  if  there  be  nothing  more  in  this 
case  than  appears  upon  the  surface,  plaintiff  might  properly 
have  objected  to  the  dismissal  of  his  case,  and  that,  had  this 
been  done  with  any  degree  of  promptness,  there  can  be  little 
doubt  that  his  rights  would  have  been  protected.  But  the 
remedies  offered  by  the  law  are  to  the  diligent ;  and,  if  a  party 
having  a  valuable  right  at  stake  sees  fit  to  let  his  case  lie 
dormant  for  a  long  series  of  years  without  any  attention,  until 
the  court,  in  sheer  self-defense,  dismisses  it,  and  then  per- 
mits that  record  against  him  to  stand  unassailed  and  unques- 
tioned for  another  series  of  years  before  he  is  moved  to 
action,  he  is  not  entitled  to  miich  compassion  over  the  loss, 
if  any,  he  has  so  sustained. 

We  find  no  error  in  the  record,  and  the  ruling  appealed 
from  is — Affirmed. 

Evans,  C.  J,,  Deemhr  and  Preston,  JJ.,  concur. 
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George  Keeniiold,  Appellant,  v.  Charles  A.  Dudley,  Judge, 

Appellee. 

OONTESCPT:    Conviction — Certiorari  to  Beview — ^Power  of  Court  to 

1  Beview  Evidence.  The  appellate  courts  on  certiorari  to  review 
a  judgment  of  conyiction  in  contempt  proceedings,  has  undoubted 
power  to  revieip  the  evidence  and  determine  its  sufficiency  to  sustain 
the  conviction.  Evidence  reviewed,  and  hehl  insufficient  to  support 
a  conviction,  owing,  (a)  to  the  impoacliment  and  hopelessly  bad 
character  of  the  witness  upon  whose  testimony  the  conviction  wa a 
had,  and   (b)    to  ihi*  total  lack  of  cmnohoration  of  sfiich  imtneJUL 

\Veave»  and  Pbeston,  JJ.,  dissent. 

CONTEMPT:     Conviction — ^Annulment — ^Deference  to  Judgment  of 

2  Trial  Judge  Not  Controlling.  Deference  to  the  judgment  of  the 
trial  court  that  defendant  in  contempt  proceedings  is  guilty  will 
not  be  allowed  to  be  controlling  on  certiorari  to  review  the  convic- 
tion, when,  conceded ly,  the  acts  constituting  the  alleged  contempt 
were  not  done  in  the  presence  of  the  court,  and  the  judge  thereof 
has  no  peculiar  personal  knowledge  concerning  such  acts. 

Appeal  frcmi   Polk   District    Cmirt. — Charles   A.   Dudley, 

Judge. 

Wednesday,  November  22,  1916. 

This  is  a  certiorari  proceeding,  in  the  nature  of  an  ap- 
peal from  an  order  of  the  district  court  of  Polk  County  in 
a  contempt  proceeding  adjudging  the  plaintiif  Keenhold 
guilty  of  contempt  of  court,  and  adjudging  fine  and  im- 
prisonment against  him  therefor.  The  information  against 
Keenhold  charged  that  he  had  attempted  to  improperly  influ- 
ence a  juror,  one  Fred  Blackburn,  to  favor  the  defendants 
in  the  verdict  to  be  rendered  in  a  case  then  on  trial,  entitled 
Powers  et  al.  v.  Everist  et  al.  The  plaintiff  herein  challenges 
the  sufficiencj'  of  the  evidence  to  sustain  the  conviction, — 
Eeversed  and  Anmdled. 
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MUler  &  WidUfnigford,  for  appellant. 

Dale  i&  Harvison,  Thomas  A,  Cheshire,  and  Brammer, 
Lehmann  &  Seevers,  for  appellee. 

Evans,  C.  J. — I.  The  question  thus  presented  is  whether 
the  juror  Blackburn,  upon  whoise  evidence  alone  the  convic- 
tion rests,  is  so  conclusively  impeached  in  character  and 
1    #-i^i^^w«n.«..».  his  evidence  herein  discredited  to  such  a  de- 

1.  Contbmpt:  con- 

t?orar?tore"       S^cc  that  it  ought  uot  to  bc  acccptcd  as  of 
court' to^revicw    any  weight  whatever  unless  corroborated.  lie 

evidence.  n  x-l      •  •      ^-l  j»   r% 

was  one  of  thg  jurors  m  the  case  of  Powers 
V.  Everist.  Such  case  was  on  trial  before  Judge  Dudley  in 
the  district  court  of  Polk  County  for  a  period  of  6  or  7  weeks 
in  February  and  March,  1914.  Mr.  Bead  was  one  of  the 
attorneys  for  the  defense  in  that  case.  As  the  trial  was  ap- 
proaching the  end,  Blackburn  called  Bead  over  the  telephone, 
on  the  evening  of  March  18th,  and  suggested  in  effect  that 
he  could  be  of  service  to  him  for  a  consideration,  and  made 
an  appointment  to  meet  him  in  the  morning.  Bead  imme- 
diately disclosed  to  his  associates  and  to  the  presiding  judge 
these  advances  of  the  juror,  but  he  did  not  meet  his  appoint- 
ment with  him  in  the  morning.  Other  telephone  calls  from 
Blackburn  resulted,  whereupon  he  was  invited  to  a  certain 
room  near  Mr.  Bead's  oflSce,  where  his  proposition  was  elab- 
orated. In  brief,  it  was  a  proposition  to  accept  $50  for 
hanging  the  jury.  In  the  meantime,  it  had  been  so  arranged 
between  Mr.  Bead  and  Judge  Dudley  that  Judge  Dudley 
should  walk  into  the  room  while  the  pretended  negotiations 
were  in  progress,  and  this  arrangement  was  carried  out. 
Blackburn  knew  that  Keenhold  was  well  acquainted  with 
Bead.  His  preliminary  question  over  the  telephone  to  Bead 
was  whether  George  Keenhold  was  a  good  friend  of  Bead's, 
to  which  Bead  answered  in  the  affirmative.  He  then  intimated 
to  Bead  that  Keenhold  had  made  a  proposition  to  him  in  the 
interest  of  Bead.  In  his  testimony,  he  has  testified  very 
directly  and  positively  that  Keenhold  suggested  to  him  and 
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urged  upon  him  the  course  which  he  pursued ;  also  that  he 
])ursued  such  course  for  the  purpose  only  of  entrapping 
Keenhold,  and  that  he  intended  to  disclose  the  entire  plot  to 
Judge  Dudley  at  the  appropriate  time.  Contempt  proceed- 
ings were  immediately  instituted  against  Blackburn,  and  he 
was  duly  convicted  and  punished.  His  testimony  herein  im- 
plicating Keenhold  was  all  denied  by  Keenhold  specifically 
and  definitely.  Thereupon,  impeaching  evidence  was  intro- 
duced as  against  Blackburn.  Several  policemen  who  had 
known  him  for  many  years  testified  as  to  his  bad  moral  char- 
acter and  to  his  bad  reputation  for  truth  and  veracity.  It 
was  made  to  appear  also  that  he  was  a  man  without  occu- 
pation ;  that  several  years  ago  he  was  convicted  in  the  district 
court  of  Polk  County  of  burglary  and  sent  to  the  peniten- 
tiary; that,  in  the  very  month  of  February,  1914,  either  dur- 
ing the  period  of  liis  service  as  a  juror  or  immediately  before, 
he  was  caught  in  the  act  of  petit  larceny;  that  by  his  own 
admission  he  was  at  that  time  under  the  influence  of  cocaine ; 
that  he  was  a  habitual  user  of  opium ;  that  during  the  trial 
he  was  using  some  drug,  as  observed  by  some  of  his  fellow 
jurors;  that  he  used  intoxicating  liquors  habitually  and  to 
excess;  that  on  March  3d  he  requested  the  loan  of  a  dollar 
from  Keenhold  and  was  refused.  All  the  foregoing  matters 
are  undisputed  in  the  record,  except  that  Blackburn  denied 
that  he  had  attempted  to  borrow  a  dollar  from  Keenhold  on 
the  date  in  question. 

It  appears  from  the  record  also  that  Blackburn,  as  wit- 
ness herein,  testified  to  matters  which  are  clearly  shown  to 
be  false.  In  his  negotiations  with  Read,  he  told  Read  that 
he  would  have  to  divide  the  money  with  the  juror  at  his 
right.  He  testified,  however,  that  he  had  not  agreed  to 
divide  with  anybody,  and  that  he  had  not  told  Read  to  that 
effect.  He  also  testified  that  during  the  trial  he  used  no 
intoxicating  liquors  except  at  home,  and  that  he  did  not 
visit  any  saloon.  The  testimony  of  a  policeman  was  that  he 
saw  him  visiting  saloons  every  day  during  that  period.    He 
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testified  also,  as  already  indicated,  that  he  was  intending  to 
disclose  the  plot  to  the  presiding  judge  as  soon  as  it  had  pro- 
ceeded far  enough  to  entrap  Keenhold.  This  testimony  was 
clearly  false. 

The  alleged  incident  upon  which  the  State  relies  for  cor- 
roboration is  that,  on  March  3d,  during  a  brief  recess,  Keen- 
*hold  offered  intoxicating  liquors  to  a  group  of  three  or  four 
jurors  in  one  of  the  corridors.  Two  jurors  testified  to  the 
incident,  such  as  it  was.  The  contention  of  Keenhold  on  the 
trial  was  that  the  incident  referred  to  was  a  mere  jest,  and 
that  he  in  fact  offered  no  liquor,  except  by  a  jesting  word, 
and  that  he  in  fact  had  no  liquor.  This  contention  is  entirely 
consistent  with  the  testimony  of  the  jurors  as  witnesses. 
Juror  Qoodbam  testified  as  follows: 

**I  have  known  George  Keenhold  for  many  years.  He 
is  of  a  jolly,  light-hearted  disposition  and  does  joke  some- 
times. I  do  not  know  when  he  talked  to  us  in  the  corridor 
whether  he  really  meant  for  us  to  have  a  drink  or  whether 
he  was  joking  and  joshing  about  it.    I  saw  no  whiskey." 

Juror  Davis  testified  as  follows: 

**In  the  interview  in  the  corridor  about  stocking  the  fish 
pond,  somebody  whom  I  don't  remember  was  coughing.  What 
Keenhold  said  struck  me  as  being  a  facetious  remark,  and  it 
did  not  strike  me  very  seriously.  No  liquor  was  shown.  It 
does  not  seem  to  me  as  though  Keenhold  made  any  effort  to 
draw  any  liquor  out  of  his  pocket.  The  incident  passed  right 
out  of  my  mind  as  having  no  importance  at  all.  I  did  not 
obtain  the  impression  from  what  Keenhold  said  that  a  bona 
fide  invitation  to  drink  had  been  extended.  Juror  Black- 
bum  tried  to  borrow  money  of  me  a  time  or  two." 

If  Keenhold  did  offer  intoxicating  liquor  to  these  jurors, 
he  was  guilty  of  reprehensible  conduct  which  would  have 
merited  punishment  on  its  own  account.  Even  then  we  see  no 
fair  way  to  connect  it  with  the  charge  against  him  in  this 
proceeding,  or  to  treat  it  as  corroboration.     But  we  do  not 

Vol.  178  Ia.— 34 
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think  that  the  evidence  at  this  point  would  justify  a  finding* 
that  the  intoxicating  liquor  was  offered  to  these  jurors  in 
fact,  or  that  any  intentional  wrong  was  attempted. 

We  feel  compelled  to  say,  therefore,  that,  as  to  the  par- 
ticular offense  charged  in  this  proceeding,  the  testimony  of 
Blackburn  was  wholly  uncorroborated.  Not  only  was  such 
testimony  wholly  uncorroborated,  but  there  appear  in  the' 
record  significant  circumstances  which  have  a  clear  tendency 
to  corroborate  the  denials  of  Keenhold.  Keenhold  and  Black- 
burn, though  acquainted  for  many  years,  were  not  friends. 
They  had  never  had  anything  to  do  with  each  other,  socially 
or  otherwise.    Blackburn  liimself  testified  as  follows: 

*'I  have  known  Keenhold  for  the  past  15  or  18  years, 
and  ever  since  he  was  deputy  sheriff  under  Sheriff  Stout.  I 
liad  some  trouble  with  Keenhold  while  he  was  deputy  sheriff. 
While  Keenhold  was  deputy  sheriff,  I  was  convicted  of  a 
felony  in  this  county  and  served  time  under  that  conviction. 
Since  that  time,  I  haven't  had  a  friendly  feeling  toward 
George  Keenhold.  I  never  told  Keenhold  that  I  felt  un- 
friendly toward  him.  Since  my  first  trouble  years  ago  with 
Keenhold,  I  have  never  had  any  conversation  with  him  be- 
fore the  Powers  trial,  except  to  occasionally  speak  to  him 
in  passing." 

At  the  time  of  Blackburn's  previous  conviction,  Keen- 
hold  was  deputy  sheriff  and  had  official  connection  with  the 
prosecution. 

Blackburn  testified,  concerning  his  attempted  negotia- 
tions with  Read,  that  on  one  or  two  occasions  he  started 
towards  Reatl's  office,  but  desisted,  for  fear  of  being  seen  to 
go  there.  If  he  had  the  understanding  with  Keenhold  which 
he  pretended  to  have,  he  gave  no  reason,  and  none  is  con- 
ceivable, why  he  should  not  have  depended  on  Keenhold, 
whom  he  supposed  to  be  Read's  friend,  to  do  the  negotiating 
with  Read.  Keenhold  was  deputy  game  warden,  and  was 
engaged  about  his  official  duties  in  and  about  Des  Moines  at 
the  very  time  the  attempted  negotiations  with  Read  were  had 


■^ 
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by  Blackburn.  Unless  Keenhold  had  an  understanding  with 
Read,  he  had  no  possible  motive  to  do  what  he  is  alleged  to 
have  done.  It  is  not  claimed  that  he  had  any  such  under- 
standing, or  that  there  was  any  taint  whatever  upon  either 
party  to  the  case  or  upon  any  attorney  in  the  case.  Indeed, 
the  State  expressly  disclaims  any  theory  of  that  kind.  Keen- 
hold  had  no  acquaintance  with  any  party  to  the  case  nor  with 
any  attorney  except  Read.  Blackburn  testified  herein  as 
follows: 

*  *  I  had  reasons  for  not  informing  Judge  Dudley  promptly 
after  meeting  Keenhold  in  Hood's  saloon.  I  know  that  Judge 
Dudley  daily  instructed  us  to  inform  him  of  anj^one  who  con- 
ferred with  us  about  jury  service.  I  intended  to  tell  Judge 
Dudley  as  soon  as  I  found  out  how  far  Keenhold  would  go 
with  his  proposition.  When  Mr.  Keenhold  told  me  he  was 
going  out  of  town  and  for  me  to  see  Mr.  Bead,  I  knew  then 
that  Mr.  Keenhold  had  gone  as  far  as  he  intended  to  go,  but 
I  still  did  not  inform  Judge  Dudley  because  I  wanted  to  see 
what  Read  was  going  to  say  or  what  he  would  do.  I  did  not 
know  but  what  maybe  Read  was  in  with  Keenhold.  .  .  . 
I  made  no  effort  to  find  out  whether  or  not  Keenhold  had  in 
fact  left  town.  He  said  he  was  going  out  of  town,  and  I 
didn't  care  whether  he  did  or  not.  The  only  governing 
motive  that  I  had  in  making  the  trips  to  Read's  office  and 
for  doing  as  I  did  was  because  of  my  animosity  toward 
George  Keenhold,  and  I  desired  to  get  even  with  him  for 
some  fancied  wrong.  That  is  also  the  reason  why  I  did  not 
sooner  tell  Judge  Dudley  about  Keenhold 's  trying  to  have 
negotiations  with  me." 

Yet  Blackburn  admitted  in  his  testimony  that,  when 
Jndge  Dudley  came  upon  him  in  company  with  Read  and 
asked  him  his  business  there,  he  promptly  lied  to  him.  The 
lie  was  as  promptly  contradicted  by  Read,  and  this  resulted 
in  the  confession  of  Blackburn;  so  that  this  circumstance 
also  corroborates  Keenhold 's  denials,  and  is  very  suggestive 
of  the  probability  that  Blackburn  was  using  the  name  of 
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Keenhold  as  an  excuse  for  his  approach  to  Read,  and  upon 
the  supposition  that  Keenhold  was  a  friend  of  Read's.  Hav- 
ing committed  himself  to  such  statement,  he  adhered  to  it 
throughout  his  testimony. 

To  recapitulate:  The  conviction  rests  upon  the  uncor- 
roborated evidence  of  Blackburn.  The  circumstances  tend 
strongly  to  contradict  him  and  to  corroborate  the  denials  of 
Keenhold.  By  undisputed  evidence,  Blackburn  is  shown  to 
be  a  man  of  bad  moral  character  and  bad  reputation  for 
truth  and  veracity.  It  is  shown  also  that  he  has  been  con- 
victed of  a  felony;  that  he  is  a  common  liar;  that  he  is  a 
drunkard  and  a  dope  fiend;  that  his  own  acts  contradict 
his  testimony;  that  he  has  committed  undoubted  perjury  in 
this  very  proceeding.  Can  we  say  that  the  uncorroborated 
evidence  of  such  a  witness  is  sufficient  to  sustain  a  conviction, 
and  this  notwithstanding  the  plausible  denials  of  the  accused, 
which  are  consistent  with  every  circumstance  surrounding  the 
case  f  To  do  so  would  be  to  make  a  travesty  of  judicial  pro- 
cedure. It  is  indeed  a  reproach  to  our  methods  of  jury  selec- 
tion that  such  a  man  could  be  drawn  as  a  juror  at  all,  and 
thereby  foisted  upon  unsuspecting  litigants. 

Another  suggestion  is  pertinent  at  this  point.  If  the  con- 
viction were  sustained,  it  would  have  to  rest  upon  the  theory 
that  Keenhold  was  an  accomplice  of  Blackburn's.  We  are 
not  unmindful  of  Code  Section  5489,  which  forbids  a  **  con- 
viction" upon  the  uncorroborated  testimony  of  an  accomplice. 
Whether  this  section  can  properly  be  held  applicable  to  a 
contempt  proceeding,  is  a  question  which  we  neither  pass 
upon  nor  now  consider.  The  plaintiff  in  error  has  claimed 
nothing  under  such  section,  and  the  question,  therefore,  has 
not  been  argued  in  the  briefs.  But,  even  though  it  be  deemed 
not  applicable  to  a  contempt  proceeding,  nevertheless  the 
reason  underlying  the  statute  based  upon  human  experience 
appeals  to  the  trier  of  fact,  whether  jury  or  judge,  and  warns 
loudly  that  such  uncorroborated  evidence  is  presumptively 
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doubtful  as  a  matter  of  fact,  and  that  it  should  be  sorutiuized 
and  weighed  with  suspicious  care. 

II.  In  view  of  the  dissenting  opinions  presented  here- 
with, a  further  word  should  be  added.  This  is  not  a  case 
where  the  contempt  is  claimed  to  have  been  committed  in  the 

immediate  view  or  presence  of  the  courti  or 
'  vicuon :  an'n^- '  to  havc  comc  officially  to  its  knowledge.    Nor 

ment :  defer-  .     .  i    .        i   i  •  i  m<i 

encetoJuds-       IS  it  SO  Claimed  bv  either  party.    The  aceu- 

ment  of  trial  "^  tr       ,f 

irofthi'**^^  con-    sation  was  made  by  affidavit  showing  the 

nature  of  the  transaction,  as  required  by  Sec- 
tion 4464,  Code,  1897,  and  notice  to  show  cause  was  given. 
Section  4465,  Code.  The  hearing  was  on  oral  evidence,  and 
it  was  preserved  as  directed  in  .Code  Section  4466,  and  the 
decision  of  the  triaL  court  based  thereon,  there  being  no  state- 
ment of  the  judge  made  of  record,  as  is  exacted  when  he  acts 
on  personal  knowledge.  There  is  no  room  for  the  suggestion 
that  peculiar  personal  knowledge  possessed  by  the  trial  judge 
should  be  given  weight,  and  this  is  not  claimed,  by  either 
party  to  the  proceedings.  The  only  issue  presented  is  whether 
the  evidence,  preserved  as  required  by  Sec.  4466  of  the  Code, 
warranted  the  judgment  declaring  complainant  guilty  of  the 
contempt  charged.  The  order  is  9iade  subject  to  review 
through  proceeding  in  certiorari  by  Section  4468  of  the  Code. 
Some  question  is  raised  as  to  the  propriety  of  weighing  or 
reviewing  the  evidence  in  proceedings  of  this  kind.  And 
yet  this  has  been  done  in  cases  too  numerous  for  citation, 
especially  in  those  involving  the  sale  or  keeping  for  sale 
of  intoxicating  liquors  in  violation  of  injunctional  decrees. 
The  point  was  raised  in  Wells  v.  District  Court,  126  Iowa  340, 
and  the  court,  speaking  through  Bishop,  J.,  after  referring 
to  the  statutes,  said : 

*  *  That  by  revision  it  was  intended  that  the  court  sitting 
in  review  should  pass  upon  the  fact  question  involved,  so  far 
at  least  as  to  determine  whether  the  act  shown  to  have  been 
committed  was  or  was  not  sufficient  in  law  to  constitute  a 
contempt,  is  made  clear,  as  we  think,  by  the  reading  of  Code 


534  IvEENTioi.D  V.  Dr^Dr.EY.  [178  Iowa 

Section  4466.  Ther^  it  is  provided  that  all  the  evidence  upon 
which  the  action  of  the  court  is  founded  must  be  in  writing, 
and  made  a  part  of  the  record.  Such  would  be  an  idle  pro- 
ceeding if  the  judgment  of  the  court  as  to  the  legal  effect 
or  sufficiency  of  the  evidence  to  make  out  a  case  of  contempt 
could  in  no  instance  become  the  subject  of  review.  Without 
further  discussion^  it  will  be  sufficient  to  say  that  our  reports 
present  a  number  of  cases  where  the  right  to  review  the  facts 
in  contempt  cases  has  been  assumed. by  this  court,  and  we 
are  agreed  that  in  view  of  the  statute  such  right  is  not  open 
to  question." 

Til  Kmsell  v,  Anderson,  141  Iowa  583,  the  rule  was  stated 
thus : 

**As  the  proceeding  is  quasi  criminal,  ja  conviction  should 
not  be  sustained  unless  the  proof  of  guilt  is  clear  and  satis- 
factory,'' and  should  be  upheld  if  found  so  to  be. 

The  proposition  that  the  evidence  in  contempt  cases  may 
not  be  reviewed  and  weighed  is  somewhat  startling,  in  view 
of  the  very  large  number  of  decisions  where  this  has  been 
done.  These  decisions  expressly  approve  such  practice  and 
lay  down  the  rule  as  to  the  quantum  of  evidence  essential  to 
sustain  or  annul  the  order  of  the  trial  court.  We  are  not 
inclined  to  depart  from  the  rule  thus  established. 

Upon  the  record  before  us,  not  only  are  we  constrained  to 
hold  that  this  conviction  is  not  sustained  by  suflBcient  evi- 
dence, but  we  are  much  impressed  with  the  affirmative  prob- 
ability of  plaintiff's  innocence  of  the  offense  charged  against 
him.  This  conclusion  renders  our  duty  plain.  We  share  with 
the  dissenting  members  of  the  court  a  due  degree  of  reluctance 
to  interfere  with  the  conclusions  of  the  trial  court  in  matters 
that  strike  so  closely  to  the  purity  of  proceedings  before  it. 
Such  reluctance,  however,  will  not  justify  our  withholding 
from  the  litigant  an  award  of  his  substantial  rights  as  we  see 
them,  within  the  scope  of  our  jurisdiction  to  review.  Other- 
wise, the  right  of  appeal  would  be  without  substance.  In  this 
ease,  we  are  assured  by  the  character  and  experience  of  the 
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distinguished  trial  judge  that  no  one  would  be  swifter  than 
he  to  ask  of  us  correction  of  error  in  his  judgment  if  error 
be  found.  The  order  adjudging  the  plaintiff  guilty  of  con- 
tempt is  therefore — Reversed  and  AmiuUed. 

Deemer,  Ladd,  Gaynor  and  Salinger,  JJ.,  concur. 

Weaver  and  Preston,  JJ.,  dissent. 

Preston,  J.  (dissenting). — With  due  respect  to  the  judg- 
ment of  my  brothers,  I  dissent  from  the  majority  opinion. 
Without  going  into  all  the  questions  discussed,  I  shall  refer 
as  briefly  as  may  be  to  some  of  them.  The  case  was  care- 
fully and  thoroughly  considered  before,  and  a  part  of  the 
evidence,  at  least,  set  out  at  some  length.  So  far  as  I  have 
been  advised,  nothing  new  has  been  presented.  I  have  no 
pride  of  opinion  about  it,  and  if  I  thought  the  original  deci- 
sion was  wrong,  I  would  gladly  rectify  it;  but  I  have  again 
gone  over  the  record  carefully,  and,  even  though  as  the  trier 
of  the  fact  I  might  not  have  felt  justified  in  convicting  the 
defendant,  yet  it  seems  to  me  we  cannot,  under  the  rules  of 
law  which  we  have  ourselves  announced,  escape  from  the 
conclusion  that  there  was  such  a  conflict  in  the  testimony  that 
the  decision  of  the  district  judge  who  heard  and  saw  the  wit- 
nesses should  stand.  Though  the  original  opinion  was  set 
aside  by  the  granting  of  a  rehearing,  I  desire  to  refer  to  it, 
and  make  it  by  reference  a  part  of  this  dissent,  to  avoid  now 
setting  out  the  same  matters  again.  The  former  opinion  is 
reported  in  151  N.  W.  1076.  It  is  conceded  by  the  majority, 
as  I  understand  it,  tliat  there  is  a  conflict  in  the  evidence. 
The  trial  court  is  in  a  better  position  to  pass  upon  the 
credibility  of  the  witnesses  than  we  can  be.  We  have  so 
announced  the  rule  many  times. 

In  Cheodle  v.  Raheris,  150  Iowa  639,  a;t  642,  a  contempt 
case,  we  said : 

**  Relators  strenuously  contend  that  the  findings  are  with- 
out support  in  the  testimony.    .    .    .    No\^^,  while  the  findings 
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of  fact  made  by  the  trial  judge  are  not  conclusive,  they  are 
entitled  to  great  weight,  especially  where,  as  in  this  case,  the 
testimony  is  conflicting,  and  much  depends  upon  the  credibil- 
ity of  the  witnesses.  In  such  cases,  where  the'  witnesses  are 
before  the  trial  judge,  his  advantageous  position  in  discover- 
ing the  truth  should  not  be  disregarded." 

In  State  v.  Carp&nter,  124  Iowa  5,  at  11,  the  defendant 
was  charged  with  rape,  convicted  and  sent  to  the  penitentiary 
for  a  long  term  of  years,  and  the  conviction  was  sustained 
by  this  court.  Testimony  of  the  prosecuting  witness  given 
before  the  committing  magistrate  w^as  introduced  in  evidence 
as  impeaching  testimony,  and  this  court  said  that,  if  believed 
by  the  jury,  it  would  tend  strongly  to  discredit  her  testimony. 
But  it  was  held  that  the  weight  of  the  testimony  of  the  wit- 
ness, though  impeached, — ^as  it  is  contended  the  relator  was  in 
the  instant  case, — was  for  the  jury.  These  I  understand  to 
be  the  uniform  rules  adopted  by  and  governing  this  court. 

To  my  mind,  it  is  as  important  for  the  trier  of  a  dis- 
puted fact  question  to  see  the  witness  as  it  is  to  hear  what 
he  says.  In  my  own  experience  as  a  district  judge,  I  have 
heard  and  seen  a  witness  give  testimony  which,  from  his 
manner  alone,  was  to  my  mind  of  little  or  no  weight,  and  yet 
it  seemed  convincing  in  print.  It  seems  to  me  that  the 
majority  opinion  is  a  labored  effort  to  belittle  the  State's 
evidence.  I  concede  that  the  story  told  by  Blackburn  is  not 
creditable  to  him,  and  I  concede  that  he  is  not  a  man  of  good 
standing;  yet,  as  stated  in  the  original  opinion,  if  the  story 
he  tells  is  true,  and  he  is  guilty  of  the  transaction  he  tes- 
tifies to  as  to  his  dealings  with  plaintiff  Keenhold,  then 
necessarily  Keenhold  is  also  guilty.  It  occurs  to  me  that 
Blackburn's  testimony  ought  not  to  be  believed  for  the  pur- 
pose of  affecting  his  credibility  as  a  witness,  and  at  the 
same  time  disbelifved  for  the  purpose  of  absolving  Keenhold 
from  guilt. 

The  opinion  states  that  Blackburn  was  by  his  fellow 
jurors  observed  using  a  drug.     The  inference  from  this  is 
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that  there  was  some  impropriety  in  that;  but  witness  Curtis, 
who  testifies  to  this  matter,  says : 

**  Blackburn  said  to  me  when  I  entered  the  toilet  room, 
*I  have  got  an  awful  cold.  I  had  to  get  some  medicine  for 
it.'  " 

Blackburn,  in  rebuttal,  testifies,  that  he  did  not  tell  this 
witness  that  he  had  a  cold.     His  testimony  is : 

**I  remember  having  an  awfully  severe  toothache,  and 
my  face  was  swollen^  and  I  asked  his  honor  if  I  could  be 
excused  long  enough  to  get  something  for  it.  I  went  out 
and  got  a  little  bottle  of  clove  oil  and  chloroform  that  I  used 
by  rubbing  on  my  tooth.  That  is  the  bottle  that  Curtis 
referred  to." 

Again,  the  opinion  recites  that  Blackburn  was  caught 
in  the  act  of  petit  larceny.  The  statute  provides  that  it 
may  be  shown  that  a  person  has  been  convicted  of  a  felony, 
for  the  purpose  of  affecting  his  credibility.  The  testimony 
to  which  the  language  just  stated  refers  is  that  of  a  railroad 
jigent,  who  testifies  to  Blackburn's  taking  a  sack  of  coal; 
but  Blackburn  was  not  convicted,  and  the  railroad  agent  let 
him  go  because  Blackburn,  as  an  excuse  for  being  released, 
said  he  was  in  the  habit  of  taking  dope,  **and  sometimes  I 
take  cocaine."  There  was  no  trial,  nor  witnesses  examined 
to  determine  whether  Blackburn  was  guilty  of  petit  larceny 
in  taking  the  coal. 

Again,  the  opinion  says  that  Blackburn  was  a  man  with- 
out occupation.  One  witness  did  say  that  he  had  not  known 
of  his  working  for  some  years,  but  Blackburn  himself  says 
that  he  was  a  common  laborer. 

The  original  opinion  makes  much  of  the  fact,  in  regard 
to  the  conversation  about  Keenhold's  furnishing  liquor  to  the 
jurors,  that  the  liquor  was  not  produced,  although  it  is  con- 
ceded, as  I  understand  it,  that  his  conduct  in  that  respect 
was  reprehensible;  and  it  is  claimed,  also,  that  thp  talk 
between  Keenhold  and  jurors  about  liquor  does  not  cor- 
roborate the  charge  against  Keenhold  in  this  case.    To  my 
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mind,  it  is  corroboration.  I  concede  the  high  character  of 
Attorney  Bead,  and  that  the  evidence  does  not  show  a  motive 
for  Keenhold's  being  interested,  as  the  evidence  shows  he 
was,  in  the  result  of  the  case  upon  trial.  It  does  not  follow, 
however,  that  some  other  person  interested  in  the  suit  may 
not  have  had  some  arrangement  with  Keenhold.  I  under- 
stand the  rule  to  be  that  it  strengthens  a  criminal  case  or 
a  charge  of  this  kind  if  a  motive  is  shown,  yet  it  is  not 
necessary  to  do  so. 

The  evidence  shows  that  Keenhold  had  been  a  deputy 
sheriff;  that  at  the  time  in  question  he  was  a  deputy  game 
warden,  with  no  particular  business  in  the  courthouse  except 
to  see  a  man.  He  says  he  was  on  the  third  floor  of  the 
courthouse  only  once  in  several  weeks  before  this  transaction, 
but  two  or  three  witnesses  say  that  they  saw  him  -on  the  third 
floor  during  the  trial  of  the  case  in  question.  The  evidence 
also  shows  that  he  had  been  in  the  retail  saloon  business  for 
several  years.  He  admits  that  he  was  acquainted  with  court 
procedure,  and  he  must  have  been  familiar  with  the  rules 
about  persons'  talking  with  jurors  and  attempting  to  influ- 
ence them.  I  shall  in  a  moment  set  out  the  testimony  more 
fully  in  regard  to  this  transaction,  and  to  my  mind  it  does 
corroborate  Blackburn.  It  shows  that  Keenhold  was  about 
the  courthouse  and  the  corridors  suggesting  that  jurors  drink 
liquor,  and  suggesting  to  one  of  them  that  he  would  stock  a 
flshpond  for  the  juror.  These  things  all  took  place  during 
the  time  the  case  then  upon  trial  was  in  progress.  Jf  he  was 
doing  that  with  jurors  generally,  it  tends  to  show  a  plan  or 
system,  I  think,  and  also  is  competent  as  bearing  on  the 
question  as  to  whether  he  was  acting  in  good  faith  or  not. 
The  rule  as  to  this  is  stated  in  State  v,  Brady,  100  Iowa  191, 
at  195,  where  we  said : 

**It  is  said  in  argument  that  it  is  not  competent  for  the 
State  to  give  in  evidence  facts  tending  to  prove  other  distinct 
offenses,  for  the  purpose  of  raising  an  inference  that  the 
defendant  has  committed  the  crime   in  question;  nor  is  it 
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competent  to  show  that  he  has  a  tendency  to  commit  the 
offense  with  which  he  is  charged.  That  such  is  the  general 
rule  must  be  conceded.  But  to  this  rule  there  are  at  least 
two  well  defined  exceptions,  which  are  well  stated  by  Justice 
Stephen,  in  his  work  on  Evidence  (Art.  11)  as  follows:  .  .  . 
*  When  there  is  a  question  whether  a  person  said  or  did  some- 
thing, the  fact  that  he  said  or  did  something  of  the  same 
sort  on  a  different  occasion  may  be  proved,  if  it  shows  the 
existence,  on  the  occasion  in  question,  of  any  intention, 
knowledge,  good  or  bad  faith,  malice  or  other  state  of  mind, 
or  of  any  state  of  body  or  bodily  feeling,  the  existence  of 
which  is  in  issue,  or  is  deemed  to  be  relevant  to  the  issue. ' ' ' 

And  the  other  exception  is  in  regard  to  facts  showing 
system.  Keenhold  is  shown  to  have  been  a  shrewd  and 
experienced  man  in  such  matters,  and  it  seems  to  me  he  would 
naturally  test  out  the  feeling  of  the  jurors  as  to  whether  they 
would  permit  him  to  give  them  intoxicating  liquors,  without 
producing  it,  and  would  talk  about  it  first.  One  of  the  three 
or  four  jurors  to  whom  he  talked  about  this  seems  to  have 
been  indignant  about  it,  and  that  may  have  been  the  reason 
why  the  liquor  itself  was  not  produced,  if  he  had  liquor.  It 
is  fair  to  plaintiff  to  say  that  he  testified  that  he  had  none  on 
his  pereon,  but  there  is  other  evidence  on  that  point,  and  if 
he  did  have,  doubtless  he  would  deny  it,  being  charged  with 
improper  conduct  about  such  a  matter. 

To  my  mind,  the  evidence  which  I  shall  set  out  later  on 
a  little  more  fully  shows  that  Keenhold  was  unduly  inter- 
ested, during  the  progress  of  the  case  then  on  trial,  in  his 
intercourse  with  several  of  the  jurors  who  were  serving  on 
that  trial.  Referring  now  to  the  testimony  in  regard  to 
what  was  said  by  Keenhold  in  regard  to  liquor,  it  should  be 
borne  in  mind  that  the  juror  Blackburn  was  one  of  the  several 
jurors  with  whom  Keenhold  talked  about  giving  them  whisky. 
There  are  two  or  three  witnesses  corroborating  Blackburn  as 
to  this.  Goodbarn  testifies,  in  addition  to  the  evidence  set 
out  in  the  majority  opinion,  as  follows: 
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''I  am  an  inspector  for  the  Des  Moines  Gas  Company . 
I  was  a  member  of  the  jury  in  the  Powers  case,  in  which 
Blackburn  was  also  a  juror.  I  remember  the  occasion,  some 
4  or  5  weeks  after  the  Powers  trial  commenced,  of  jurors 
Davis,  Blackburn  and  myself  standing  in  the  corridor  at 
recess  time,  talking  together.  Mr.  Keenhold  came  up  and 
spoke  to  us  and  says,  *Well  boys,  I  have  got  a  little  whisky 
here  that  I  got  for  a  cold.'  He  says,  *  Maybe  you  would 
want  a  drink.'  I  says,  *Now  wait  a  minute,  George,  there  is 
nobody  going  to  drink  here.  I  forbid  you  to  give  them  any 
whisky.  We  are  not  going  to  drink  here.  The  best  thing  to 
do  is  to  pass  this  up.'  The  other  men  said  they  didn't  want 
any.  Keenhold,  as  I  remember,  reached  for  his  coat  pocket, 
but  he  didn't  take  anything  out.  I  didn't  see  any  whisky, 
and  whether  he  had  any  whisky  or  not  I  couldn't  tell  you.' 
Mr.  Davis,  either  before  or  after,  was  talking  about  wanting 
some  fish  in  his  pond  on  his  farm.  The  party  in  the  corridor 
broke  up  because  of  the  bailiff  calling  the  jury  into  the  box. 
I  do  not  know  if  Keenhold  knew  that  Blackburn,  Davis  and 
myself  were  members  of  the  Powers  jury,  but  he  would  know 
that  we  belonged  to  some  jury.  Afterwards,  while  the  case 
was  still  being  tried,  I  saw  Keenhold  at  least  twice  in  the 
courthouse  corridor.  One  time  I  saw  him  near  the  north 
entrance  on  the  first  fioor  about  adjournment  time;  the  next 
time  I  saw  him  was  in  the  corridor  on  the  third  floor.  I  don't 
remember  how  long  this  last  time  was  before  the  end  of  the 
Powers  trial.  I  saw  him  twice  on  the  third  floor  corridor 
during  the  progress  of  the  Powers  trial.  I  think  the  flrst 
time  I  saw  him  on  the  third  floor  was  when  the  talk  was  had 
about  \v^hisky." 

Witness  C.  R.  Davis  says : 

*  *  I  was  a  juror  in  the  Powers  case.  I  remember  of  talk- 
ing in  the  corridor  at  recess  time  during  the  trial  with  jurors 
Goodbam  and  Blackburn  and  with  Mr.  Keenhold.  .  .  . 
Keenhold  came  up  to  us  while  we  were  standing  in  the  cor- 
ridor.    When  Keenhold  came  np.  I  was  telling  about  building 
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a  little  fish  pond  on  my  place,  and  I  asked  him  if  he  could 
stock  it  up.  He  said  he  thought  he  could.  I  knew  he  was 
deputy  game  warden.  .  .  .  Somebody  coughed  a  little  or 
something,  and  Mr.  Keenhold  or  somebody  made  a  remark  to 
the  effect  that  *you  ought  to  have  something  for  that.'  Mr. 
Keenhold  I. think  then  said  he  had  something  in  his  pocket." 

Keenhold  himself,  as  a  witness,  testifies  in  regard  to  this 
transaction : 

**When  I  came  out  of  Judge  McHenry's  court,  I  saw 
Goodbarn  and  Conradi.  I  spoke  to  George  Conradi  by  say- 
ing that  *You  used  to  accuse  me  of  being  a  politician;  I  see 
you  have  got  to  be  a  juror.'  I  understood  that  he  was  on 
the  jury.  I  was  joking  with  Conradi  and  Gk)odbam,  and 
Davis  asked  me  if  he  could  get  some  fish  for  his  pond.  .  .  . 
Blackburn  at  the  time  had  his  hat  off,  and  I  asked  him  what 
he  was  doing  around  here,  and  he  replied  that  he  was  on  the 
jury.  ...  I  cannot  recall  now  who  the  man  was  that 
came  up  to  the  crowd  and  said  that  he  had  an  awful  bad 
cough.  I  said  to  the  man,  *You  ought  to  take  my  remedy; 
you  ought  to  have  some  good  liquor  and  honey  or  sugar.' 
Goodbarn  said,  *  George,  if  you  have  got  any  liquor,  you  can 't 
use  it  here.'  (Goodbarn,  when  on  the  stand,  testified  sub- 
Ktantially  as  to  what  was  said  on  Xhe  liquor  subject.)  I  told 
Davis  that  I  would  try  to  get  some  fish  for  his  pond.  I  know 
that  jurors  are  not  expected  to  use  intoxicating  liquor  while 
serving.  When  I  turned  around  and  left  Blackburn,  some 
man  whom  I  don't  recall  coughed  and  said  he  had  a  bad  cold. 
In  a  jocular  way,  I  said,  *  You  ought  to  take  some  good  whisky 
and  honey  or  syrup  or  something  of  that  kind.'  I  think  per- 
haps Goodbarn  thought  I  was  serious  when  he  said  that  liquor 
couldnt  be  used  here.  He  simply  said,  in  his  good,  old- 
fashioned  way,  *You  can't  use  none  of  that  stuff  here.'  I 
think  Goodbarn  told  the  truth  as  he  remembered  it,  but  he 
misunderstood  my  motives  in  saying  what  I  said  to  the  man 
that  coughed.  Just  then  Davis  inquired  about  obtaining  fish 
for  his  pond. ' ' 
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It  may  be  remarked  in  passing  that  it  is  difficult  some- 
times for  a  witness  to  describe  accurately  a  cough  or  a  wink 
under  such  circumstances,  but  it  is  very  readily  understood 
by  those  who  see  it.  I  might  also  remark  that,  if  Blackburn 
was  in  the  habit  of  using  intoxicating  liquor  and  of  borrowing 
small  sums  of  monev,  and  these  facts  were  known  to  Keen- 
hold,  then  such  a  man  as  Blackburn  would  be  the  one  most 
likely  to  be  approached. 

I  desire  to  set  out  a  little  more  of  the  testimony  of  relator 
Keenhold.  He  said  that  he  would  be  67  years  old  in  August ; 
that,  at  the  time  in  question,  he  came  to  the  courthouse  to  see 
one  Mead,  who  was  going  to  the  hospital;  that  he  had  been 
told  that  Mead  was  at  the  courthouse  in  one  of  the  court 
rooms. 

*  *  I  first  went  to  Judge  Dudley  *s  court  room.  There  was 
a  jury  in  the  box  at  the  time.  I  remember  speaking  to  John 
Read  while  in  the  court  room,  find  he  said  something  to  me 
about  it  being  about  duck  time,  or  if  ducks  were  about  ripe ; 
then  I  went  into  Judge  Brennan's  court  room  looking  for 
]\Iead,  and  then  I  went  into  I\IcIIenry's  court  room  and  did 
not  locate  Mead  tliere.  As  I  came  into  the  corridor,  the  jury 
in  Judge  Dudley's  court  room  had  been  granted  a  recess.  I 
may  have  been  at  Hood's  saloon  on  the  evening  of  that  day 
talking  to  friends  for  half  an  hour  or  an  hour,  and  during 
that  time,  I  may  have  entered  the  toilet  room.  I  may  have 
taken  a  drink  while  in  Ilood's  saloon.  I  was  not  under  the 
influence  of  liquor  while  in  Hood's  saloon.  Up  to  four  years 
ago.  I  was  in  the  retail  saloon  business  in  Des  Moines  for  4 
or  5  years. ' ' 

Some  of  the  witnesses  testifying  to  Blackburn's  moral 
character  and  reputation  for  truth  were  not  well  acquainted 
with  him.     One  of  them,  McNutt,  says: 

*'I  do  not  know  where  he  now  lives.  He  used  to  live 
at  different  places  in  East  Des  Moines.  That  was  some  years 
ago.  ...  I  have  not  been  in  a  position  where  I  paid  any 
attention  to  him  or  heard  much  about  him.'* 
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Witness  Simms,  a  city  detective,  testifies  to  Blackburn 's 
moral  character,  that  it  was  bad,  but  on  cross-examination 
says: 

''I  mean  that  Blackburn  is  a  man  who  is  considered  by 
the  police  department  as  an  undesirable,  and  as  belonging  to 
the  gang  of  *  can-rushers.'  '* 

It  is  impossible,  of  course,  to  set  out  all  the  evidence, 
and  I  shall  not  take  the  time  or  space  to  refer  further  to  the 
testimony.  As  I  understand  the  record,  the  Powers  case,  then 
on  trial,  had  been  proceeding  for  4  or  5  weeks,  and  was  an 
important  case.  When  this  matter  came  up,  the  trial  court 
promptly,  and,  as  I  think,  very  properly,  discharged  the 
jury  in  that  case,  upon  the  record,  or  at  least  a  part  of  the 
record,  we  now  have  before  us  in  regard  to  this  matter.  To 
my  mind,  to  hold  that  Keenhold  is  not  guilty  is  to  hold  that 
Blackburn  was  not  guilty  of  the  acts  charged,  and  that  the 
trial  judge  improperly  discharged  the  jury.  It  may  be 
thought  that  the  items  of  evidence  I  have  set  out  do  not  all 
directly  corroborate  the  particular  charge  made  against  the 
relator,  but  some  of  them  do  directly,  and  others  indirectly. 
In  my  opinion,  even  though  Blackburn  is  impeached,  there 
was,  under  the  rules  of  law  and  under  the  record  in  this 
ease,  such  a  conflict  in  the  evidence  as  to  make  it  a  question 
for  the  trial  judge,  and  I  think  the  evidence  is  sufiScient,  and 
the  corroboration,  if  any  is  required,  sufficient,  to  sustain  the 
conviction.     I  would  affirm. 

Weaver,  J. — I  agree  with  Mr.  Justice  Preston  that  the 
judgment  of  the  district  court  in  this  case  is  one  which  we 
ought  not  to  disturb.  Contempt  of  court  committed  in  the 
actual  or  constructive  presence  of  the  court  by  interfering 
with  the  orderly  course  of  justice  is  one  thing;  contempt  of 
court,  punishment  for  which  is  provided  by  statute  as  an  aid 
to  the  enforcement  of  a  civil  right  or  of  the  administration 
of  the  criminal  law,  is  quite  another  thing.  The  right  to  take 
cognizance  of  and  punish  the  former  is  inherent  in  every 
court  of  record.    In  the  latter  case,  hearing  can  be  had  and 
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punishment  inflicted  only  upon  the  individual  complaint  of 
some  person  ag^eved,  or  of  some  officer  or  some  individtial 
citizen  acting  in  the  public  interest.  In  the  first  case,  vindi- 
cation of  the  authority  and  dignity  of  the  court  is  the  primary' 
object  in  view;  but  in  the  latter,  it  is  the  vindication  of  a 
private  right  or  of  the  authority  of  the  law,  rather  than  of 
the  court  itself.  In  the  first  case,  as  I  already  suggested, 
the  authority  to  hear  and  punish  is  inherent  in  the  court; 
while  in  the  second  case,  it  is  ordinarily  conferred  by  statute. 
The  business  of  a  trial  court,  the  conduct  of  a  trial,  and  the 
demeanor  and  behavior  of  persons  in  and  about  the  court, 
are  peculiarly  under  the  observation  of  the  trial  judge;  he 
is  naturally  and  properly  sensitive  to  the  atmosphere  which 
envelops  a  case  on  trial;  and,  if  there  be  any  malign  or 
improper  influence  at  work  to  thwart  the  due  course  of  jus- 
tice,  apparent  to  him  or  brought  to  his  notice,  it  is  of  the 
highest  importance  that  he  shall  promptly  take  official  cog- 
nizance of  it  and,  by  prompt  punishment  of  the  contemnor, 
discourage  its  continuance  or  repetition.  To  put  it  in  the 
power  of  the  offender  to  delay  his  punishment  by  appeal  or 
certiorari,  and  to  hold  that  the  appellate  tribunal,  which  can- 
not  possibly  know  or  appreciate  the  situation  as  it  was  seen 
and  known  by  the  court  below,  may  proceed  to  a  technical 
review  of  the  sufficiency  of  the  evidence,  is  in  effect  to  render 
the  power  and  right  to  punish  for  contempt  of  very  little 
value  for  the  protection  of  trial  courts.  It  is  true,  doubtless, 
that  the  scope  of  review  by  certiorari  in  contempt  proceedings 
generally  has  been  materially  enlarged  in  many  jurisdictions 
by  statute  or  by  established  practice,  but  the  great  weight  of 
the  authorities  and  precedents  still  tend  to  maintain  the  rules 
which  protect  proceedings  for  punishment  of  contempts  com- 
mitted in  open  court,  or  in  its  constructive  presence,  against 
nullification  upon  appeal  or  by  certiorari,  save  only  where 
gross  abuse  of  discretion  is  made  clearly  to  appear. 

'*In  the  absence  of  statutory  regulation,  the  matter  of 
dealing  with  contempts,  and  when  and  how  they  shall  be 
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punished,  are  within  the  sound  discretion  of  the  trial  court, 
and,  unless  such  discretion  is  grossly  abused,  the  decision 
must  stand."     9  Cyc.  67,  and  cases  in  note. 

**  Every  fact  found  by  a  court  in  a  proceeding  for  con- 
tempt is  to  be  taken  as  true,  and  every  intendment  is  to  be 
made  in  favor  of  its  record,  if  it  appears  within  the  juris- 
diction of  the  court.''    Id.  p.  68. 

Nor  will  the  credibility  of  witnesses  be  inquired  into  by 
the  reviewing  court  upon  certiorari.  Carver  v.  ChapeU,  70 
Mich.  49.  In  many  jurisdictions,  it  is  held  that,  upon  cer- 
tiorari for  contempt,  only  jurisdictional  matters  will  be  in- 
quired into  {McClatchy  v.  Superior  Court,  119  Cal.  413) ; 
and,  while  it  may  be  admitted  that  the  rule  is  not  thus  strictly 
narrowed  in  our  practice,  it  illustrates  the  general  intent  and 
purpose  of  appellate  tribunals  to  preserve  in  the  trial  courts 
an  effective  power  to  vindicate  and  maintain  their  own  dig- 
nity and  authority.  It  has  been  held  in  this  state  that,  where 
a  tribunal  is  vested  with  discretion,  the  correctness  of  its 
decision  will  not  be  inquired  into  upon  certiorari.  {Hildreth 
V.  Crwwfordy  65  Iowa  339),  and  that,  upon  such  proceeding, 
this  court  will  not  consider  the  weight  of  the  evidence  {Wise 
V.  Cha)iey,  67  Iowa  73),  though  it  may  be  conceded  that  this 
court  will  look  into  the  evidence  far  enough  to  see  whether, 
taking  it  as  true,  it  has  any  tendency  to  prove  an  act  which, 
under  any  view  of  the  case,  will  constitute  a  contempt  ( WeUs 
V.  District  Cmirt,  126  Iowa  340).  Beyond  that,  we  cannot 
go,  without  depriving  the  trial  courts  of  all  effective  power 
for  the  punishment  of  contemptuous  behavior  in  their 
presence. 

I  do  not  care  to  review  the  evidence  in  this  case,  further 
than  to  say  that  there  is  testimony  which,  if  true,  shows  an 
act  clearly  punishable  as  for  contempt,  and  I  think  there  is 
nothing  clearer  or  better  established  than  that  we  have  no 
authority  to  pass  upon  its  credibility.  No  court  has  ever 
gone  to  the  extent  of  holding  that,  upon  certiorari  or  upon 
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a[>peal  in  contempt  proceedings,  the  defendant  is  entitled  to 
a  trial  de  novo;  yet,  as  1  read  the  majority  opinion,  this  is 
what  the  court  awards  to  this  defendant;  for  it  is  only  by 
reviewing  the  evidence  and  passing  adversely  upon  the  credi- 
bility of  the  principal  witness  that  the  result  announced  by 
the  majority  is  possible. 

The  holding  of  the  majority  is,  in  my  judgment,  a  very 
unfortunate  one,  and  may  well  bring  discouragement  to  the 
judges  of  trial  courts,  especially  those  in  populous  centers 
where  judicial  proceedings  (especially  trials  to  a  jury)  are 
peculiarly  exposed  to  contaminating  and  corrupting  influ- 
ences, the  discovery  and  exposure  of  which  is  always  difficult 
and  often  impossible. 

I  think  the  writ  of  certiorari  should  be  dismissed. 


F.  S.  Monroe,  Appellant,  v.  Elma  Crabtree,  Appellee. 

SPECIFIC  PERFOBMANCE*    Contracts  Enforceable — '  'Fipit  Chance 

1  to  Buy."  Specific  performance  may  not  be  decreed  of  a  con- 
tract which  Himply  provides  that,  if  the  owner  of  land  "concludefi 
to  sell,"  he  will  give  the  other  party  to  the  contract  the  first  rig^ht 
to  buy,  on  stated  terms. 

SPECIFIC  PEBFOBMAKCE:      Contracts  Enfozceable — ^Non-Mutual 

2  Contracts.  Whether  specific  performance  of  a  contraet  which 
simply  provides  that,  if  the  owner  of  lands  '* concludes  to  sell,"  he 
will  give  the  other  party  the  first  chance  to  buy  on  stated  terms, 
should  be  refused  on  tlie  ground  of  non-mutuality,  qimere, 

CONTBACTS:    Breach — ^Land  Contract — ''First  Chance  to  Buy."    A 

3  contract  wherein  the  owner  of  property  agrees  that,  if  he  "con- 
cludes to  sell,"  he  will  give  the  other  party  the  first  chance  to  buy, 
on  stated  terms,  is  only  breached  by  an  actual  sale  to  a  stranger 
to  the  contract. 

Apped  from  Wirmeshiek  District  Court. — ^A.  N.  Hobson, 

Judge. 

Wbdnesday,  November  22,  1916. 
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This  is  an  action  in  equity  for  the  specific  performance 
of  a  contract  to  convey  lands.  Defendant's  demurrer  to  the 
petition  was  sustained.     PlaintiJBf  appeals. — Afflrfned, 

Burling  &  Burling,  for  appellant. 

W.  M,  AUen  and  E,  R,  Acres,  for  appellee. 

Preston,  J. — The  petition  alleges,  substantially  that,  on 
April  11,  1910,  defendant  was  the  wife  of  one  Arlow  Crab- 
tree,  and  said  parties  were  the  owners  of  the  land  in  con- 
troversy ;  that  on  said  date  plaintiff  purchased 
Ft>AMANCB:con-  said  real  estate  from  defendant  and  her  hus- 

tr&cts  enforce- 
able ."first  band;  that,  at  about  said  time,  plaintiff  paid 

chance  to  buy."  .  >  i'  i' 

part  of  the  consideration,  and  warranty  deed 
was  executed  by  defendant  and  her  husband  in  favor  of 
plaintiff,  which  deed,  together  with  the  contract,  was  depos- 
ited in  bank  for  safe  keeping ;  that  thereafter,  owing  to  some 
difficulty  between  defendant  and  her  husband,  the  Crabtrees 
requested  that  said  sale  be  abandoned ;  and  that,  in  order  to 
induce  plaintiff  to  change  said  contract,  the  Crabtrees  entered 
into  a  written  contract.    This  contract  is  as  follows : 

**Castalia,  Iowa,  April  11th,  1910.  This  agreement,  made 
and  entered  into  this  11th  of  April,  1910,  by  and  between 
Arlow  Crabtree  and  Elma  Crabtree,  and  F.  S.  Monroe,  all  of 
Winneshiek  County,  Iowa,  that  in  case  the  said  Arlow  and 
Elma  Crabtree  shall  conclude  not  to  sell  the  land,  as  per  deed 
made  to  the  said  F.  S.  Monroe  on  this  11th  day  of  April, 
1910,  then  the  said  parties  reserve  the  right  to  declare  the 
said  deed  null  and  void  by  paying  back  to  the  said  F.  S. 
Monroe  the  $600  this  day  paid  on  the  purchase  price  of  land 
described  in  said  deed,  with  interest  at  the  rate  of  6%  from 
date.  Mortgage  made  to  secure  the  above  amount.  It  is 
understood  that,  should  the  said  Arlow  Crabtree  and  Elma 
Crabtree  change  their  mind  as  to  the  sale  of  the  land  described 
in  said  deed  referred  to,  that  the  said  F.  S.  Monroe  shall  have 
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the  fii*8t  chance  to  purchase  the  said  land  at  the  sura  of  $2,808 
at  any  time  hereafter  when  they  do  conclude  to  sell  the  land 
described  in  the  deed  referred  to. 

**Elina  Crabtree. 

Arlow  Crabtree. 

F.  S.  Monroe." 

It  is  further  alleged  that,  on  March  1,  1911,  the  husband 
assigned,  transferred  and  conveyed  to  plaintiff  all  his  right, 
title  and  interest  in  and  to  the  real  estate.  The  paper  which 
plaintiff  claims  is  such  conveyance  is  as  follows : 

*'Castalia,  Iowa,  March  1st,  1911.  Received  from  F.  S. 
Monroe  the  sum  of  $154,  in  full  payment  of  all  my  right, 
title  and  interest  to  and  for  the  following  described  premiaes, 
to  wit:  NE14  of  NEi/4  (except  4  acres)  of  Sec.  9,  Twp.  96, 
Range  7,  as  per  deed  now  in  possession  of  the  Castalia  Sav- 
ings Bank,  held  under  contract  between  Arlow  Crabtree  and 
Elma  Crabtree  and  F.  S.  Monroe,  and  dated  April  11th,  1910. 

'* Arlow  Crabtree." 

It  is  alleged  that,  on  said  datx»,  Arlow  Crabtree  was  the 
husband  of  defendant,  but  that  they  have  since  been  divorced ; 
that  the  title  to  said  land  is  at  present  of  record  in  the  name 
of  the  defendant,  Elma  Crabtree;  that,  after  the  execution 
of  the  contract  of  April  11th,  defendant  and  her  husband 
obtained  from  plaintiff  permission  to  break  up  certain  parts 
of  said  land,  and  also  got  plaintiff  to  furnish  seed  to  re-seed 
otlier  parts  of  the  land,  and  that  such  seed  was  furnished  by 
plaintiff  about  the  last  of  April,  1910;  that  defendant  Elma 
lias  changed  her  mind  as  to  the  sale  of  said  lands,  and  that 
she  has  recently  offered  to  sell  the  same  to  other  parties; 
that,  on  July  13,  1915,  plaintiff  offered  to  pay  defendant 
Elma  the  sum  of  $2,808,  and  demanded  that  she  execute  a 
deed  to  him  for  said  real  estate,  but  defendant  refused  to 
execute  such  deed,  and  refused  to  convey  the  premises  to 
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plaintiff  in  accordance  with  the  terms. of  said  contract,  stat- 
ing that  she  was  not  bound  by  it ;  that  plaintiff  now  holds  a 
note  against  defendant,  secured  by  mortgage  dated  March  21, 
1911,  for  $2,200,  past  due,  with  interest  at  5  per  cent  per 
annum,  and  that  there  is  now  due  thereon  $2,346 ;  that  plain- 
tiff has  offered  to  surrender  said  note  and  mortgage  to  defend- 
ant, together  with  a  release  of  a  mortgage,  and  to  pay  her  in 
cash  the  difference  between  the  amount  due  on  the  note,  and 
$2,808,  the  amount  of  the  consideration  specified  in  the  con- 
tract, and  has  demanded  that  defendant  execute  a  deed  in 
favor  of  plaintiff,  conveying  said  premises  according  to  the 
terms  and  conditions  of  the  contract,  or  that  she  turn  over 
to  plaintiff  for  said  consideration  the  deed  that  was  deposited 
with  the  contract  for  safe  keeping;  that  plaintiff  has  always 
been  ready,  willing  and  anxious  to  carry  out  his  part  of  the 
contract,  and  is  now  ready  and  willing  to  perform,  and  to 
deposit  in  court  the  said  note  and  mortgage,  together  with  a 
release  of  the  mortgage,  and  pay  in  cash  the  difference  between 
the  amount  due  on  the  note  and  $2,808,  upon  defendant's 
depositing  in  court  for  plaintiff  the  proper  deed  of  convey- 
ance. The  warranty  deed  before  referred  to  is  not  set  out 
in  the  record.  There  is  no  claim  that  defendant  has,  in  fact, 
conveyed  the  premises  to  any  other,  person,  or  that  she  has 
entered  into  a  binding  contract  to  so  convey. 

The  principal  point  argued  is  as  to  whether  the  contract 
by  its  terms  was  lacking  in  mutuality.  Plaintiff  contends,  and 
cites  authorities  by  which  he  claims,  that  the  contract  fixes 
the  price,  the  time  and  terms  of  payment,  and  gives  a  definite 
description  of  the  premises,  and  is,  therefore,  enforciblc;  and 
that,  even  though  the  contract  be  considered  as  a  mere  option, 
plaintiff  would  be  entitled  to  a  specific  performance.  On  the 
other  hand,  it  is  contended  by  defendant  that  a  contract,  to 
be  specifically  enforced  by  the  court,  must  be  mutual;  that 
is  to  say,  such  that  it  might,  at  the  time  it  was  entered  into, 
have  been  enforced  by  either  of  the  parties  against  the  other, 
citing  Luse  v.  Deitz,  46  Iowa  205,  New  York  Brokerage  Co, 
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V.  Wharton,  143  Iowa  61,  Gossard  v,  Crosby,  132  Iowa  155  ; 
that  the  contract  must  be  complete  iu  all  its  parts  and  con- 
tain all  the  material  terms;  and  that  none  of  these  terms 
must  be  left  to  be  settled  by  future  negotiation ;  that  it  must 
also  be  certain,  and  each  of  the  material  terms  must  be 
expressed  with  sufficient  clearness  and  definiteness  to  enable 
the  court  to  ascertain  the  intent  of  the  parties,  and  to  frame 
its  decree  in  accordance  with  such  intent ;  that  the  court  can- 
not make  a  contract  for  the  parties,  citing  36  Cyc.  587,  Wolf 
V,  Lodge,  159  Iowa  162,  KinmoAi  v.  Botts,  147  Iowa  474, 
M&yer  Land  Co.  v,  Pecor  (S.  D.),  101  N.  W.  39;  and  further, 
that  the  time,  terms  and  manner  of  payment,  etc.,  are  mate- 
rial terms  of  an  executory  contract  to  sell  real  estate,  citing 
Kinmwn  v.  Botts,  supra,  Meyer  Land  Co.  v,  Pecor,  supra; 
and  that  a  memorandum  -of  an  executory  contract  for  the 
sale  of  real  estate  cannot  be  specifically  enforced  by  the  court 
{Fislier  v.  Bucha^ian  [Nebr.],  96  N.  W.  339). 

The  appellee's  contention,  more  specifically  stated,  is 
that,  because  the  provision  of  the  contract  is  only  tliat,  if 
defendant  Elma  Crabtree  shall  at  any  time  hereafter  conclude 
to  sell  said  real  estate,  plaintiff  shall  have  the  first  chance  to 
purchase  the  same  at  a  certain  price  named  in  the  alleged 
contract,  the  plaintiflP  is. under  no  obligation  to  purchase  at 
that  price;  and  that,  therefore,  there  is  no  mutuality  of  the" 
contract;  and  that,  as  defendant  could  not  have  had  specific 
performance  against  the  plaintiff,  plaintiff  could  not  have 
specific  performance  against  the  defendant,  citing  Luse  v. 
Deitz,  supra.  It  is  also  thought  by  appellee  that,  as  there  is 
no  certainty  as  to  the  time  of  performance,  for  that  reason 
there  is  a  lack  of  mutuality;  and  on  this  point  they  cite 
Oli/ve  V,  Dougherty,  3  Q.  Greene  371  ;  Fisher  v,  Buchanan. 
supra.  Appellant  lays  stress  upon  the  fact  that,  as  he  claims, 
the  then  husband  of  defendant  conveyed  to  plaintiff  all  his 
interest  in  the  land,  by  the  paper  dated  jMarch  1,  1911,  here- 
tofore set  out.  Appellee  contends  that  this  is  not  a  transfer, 
asjsignTuent  or  conveyance  of  any  interest  in  the  real  estate, 
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but  is  simply  a  receipt  from  the  then  husband  of  defendant 
to  plaintiff,  and  that  it  has  nothing  to  do  with  the  obligations 
of  defendant  Elma  to  plaintiff.  However  this  may  be,  defend- 
ant did  not  sign  that  receipt,  and  is  not  a  party  to  it.  There 
is  nothing  in  the  record  showing  the  provisions  of  the  divorce 
decree  between  the  defendant  and  her  husband  as  to  their 
property  rights. 

We  deem  it  unnecessary  to  pass  upon  these  different  ques- 
tions.   It  is  enough  to  say  that,  to  say  the  least  of  it,  it  is 
doubtful  whether  there  is  sufficient  mutuality  to  entitle  plain- 
tiff to  a  specific  performance.    If  this  is  so, 
'  poHifANCBioon*  there  was  no  abuse  of  the  legal  discretion  of 
abie:non-mu-     the  court  in  refusing  a  decree  as  prayed  by 

tual  contracts.         ,..«..«  ,,  j^" 

plaintiff.  After  all,  as  we  look  at  it,  whether 
plaintiff  is  entitled  to  a  specific  performance  depends  upon 
that  part  of  the  contract  where  it  is  alleged  that  defendant 
has  offered  to  sell  the  property  to  others,  and  this  is  the  part 
of  the  contract  upon  which  plaintiff  relies  as  entitling  him  to 
performance.  It  occurs  to  us  that,  even  though  defendant 
stated  to  another  that  she  was  willing  to  sell  the  pi'operty, 
still  she  would  not  be  obliged  to  sell.  Even  after  that,  she 
could  again  change  her  mind  and  refuse  to  sell  to  such  other 
person  or  anyone,  unless  there  was  an  actual  sale.  As  stated, 
there  is  no  claim  that  there  was  any  sale.  As  we  construe  the 
3  Contracts:  contract,  there  would  be  no  liability  on  her 
contract^-^flrst  P^^  ^^  plaintiff,  cvcu  if  the  contract  was 
chance  to  buy."    ^^hcrwisc  cnforciblc,  until  there  was  a  sale 

of  the  property  by  her.  Under  such  circumstances,  there 
might  then  be  a  breach  of  the  contract  entitling  plaintiff  to 
damages.  This  l^st  proposition,  we  do  not,  of  coui^e,  now 
determine. 

Our  conclusion  is  that  the  trial  court  rightly  sustained 
the  demurrer,  and  the  judgment  is,  therefore, — Affirmed. 

Evans,  C.  J.,  Deemer  and  Weaver.  JJ.,  concur. 
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Henby  Mullong,  Appellee,  v.  John  Mullong,  Appellant. 

NEW  TRIAL:     Kewly  Discovered  Evidence — ^Diligence.    Becord  re- 

1  viewed,  and  held  to  show  sufficient  diligence  in  the  diaoovery  of  a 
receipt  showing  payment  of  the  debt  sued  on. 

NEW  TBIAIj:    Newly  Discovered  Evidence — Duty  of  Court.    A  newly 

2  discovered  receipt,  showing  payment  of  the  debt  sued  on,  being 
shown  to  be  prim/i  facie  genuine,  should,  tor  the  purpose  of  a  motion 

for  a  new  trial,  he  treated  as  genuine, 

NEW  TRIAL:    Newly  Discovered  Evidence— fiiconsistent  Conduct — 

3  Explanation.  Apparently  inconsistent  conduct  of  a  movant  for  a 
new  trial  is  not  necessarily  an  obstacle  to  granting  the  motion. 
So  held  on  an  application  for  new  trial  by  reason  of  the  discovery 
of  a  receipt  showing  payment  of  the  debt  sued  on,  the  applicant 
not  having  made  mention,  during  the  trial,  of  any  receipt. 

NEW  TRIAL:     Newly  Discovered  Evidence — Cumulative  Evidence. 

4  A  written  receipt  showing  payment  of  a  debt  sued  on  is  not 
cumulative  to  oral  evidence  that  the  debt  had  been  x>aid. 

NEW  TRIAL:     Refusal  to  Grant— Duty  of  Appellate  Court    Prin- 

5  ciple  recognized  that  the  appellate  court  will  more  closely  scan  a 
ruling  reftiaing  a  new  trial  than  one  granting  a  new  trial. 

Appeal  fro-m  Plymouth  District  Court. — William  Hutchin- 

soNT.  Jiulfre. 

Wednesday,  November  22,  1916. 

Action  upon  two  promissory  notes.  Defendant  pleaded 
payment  of  one  note,  and  admitted  the  execution  and  delivery 
of  the  other ;  and,  for  the  amount  thereof^  with  interest  and 
costs,  offered  to  confess  judgment.  The  case  was  tried  to  the 
court  without  a  jury,  resulting  in  a  judgment  for  the  amount 
of  both  notes.  Thereafter,  and  within  due  season,  defendant 
filed  a  motion  for  a  new  trial,  based  on  newly  discovered  tes- 
timony. The  trial  court  denied  the  motion,  and  defendant 
appeals. — Reversed. 


I 
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T.  M.  Zinkj  for  appellant. 

Kas8  Bros,  &  Sievers,  for  appellee. 

Debhxb,  J. — ^Defendant  testified,  on  the  trial,  to  the  pay- 
ment in  cash  of  the  first  note ;  and  this,  the  plaintiff  squarely 
denied    Some  other  testimony  was  adduced,  but  this  was 
1  New  TRiAi  •        addressed  almost  wholly  to  collateral  matters. 
S?<S^ei^d^ce:     ^  ^  Original  testimony,  defendant  made  no 
diligence.  reference  to  any  receipt's  having  been  given 

him  by  plaintiff.  Three  days  after  judgment  was  rendered, 
defendant  filed  a  motion  for  a  new  trial,  based  upon  newly 
discovered  testimony,  this  testimony  being  a  receipt  for  the 
amount  of  the  first  note,  purporting  to  be  signed  by  plaintiff. 
This  receipt  does  not  bear  any  date.  It  was  found,  accord- 
ing to  the  showing  made,  by  accident,  in  looking  over  some 
old  papers ;  and  the  finding  thereof  is  amply  sustained  by  the 
record.  There  is  also  testimony  to  the  effect  that  what  pur- 
ports to  be  plaintiff's  signature  thereto  is  genuine.  The 
plaintiff,  in  a  counter  showing,  denied  that  he  signed  the 
receipt^  or  that  he  directed  or  authorized  anyone  to  sign  it 
for  him.  The  showing  of  diligence  on  the  part  of  the  defend- 
ant is  as  follows : 

'^I  further  state  that,  while  uncertain  about  the  matter, 
I  thought  I  had  a  receipt  for  the  money  paid  by  me,  as  herein 
stated,  but  I  could  not  find  the  same  before  the  trial  of  said 
action,  having  searched  for  the  same  through  my  papers  and 
where  I  usually  kept  my  papers  and  receipts.  I  further 
state  that  the  said  receipt  must  have  been  inside  of  some 
other  paper,  as,  when  I  emptied  out  all  the  papers  in  a  valise 
in  whi^h  the  same  was,  it  fell  out  upon  the  floor  from  other 
papers.  I  further  state  that  I  searched  through  the  same 
papers  for  the  receipt  before  the  trial  of  said  action  and  did 
not  find  the  same,  and  decided  that  it  had  been  lost.  From 
the  fact  that  I  failed  to  find  the  receipt  when  I  searched  for 
it  leads  me  to  the  conclusion  t^at  the  same  was  inside  of 
some  other  papers,  and  I  failed  to  discover  the  same.    I 
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further  state  that  if  I  could  have  foun^  the  said  receipt  I 
would  have  produced  the  same  upon  the  trial  of  said  action." 
Plaintiff  claims  that  the  trial  court  was  right  in  denying 
the  motion  for  a  new  trial,  because  the  signature  to  the  receipt 
is  not  genuine ;  for  the  further  reason  that  defendant  was  a 
witness  upon  the  trial,  and  made  no  mention  of  any  receipt ; 
and,  finally,  because  he  did  not  exercise  proper  diligence  in 
discovering  the  paper;  and,  in  any  event,  the  testimony  is 
cumulative  in  character. 

As  to  the  first  proposition, — ^the  genuineness  of  the  sig- 
nature,— ^it  is  manifest  that  for  the  purposes  of  this  motion, 
and  for  no  other,  we  must  treat  the  signature  as  genuine; 
o  .XEwxRiAi,-         ^^^  defendant  made  out  at  least  a  prima- 
o?i^i  evidence :     ^^^^^  ^^c  upou  that  proposition,  and,  on  a 
duty  of  court      motion  for  a  new  trial,  neither  the   court 

below  nor  this  court  is  justified  in  weighing  conflicting  tes- 
timony;  that  is  a  question  for  court  or  jury  upon  a  new  trial. 
It  is  true  that  defendant  was  a  witness  upon  the  original 
trial,  and  that  he  said  nothing  about  a  receipt;  but  this  is 
explained  in  his  motion  for  a  new  trial,  as  will  be  observed 
3  ^^^  ^jjj^L :        ^T^Toi  the  quotation  already  made.    The  same 
ercd^ evidence:     observation  may  be  made  with  reference  to 
comTuct^^cxpia-  the  question  of  defendant's  diligence.     We 

think  it  was  sufiicient. 
Lastly,  cumulative  testimony  is  testimony  of  the  same 
kind  and  to  the  same  point.    The  testimony  does  go  to  the 
same  point, — ^that  is,  to  the  fact  of  payment, — ^but  it  is  not 

of  the  same  kind.    The  testimony  adduced 
newly  discdv-      at  the  trial  was  oral,  and  directed  to  the 

(^red  evidence  * 

rumuiative  evi-   fact  of  payment,  giving  the  circumstances 

thereof;  the  newly  discovered  testimcmy  is 
written,  and  amounts,  if  the  receipt  is  genuine,  to  an  admis- 
sion on  the  part  of  plaintiff  that  he  did  receive  the  money 
from  defendant.  Manifestly,  the  newly  discovered  testimony 
was  not  cumulative.  BuUwrd  v.  Bidlard,  112  Iowa  423 ;  ChUh 
v.  BeU,  153  Iowa  511 ;  Smith  y.  Stnith,  160  Iowa  111. 
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Of  course,  a  motion  for  a  new  trial  is  addressed  to  the 
sound  discretion  of  the  trial  court;  but  this  is  a  legal  dis- 
cretion, and  subject  to  review  by  us;  and  this  court  reviews 
5.  nbw trial:         ^  ^^^  ^^^^  greater  care  where  a  new  trial 
du?y  of  app3"^ '  is  denied  than  where  it  is  granted,  for  the 
a  e  court.  reason  that,  where  denied,  the  case  is  at  an 

end,  while,  if  granted,  a  new  trial  is  had.  StcUe  v.  Lowell, 
123  Iowa  427;  Turley  v.  Griffin,  106  Iowa  161;  EggeH  v. 
Interstate  I.  <&  D.  Co.,  146  Iowa  481.  Millard  v.  Singer,  2  G. 
Greene  144,  relied  upon  by  appellee,  is  not  in  point.  There, 
no  effort  whatever  was  made  by  the  defeated  party  to  discover 
the  testimony  until  after  trial. 

We  are  of  opinion  that  a  new  trial  should  have  been 
granted,  and  the  order  denying  the  same  must  be,  and  it  is, 
-—Reversed. 

Evans,  C.  J.,  Weaver  and  Preston.  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  L.  A.  Lounsbury,  Appellant. 

CBIMIKAL   LAW;     Trial— Harmless   Error — ^Remarks   ot   Counsel. 

1  Error  may  not  be  predicated  on  Btatenienta  of  counsel  as  to  mat- 
ters of  |act  patent  to  the  jury.  So  held  where  counsel  for  the 
State  remarked  to  the  jury  that  the  arj^uraents  for  the  State  were 
being  taken  down  by  the  reporter. 

CEIMIKAL  LAW:     New  Trial — ObJectionaUe  Argument— Belated 

2  Objections.  Objections  to  argumentative  statements  are  too  late 
when  made  for  the  first  time  in  a  motion  for  new  trial. 

GRIMINAIi  LAW:     Trial — Improper  Reception  of  Evidence— With- 

3  drawal — ^Effect.  The  withdraw  al  of  improperly  received  evidence, 
with  instruction  to  the  jury  to  disregard  the  same,  ordinarily  cures 
all  error  in  the  original  reception. 

CRIMINAL  LAW:     Trial — Private  Assistant  to  County  Attorney — 

4  Proliibition.  A  privately  employed  attorney  may  assist  the 
county  attorney  in  the  trial  of  a  criminal  action,  even  though,  at  a 
time  prior  to  his  connection  with  such  criminal  action,  duch  assist- 
ing attorney  had  been  interested  in  a  civil  action  which  involved 
the  matters  and  things  involved   in   the  criminal  action,  but  had 
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* 

severed  all  conuection  with  such  civil  action  prior  to  any  connection 
with  the  criminal  action.  It  is  a  present  interest  which  disquali- 
fies.    (Section  305,  Code,  1897.) 

CBIMINAL  LAWa  Trial — ^Private  Assistant  to  County  Attorney — 
5  Pailure  to  Move  for  Exclusion.  Failure,  in  the  trial  of  a  criminal 
action,  to  apply  to  tlie  tiial  court  for  the  exclusion  of  a  disqualificHl 
privately  employed  attorney,  works  a  waiver  of  the  objection.  So 
held  where  such  objection  was  raised  before  one  trial  judge  on  a 
trial  which  resulted  in  a  disagreement,  but  was  not  renewed  on  a\ 
retrial  before  another  judge. 

Appeal  from  Ad-air  District  Court. — J.  H.  Applexjate,  Judge. 

Wednesday,  November  22,  1916. 

Defendant  was  indicted,  tried,  and  convicted  of  the 
crime  of  incest,  and,  from  the  judgpnent  imposed,  appeals. — 
Affirmed. 

O.  W.  Witham  and  Carl  P.  Knox,  for  appellant. 

Ge^ge  (*ossan,  Attorney  General,  Jahn  Fletcher,  Assist- 
ant Attorney  General,  Z>.  A.  Crau^ley,  Connty  Attorney,  and 
Frank  B.  WilAmi,  for  appellee. 

Deemer,  J. — I.  There  was  ample  testimony  to  justify  the 
conviction  of  the  defendant,  and  the  verdict  and  judgment 
must  stand,  unless  errors  were  committed  by  the  court  which 
1.  Criminal  law:    would  justify  a  reversal.     Many  complaints 
renmrks^o?^'^^^  *   ^^^  made  of  Statements  made  in  argument, 
counsel.  ^^^  during  the  trial  of  the  case,  by  the  county 

attorney  and  a  special  prosecutor  brought  into  the  ease  by 
one  interested  in  its  outcome.  Objections  to  these  statements 
were  sustained  by  the  court  at  the  time  they  were  made.  A 
single  exception  to  this  was  a  reference  by  the  special  prose- 
cutor to  the  fact  that  defendant's  counsel  were  having  the 
arguments  made  for  the  State  taken  by  the  shorthand  reporter. 
This  reference,  while  not,  perhaps,  of  much  significance,  was 
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to  a  fact  patent  to  the  jury,  and  nothing  said  therein  could 
have  been  prejudicial  to  the  defendant. 

Other  statements  made  in  argument  were  not  objected 
to,  and  no  exception  was  taken.     True,  some  of  them  were 
made  grounds  for  a  new  trial,  but  the  trial  court  was  jus- 
tified in  denying  the  motion  on  this  ground. 

2    Criminal  law  * 

new  trial :  ob-  *    Thc    objcctions    Came    too    late.      State    v. 

Jectlonable 

arsument :  be-     Thomos,  135  lowa  717:  Streeter  v.  City  of 

lated  objections.  ^      # 

Marshalltown,  123  Iowa  449 ;  Becms  v.  Denaiy, 
141  Iowa  52;  State  v.  Matheson,  142  Iowa  414;  Aken  v. 
Clark,  146  Iowa  436. 

II.  Certain  testimony  was  introduced  by  the  State,  which 
was  first  admitted  over  defendant's  objections,  and  thereafter 
excluded,  on  motion  m.ade  by  his  counsel.    Not  only  was  it 

excluded,  but  the  trial  court,  in  its  instruc- 

3      C?RIKINAL  T.A\ir  • 

*  trial :  Improper*   tions,  specifically  withdrew  the  same  from  the 

reception  of  evi- 
dence: with-        consideration  of  the  jury.     Whatever  errors 

arawal :  effect. 

there  may  have  been  on  the  original  ruling, 
and  there  is  doubt  about  there  being  any  error,  the  same  was 
corrected  by  the  trial  court,  and  defendant  has  no  ground 
for  complaint. 

III.  The  only  serious  question  presented  relates  to  a 
ruling  made  by  another  judge  of  the  same  district,  upon  a 
motion  to  remove  special  counsel  and  to  exclude  him  from 
\   cbiminallaw:   *^®  ^^^'     '^^^^  motioii  was  bottomed  upon 

^I^^tlntto^      Section   305  of  the   Code,   which   reads,   in 

ney°  prohfbU         part,  aS  f oUoWS  : 

*  * .  .  .  nor  shall  any  attorney  be 
allowed  to  assist  the  county  attorney  in  any  criminal  action, 
where  such  attorney  is  interested  in  any  civil  action  brought 
or  to  be  commenced,  in  which  a  recovery  is  or  may  be  asked 
upon  the  matters  and  things  involved  in  such  criminal 
prosecution." 

The  facts  seem  to  be  as  follows :  , 

The  indictment  was  found  September  3,  1915,  and  it 
eharged  defendant  with  having  intercourse  with  his  daughter. 
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naming  her,  on  or  about  August  6,  1914.    There  have  been 
two  trials  of  the  case,  the  first  one  before  Hon.  W,  H.  Fahey, 
Judge,  on  September  11,  1915,  which  resulted  in  a  disagree- 
ment on  the  part  of  the  jury.     The  application  to  remove 
counsel  was  made  on  September  11,  1915,  and  was  denied 
by  Judge  Fahey.     The  second  trial  was  before  Judge  Apple- 
gate,  and  this  commenced  on  November  8,  1915.     The  motion 
to  remove  and  exclude  counsel  was,  on  the  second  trial,  at  no 
time  renewed.     It  seems  that  this  special  counsel  was  em- 
ployed by  the  father  of  defendant's  wife,  on  the  last  day  of 
March  of  the  year  1915,  to  bring  a  divorce  action  for  the 
wife  against  defendant,  and  that  a  petition  for  a   divorce 
was  filed  in  the  district  court  of  Adair  County,  on  the  day 
after  counsel's  employment.     The    grounds    stated    for    the 
divorce  were  that  defendant  had  become  intimate  with  other 
women.     Defendant  appeared  by  counsel  to  the  divorce  suit 
at  the  August,  1915,  term,  and,  on  the  first  day  of  Septem- 
ber, filed  a  motion  for  more  specific  statement,  asking  that 
plaintiff  give  the  names  of  the  women  with  whom  she  claimed 
defendant  had  been  intimate,  and  the  times  when  and  places 
where  the  adultery  was  committed.     Tpon  the  filing  of  this 
motion^  special  counsel  withdrew  his  appearance  in  the  divorce 
suit,  and  this  was  entered  of  record,  on  September  2,  1915. 
Theretofore,  and  as  soon  as  an  appearance  had  been  entered 
for  defendant  in  the  divorce  suit,  special  counsel  informed 
the  father  of  the  wife  that  he  would  not  have  anything  more 
to  do  with  the  divorce  action,  and  his  employment  terminated. 
This  appearance  was  made  on  September  1,  1915,  and,  there- 
after, plaintiff  in  the  divorce  suit  was  represented  by  H.  J. 
Chapman,  Esq.    Pursuant  to  the  motion  for  a  more  specific 
statement,  plaintiff  in  the  divorce  suit  filed  an  amendment  to 
her  petition,  in  which  she  charged  that  the  adultery  of  defend- 
ant was  committed  with  his  own  daughter,  the  prosecutrix  in 
this  case. 

An  information  charging  defendant  with  incest  was  filed 
with  a  justice  of  the  peace,  about  April  1,  1915 ;  but  it  docs 
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not  appear  that  special  counsel  had  anything  to  do  with  this, 
or  that  he  had  any  part  in  any  of  the  criminal  procieedings 
against  defendant,  until  he  appeared  as  special  counsel,  when 
the  case  was  first  called  for  trial.  The  divorce  case  was  sub- 
mitted to  the  district  court,  Judge  Fahey  presiding,  November 
4,  1915,  and  a  decree  was  rendered  granting  the  divorce,  as 
we  understand  it,  on  November  11,  1915,  which  was  after  the 
verdict  in  this  case  was  returned.  The  special  prosecutor  was 
conditionally  employed  in  this  criminal  case  in  May  of  the 
year  1915,  by  the  wife's  father,  the  condition  being  that,  if 
an  indictment  was  found  against  defendant,  he,  the  attorney, 
should  assist  in  the  trial  of  the  case.  He  never  had  any- 
thing to  do  with  the  civil  divorce  case,  after  the  service  of 
notice  and  the  levy  of  a  writ  of  attachment  therein,  and  had 
no  interest  therein  after  that  time. 

Some  exceptions  were  taken  to  rulings  made  by  the  trial 
court  on  the  hearing  of  the  motion  to  remove,  and  also  to 
the  court's  refusal  to  hear  additional  evidence  after  it  had 
ruled  on 'the  motion.  This  last  was  a  matter  clearly  within 
the  discretion  of  the  trial  court,  and  we  see  no  abuse  of  that 
discretion.  Moreover,  it  does  not  appear  what  counsel  wished 
to  prove  by  the  witness  he  had  sent  for.  As  to  the  other 
rulings,  none  of  them  seem  to  have  been  in  any  way  preju- 
dicial to  defendant.  They  were  made  upon  collateral  ques- 
tions, which,  if  answercv*,  would  have  given  no  light  upon 
the  matter  at  issue  on  the  motion.  No  error  appears  here, 
but  the  proposition  still  remains:  Was  the  trial  court  right 
in  refusing  to  sustain  it,  and,  if  not,  may  complaint  be  made 
of  the  ruling,  the  motion  not  having  been  renewed  before  the 
second  trial  f 

It  may  be  assumed,  no  doubt,  that  the  matters  involved 
in  this  criminal  proceeding  are  the  same  as  those  which  fur- 
nished the  basis  for  the  divorce  suit,  viz.,  the  intercourse 
between  father  and  daughter;  but,  under  the  statute  quoted, 
it  must  appear  that  the  attorney  called  upon  to  assist  the 
county  attorney  as  special  prosecutor  is  interested  in  a  civil 
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action  brought,  or  to  be  brought,  in  which  recovery  is  baseil 
upon  matters  involved  in  the  criminal  proceedings.  It  is  not 
enough,  under  this  statute,  that  he  may  at  one  time  have 
been  interested ;  it  is  present  interest  which  the  statute  con- 
templates. At  the  time  the  special  prosecutor  was  called  into 
the  criminal  case,  he  had  no  interest  in  the  civil  one,  even 
as  an  attorney.  His  relations  to  Mrs.  Lounsbury  as  an  attor- 
ney had  ceased,  and  he  had  withdrawn  from  the  case.  It  is 
not  like  a  case  where  an  attorney,  after  taking  employment  in 
a  civil  case,  is  engaged  in  a  criminal  one  which  may  involve 
some  disclosures  made  to  him  in  virtue  of  the  relationship  of 
attorney  and  client. 

It  does  not  appear  that  the  special  prosecutor  had  any- 
thing to  do  with  the  criminal  case  until  after  he  had  been 
employed  in  the  civil  one,  and  he  did  not  agree  to  participate 
in  the  criminal  case  until  he  had  withdrawn  in  the  civil  one, 
and  notified  his  client,  or  her  representative,  of  his  with- 
drawal. He  disclaimed  any  further  interest  in  the  civil  case, 
and  testified  that  he  had  no  interest  whatever  therein.  It  is 
suggested  that  he  employed  the  attorney  who  finally  tried 
the  divorce  action,  but  there  is  no  proof  of  this,  whatever. 
He  avoided  answering  whether  his  client,  or  her  representa- 
tive, had  compensated  him  for  his  fees,  but  did  testify  that 
he  had  no  interest,  contingent  or  otherwise,  in  the  results  of 
the  divorce  case.  The  statute  was  evidently  framed  with  the 
purpose  of  preventing  coiHisel  in  a  civil  case  from  prosecut- 
ing a  criminal  one  involving  the  same  matters  and  things  as 
the  civil  one,  so  long  as  he  is  an  attorney  in  each  case. 

Aside  from  this,  however,  we  doubt  if  the  matter  may 
now  be  considered  at  all.  Suppose  that  Judge  Pahey  erred 
in  his  ruling  on  the  motion.     That  error  resulted  simply  in 

a  mistrial.    The  case  then  came  on  before 

^'  uMafi^pHvate^'   Jtidgc  Applcgate,  as  if  none  had  ever  been 

rountyattor-       had.     This  latter  jutlge  was  not  asked  to  pass 

ney :  failure  to  •  »     ,         .    ,         -     ,  .    , 

move  for  exciii-   upon  the  qucstion  of  the  right  of  the  special 

prosecutor  to  appear  and  assist  in  the  prose- 
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cution  of  the  second  trial,  and  he  had  no  opportunity  to  pass 
upon  that  question.  It  was  only  fair  to  that  judge  that  his 
attention  be  called  to  the  matter.  If  he  had  judicial  notice 
of  the  motion,  he  may  have  concluded  that  the  right  to  object 
on  the  second  trial  was  waived. 

It  has  be^i  held  that  it  is  not  enough  to  call  attention 
to  the  matter  in  a  motion  for  a  new  trial  (Siaie  v.  Simth,  108 
Iowa  440) ;  and  it  is  but  a  step  further  to  say  that,  as  the 
matter  relates  to  assisting  the  county  attorney  on  the  trial 
of  the  case,  objection  should  be  made  to  the  judge  having  the 
case  for  trial.  No  error  appears,  and  the  judgment  must  be, 
and  it  is, — Affirmed. 

EvANB,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Clarence  Stone,  Appellee,  v.  Verne  Turner,  Appellant. 

NEW  TRIAL:    Otoimds — Inadequacy  of  Verdict  in  Tort  Gase.    New 

trial   may  be  granted  on  the  ground   of   inadequacy  of   damages 
awarded  in  an  action  for  willful  and  malicious  tort. 

Appeal  from  Hancock  District  Court. — C.  H.  KfiiiLEY,  Judge. 

Wednesday,  November  22,  1916. 

Action  at  law  to  recover  damages  for  willful  and  mali- 
cious injuries.  Defense  a  general  denial,  and  a  plea  that  the 
injury  was  purely  accidental.  Trial  to  a  jury,  and  verdict 
for  plaintiff  in  the  sum  of  $428.46,  $300  of  which  was  for 
the  injury  to  the  minor,  and  the  remainder,  awarded  his 
father  for  expenditures.  On  plaintiff's  motion,  a  new  trial 
was  awarded,  largely  on  the  ground  of  the  inadequacy  of  the 
verdict.  The  appeal  is  from  the  ruling  on  the  motion. — 
Affirmed. 

Vol.  178  Ia.—36 


562  Stoke  v.  Turner.  [178  luwa 

■ 

Blythe,  Markeley,   Rule  cfr  Smith,  John  HammM  and 
F,  M,  Miles,  for  appellant. 

Senn^iff,  Bliss  cfc  Wiiwer,  for  appellee. 

Deemer,  J. — Clarence  Stone,  at  the  time  this  action  was 

commenced,  was  a  minor,  and  the  suit  was  brought  by  his 

father,  to  recover  damages  for  the  injuries  received  by  his 

NEW  TRIAL-         minor  son,  and  also  to  recover  the  expenses 

kSaSyo^vJi-l"    incurred  by  him   (the  father),  due  to  the 

diet  In  tort  case,  juj^py  received  by  the  son.     The  charge  was 

that  defendant,  also  a  minor,  willfully  and  maliciously  dis- 
charged a  loaded  gun  at  and' into  the  face  and  eyes  of  the 
minor  son,  whom  we  shall  hereafter  call  plaintiff,  with  the 
willful  intent  of  injuring  him,  and  that,  as  a  result,  his  left 
eye  was  destroyed,  his  face  and  head  filled  with  shot,  which 
still  remain  therein ;  that  the  sight  of  the  left  eye  was  entirely 
destroyed,  and  the  other  eye  rendered  subject  to  disease; 
that  he,  plaintiff,  has  suffered  great  pain ;  and  that  his  injuries 
are  permanent.  The  case  was  submitted  to  the  jury  on  the 
theory  that  plaintiff  could  recover  only  in  the  event  that  he 
showed  that  the  injuries  were  inflicted  willfully  and  mali- 
ciously ;  and  that,  if  nothing  more  than  negligence  was  shown, 
plaintiff  could  not  recover.  The  instructions  with  reference 
to  willful  and  malicious  injuries  were  not  complained  of, 
and  they  constitute  the  law  of  the  case.  I'he  testimony 
showed,  or  tended  to  show,  the  following  facts : 

Plaintiff  and  defendant  were  schoolmates,  although  not 
(tliuras  or  cronies.  Plaintiff  was  14  years  of  age,  and  defend- 
ant, 15.  They  lived  within  a  few  blocks  of  each  other,  in  the 
town  of  Britt,  and,  on  the  day  plaintiff  received  his  injuries, 
they  went  to  Eagle  Lake,  near  the  town,  where  they  were 
expecting  to  meet  some  other  town  boys.  Arriving  at  the 
lake,  they  went  to  the  boathouse,  and  near  at  hand  discovered 
iin  automobile,  belonging  to  a  man  by  the  name  of  Castle, 
who  was  out  on  the  lake  hunting.  The  two  boys  played  around 
the  automobile  awhile,  and  until   Mr.  Castle  came  ashore. 
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They  assisted  Castle  in  carrying  his  game  into  the  boathouse, 
and  noticed  that  he  (Castle)  had  left  his  gun  outside  of  the 
house.  Castle  told  the  boys  to  leave  the  gun  alone.  Disre- 
garding his  admonition,  defendant  took  the  gun,  which  was 
a  single  barrel  repeating  shotgun,  with  a  safety  appliance 
just  ahead  of  the  trigger,  so  arranged  that  the  gun  could 
not  be  discharged  without  removing  the  catch.  Defendant 
examined  the  gun  in  the  presence  of  plaintiff,  and  found  there 
was  a  loaded  shell  in  it.  He  remarked  to  plaintiff  that  there 
was  a  good  shell  in  the  gun.  Almost  immediately,  he  raised 
the  gun,  and  pointed  the  same  at  plaintiff.  Plaintiff  told  him 
not  to  do  SO;  but  defendant  still  pei*sisted  in  pointing  the 
gun,  and  plaintiff,  becoming  alarmed,  ran  toward  the  auto- 
mobile, which  was  20  or  30  feet  away,  bedding  one  arm  up 
in  front  of  his  face  as  ft  guard.  Plaintiff  ran  around  the  auto- 
mobile, so  as  to  place  it  between  him  and  defendant.  Defend- 
ant was  all  this  time  laughing  at  plaintiff,  but  still  holding 
the  gun  on  him.  Arriving  behind  the  auto,  plaintiff  squatted 
to  the  ground,  but  finally  poked  his  head  up  to  see  what 
defendant  was  doing ;  and,  as  he  did  so,  defendant  discharged 
the  gun  at  plaintiff,  most  of  the  load*  striking  plaintiff  in  the 
head  and  face,  destroying  the  sight  of  one  eye,  and  imbedding 
something  like  20  shot  in  his  face  and  head,  where  many  of 
them  still  remain,  either  in  the  flesh  or  skull.  Plaintiff  suf- 
fered considerable  pain,  and  the  injury  to  his  eye  is  per- 
manent; and  the  testimony  shows  that  the  other  eye  is  likely 
to  snffer  sympathetically,  or  is  in  great  danger  from  disease 
or  injury.  It  also  shows  that  it  will  take  some  time  for  the 
one  eye  to  adjust  itself  to  its  new  conditions,  and  that  plaintiff 
will  suffer  therefrom. 

Almost  immediately  upon  the  discharge  of  the  gun,  the 
owner  appeared  upon  the  scene,  and  discovered  plaintiff  reel- 
ing around  as  if  he  were  crazy,  and  exclaiming,  **I  told  you 
not  to  point  it  at  me."  Very  soon  thereafter,  another  wit- 
ness arrived  on  the  scene,  and  then  plaintiff  declared:  ''I 
ran  around  the  automobile  and  then  you  shot  me,"  address- 
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ing  his  remarks  to  defendant.  Defendant  immediately  beeame 
frightened,  thought  plaintiff  might  die,  and  that  he  (defend- 
ant) would  suffer  the  penalty.  Defendant  testified  that  he 
did  not  intend  to  shoot  or  kill  the  plaintiff,  and  that  the 
whole  matter  was  purely  an  accident,  although  his  testimony 
as  to  how  the  gun  came  to  be  discharged  is  a  little  conflicting^. 
Plaintiff  declared  on  the  witness  stand,  in  answer  to  the 
question  quoted,  as  follows: 

''He  was  pointing  the  gun  at  me,  and  I  ran  and  held 
up  my  arm.  Q.  And  state  whether  or  not  that  was  why  you 
ran?  A.  Well,  when  I  told  him  not  to  and  he  laughed  at 
me,  I  thought  maybe  he  might  have  meant  to  aim  it  at  me, 
or  maybe  he' didn't.*' 

Our  statute  on  new  trial,  contrary  to  the  written  law  of 
most  of  the  states,  and  contrary  to  what  is  generally  under- 
stood as  the  common  law,  now  provides  that  a  new  trial  may 
be  awarded  on  the  ground  of  inadequacy  of  the  damages 
awarded.  See  Code  Sec.  3755,  as  explained  in  Hubbard  v. 
Town  of  Mason  City,  64  Iowa  245;  Kinser  v.  8oap  Creek 
Coal  Co.,  85  Iowa  26 ;  Ward  v,  MarshalUow}i  L.  P.  dh  R.  Co., 
132  Iowa  578 ;  TatkweU  v.  City  of  Cedar  Rapids,  122  Iowa 
50.  And  in  such  cases,  a  large  discretion  is  vested  in  the 
trial  court.  Its  order  granting  a  new  trial  on  this  ground 
will  not,  as  a  rule,  be  disturbed,  unless  there  has  been  an 
abuse  of  discretion.  Assuming  that  plaintiff  was  entitled 
to  actual  damages  for  a  willful  and  malicious  tort,  that  he 
suffered  the  loss  of  an  eye,  endured  pain  and  suffering,  is 
permanently  injured,  and  ii^  likely  to  have  trouble  with  his 
other  eye,  that  shot  are  embedded  in  his  flesh  or  skull,  and 
that  his  injuries  are  permanent,  and  he  is  disqualified  for 
certain  kinds  of  work,  we  are  satisfied  that  the  trial  court 
(lid  not  abuse  its  discretion  in  setting  aside  the  verdict  for 
j)i300  because  it  was  inadequate.  Whether  or  not  the  act  was 
willful  and  malicious  within  the  meaning  of  the  law,  was  a 
jury  question,  and  that  issue  was,  as  we  think,  properly  sub- 
mitted.   The  jury  having  found  for  plaintiff  on  that  issue. 
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under  instructions  which  are  not  complained  of  ^  the  court 
did  not  abuse  its  discretion  in  setting  the  verdict  aside. 

Appellant's  main  propositions  are  that  a  verdict  should 
in  no  case  be  set  aside  for  inadequacy.  Although  this  was 
the  rule  prior  to  the  adoption  of  the  Code  of  1873,  as  pointed 
out  in  the  cases  cited,  it  is  not  the  present  one. 

Again,  it  is  said  that  plaintiff  was  not  entitled  to  any- 
thing more  than  nominal  damages.  The  verdict,  however,  is 
bottomed  upon  the  theory  of  compensatory  damages,  and  the 
finding  was  for  plaintiff  on  that  issue.  The  question  then  is» 
assuming  liability  for  the  actual  damages  sustained,  Was  the 
amount  awarded  reasonably  adequate,  or  was  it  so  inadequate 
as  to  indicate  that  the  jury  became  confused,  and  neglected 
to  follow  the  court's  instructions'?  As  already  suggested,  this 
was  a  fair  question  for  the  trial  court,  and,  as  it  granted  the 
motion,  we  are  not  justified  in  interfering. 

.  It  cannot  be  fairly  said,  however,  that  the  verdict  was 
really  for  the  defendant;  for  more  than  nominal  damages 
were  awarded.  No  error  appears,  and  the  judgment  must  be, 
and  it  is, — Affimied. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


P.  L.  Parnsworth,  Appellant,  v.  Isaiah  Crabb,  Appellee. 

SET-OFF  Ain>  COUNTEBCIaAIM:     Waiver— Failure  to  Introduce 

1  Evidence— Motion  for  Directed  Verdict.  A  counterclaim  is 
waived  hy  eounterclaimant  in  introducing  no  evidence  thereon,  and, 
at  the  close  of  plaintiff's  evidence,  moving  for  and  securing  a  judg- 
ment of  dismissal  of  plaintiff's  claim. 

APPEAL  AKI>  EBBOB:    Decisions  Beviewable*-Amouiit  in  Oontro- 

2  veny — ^Pleading — ^Abandonment  of  ClainL  The  conduct  of  liti- 
gants in  the  trial  of  their  claims  may  show  that  a  lesser  amount 
is  involved  than  is  shown  by  the  pleadings.  So  held  where  plain- 
tiff prayed  for  judgment  for  $78,  and  defendant  counterclaimed  for 
$110,  but  wholly  abandoned  his  claim. 
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APPEAIf  AND  EBBOB:     Decisions  Beviewable — Oiigiual   Actton 

3  Wanting  in  Juxiadiction.  Appeal  will  not  lie  from  a  judgment 
of  the  district  court  in  an  action  on  account  involving  less  than 
$100,  originally  ■  commenced  in  justice  court,  in  the  absence  of  the 
certificate  provided  for  in  Sec.  4110,  Code,  1897. 

APPEAL  AND  EBBOB:     Decisions  Beviewable — ^Amount  In  Contro- 

4  versy— Barred  Counterclaim.  Principle  recognized  that  the  plead- 
ing of  a  barred  counterclaim  in  any  amount  will  not,  in  the  absence 
of  the  certificate  of  the  trial  judge*  that  the  appeal  should  be 
allowed,  confer  jurisdiction  to  entertain  appeal  from  a  judgment 
of  the  district  court  in  which  plaintiff  claims  less  than  $100.  (See 
Sees.  3457,  4110,  Code,  1897.) 

APPEAL  AND  EBBOB:     Decisions  Beviewable — ^Amount  in  Oontro- 

5  versy— Pleadings  Limiting  Judgment  to  $100.  Appeal  will  not 
lie  from  the  judgment  of  the  district  court  in  an  action  wherein 
neither  litigant  could  possibly  recover  a  judgment  in  excess  of 
$100,  without  the  certificate  of  the  trial  judge  provided  for  in 
Section  4110,  Code,  1897. 

Appeal  from  Fayette  District  Cmirt — W.  J.  Springer,  Judge. 

Thursday,  November  23,  1916. 

Plaintiff  brought  action  in  justice  court  against  djefend- 
ant,  to  recover  the  balance  of  the  purchase  price  of  a  planing 
machine,  claiming  that  there  was  due  him  the  sum  of  $78, 
with  interest  from  December  16,  1913.  Defendant  answered, 
denying  plaintiff's  claim,  and  pleaded  a  counterclaim  grow- 
ing out  of  the  transaction,  amounting  to  $110.  A  reply  was 
filed  to  the  counterclaim,  and,  on  the  issues  joined,  the  case 
was  tried,  resulting  in  a  judgment  against  the  plaintiff. 
Plaintiff  appealed  to  the  district  court,  and  there  was  per- 
mitted to  file  an  amendment  to  his  reply,  in  which  he  averred 
certain  matters  in  excuse  of  his  failure  to  deliver  the  planer 
in  the  condition  it  was  in  when  sold,  and  an  acceptance  of 
the  machine  and  a  waiver  of  defects  therein  by  the  defendant. 
On  these  Issues,  the  case  went  to  trial  before  a  jury  in  the 
district  court.  At.  the  conclusion  of  plaintiff's  testimonyi 
defendant  moved  the  court  to  direct  the  jury  to  return  a 
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verdict  for  him,  for  various  reasons  not  necessary  to  be  noted. 
This  motion  was  sustained,  and  a  verdict  was  returned  for 
defendant.  Exception  was  taken  to  the  ruling,  and  plaintiff 
thereafter  filed  a  motion  for  a  new  trial,  which  w^as  over- 
ruled and  exception  taken,  and  thereafter,  judgment  was 
rendered  on  the  verdict.    Plaintiff  appeals.    Dismissed, 

A.  F,  Kearney  and  W,  H.  Palmer,  for  appellant. 
E,  H.  Esiey,  for  appellee. 

Deemku,  J. — Plaintiff's  claim  was  for  less  than  $100. 
The  defendant  filed  a  counterclaim  for  $110,  growing  out  of 
the  sale  of  the  planer;  but,  on  the  trial  in  the  district  court, 

he     introduced    no    testimony     in     support 
'  COUNTERCLAIM :    thcrcof ,  and  was  content  to  simply  defeat 

^f^&.iv6r  *  f8.il ~ 

ure  to  Introduce  plaintiff  ou  his  claim.     By  standing  on  his 

evidence : 

Srected  verdict  °^^^^^^  *^  direct  a  verdict  on  the  issues  joined, 

he  waived  his  counterclaim,  and  could  not 
thereafter  prosecute  the  same.  But,  assuming  that  he  might 
do  this,  for  the  purpose  of  argument,  we  still  have  the  ques- 
tion: How  much  is  involved  on  this  appeal?  If  less  than 
$100,  the  appeal  must  be  dismissed,  because  no  certificate  for 
appeal  was  requested  of  or  given  by  the  trial  judge,  as  is 
required  by  Section  4110  of  the  Code. 

Plaintiff's  claim  was  for  $78  and  interest,  the  interest 
not  being  sufiBcient,  when  added  to  the  principal,  to  aggregate 
$100.    When   plaintiff  concluded   his   testimony,   defendant 

elected  not  to  present  any,  but  to  rely  upon 
'  RORfdeclsioiw''   the  supposed  weakness  of  plaintiff's  case.  The 

revienv&ble  *  . 

amount  in  con-    amount  involved,  down  to  that  time,  was  not 

troversy :  plead- 
ing: abandon-      $100;  and,  as  defendant  waived  his  counter- 

ment  of  claim.  ' 

claim,  nothing  may  be  added  on  account 
thereof.  Ordinarily,  the  amounts  asked  in  the  pleadings  con- 
trol, but  the  parties  may,  by  their  conduct,  reduce  this;  and 
the  question,  after  all,  is :  What  was  really  in  issue  ?  As  the 
defendant  failed  to  introduce  evidence  to  support  his  counter- 
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claim,  and  moved  for  judgment  on  plaintiff's  testimony,  noth- 
ing was  involved,  save  the  $78  and  interest.  This  is  settled 
by  Kurtz  v.  Hoffman,  65  Iowa  260.    In  that  ease,  it  is  said: 

*'By  failing  to  support  by  evidence  his  counterclaim,  if 
it  was  pleaded,  defendant  abandoned  it.  There  was,  therefore, 
at  the  trial  no  amount  in  controversy  exceeding  plaintiff's 
claim.  Now,  if  defendant  really  pleaded  the  counterclaim, 
and  on  the  trial  abandoned  it,  or  admitted  that  he  was  not 
entitled  to  recover  thereon,  or  in  any  other  way  withdrew  it 
from  the  consideration  of  the  court,  the  amount  set  out  in  his 
pleading  as  a  counterclaim  was  not  in  controversy.  Not  only 
must  the  pleadings  show  a  sum  in  excess  of  $KH)  to  be  involved 
in  the  suit,  but  that  sum  must  be  in  controversy.  It  cannot  be 
so  regarded  if,  by  admission  at  the  trial,  or  abandonment  of 
the  claim,  it  is  withdrawn  from  the  consideration  and  decision 
of  the  court.'' 

Again,  although  defendant  pleaded   a  counterclaim  of 
$110,  this  was,  under  the  circumstances,  beyond  the  jurisdic- 
tion of  the  justice;  and,  if  appellant  takes  that  horn  of  the 
3   APPEAL  AND  BR-   ^ilcmma,  the  justice  had  no  jurisdiction,  and, 
reviewable^*     ^^  appeal,  the  district  court  could  not  try  the 
??2nt?nilSlS-     case.    Orchard  v.  Kirk,  156  Iowa  374.    More- 
over, if  it- be  conceded  that  defendant,  because 
of  the  nature  of  his  counterclaim,  could  not  recover  judg- 
ment for  more  than  $100  before  the  justice,  then,  as  all  mat- 
ters in  controversy  grew  out  of  the  one  transaction,  it  is  not 
permissible  to  add  the  amount  claimed  by  plaintiff  to  the 
$100,  and  thus  bring  the  amount  within  the  jurisdiction  of 
the  court. 

We  may  further  add  that  defendant's  counterclaim  was 
barred  by  the  statute  of  limitations,  and  could  only  be  used 

as     a     set-off     against    plaintiff's     claim, — 
'  BOR :  decisions "   although   wc  should   State,   in  fairness,  that 

i*6vie^vrfl.ble ' 

amount  In  con-    the  statute  of  limitations  was  not  pleaded ; 

troversy : 

barred  counter-  but  in  no  event  could  defendant  have  recov- 

clalm. 

ered  more  than  $100.    If  he  could,  then  the 


Nov.  1916J  Hanen  v.  Lenander.  569 

justice  had  no  jurisdiction ;  neither  had  the  district  court  on 
appeal.  It  should  be  noted  that,  under  the  allegations  of  the 
,  .  counterclaim,   defendant  could  not,   in   any 

5.  Appcalander-  '  '  " 

reviewable^"*  event,  havc  recovered  more  than  he  paid  on 
troveniVrpiead.  ^^^  purchase  price  of  the  machine,  to  wit,  $50, 
juljnuiilto        and  interest,  and  this  he  could  not  have  done 

without  defeating  plaintiif's  entire  claim. 
There  was  no  claim  ^of  fraud  or  misrepresentation, — ^simply  a 
statement  that  the  machine  was  worthless,  and  that  he  had 
paid  $50  of  the  purchase  price.  True,  he  asked  judgment 
for  $110,  which  was  the  full  purchase  price;  but  he  could 
not  possibly  have  recovered  that  sum  under  the  allegations  of 
his  counterclaim.  In  no  event,  then,  could  either  party  have 
recovered  the  sum  of  $100.  Cooper  v.  DiUon,  56  Iowa  367; 
Buckland  v.  Shephard,  77  Iowa  329 ;  HicUt  v.  Nelson,  100  Iowa 
750;  Nash  v.  Beckman,  86  Iowa  249. 

'    Appellee's  motion  to  dismiss  the  appeal  must  be  sus- 
tained, and  the  appeal  is — Dismissed. 

Evans,  C.  J..  Weaver  and  Preston,  JJ.,  concur. 


Mary  Hanen  et  al.,  Appellee,  v.  C.  J.  Lenander,  Admin- 
istrator, Appellant. 

EXECUTOBS  AND   ADMIKISTBATOBS:     AUowance   of   Claims — 

1  Negiigence— Action  at  Law.  Claims  founded  on  the  negligence 
of  a  person  since  deceased  may  be  prosecuted  by  direct  action  at 
law  against  the  estate  of  dcK'eased,  without  any  filing  in  probate. 

TSIAL:    Proper  Calendar — Transfer — Executors  and  Administrators. 

2  Error  of  plaintiff  as  to  the  kind  of  proceedings  adopted  in  order  to 
enforce  a  claim  against  an  estate,  does  not  authorize  a  dismiss&l, 
but  simply  a  transfer  to  the  proper  calendar. 

EIBCUT0B8  AMD  ADMINISTBATOBS:    Actions  Against  EsUte— 

^   Petition — Sufficiency.    The  omission,  in  the  caption  of  an  action, 

of  the  word  "as»"  following  the  name  of  defendant,  and  before 

the  word  "administrator/'  does  not  render  the  petition  fatally 

defective,  when  the  allegation  following  the  caption  clearly  reveals 
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an  actiou  against  the  estate,  and  that  defendant  is  the  adminis- 
trator thereof.     (See.  3627,  Code,  1897.) 

ZSXECXTTOBS  AND  ADMINISTBATOES:    Actions  Against  Estate— 

4  Petition — Sufficiency.  A  petition,  in  an  action  against  an  estate, 
is  not  fatally  defective  because  containing  no  allegation  of  the 
specific  county  in  which  administration  is  pending,  when  it  appears: 

(a)  That  the  accident  on  which  the  action  is  brought  occur rp<l 
in  a  certain  county; 

(b)  That  the  deceased  was  manager  of  a  farm  in  said  county  and 
was  there  killed;   and 

(c)  That   no    objection    to   the   jurisdiction    of   the   ooui-t   was 
entered. 

TBIAL:    Instructions  —  Requested   Instructions  —  Befusal  —  General 

5  Charge  Covering  Bequest.  Refusal  to  give  requested  instructiomi 
cannot  work  error  when  the  charge  given  accomplished  the  same 
result  as  those  refused.  So  held  in  an  action  for  damagt^  for 
negligence,  wherein  a  requested  instruction,  *  *  that  plaintiff,  a  minor, 
could  not  recover  for  expenses  of  medical  ser\'ice,  nursing  and  care, 
or  for  loss  of  time  and  earnings,"  was  refused,  and  the  charge 
given  confined  the  items  for  which  recovery  might  be  had  to  (a)  the 
nature  and  extent  of  the  injury,  and  (b)  the  pain  and  disfigiiro- 
ment. 

DAMAGES:     Injury  to  Person^Action  by  Minor — Decreased  Eam- 

6  ings — ^Loss  of  Time.  A  minor,  in  an  action  for  personal  injuries, 
may  show  his  earnings  before  and  after  the  injury,  not  for  the 
purpose  of  recovering  such  decreascnl  earnings,  or  loss  of  time, 
during  minority,  but  as  bearing  on  the  continued  ill  effects  of  the 
injuries  after  arrival  at  his  majority,  provide<l  the  jury  finds  that 
the  injuries  are  permanent. 

NEGLIGENCE:    Pleading — General  Allegation  of  Negligence — Sni&- 

7  ciency.  A  general  allegation  of  negligence  on  the  part  of  defend- 
ant is  sufficient,  subject,  however,  in  proper  cases,  to  a  motion  for 
a  more  specific  statement. 

NEGLIGENCE:     Evidence — General  Allegation  of  Negligence.    Un- 

8  der  a  general  allegation  of  negligence  on  the  part  of  defendant, 
plaintiff    may    prove    wherein    and    in    what    particular    manner 

*  defendant  was  negligent. 

Appeal  from  Kossuth  District  Court, — ^N.  J.  Leb,  Judge. 

Thttrsday,  November  23,  1916. 
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Action  at  law  to  recover  damages  on  account  of  personal 
injuries  alleged  to  have  been  occasioned  by  the  qegligence  of 
defendant's  intestate.  Judgment  for  plaintifl,  and  defendant 
appeals.    Affirmed, 

Sullivan  &  McMahon,  E.  A,  Morling  and  E.  V.  Swetting, 
for  appellant. 

W.  D.  Quart  on,  IS.  D.  Quartan  and  Harrington  &  Dickin- 
son, for  appellee. 

Weaver,  J. — The  plaintiff  is  a'minor  of  about  15  years  of 
age.    She  alleges  that  on  October  1,  1913,  she  was  at  her 
home  in  Kossuth  County,  Iowa.    She  avers  that  on  the  day 
named  the  deceased,  Ross  Richmond,  together  with  two  other 
boys  or  young  men,  came  to  her  home  in  an  automobile^ 
and  while  there  in-vated  her  to  enter  the  car  and  ride  with 
them;  that  she  accepted  the  invitation;  that  the  car  driven 
by  Richmond  made  a  trip  to  a  distance  of  several  miles ;  and 
that  on  the  return  trip  Richmond  drove  in  such  a  negli- 
gent and  reckless  manner  as  to  overturn  the  car,  whereby 
plaintiff  sustained  a  fracture  of  her  leg  and  collar  bone, 
resulting  in   great  physical   pain   and   mental   anguish   on 
her  part,  and  causing  the  injured  leg  to  be  materially  short- 
ened, for  all  of  which  she  asks  a  recovery  of  damages.     The 
defendant  denies  the  claim   generally.     There  was  a  trial 
to  a  jury,  and  verdict  and  judgment  in  plaintiff's  favor  for 
$2,000.    In  their  brief  filed  in  this  court,  appellant's  counsel 
state  three  points  on  which  they  rely  for  reversal,  as  follows : 
I.    Appellants  contend  that  plaintiff  is  not  entitled  to 
maintain  an  action  at  law  against  the  administrator.    Stated 
otherwise,  the  proposition  is  that,  to  recover  against  the  estate 
1.  BXBCUTOR8AND  ^^  dcccascd,  she  should  have  filed  her  claim 
TOM^raUowance  ^^   ^^^   probate   proceedings   for   allowance 
fi^ei^*e:'action'    against  the  administrator.    This  question  has 
at  law.  ^^^^  thoroughly  well  settled  against  the  posi- 

tion taken  bj'  counsel,    (holetj  v.  Synlth,  17  Iowa  99;  Sterritt 
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V.  Robinson,  17  Iowa  61 ;  McCrary  v.  Deming,  38  Iowa  527, 
531;  Crane  v.  Outhrie,  47  Iowa  542;  Moore  v.  McKinley,  60 
Iowa  367,  370,  371 ;  Clough  v.  Ide,  107  Iowa  669,  671 ;  Easton 
V,  Somerville,  ill  Iowa  164,  170;  Iowa-Minnesota  Land  Co, 
V,  Conner,  136  Iowa  674,  ^76,  677 ;  Campbell  v,  CoUins,  152 
Iowa  608,  616 ;  First  Nat.  Bank  v.  Green,  59  Iowa  171. 

Properly  speaking,  we  have  in  our  judicial  system  no 
** probate  court,"  as  a  distinctive  and  separate  tribunal.  We 
have  a  district  court  of  general  jurisdiction,  a  jurisdiction 

which  includes  all  the  powers,  functions  and 
*  calendar :  trans-  authority  Usually  vested  in  courts  of  probate 

fer  *  executors 

andadministra-  in  Other  statcs  where  such  distinct  and  sep- 

tors. 

arate  tribunals  are  provided.  It  is  the  dis- 
trict court  in  which  wills  are  probated,  administratbra  and 
executors  are  appointed,  and  estates  of  decedents  are  settled- 
It  is  the  district  court  which  has  jurisdiction  to  allow  claims 
against  estates,  and  in  which  issues  joined  on  contested 
claims  are  tried,  precisely  aa  all  other  law  issues  are  tried. 
As  a  matter  of  convenient  classification,  and  to  avoid  con- 
fusion of  records,  separate  dockets  and  journals  are  pro\ndcd 
in  which  probate  business  is  entered,  and  ordinarily  the  dis- 
trict court  in  each  county  is  provided  with  a  separate  desk 
calendar  or  minute  book  for  probate  cases ;  but,  so  far  as  the 
rights  of  the  parties  and  the  jurisdiction  of  the  court  are 
concerned,  it  is  wholly  immaterial  whether  one  having  a  claim 
against  an  estate  presents  it  in  the  informal  manner  allow- 
able in  such  cases,  and  has  it  entered  upon  the  distinctive 
probate  docket,  or  embodies  it  in  a  formal  petition,  as  in 
ordinary  cas^^s  at  law%  and  has  it  entered  upon  the  court's 
general  docket.  In  the  case  of  a  contested  claim,  triable  to 
a  jury,  its  entry  upon  the  general  docket  is  peculiarly  appiH)- 
priate.  For  reasons  already  suggested,  it  is  doubtless  better, 
in  most  cases,  that  all  matters  connected  with  the  settlement 
of  an  estate  should  be  entered  on  the  docket  provided  for 
that  special  purpose,  and  courts  will  doubtless  see  to  it  that 
such  practice  is  observed ;  but  if,  finding  a  case  of  that  char- 
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acter  on  the  general  docket,  the  court  leaves  it  there,  and 
disposes  of  it  after  the  manner  of  ordinaiy  cases,  it  is  a 
mere  matter  of  discretion  on  its  part,  by  which  no  one  is 
prejudiced.  It  is  a  matter  of  orderly  bookkeeping,  and  not 
of  jurisdiction.  Should  the  administrator  against  vrhom  the 
claim  is  asserted  desire  to  take  advantage  of  any  alleged 
mistake  as  to  the  place  of  filing  or  presenting  it,  his  remedy, 
if  any,  is  to  move  the  court  to  6rder  a  change  into  the  proper 
proceedings ;  and,  if  the  point  is  well  taken,  the  order  will  be 
made  without  dismissal  or  abatement  of  the  action.  Code 
Section  3432 ;  First  Nat.  Bank  v.  Green,  59  Iowa  171,  172 ; 
Boston  V.  Somerville,  111  Iowa  164. 

In  this  connection,  it  is  also  objected  that  the  defendant 
is,  merely  by  way  of  description,  named  **C.  J.  Lenander, 
Administrator  of  the  Estate  of  Ross  Richmond,"  but  is  not 
J.  Bx^ouTORs  AND  ^^^^  ^  admiuistrator,  and  that,  while  the 
TOMfactionB      petition  alleges  that  Lenander  is  the  duly 
plSt?on?sSn-'    appointed  administrator  of  the  estate  of  Ross 
dency.  Richmond,  it  does  not  disclose  in  what  county 

the  appointment  was  made.  It  may  be  admitted  that  the 
i-epresentative  character  of  the  defendant  would  be  better  and 
more  technically  and  accurately  stated  had  the  writer  of  the 
petition  been  more  explicit  in  the  respects  pointed  out  by 
defendant's  counsel,  but  the  statement,  as  made^,  is  not  so  lack 
ing  in  clearness  as  to  justify  any  interference  with  the  verdict. 
The  title  or  caption  of  the  petition,  together  with  the  allega- 
tions of  the  petition  itself,  constitutes  a  claim  or  declaration 
that  plaintiff  was  injured  without  fault  on  her  part  by  the 
negligence  of  Richmond,  who  is  now  dead,  and  that  she  is 
asking,  in  this  proceeding,  to  recover  her  damages  so  sus- 
tained, from  the  estate  of  deceased,  of  which  estate  Lenander 
is  administrator.  The  omission  of  the  word  '^as"  before  the 
word  ''administrator"  in  the  caption  is  not  an  unusual  ex- 
ample of  technical  inexactness,  but,  as  it  is  followed  imme- 
diately by  a  distinct  declaration  that  said  defendant  is  the 
duly  appointed   and   acting   administrator   of   Richmond's 
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estate,  and  by  a  statement  of  her  claim  or  cause  of  action 
against  said  estate,  it  would  be  puerile  for  the  court  to  say 
that  the  meaning  of  the  pleader  is  fatally  obscure.  The 
objection  cannot  be  sustained. 

So,  too,  we  find  no  ground  on  which  to  support  the  objec- 
tion made  because  of  the  failure  to  state  the  name  of  the 
county  in  which  the  administration  was  pending.    The  peti- 

4.  BxBbuTOHBANB  ^^^'^  allcgcs  that  the  accident  took  place  in 
TOM  factSna  Kossuth  County,  that  Richmond  was  manager 
peSuonfauffi-'  of  a  farm  in  Kossuth  County,  and  it  appears 
c  ency.  ^j^^^  j^^  ^^^  killed  in  that  county.    There  was 

no  plea  or  objection  to  the  jurisdiction  of  the  district  court 
of  that  county  to  hear  and  try  this  claim  against  his  estate, 
and  it  quite  doubtful  whether  a  mere  denial  of  the  claim  in 
suit  is  sufficient  to  raise  any  issue  upon  the  court's  jurisdic- 
tion of  the  parties  to  the  proceeding. 

II.  The  second  of  the  three  points  made  for  a  reversal 
is  that  the  court  erred  in  denying  defendant's  I'equest  for 

5.  Trial-  inatruc-  ^^  instruction  to  the  jury  that  plaintiflE  was 
fnstrucSonlfre-  ^^^  entitled  to  recover  for  expenses  of  med- 
c*arU^cov©ring  ^cal  sci-vicc,  nursing  and  care,  or  for  loss  of 

request,  ..  « 

tnne  or  oi  eanungs. 
The  request  made  was  perhaps  too  broad,  as  excluding 
the  idea  that  plaintiff,  though  a  minor,  might  still  be  charge- 
able for  the  reasonable  and  necessary  expenses  for  medical 
care  and  attendance ;  but  in  other  respects,  an  instruction  of 
the  kind  asked  for  would  not  have  been  out  of  place.  We 
think,  however,  that  the  refusal  was  without  prejudice,  be- 
cause the  instructions  given  by  the  court  on  its  own  motion 
operated  to  withdraw  the  items  mentioned  from  the  testimony 
to  be  considered.  In  that  paragraph,  the  court  limited  the 
jury,  in  fixing  the  compensation,  to  the  consideration  of  evi- 
dence bearing  upon  the  nature  and  extent  of  plaintiff's 
injury,  the  pain  and  suflPering  and  disfiguration,  if  any, 
resulting  to  her  therefrom,  and  carefully  avoided  including, 
among  the  things  for  .which  compensation  might  be  recovered, 
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any  reference  to  plaiutiff's  lass  of  earniugB  or  earuiug 
capacity,  or  the  costs  or  expenses  suflEered  by  reason  of  her 
injury. 

True,  plaintiff  was  allowed  to  show  something  of  her 
earning  capacity  before  and  after  her  injury.  This  was 
offered  on  the  theory,  as  explained  by  her  counsel,  that  her 

6.  damagbs:  In-  ii^J^^^y  was  in  some  respects  of  a  permanent 
ictfor?b^ifn?nor :  <5h*^racter  and  that,  although  she  could  not 
fngsl^M  of '^"'  recover  for  loss  of  time  or  earnings  or  earn- 

ing  capacity  during  her  minority,  it  would 
be  proper  for  the  jury,  if  it  found  the  injury  permanent,  to 
take  into  considei*ation  the  continuing  iU  effects  thereof  after 
she  should  arrive  at  her  majority.  This  we  think  is  correct, 
but  it  would  seem  that  the  court's  charge,  as  given,  had  the 
effect  to  eliminate  this  feature  of  plaintiff's  case.  If  so,  the 
error,  if  any,  was  one  of  which  the  defendant  could  not  com- 
plain. The  presumption  is  that  the  jury  observed  the  court's 
instructions,  and  the  damages  assessed  give  no  evidence  of 
passion  or  prejudice,  and  do  not  indicate  that  the  jurors 
went  outaide  of  the  testimony  submitted  to  them  to  find 
excuse  for  enlarging  the  verdict.  There  was  no  reversible 
error  in  the  rulings  complained  of. 

III.  The  third  objection  i^  that  the  petition  charges  neg- 
ligence in  general  ternis,  without  specifying  the  particular  act 
or  things  constituting  such  negligence;  yet  the  court,  in 

charging  the  jury,  permitted  them  to  find  for 

*  pleading::  gren-    the  plaintiff  if  the  deceased  was  negligently 

I  of  neeiigrence:     driving  at  an  exccssive  rate  of  speed,  or  if, 

negligently  attempted  to  pass  on  the  more  dangerous  side, 

thereby  causing  the  plaintiff's  injury  without  contributory 

i  fault  on  her  part,  neither  of  these  specifications  being  pleaded 

I  in  the  petition.    The  objection  cannot  be  sustained. 

I  ''Statement  of  the  specific  acts    .    .    .    constituting  the 

alleged  negligence  by  which  injury  has  been  occasioned  is 
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never  necessarj^  to  the  statement  of  a  cause  of  action/'  Oor- 
don  V.  Chicago,  K.  I.  &  P.  K.  Co.,  129  Iowa  747,  752. 

The  statement  of  the  facts  on  which  such  allegation  is 
founded  is  a  pleading  of  evidence.  Grinde  v.  M.  &  8t.  P.  R, 
Co.,  42  Iowa  376.  Ordinarily  such  an  allegation  is  not  vul- 
nerable to  a  motion  for  a  more  specific  statem«it  {Orinde  v. 
M.  &  St.  P.  R.  Co.,  supra;  Scott  v.  Hogan,  72  Iowa  614), 
though  it  may  well  happen  that  the  circumstances  of  a  case 
are  such  that,  as  a  matter  of  fairness  to  the  defendant,  the 
court  will,  upon  notice,  require  the  plaintiif  to  plead  more 
specifically.  Under  a  general  and  indefinite  allegation  in 
-  ^  the  petition  of  the  nature  of  the  plaintiff's 

o«    IN EH3LIGBNCE  • 

eri^a^fegaffon     <^^^^^^  ^c  is  entitled  to  provc  any  state  of 
of  negligence,      facts  tending  to  justify  such  claim,  although 

such  facts  are  nowhere  specifically  pleaded ;  and  in  such  case 
the  trial  court  may  look  to  the  evidence  to  determine  the 
character  and  nature  of  the  right  which  the  party  is  assert- 
ing, and  instmct  the  jury  with  reference  to  it.  Such  is  the 
express  holding  of  this  court  in  Gunnel  v.  McDonnell,  67  Iowa 
521,  524.  In  this  case,  therefore,  plaintiff,  having  alleged 
negligence  generally,  was  entitled  to  offer  proof  of  any  act  or 
omission  of  the  deceased  tending  to  show  want  of  due  care 
on  his  part,  and,  having  offered  proof  tending  to  show  that 
deceased  weis  driving  at  a  high  and  reckless  rate  of  speed, 
and  that  he  drove  over  or  around  a  defect  in  the  road  at 
such  speed  or  in  such  manner  as  naturally  tended  to  cause 
the  accident,  it  was  proper  for  the  court  to  charge  the  jury 
concerning  such  conduct. 

No  claim  is  made  that  upon  the  general  merits  of  the  case 
the  evidence  does  not  warrant  the  verdict;  nor  could  such 
claim  be  well  advanced.  If  the  witnesses  for  plaintiff  tell 
the  truth,  the  car  was  being  driven  at  a  reckless  rate  of  speed, 
over  a  road  not  in  condition  to  justify  it;  and  the  surprise 
is  not  that  disaster  occurred,  but  that  young  men  of  ordinary' 
judgment  and  intelligence  should  take  such  frightful  chances. 
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We  find  no  xeversible. error  in  the  record,  and  the  judg- 
ment below  ifl — Affirmed. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


John  Johnson  et  al.,  Appellants,  v.  Alp  Morgan,  Appellee. 

APPEAL  AND  EBBOB:     Tilal  De  Nov(H-^Law  and  Equity  Inter- 

1  xningUzig — ^Tiial  to  Court — Treatment  on  Appeal.  A  strictly  law 
action,  with  trial,  in  the  beginning,  to  a  jury,  followed  by  tlu* 
dismissal  of  the  jury  by  the  court,  without  objection  by  either 
party,  and  trial  to  the  court,  w^ithout  transfer  to  equity,  because  only 
law  actions  were  involved,  will  be  treated  on  appeal  as  a  law 
action,  even  though  equitable  issues  were  pleaded  but  not  deter- 
mined. 

COBPOBATIONS:    Subscriptions  to  Stock — ^Bescission — ^Fxaud  ais  De- 

2  fense  Against  Creditors.  Unpaid  subscriptions  for  stock  of  a 
corporati<m  may  not,  as  against  the  creditors  of  the  corporation^ 
be  defeated  on  the  plea  that  the  purchase  was  induct  by  the  fraud 
of  the  officers  of  the  corporation,  when  such  plea  was  negligently 

.   withheld,  and   no  effort  was  made  to  rescind   therefor  until   long 
after  the  corporation  had  passed  into  insolvency. 

PRINCIPLE  APPLIED:  Defendant  gave  his  note  for  shares 
of  treasury  stock  of  a  South  Dakota  coi-poration.  He  live<i  near 
the  place  of  business  of  the  corporation,  was  in  tlie  factoiy  when 
the  stock  wa«  bought,  was  well  apquaintinl  with  some  of  the 
principal  officers  of  the  corporation,  and  had  full  opportimity  to 
examine  its  books,  but  did  not  do  so.  He  talked  with  his  neigh- 
bors who  were  stockholders,  but  made  no  inquiries  as  to  whether 
dividends  had  been  paid.  His  note  was  assigned  by  the  corporation 
to  one  of  its  creditors  as  collateral  to  a  loan.  Six  months  after 
the  purchase,  the  corporation  assigned  for  the  benefit  of  creditors. 
The  said  assignee,  along  with  the  creditors  holding  the  said  defend- 
ant's note  as  collateral,  brought  suit  on  said  not€>.  Defendant, 
over  a  year  after  the  corporation's  assignment,  answered,  and,  for 
the  first  time,  sought  to  rescind  the  stock  purchase  contract  because 
of  fraudulent  representations  of  the  corporate  officers  as  to  the 
dividends  theretofore  paid.  HeUI,  the  attempted  rescission  came 
too  late. 

COKTBACTS:    Construction — Statute  Law  of  Place  of  Contracting — 
.*;     Subscriptions  for  Corporate  Stock.     A  contract,  made  and  per- 

Voi.  178  lA.— 37 


578  JoJiNsoN  V.  Morgan.  [178  Iowa 

foriiiable  in  a  foreign  Ktatc,  to  which  contract  the  statute  law  of 
such  state  attaches  a  stated  liability,  will  be  construed  in  harmony 
with  the  requirements  of  such  statute.  So  held  in  an  action  to 
enforce  liability  on  a  corporate  stock  subscription  made  in  a  foreign 
state.  * 

Appeal  from  Sioux  District  Court. — William  Hutchinson, 

Judge. 

Thursday,  November  23,  1916. 

Action  at  law  to  recover  the  ainount  due  and  unpaid  on 
the  purchase  price  and  the  face  value  of  defendant's  capital 
stock  in  the*  Knowlton  Manufacturing  Company,  a  corpora- 
tion. The  indebtedness  was  evidenced  by  a  note  given  for 
the  purchase  price  of  the  stock,  and  the  consideration  for  the 
note  was  the  four  shares  of  stock  in  the  corporation.  The 
action  is  brought  by  three  creditors  named  as  plaintiffs,  for 
the  benefit  of'themselves  and  all  the  creditors  of  the  corpora- 
tion. Bradshaw,  as  assignee  of  the  company,  joins  as  plain- 
tiff  with  the  others.  A  jury  was  impaneled  to  try  the  case, 
but  the  court  was  of  opinion  that  only  law  questions  were 
presented,  and  he  discharged  the  jury.  Neither  party  objected 
or  excepted  to  such  action  by  the  court.  The  trial  court  "dis- 
missed the  petition,  and  plaintiffs  appeal. — Reversed, 

C.  B,  Kennedy  and  George  T.  Hatley,  for  appellants. 
Hutchinson  &  Gantt,  for  appellee. 

Preston,  J. — Counsel  for  the  parties  disagree  as  to  the 
method  of  procedure  in  this  court.  Appellants  contend  that 
the  cause  is  in  equity  and  triable  de  novo  yi  this  court ;  while 

appellee  contends  that  the  case  was  an  action 

RORf triaMe™"   at  law,  and  should  be  presented  here  as  such. 

novo;  law  and       ___       ,  .    ,  11      «  .       ^.  ^  i_ 

equity  intermin-  We  think  appellee  s  Contention  must  be  sus- 

ffling :  trial  to 

court:  treatment  tained  at  this  point.    It  appears  that  equit- 

on  appeal.  ^  '^'^ 

able  defenses  were  set  up,  but  these  were  not 
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determined  The  action  was  commenced  at  law,  and  we  do 
not  find  that  any  motion  was  made  to  transfer  the  cause  to 
the  equity  docket,  and  we  do  not  find  that  it  was  so  trans- 
ferred. As  before  stated,  the  trial  was  commenced  before  a 
jury,  but  the  jury  was  discharged  by  the  court,  without  objec- 
tion by  either  party. 

The  petition  was  filed  November  20,  1913,  and  alleges, 
substantially,  that  the  Knowlton  Manufacturing  Company 
was,  on  June  26,  1912,  a  corporation  organized  under  the 

2.  coBPORATioNs:  ^^^^  ^^  ^^^  ®^^  ^^  South  Dakota ;  that  on 
2S^T*?e"SSi-^''  said  date  it  executed  to  plaintiffs,  other  than 
ddSnse  wiMt   the  assignee,  its  promissory  note,  wherein  it 

promised  to  pay  said  plaintiffs  $2,500  in  six 
months  from  that  date;  that,  on  July  2,  1912,  defendant 
executed  to  said  corporation,  whose  place  of  business  was 
Canton,  South  Dakota,  his  promissory  note,  by  which  he 
promised  to  pay  said  company  $200.    The  note  is  as  follows : 

**  $200.00  Canton,  South  Dakota,  July  2,  1912. 

**0n  the  first  day  of  July,  1913,  for  value  received,  I 
promise  to  pay  Knowlton  Mfg.  Co.,  or  order,  $200  at  the 
Farmero  State  Bank  of  Canton,  Canton,  South  Dakota,  with 
interest  at  the  rate  of  8  per  cent  per  annum  from  date,  inter- 
est payable  annually,  principal  and  interest  to  draw  12  per 
cent  per  annum  after  due. 

Post  Office  Canton,  S.  D. 

Alf  Morgan. 


1  «< 


That  said  corporation,  to  secure  the  payment  of  said 
$2,500  note,  pledged,  with  plaintiffs,  certain  notes,  among 
them  the  note  of  defendant,  before  referred  to ;  that  defend- 
ant's note  was  so  pledged  before  maturity ;  that  the  corpora- 
tion, on  January  27,  1913,  being  insolvent,  made  an  assign- 
ment for  the  benefit  of  its  creditors  of  all  its  property  and 
credits  to  plaintiff  Bradshaw,  who  qualified  as  such  assignee 
and  is  in  possession  of  all  its  property;  that  neither  the 
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$2,500  note  nor  the  $200  note  has  been  paid.    Plaintiff  asks 
judgment  for  the  amount  of  the  $200  note,  with  interest. 

By  an  amendment  to  the  petition,  plaintiff  alleged  that 
the  consideration  for  defendant's  $200  note  was  four  shares 
of  stock  in  the  Knowlton  Manufacturing  Company,  which 
stock  was  original  stock,  subscribed  for  from  the  corporation 
itself;  that  the  law  of  the  state  of  South  Dakota  with  refer- 
ence to  the  liability  of  stockholders  in  a  corporation  is  as 
follows : 

**Each  stockholder  of  a  corporation  is  individually  and 
personally  liable  for  the  debts  of  the  corporation  to  the  extent 
of  the  amount  that  is  unpaid  upon  the  stock  held  by  him. 
Any  creditor  of  the  corporation  may  institute  joint  or  several 
actions  against  any  of  its  stockholders  that  have  not  fully, 
paid  the  capital  stock  held  by  him,  and  in  such  action  the 
court  must  ascertain  the  amount  that  is  unpaid  upon  the 
stock  held  by  each  stockholder  and  for  which  he  is  liable,  and 
several  judgment  must  be  rendered  against  each  in  confor- 
mity therewith.  The  liability  of  each  stockholder  is  deter- 
mined by  the  amount  unpaid  upon  the  stock  or  shares  owned 
by  him  at  the  time  such  action  is  commenced,  and  such  liabil- 
ity is  not  released  by  any  subsequent  transfer  of  stock.  And 
in  no  other  case  shall  the ,  stockholders  be  individually  and 
personally  liable  for  the, debts  of  the  corporation.  The  term 
'stockholder,'  as  used  in  this  section,  shall  apply  not  only 
to  such  persons  as  appear  by  the  books  of  the  corporation  to 
be  such,  but  also  to  every  equitable  owner  of  stock,  although 
the  same  appear  upon  the  books  in  the  name  of  another ;  and 
also  to  every  person  who  has  advanced  the  installments  or 
purchase  money  of  stock  in  the  name  of  a  minor,  so  long 
as  the  latter  remains  a  minor;  and  also  to  every  guardian 
or  other  trustee  who  voluntarily  invests  any  trust  funds  in 
the  stock.  Trust  funds  in  the  hands  of  a  guardian. or  trustee 
shall  not  be  liable  under  the  provisions  of  this  section  by 
reason  of  any  such  investment,  nor  shall  the  person  for  whose 
benefit  the  investment  is  made  be  responsible  in  respect  to  the 
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stock  until  he  becomes  competent  and  able  to  control  the  same ; 
but  the  responsibility  of  the  guardian  or  trustee  making  tho 
investment  shall  continue  until  that  period.  Stock  held  as 
collateral  security,  or  by  a  trustee,  or  in  any  other  repre- 
sentative capacity,  does  not  make  the  holder  thereof  a  stock- 
holder within  the  meaning  of  this  section,  except  in  the  cases 
above  mentioned,  so  as  to  charge  him  v^ith  the  debts  or 
liabilities  of  the  corporation;  but  the  pledgor  or  person,  or 
estate  represented,  is  to  be  deemed  the  stockholder  as  respects 
such  Uability . ' ' 

Defendant  for  answer  admits  the  incorporation  of  the 
company;  admits  the  execution  of  the  $200  note  and  the 
assignment  of  the  corporation;  denies  the  execution  of  the 
$2,500  note ;  denies  that  the  note  was  pledged  to  plaintiffs ; 
admits  that  the  $200  note  has  not  been  paid.  The  execution 
of  the  $2,500  note,  and  that  the  $200  note,  with  others,  was 
pledged,  as  alleged  by  plaintiff,  was  established  by  the  testi- 
mony. For  further  answer,  defendant  alleges  that  J.  F. 
Knowlton  was  president  of  the  corporation,  and  that  the 
plaintiff  Johnson  was  the  treasurer  thereof  ftom  May  24, 
1912,  to  the  assignment,  and  that  one  A.  E.  Stowell  was 
employed  by  the  corporation  and  its  officers  for  the  purpose  of 
selling  stock  in  the  company ;  that,  prior  to  the  purchase  of 
the  stock  by  plaintiff  for  which  the  note  in  suit  was  given, 
said  Knowlton  represented  that  said  stock  was  a  good  invest- 
ment, and  that  it  had  paid  a  dividend  of  37  per  cent  up  to 
that  time ;  that  if  it  had  more  money  it  would  pay  better 
than  100  per  cent  in  a  year ;  that  the  investment  would  pay 
defendant  better  than  real  estate;  that  the  company  had  a 
patent  covering  the  Knowlton  engine,  to  manufacture  which 
the  company  was  organized.  Defendant  further  alleges 
that  such  statements  were  untrue ;  that  plaintiff  Johnson  also 
J^resented  to  defendant  that  it  was  a  good  investment,  as 
did  Stowell ;  that  defendant  relied  upon  such  representations, 
and  purchased  the  four  shares  of  stock  and  gave  his  note 
therefor;  in  the  answer  defendant  tendered  back  to  the  cor- 
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poration  and  to  the  assignee  the  certificate  of  stock  and  asked 
a  rescission  because  of  the  alleged  fraud ;  and  further  alleged 
that,  at  the  time  he  purchased  said  shares  of  stock  and  gave 
hSs  note,  the  corporation  was  insolvent,  and  the  shares  were 
worthless  and  of  no  value;  and  that,  therefore,  there  was  no 
consideration  for  the  note.  Substantially  the  same  matters 
were  set  out  by  defendant  as  a  counterclaim,  and  asking  a 
rescission  of  the  contract  and  that  his  note  be  returned.  The 
allegations  of  the  answer  were  denied  by  plaintiff's  reply, 
except  it  admitted  that  Stowell  solicited  defendant  to  buy 
stock;  admitted  that  the  note  was  given  for  four  shares  of 
stock ;  admitted  the  assignment  of  the  corporation.  The  stat- 
utes of  South  Dakota  were  proved*  At  the  time  the  note 
was  given,  defendant  was  a  resident  of  South  Dakota,  and 
the  place  of  business  of  the  corporation  was  in  South  Dakota. 
Appellee's  contentions,  upon  which  he  cites  authorities, 
are  that  the  plaintiff  Bradshaw,  as  assignee  of  the  manufac- 
turing company,  has  no  interest  in  the  note  in  suit,  because 
the  other  plaintiffs  are  pledgees  of  the  note,  and  are  the 
only  plaintiffs  shown  to  have  the  right  to  collect  on  said 
note;  that  the  amendment  to  the  petition  setting  out  the 
South  Dakota  statute  did  not  give  the  assignee  any  additional 
interest  in  the  note;  that  the  manufacturing  company,  hav- 
ing pledged  the  note  to  plaintiffs,  could  claim  no  interest  as 
against  them,  and  the  assignee  could  derive  from  the  company 
no  greater  interest  than  it  had ;  that  the  corporation  had  the 
right  to  prefer  a  part  of  its  creditors  as  against  others.  They 
contend,  also,  that  the  evidence  sustains  the  defense  set  up, 
that  defendant's  subscription  was  procured  by  fraudulent 
representations,  and  the  defense  of  want  of  consideration,  for 
that  the  liabilities  of  the  corporation  exceeded  $25,000  at  the 
time  defendant  purchased  the  stock,  \vhilc  its  assets  were 
less  than  $15,000,  and  that,  therefore,  the  company  was  insol- 
vent. They  contend  further  that,  having  shown  fraud  and 
want  of  consideration  in  the  inception  of  the  note,  the  burden 
is  (m  plaintiffs  to  show  they  were  bona  fide  purchasers;  that 
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plaintiffs,  as  pledgees,  without  iiidorsemeut  of  the  note,  are 
subject  to  any  defenses  existing  against  the  payer ;  and, 
finally,  that  the  trust  fund  doctrine  contended  for  by  plain- 
tiffs applies  only  to  bona  fide  creditors,  and  not  to  creditors 
charged  with  notice  of  fraud  or  want  of  consideration,  as 
they  claim  plaintiffs  in  this  suit  are  chargeable.  On  this  last 
proposition,  appellee  cites  State  Tnist  Co.  v.  Turner,  111 
Iowa  664;  Taylor  v.  Bank,  9  S.  Dak.  572  (70  N.  W.  834). 
Ihese  last  cases  do  not  involve  the  question  upon  which  we 
think  this  case  must  be  determined ;  and  that  is  as  to  whether 
or  not  the  defendant  will  now  be  permitted  to  rescind,  he 
having  failed  to  take  any  steps  towards  a  rescission  of  the 
purchase  of  the  stock  and  the  note,  for  a  considerable  time 
after  the  purchase  was  made  and  the  note  given,  and  until 
after  the  corporation  had  made  an  assignment  for  the  benefit 
of  all  its  creditors. 

The  appellant  contends,  as  his  first  proposition,  that, 
under  the  circumstances  shown  in  this  case,  it  is  too  late  for 
the  defendant  to  rescind  his  subscription  to  the  capital  stock, 
the  consideration  of  the  note,  on  the  ground  that  he  was 
induced  to  subscribe  on  account  of  fraudulent  representa- 
tions of  the  corporation's  agents,  after  the  corporation  had 
made  a  general  assignment  for  the  benefit  of  all  creditors 
before  the  suit  was  brought,  and  that  defendant  has  neither 
pleaded  nor  offered  evidence  that  he  used  any  diligence  to 
discover  the  fraud  he  alleges  was  practiced  upon  him,  eitHfer 
before  or  after  the  corporation  made  the  assignment.  Other 
propositions  of  appellant  are  that,  even  if  it  be  competent 
under  any  circumstances,  under  the  facts  in  this  case,  for 
a  stockholder  to  interpose  the  defense  of  fraud  in  inducing 
the  subscription,  and  to  seek  a  rescission  of  the  contract, 
still  the  evidence  in  this  case  does  not  show  such  diligence 
by  defendant  as  is  required  by  law  to  discover  the  fraud 
and  to  rescind  the  contract ;  and,  third,  that  the  representa- 
tions pleaded  by  defendant  and  testified  to  by  him  do  not 
constitute  such  fraud  as  would  warrant  him  in  rescinding 
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the  contract.  We  are  of  opinion  that  appellants'  fii'st  propo- 
sition is  sound.  This  renders  it  unnecessary  to  determine  the 
other  points. 

1.  Many  authorities  are  cited  by  appellant  to  sustain 
his  first  proposition.  Appellee  contends  that  these  cases  are 
not  in  point,  for  the  reason  that  the  doctrine  contended  for 
by  appellants  applies  only  for  the  benefit  of  bona  fide  cred- 
itorSj  and  that  it  does  not  apply  where,  as  they  contend  is 
the  fact  in  this  case,  the  contract  was  procured  through  false 
representations,  and  that  the  cases  cited  by  appellants  so 
show. 

We  think  the  cases  are  othei'^'ise.  There  is  no  dispute 
in  the  evidence  that  defendant  made  no  attempt  to.  rescind 
for  a  considerable  time  after  the  transaction,  and  not  until 
after  the  suit  was  brought.  As  stated,  defendant  subscribed 
for  the  four  shares  of  stock  of  the  corporation  on  July  2, 
1912,  and  the  shares  of  stock  were  issued  and  delivered  to 
him  at  about  the  same  time,  and  he  then  gave  his  note  for 
$200  in  payment  therefor.  In  January  following,  the  com- 
pany made  an  assignment  for  the  benefit  of  all  its  creditors. 
The  note  of  defendant  was  pledged,  with  other  notes,  as  col- 
lateral security  with  plaintiffs,  other  than  the  assignee,  to 
secure  the  payment  of  the  $2,500  loan  which  said  plaintiffs 
made  to  the  company.  The  defendant  did  not,  either  before 
or  after  the  insolvency  of  the  company,  attempt  to  rescind 
the  contract  for  the  purchase  of  his  stock,  or  tender  back  to 
the  company  the  certificates,  until  the  filing  of  his  answer 
in  this  suit,  which  was  February  10,  1914,  more  than  a  year 
after  the  insolvency  of  the  company  and  its  assignment. 
And  he  did  not  then  make  an  actual  tender  of  the  certifi- 
cate, but  in  his  answer  in  a  law  action  he  did  tender  if 
«  r.^^»*rvn« .  ^^«  back.  Because  the  contract  was  made  in  South 

3.  Contracts  :  con- 

ute\aw*o^  place  Dakota,  and  the  note  by  its  terms  was  payable 
Buh^Xt^onB^r  there,  the  liability  of  defendant  should  be 
corporate  stock,  determined    by   the    laws    of   the   state    of 

South  Dakota.    It  would  seem  that,  under  the  South  Dakota 
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statute,  before  set  out,  the  liability  of  the  stockholder  is 
statutory  and  absolute.  This  liability,  created  by  statute,  is 
a  part  of  the  contract  of  each  creditor.  The  Supreme  Court 
of  South  Dakota  has  passed  upon  this  question  in  the  recent 
case  of  Keyes  v.  Blue  Bell  Medicine  Co.,  148  N.  W.  505. 
In  thai  case,  plaintiff  claimed  that  the  contract  whereby  he 
purchased  stock  from  the  corporation  was  induced  by  fraud, 
and,  after  the  insolvency  of  the  coiT)oration,  attempted  to 
rescind  the  contract.    The  court  said : 

**  Appellant  fii'st  contends  that  the  trial  court  erred  in 
failing  and  refusing  to  make  a  finding  upon  the  question  of 
fraud.  Inasmuch  as  the  trial  court  found  that  the  attempted 
rescission  came  too  late,  and  inasmuch  as  we  sustain  such 
finding,  it  becomes  unnecessary  to  consider  that  question.  At 
the  time  of  the  transfer,  the  company  was  solvent.  At  the 
time  of  the  attempted  rescission,  it  was  insolvent,  and  had 
been  in  the  hands  of  the  receiver  about  514  months.  Unpaid 
claims  in  excess  of  $58,000  had  been  filed  with  the  receiver, 
and  there  were  not  enough  assets  to  pay  the  claims.  Plaintiff 
had  been  the  owner  of  the  shares  of  stock  more  than  2  years, 
and  had  never  received  a  dividend  thereon.  Plaintiff  must 
be  charged  with  laches  in  asserting  his  claimed  right  of 
rescission.  Through  delay  and  owing  to  the  insolvency  of 
the  corporation,  he  has  lost  such  asserted  rights.  Morawetz 
on  Corporations,  Sec.  839;  Cbok  on  Corporations,  Sees.  161, 
164;  Jones  on  Insolvent  and  Failing  Corporations,  Sec.  399; 
Fear  v.  Bartlett,  81  Md.  435  (33  L.  R.  A.  721) ;  Sottth  Bend 
Toy  Mfg.  Co.  v.  Pierre  F.  &  M.  Ins.  Co,,  4  S.  D.  173.'' 

In  that  case  there  was  the  additional  fact  that  plaintiff 
claims  under  a  special  contract  of  guaranty.  The  facts  in 
the  cited  case  and  the  instant  case  are  quite  similar.  In  the 
cited  case,  plaintiff  had  been  a  stockholder  2  years,  and  in 
the  instant  case,  almost  2  years ;  in  that  case,  the  attempted 
rescission  was  51^  months  after  the  insolvency,  and  in  the 
instant  case,  more  than  12  months  after  the  insolvency  and 
assignment;  and  in  both  cases  the  stockholder  had  received 
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no  dividend.  The  South  Dakota  court  approves  the  loile  laid 
down  by  Morawetz  at  Sec.  839,  wherein  the  author  says : 

*'It  should  be  borne  in  mind  that  the  shareholders  of  a 
corporation  are  the  real  parties  in  interest  for  whom  the  cor- 
porate obligations  are  incurred.  Creditors  of  a  corporation 
have  equitable  rights  against  the  shareholders  direclly,  and 
these  rights  do  not  depend  upon  the  agreements  existing 
among  the  shareholders  themselves,  or  their  dealings  with  the 
common  agents.  It  has  accordingly  been  settled  that,  if  a 
coiT)oration  is  insolvent,  a  shareholder  whose  contract  of  sub- 
scription was  obtained  by  the  fraud  of  the  company's  agents 
cannot  diminish  the  security  of  bona  jSde  creditors,  by  rescind- 
ing his  contract  to  contribute  the  amount  of  capital  sub- 
scribed by  him." 

This  court  has  adopted  the  same  rule,  and  cites  in  sup- 
port of  its  decision  the  case  of  Fear  v,  Barilett,  supra,  cited 
by  the  Supreme  Court  of  South  Dakota. 

In  Hinkley  v.  Sac  Oil  c&  Pipe  Line  Co.,  132  Iowa  396, 
at  410,  we  said : 

*'It  appears,  however,  that  the  company  was  insolvent 
at  that  time,  and  it  is  suggested  that  for  this  reason  the  stock 
ought  not  to  be  canceled.  The  accepted  doctrine  in  England 
is  that  a  subscription  for  stock  cannot  be  rescinded  where 
suit  is  instituted  subsequent  to  the  insolvency  of  the  com- 
pany and  when  its  affairs  are  being  wound  up.  Stone  v.  City 
&  County  Bank  [1877],  3  C.  P.  282;  Oakes  v.  Turquand,  L. 
R.  2  H.  L.  325 ;  Henderson  v.  Royal  British  Bank,  7  El.  &  Bl. 
356,  363.  It  is  said  that  no  person  who,  at  the  commence- 
ment of  the  winding  up,  is  de  facto  a  member — ^that  is,  who 
has,  by  a  contract  not  previously  avoided,  become  a  member 
— can  withdraw  from  the  distribution  for  the  benefit  of  cred- 
itors any  part  of  the  company's  assets,  either  by  recalling 
money  paid  by  him  to  the  company  or  by  taking  himself  out 
of  the  category  of  those  lijible  to  pay  further  calls.  In  con- 
sequence of  the  distribution  of  assets  amongst  creditors,  a 
member  cannot  insist  upon  the  eqxiity  which  he  might  other- 
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wise  have  claimed  to  be  relieved  from  his  contract  with  the 
company.  2  Thompson  on  Corp.,  Sec.  1441.  .  .  .  The  true 
rule,  as  it  seems  to  us,  is  stated  in  Fear  v.  Bartlett,  81  Md. 
435  (32  Atl.  322;  33  L.  R.  A.  721) ;  and  that  is,  the  right  to 
rescind  may  be  exercised,  assuming  diligence,  unless  proceed- 
ings of  insolvency,  voluntary  or  involuntary,  have  been  insti- 
tuted or  some  act  has  been  committed  which  is  regarded  as 
an  act  of  insolvency." 

See,  also.  Cedar' Rapids  Ins,  Co,  v.  Butler,  83  Iowa  124; 
Miller  v.  Hawkeye  Gold  Dredging  Co.,  156  Iowa  557 ;  Chubb 
V.  Upton,  95  U.  S.  665,  where  it  was  held  that  it  was  too  late, 
after  an  assignment,  to  set  up  the  defense  of  false  representa- 
tions, especially  where  the  subscriber  had  not  been  vigilant 
in  discovering  such  fraud  and  in  repudiating  the  contract. 

In  the  instant  case,  if  the  collateral  put  up  to  secure  the 
$2,500  note  is  more  than  enough  to  pay  that  obligation,  the 
balance  would  go  to  the  assignee,  for  the  benefit  of  other 
creditors.  The  assignee  is  joined  as  party  plaintiff  in  this 
action. 

Appellants  claim  that  defendant  was  a  stockholder  for 
more  than  six  months  before  the  corporation  became  insol- 
vent; he  was  such  stockholder  more  than  a  year  after  the 
insolvency ;  he  lived  near  the  factory ;  he  knew  the  manage- 
ment, and  made  no  objection  or  accusation  of  fraud  until  the 
suit  was  brought  by  the  assignee  for  the  benefit  of  the  cred- 
itors, and  the  creditors  to  whom  the  stock  was  pledged.  He 
did  not  attempt  to  rescind  when  the  factory  first  closed  its 
doors,  although  he  testifies  he  lived  near  it. 

The  following  cases  may  be  cited  as  sustaining  our  con- 
clusion, although  we  shall  not  attempt  to  cite  all  those  referred 
to  by  appellants.  The  weight  of  authority  seems  to  sustain 
this  proposition:  G^^ess  v.  KnigJit,  (Ga.)  68  S.  E.  834  (31 
L.  R.  A.  [N.  S.]  900)  ;  Dufpeld  v,  Bnrnum,  (Mich.)  31  N.  W. 
310;  Western  Nat,  Bank  v,  Lawrence,  (Mich.)  76  N.  W.  105; 
Harpold  v,  Stobart,  (Ohio)   21  N.  E.  637;  Dunn  v.  State 
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Bank,  (Minn.)  61  N.  W.  27;  Oianella  v.  Bigelow,  (Wis.)  71 
N.  W.  Ill ;  3  R.  C.  L.  385 ;  10  Cye.  440. 

We  shall  not  refer  at  any  length  to  other  points,  but 
refer  to  some  of  the  testimony  as  bearing  upon  the  question 
as  to  whether  defendant  used  proper  diligence  in  discovering 
the  fraud  and  in  rescinding  the  contract.  It  appears  that 
defendant  lived  near  the  town  of  Canton,  where  the  factory 
was  located;  he  was  in  the  factory  at  the  time  of  the  sub- 
scription, or  the  day  after ;  he  knew  the  president  of  the  com- 
pany and  some  of  the  members.  He  could  have  inspected 
the  records  of  the  company  whether  the  representation  as 
to  payment  of  dividends  was  time  or  not.  It  further  appears 
that  he  talked  to  some  of  his  neighbors  who  were  stockholders 
of  the  corporation,  but  made  no  inquiry  of  them  or  of  the 
officers  as  to  whether  a  dividend  had  been  paid,  or  as  to  the 
financial  condition  of  the  concern.  Even  after  the  insolvency 
of  the  corporation,  defendant  made  no  effort  to  rescind  his 
contract.  As  stated,  the  corporation  went  into  the  hands  of 
the  assignee  Januaiy  27,  1913,  and  no  attempt  was  made  to 
rescind  the  contract  of  subscription  until  the  answer  was  filed, 
February,  1914. 

Under  the  record  as  now  presented,  our  conclusion  is 
that  defendant's  attempted  rescission  came  too  late,  and  that 
the  trial  court  erred  in  dismissing  the  plaintiff's  petition. 
The  cause  is  therefore — Reversed  and  Remanded. 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 


E.  0.  Montgomery,  Appellee,  v.  Dan  O'Donnell  et  al.. 

Appellants. 

TBIAL:    Instmctions — Fozni,  Becniisites  and  Sui&ciency — ^Failuxe  to 

1    Submit  Uncontested  Issue — ^Brokers.    Failure  to  submit  an  issue, 

the  truth  of  which  was  clearly  shown  by  the  evidence  and  fully 

conceded  on  the  trial,  is  not  error.    So  held  where,  in  an  action  bjr 
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a  broker  for  commission,  the  court  did  not  submit  to  the  jury 
the  question  whether  a  sale  toas  actually  tMtde,  such  question 
being  uncontested,  the  sole  contention  being  that  the  broker  did 
not  find  such  purchaser. 

BBOKEBS:     Ckxmmission— Wlien    Earned — "Introducing"    Friends. 

2  An  owner  of  land  who  employs  a  broker  to  ''introduce"  to  him 
prospective  buyers  of  land,  may  not  deny  the  broker's  right  to  a 
commission  because  the  one  "introduced"  was  already  a  personal 
friend  of  the  owner,  the  "introduction"  being  for  the  purpose  of 
bringing  the  parties  together  to  negotiate  a  sale. 

BBOEEBS:     Compensation — "Customary"     as     Synonymous    with 

3  "Seasonable."  A  petition  declaring  on  a  broker's  contract  for 
the  cu^cmary  compensation  is  met,  in  the  absence  of  other  testi- 
mony on  the  question,  by  evidence  of  the  reasonable  value  of  the 
services. 

NEW  TBIAL:    Grounds— Bias  of  Juror.    The  fact  that  a  defendant 

4  had,  some  seven  years  prior  to  the  trial,  been  a  member  of  a  grand 
jury  which  had  returned  an  indictment  against  the  juror  in  ques- 
tion, shows  no  such  bias  as  to  disqualify  the  juror  and  demand  a 
new  trial,  when  the  defendant  did  not  recall  such  fact  until  after 
the  trial,  and  the  juror  did  not  know,  until  after  the  trial,  that 
the  defendant  had  been  a  member  of  such  jury.    ' 

Appeal  from  Polk  District  Court. — W.  S.  Ayrbs,  Judge. 

Thursday,  November  23,  1916. 

Action  at  law  to  recover  commission  on  the  sale  of  real 
estate.  Judgment  for  plaintiff,  and  defendants  appeal. — 
Affirmed. 

Neiman  &  Neiman,  for  appellants. 
Dowell,  McLennan  &  Zeuch,  for  appellee. 

Weaver,  J. — The  substance  of  plaintiff's  claim  is  as  fol- 
lows: Defendants  are  real  estate  agents,  doing  business  in 
Des  Moines,  and  had  a  room  or  office  at  a  hotel  of  which 
plaintiff  was  clerk.  He  alleges  that  he  entered  into  an  agree- 
ment with  defendants  by  which  he  undertook  to  introduce  to 
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them  prospective  purchasers  of  land,  and,  as  compensation 
therefor,  defendants  promised  to  pay  him  **a  good  commis- 
sion''  on  all  sales  which  they  might  make  to  persona  so 
brought  to  them.  He  further  alleges  that  in  pursuance  of 
such  contract  he  introduced  to  them  one  McLaughlin  as  a 
person  desiring  to  purchase  land,  and  that  as  a  result  thereof 
defendants  did  sell  to  such  purchaser  a  farm,  on  which  they 
earned  or  obtained  from  the  seller  a  commission  of  $520. 
On  the  trial,  he  introduced  evidence  tending  to  show  the 
truth  of  said  allegations,  also  other  evidence  by  real  estate 
dealers  to  the  effect  that  the  customaiy  compensation  paid 
by  agents  in  that  business  to  subagents  or  persons  employed 
to  bring  in  or  introduce  buyers,  was  from  one  fourth  to  one 
third  of  the  commissions  received  by  the  principal  agents. 
The  defendants  deny  the  claim  generally.  As  witnesses  on 
the  trial,  they  do  not  deny  having  such  an  agreement  with 
plaintiff,  but  do  deny  that  he  introduced  McLaughlin.  They 
further  swear  that  McLaughlin  was  an  old  acquaintance  and 
friend  of  one  of  them,  and  that  said  parties  happened  to 
meet  at  the  hotel,  where  they  renewed  the  acquaintance  with- 
out any  introduction  by  or  aid  from  the  plaintiff,  who  had 
no  hand  whatever  in  the  subsequent  sale  of  the  land.  The 
issues  were  tried  to  a  jury,  and  verdict  returned  in  plain- 
tiff's favor  for  $165 ;  and  from  the  judgment  entered  thereon, 
this  appeal  has  been  taken. 

I.  The  first  alleged  error  upon  which  a  reversal  is 
asked  by  the  appellants  is  that  the  court  failed  to  state  to 
the  jury  fully  and  specifically  the  facts  which  must  be  shown, 

to  entitle  plaintiff  to  recover.     The  specific 
tionsi'form,        criticism  is  that,  while  saying  to  the  jur>' 

requisites  and         i     ^   ,-i      i        -•  -,    •    ,'a»  ^  *-» 

sufficiency :  fall-  that  the  burdcn  was  on  plaintiff  to  prove  the 

ure  to  submit 

uncontested  Is-   agreement  pleaded  in  the  petition,  and  that 

sue :  brokers.  or-  x-  7 

plaintiff  was  the  means  of  bringing  the  pur- 
chaser McLaughlin  to  the  defendants,  the  court  failed  to 
state  that  plaintiff  must  also  prove  that  defendants  did  effect 


Nov.  1916J  Montgomery  v.  O'Donnell.  591 

a  8ale  to  McLaughlin.  It  is  true  that  this  element  of  plain- 
tiff's case  was  omitted  from  the  formal  statement  in  the 
instruction,  but  the  omission  was  not  prejudicial,  because  the 
testimony  shows  without  dispute  that  defendants  did  make 
a  sale  to  McLaughlin,  and  the  question  contested  was  simply 
whether  plaintiff-  introduced  the  buyer,  and,  if  so,  what  was 
the  amount  due  him  for  his  services  ?  In  other  words,  the  sale 
was  taken  as  conceded,  the  real  question  being  over  the  ques- 
tion whether  plaintiff  had  any  agency  in  bringing  it  aboi^t. 
No  request  was  made  by  the  defendants  for  a  more  specific 
instruction  to  the  jury.  Taking  the  instruction  as  a  whole, 
it  fairly  states  the  law,  and  the  jury  could  not  have  been 
in  any  manner  misled.  The  assignment  of  error  thereon  can- 
not be  sustained. 

II.  The  court  told  the  jury  that,  while  the  prior 
acquaintance  of  McLaughlin  was  a  mp,tter  which  could  be 
considered  as  bearing  upon  the  question  whether  plaintiff 
2.  Brokers:  com-  ^^^  ^^  **^^  produce  McLaughlin  to  them  as 
Srned^'*Mntro-  ^  prospective  purchaser,  it  was  otherwise  im- 
ducfnr'fHenda.  ^^terial,  and  this,  appellants  say,  was  erron- 
eous, because  the  word  "introduce,"  as  used  by  the  parties, 
means  the  bringing  together  of  strangers  to  each  other.  This 
is  based  largely  upon  the  fact  that  plaintiff,  upon  cross-exam- 
ination, was  led  to  so  define  the  word.  The  instruction  chal- 
lenged is  correct.  To  introduce  a  buyer  to  a  seller  is  to  bring 
the  parties  together  for  the  purpose  of  effecting  a  sale,  or  to 
give  opportunity  for  negotiation  to  that  end ;  and,  ev^n  though 
such  parties  may  be  personal  acquaintances  or  friends,  yet, 
if  the  meeting  between  them,  for  the  purpose  of  giving  one 
an  opportunity  to  sell  or  the  other  an  opportunity  to  buy, 
is  brought  about  by  the  influence  or  suggestion  of  a  third 
person,  he  may  fairly  be  said  to  have  ** introduced"  them, 
within  the  meaning  of  such  contracts  as  the  one  declared 
upon  in  this  case. 

ITT.     It  is  further  argued  that  the  court  directed  the 
jury  that,  if  they  found  for  the  plaintiff,  he  was  entitled  to 
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recover  the  reasonable  value  of  his  services,  when  the  allega- 
tion of  the  petition  is  that  he  was  to  have  the 

3.  Brokers :  com-    ii        .  >»  ^»  -j     •  i 

pensation :  "cus-     customary      compensation    paid    in    such 

tom&ry"  ivw  syB* 

onymous  witfc     cascs.    That  *  *  custom, ' '  in  the  technical,  legal 

"reasonable." 

sense  of  the  word,  is  not  the  same  as 
'^'cason,"  and  that  an  act  or  rule  may  be  customary,  while 
lacking  in  reasonableness,  is  to  b&  admitted ;  but  it  is  very 
clear  in  this  case  that  the  petition,  in  asking  compensation  for 
the  plaintiff  such  as  is  ''customary  among  real  estate  agents 
in  the  city  of  Des  Moines,"  makes  use  of  these  words  in  their 
more  popular,  if  less  technical,  sense,  as  meaning  such  com- 
pensation as  is  ordinarily  and  usually  paid  for  services  of 
the  kind  he  claims  to  have  rendered.  In  the  absence  of  other 
testimony  bearing  on  the  question,  proof  of  what  is  usually 
and  ordinarily  paid  for  a  given  service  is  sufficient  evidence 
on  which  the  jury  may  find  its  reasonable  value,  and  such  is 
the  effect  of  the  instruction.   .We  think  it  correct. 

IV.  In  support  of  a  motion  for  a  new  trial,  it  was  shown 
that  one  George  W.  Shope  was  dra^vn  as  a  juror,  and  served 
on  the  trial  of  this  case.    On  his  examination  before  being 

accepted  as  a  juror,  he  answered  that  he  did 

4    I^B•\^^  tria.Ij  * 

■  grounds :  bias  of  not  know  the  defendants,  and  was  without 

Juror. 

bias  or  prejudice  as  between  the  parties. 
After  the  trial  was  over  and  verdict  returned,  the  defendant 
O'Donnell  discovered  that,  at  a  time  some  seven  years  prior 
to  this  trial,  he  had  served  as  a  member  of  a  grand  jury 
which  i:eturned  an  indictment  against  Shope  on  the  charge  of 
conspiracy.  He  further  says  that  this  objection  to  the  juror 
was  not  raised  earlier  because  he  did  not  know  or  recognize 
him,  and  because  his  "memory  failed  to  connect  the  said 
Shope  with  the  indictment."  In  resistance  to  the  motion, 
defendants  filed  the  affidavit  of  Shope,  who  admits  that  he 
was  indicted  at  the  time  spoken  of,  and  afterwards  was  tried 
on  the  charge  and  acquitted.  He  further  says  that,  when 
chosen  as  a  juror  in  this  case,  he  did  not  know  O'Donnell 
or  know  that  he  had  been  a  member  of  the  grand  jury  return- 
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ing  such  indictmeut,  nor  did  he  have  any  such  knowledge 
or  information  until  his  attention  was  called  thereto  by  the 
motion  for  a  new  trial.  The  court  denied  the  motion  and 
error  is  assigned  thereon. 

We  find  no  error  in  the  ruling.  Even  if  the  juror  knew 
O'Donnell  and  knew  him  to  have  been  a  member  of  the  grand 
jury  returning  the  indictment,  it  would  afford  no  ground 
for  a  new  trial,  unless,  perhaps,  it  should  further  appear 
that,  upon  his  examination  for  cause,  he  concealed  the  fact 
when  a  candid  answer  to  the  interrogatories  put  to  him  would 
have  disclosed  it.  There  is  no  conclusive  presumption  of  law 
or  fact  that  a  man  who  has  once  been  indicted,  whether 
justly  or  unjustly,  becomes  and  remains  so  biased  or  prej- 
udiced against  the  individual  gi*and  juroi*s  as  to  disqualify 
him  for  life  for  service  on  a  trial  jury  in  any  cause  in  which 
any  one  of  them  may  be  interested. 

V.  Question  is  raised  as  to  the  sufficiency  of  the  evidence 
to  support  the  verdict.  There  was  a  direct  and  irreconcil- 
able conflict  between  the  testimony  of  the  plaintiff  and  that 
offered  in  behalf  of  the  defendants.  The  question  of  veracity 
thus  raised  and  the  weight  and  value  of  the  evidence  on  either 
side  were  for  the  jury  alone,  and  we  find  nothing  in  the  record 
to  call  for  our  interference. 

The  judgment  of  the  district  court  is — Affirmed. 

Evans,  C.  J.,  Deemer  and  Preston,  J  J.,  concur. 


Swain  Patty,  Appellee,  v.  Cora  M.  Payne  et  al..  Appellants. 

TESTANCY  IN  COMMON:    Mutual  SigUts  and  Duties— Aoqnlsttion 

1  of  Tax  Title.  A  tenant  in  common  of  an  estate  in  remainder 
may  not,  no  ouster  being  shown,  acquire  a  tax  dee^  which  will  be 
ralid  against  a  cotenant. 

TENANCT  IN  COMMON:    Mutual  Bights  and  Duties— Payment  of 

2  Taxes.     The  payment,  by  a  tenant  in  common  of  an  estate  in 

Vol.  1781a.— 38 
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roiuaindor,  of  taxes  on  the  caiiunon  property,  inures  to  the  benefit 
of  the  cotenants. 

LIMITATION  OF  ACTIONS:     Partition — Tenancy  in  Common  of 
3    Estate  in  Remainder.     The  right  to  partition  of  one  of  several 
tenants   in   common  of  an   estate  in   remainder,   does   not   accrue 
until  the  death  of  the  life  tenant. 

Appeal  from  Dallas  District  Court. — W.  H.  Pahey,  Judge. 

THUR8DAY,  November  23,  1916. 

Action  in  partition.  There  was  a  deci^ee  for  plaintiff, 
by  which  he  and  his  two  sisters  and  a  brother,  defendants, 
were  each  given  one  fourth  of  the  real  property.  The  decree 
also  reformed  an  alleged  misdescription  as  to  a  part  of  the 
land.     The  defendants  appeal. — Affirvied. 

Paul  M,  Payne  and  W7u76  tt*  Clarke,  for  appellants. 
Dingwell  &  Clarke,  for  appellees^ 

Preston,  J. — Plaintiff,  appellee,  claimed  an  undivided 
one  fourth  of  the  lands  described  in  the  petition,  under  and 
by  virtue  of  a  deed  from  Lucinda  Davis  and  Isaac  J.  Davis, 

appellee's  grandmother  and  grandfather,  to 

1    Tenancy  in 

■  common  :  mutu-  Rhoda  J.  Pattv  and  Seth  Patty,  mother  and 

(l1  I'lfifhts  ancl 

duties :  acquisi-   father  of  appellee,  in  trust  for  this  appellee 

tion  of  tax  title. 

and  his  sisters  and  brother.  Many  of  the 
allegations  of  the  petition  ai'e  admitted  by  the  answer.  De- 
fendants say  that  plaintiff  is  not  entitled  to  a  one-fourth  inter- 
est, or  any  interest,  in  said  land,  and  as  a  defense  allege  that 
one  of  the  plaintiffs,  Cora  M.  Patty-Payne,  sister  of  plain- 
tiff, obtained  a  tax  deed  to  said  land  in  1882,  and  deeded  the 
same  back  to  Rhoda  J.  and  Seth  Patty,  under  an  alleged  parol 
contract  that  the  said  Rhoda  J.  and  Seth  should  reconvey 
to  said  Cora  M.  and  the  other  two  defendants,  the  title  to 
said  land;  that  the  deed  from  Cora  M.  to  Rhoda  and  Seth 
was  in  February,  1899,  and  the  deed  back  to  the  appellants 
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herein  was  in  June,  1899 ;  and  thai,  by  reason  thereof,  plain- 
tiff's rights  under  the  original  deed  were  cut  off.  Appellants 
farther  plead  that  the  action  is  barred  by  the  statute  of 
limitations. 

It  is  shown  that  the  plaintiff  her^n  and  the  defendants, 
Cora  Patty-Payne,  Reno  R.  Patty  and  May  Patty-Clark,  are 
the  only  children  of  Rhoda  J.  and  Seth  Patty,  both  now 
deceased.  Rhoda  died  in  1900,  and  Seth  in  1914.  They  were 
in  possession  of  the  property  in  question  until  their  death. 
One  of  the  defendants  was  born  in  1865,  and  another  in  1870, 
or  about  five  years  after  the  execution  of  the  deed  in  1865. 
About  September  5,  1865,  Lucinda  Davis  and  Isaac  J.  Davis 
deeded  to  Rhoda  J.  Patty  and  Seth  Patty  the  lands  described 
in  the  petition,  and  this  deed  provides  : 

'*In  consideration  of  natural  love  and  affection  and  the 
sum  of  $50  in  hand  paid  by  Rhoda  Jane  Patty,  of  Dallas 
County,  Iowa,  do  hereby  convey  unto  the  said  Rhoda  Jane 
Patty  and  Seth  Patty,  her  husband,  in  trust  for  Swain  Patty, 
Cora  Matilda  Patty  and  the  infant  daughter  of  said  Rhoda 
Jane  Patty  and  Seth  Patty,  and  such  other  children  as  may 
be  bom  to  the  said  Rhoda  Jane  Patty  and  Seth  Patty,  and 
such  children  as  may  be  born  to  the  said  Rhoda  Jane  Patty 
by  any  subsequent  marriage,  in  case  her  present  husband 
should  die  fiirst  and  she  should  again  marry, — the  following 
described  real  estate,  situated  in  Dallas  County  and  state  of 
Iowa,  to  wit :   .    .    . 

**The  said  Rhoda  Jane  Patty  and  Seth  Patty  are  to  have 
and  to  hold  said  premises,  together  with  all  rents  and  profits 
of  the  same,  during  their  lives,  but  they  are  to  have  no  power 
to  dispose  of  or  sell  any  part  of  the  same,  and  at  their  death 
it  is  to  become  the  property  in  fee  simple  of  the  children  of 
the  said  Rhoda  Jane  Patty  aforesaid." 

On  December  9,  1878,  the  property  was  sold  for  taxes 
to  Cora  M.  Patty,  she  being  one  of  the  children  named  in  the 
foregoing  deed,  and,  on  April  8,  1882,  the  county  treasurer 
executed  a  deed  to  her.    February  21,  1899,  said  Cora  and 
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her  husband  deeded  the  land  to  Rhoda  J.  Patty,  one  of  the 
grantees  in  the  deed  of  1865,  and  on  June  10,  1899,  the  said 
Rhoda  and  her  husband,  Seth,  deeded  the  property  by  si>ecial 
warranty  deed  to  said  Cora  and  her  brother  and  sister,  Beno 
and  May,  with  this  cla]^  in  the  deed: 

**The  gi'antors  herein  especiaUy  reserve  to  themselves 
and  to  each  other,  or  either  of  them,  the  said  Bhoda  J.  Patty 
and  Seth  Patty,  so  long  as  they,  or  either  of  them,  shall  live, 
the  possession,  use  and  benefit  and  rents  and  profits  of  the 
real  estate  herein  described.'' 

This  deed  was  duly  recorded  June  13,  1899.  It  is  the 
claim  of  the  defendants  that  by  these  transactions  the  plain- 
tiff was  cut  out  of  any  interest  in  the  land.  This  suit  was 
brought  in  September,  1914,  plaintiff  claiming  that  he  is 
entitled  to  a  one-fourth  interest,  by  reason  of  the  deed  from 
Lucinda  Davis  and  Isaac  J.  Davis  to  Rhoda  J.  and  Seth 
Patty  in  1865,  as  he  is  one  of  the  remaindermen  named  in 
said  deed.  It  appears  that  plaintiff  left  home  in  1874,  when 
he  was  22  years  old,  and  went  to  live  with  his  grandmother, 
Lucinda  Davis,  the  grantor  in  the  trust  deed,  and  lived  with 
her  until  1878,  when  he  was  married ;  then  moved  to  Linden, 
in  Dallas  County,  Iowa,  where  he  remained  until  1884 ;  and 
then  he  went  to  Greene  County,  Iowa,  where  they  remained 
for  ten  and  a  half  years.  Plaintiff  testifies  that,  during  this 
period,  while  he  and  his  wife  were  living  in  Greene  County, 
and  while  visiting  plaintiff,  one  of  the  defendants  told  him 
that  they  had  got  Mrs.  Cora  M.  Patty,  his  mster,  paid  back 
for  the  taxes  on  the  farm,  and  that  this  was  the  only  time 
anything  was  ever  said  to  plaintiff  by  his  brothers  or  sisters 
in  relation  to  the  taxes  on  the  place.  Plaintiff  at  no  time  had 
any  actual  notice  that  his  sister  Cora  had  taken  a  tax  deed 
to  the  property,  until  after  this  suit  was  begun,  though,  as 
before  stated,  the  deed  was  recorded.  Plaintiff  was  not  aware 
of  the  tax  deed  prior  to  his  mother's  death,  or  at  any  tune 
thereafter,  other  than  such  constructive  notice  as  the  record- 
ing thereof  imparts.    It  appears,  also,  that  some  of  the  defend- 
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aut8  did  not  know  of  the  terms  of  the  deed  from  Lucinda 
Davis  and  husband  to  Bhoda  J.  Patty  and  husband,  until 
about  the  time  of  the  bringing  of  this  action.  It  is  claimed 
by  appellee  that  each  of  the  defendants  studiously  avoided 
any  mention  of  anything  concerning  the  land  in  question,  or 
the  tax  deed,  to  him,  and  that  the  obtaining  by  Cora  of 
the  tax  deed  conveyance  of  the  property  to  her  mother,  and 
the  deed  back^  was  at  least  constructive  fraud.  As  stated,  it 
is  shown  that  Rhoda  and  Seth  remained  in  possession  of  the 
farm  and  in  control  of  it  during  their  lifetime,  and  it  is 
shown  that  appellants  lived  with  them  until  they  married 
and  went  to  homes  of  their  own. 

1.  Appellants'  first  contention  is  that,  under  the  deed 
from  Lucinda  and  Isaac  J.  Davis  to  Bhoda  J.  and  Seth  Patty, 
in  1865,'  the  grantees  took  simply  a  life  estate,  remainder  to 
the  persons  therein  named;  that  said  deed  was  not  a  trust 
deed ;  and  that  the  grantees  therein  did  not  hold  said  property 
in  trust  for  said  children,  and  in  support  of  their  contention 
cite  3  Pomeroy's  Equity,  pp.  1908-1911;  DiUenbeck  v.  Pin- 
nell,  121  Iowa  201.  On  the  other  hand,  appellee  contends  that 
the  instrument  was  a  trust  deed,  and  cites,  to  sustain  his 
contention,  Fetter  on  Equity,  page  174;  3  Pomeroy's  Equit}% 
Sec.  1009;  Words  and  Phrases,  VoL  8,  page  7119. 

We  are  inclined  to  take  appellee's  view  of  the  matter. 
But  we  do  not  determine  that  point,  because  that  question 
is  not  controlling,  for  the  reason  that,  in  any  event,  under 
the  deed,  plaintiiF  was  one  of  the  remaindermen  and  entitled 
to  a  one-fourth  interest  in  the  land,  unless  he  has  been  cut  out 
by  the  execution  of  the  tax  deed  -and  other  deeds  executed 
subsequent  thereto. 

2.  The  determination  of  the  case  turns,  as  we  view  it, 
upon  the  validity  of  the  tax  deed.  Appellee  argues  that,  as 
the  grantees  in  the  deed  of  1865,  Rhoda  J.  and  Seth  Patty, 
received  the  rents  and  profits  of  the  farm,  they  were  bound 
to  keep  up  the  taxes.  They  cite  on  this,  OUcinan  v.  Kelgore, 
52  Iowa  38 ;  Booth  v.  Booth,  114  Iowa  78,  79.    Appellee  fur- 
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ther  contends  that  Cora  M.  Patty  could  not  obtain  tax  title 
to  the  lands  as  against  this  plaintiff^  as  she  and  Reno  Patty^ 
May  Patty  and  the  plaintiff,  were  cotenants  of  the  land  in 
controversy,  and  cites,  to  sustain  this  proposition,  Crawford 
V.  Meis,  123  Iowa  610;  Shell  v.  Walker,  54  Iowa  386;  Tice  v. 
Derby,  59  Iowa  312;  Clark  v.  Brown,  70  Iowa  139;  Fallon  v. 
Ckidester,  46  Iowa  588;  Sorenson  v.  Davis,  83  Iowa  405; 
Flinn  v.  McKinley,  44  Iowa  68 ;  Smith  v.  Smith,  68  Iowa  608 ; 
Warvelle  on  Abstracts  (3d  Ed.),  Sec.  531;  Chaplin  v.  United 
States,  29  Court  of  Claims  Reports  231 ;  National  Surety  Co, 
V.  Walker,  148  Iowa  157;  First  Congregational  Church  v. 
Terry,  130  Iowa  513.  Appellee  also  contends  that  the  return- 
ing of  the  title  from  Cora  M.,  if  she  had  title,  to  Rhoda  J. 
Patty,  trustee,  placed  the  land  back  in  the  direct  chain  of  title, 
and  all  the  rights  of  the  trustee,  Rhoda  J.  Patty,  attached 
thereby,  citing  Crawford  v,  Meis,  supra ;  First  Congregationud 
Church  V.  Terry,  supra;  National  Surety  Co.  v.  Walker, 
supra.  And,  further,  that  continuance  in  occupation  of  a 
family  homestead  by  one  of  the  children  after  the  others 
have  separated  and  gone  to  their  own  homes  is  not  an  entry 
upon  the  land  under  a  claim  adverse  to  the  heirs;  and  on 
this  proposition  they  cite  Frye  v.  Oullion,  143  Iowa  719; 
Hume  V,  Long,  53  Iowa  299 ;  l^hell  v.  Walker,  supra ;  Bader 
V.  Dyer,  106  Iowa  715;  Killmer  v.  Wuchner,  74  Iowa  359; 
Oarst  V.  Brutsche,  129  Iowa  501.  And,  finally,  appellee  con- 
tends that  the  purchase  at  tax  sale  by  Cora  M.  and  all  subse- 
quent  acts  were  a  redemption,  which  inured  to  the  benefit 
of  all  the  cotenants,  citing  Crawford  v.  Meis,  supra. 

The  evidence  does  not  show  an  ouster  of  any  of  the 
cotenants.  We  do  not  understand  appellants  to  dispute  the 
legal  propositions  advanced  by  .appellee,  except  they  claim 
that  the  case  of  Crawford  v,  Meis,  supra,  is  in  point,  and  an 
authority  for  appellants.  But  that  case  is  readily  distin- 
guishable from  the  instant  ease.  In  that  case,  the  life  tenants 
allowed  the  property  to  be  sold  for  taxes,  and  it  was  pur- 
chased at  the  tax  sale  by  a  brother  of  one  of  the  life  tenants, 
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who  afterwards  conveyed  part  of  it  to  one  of  the  remainder- 
men,  and  not  by  one  of  the  cotenants,  as  was  the  case  here. 
The  determination  of  the  Crawford  case  was  upon  the  theory 
that  David  Crawford,  the  purchaser  of  the  land  at  tax  sale, 
was  a  stranger  to  the  life  estate,  as  well  as  to  the  estate  in 
remainder,  and  that  by  his  tax  deed  he  acquired  title  to 
the  property,  as  against  both  the  life  tenants  and  the  tenants 
in  remainder. 

We  think  appellee's  contention  at  this  point  must  be 
sustained,  and  that  Cora  M.  Patty  could  not,  under  the  cir- 
cumstances shown,  take  title  as  against  her  cotenants,  and 

that  the  payment  of  the  taxes  by  her  inured 

'  coMuoN :  mutu-  to  the  benefit  of  all  the  cotenants,  including 

duties:  payment  pliaintiff.    This  bciug  SO,  subsequent  deeds  by 

of  taxes.  o       , 

Cora  M.  and  by  her  mother  and  father  back 
to  the  three  heirs,  would  have  no  basis  and  would  be,  there- 
fore, invalid.  It  may  be  that  Cora  M.  would  be  entitled  to 
contribution  from  plaintiff  for  his  proportion  of  the  taxes 
paid  by  her,  but  that  question  is  not  in  this  case.  The  deter- 
mination of  the  point  that  Cora  M.  could  not  take  title  as 
against  her  cotenants  is  decisive  of  the  case. 

Appellants  seek  to  avoid  the  force  of  appellee's  author- 
ities by  the  claim  that  there  was  a  parol  agreement  between 
Cora  M.  and  her  mother  and  the  other  defendants,  by  which 
defendants  were  to  pay  Cora  M.  their  proportion  of  the  taxes 
paid  by  her,  and  that  Cora  should  deed  the  land  to  her 
mother,  who,  with  her  husband,  would  deed  it  back  to  Cora 
and  the  other  heirs,  other  than  plaintiff,  and  that  the  deeds 
were  executed  pursuant  to  such  agreement.  Their  conten- 
tion at  this  point  is  that  an  executed  express  trust  in  real 
estate  may  be  shown  by  parol  evidence,  and  that  such  evi- 
dence is  not  excluded  by  Section  2918  of  the  Code.  They 
cite  authonties  to  sustain  this  contention. 

One  difficulty  with  appellants'  contention  at  this  point 
is  that,  if  the  original  deed  created  a  trust,  then  such  an 
arrangement  as  was  attempted  to  be  carried  out  by  appel- 
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lants  would  defeat  the  trust  created  by  the  original  deed, 
if  a  trust  was  created  thereby.  Furthermore,  it  is  a  debatable 
question  whether  appellants  have  established  the  alleged 
parol  agreement  by  competent  evidence.  All  the  testimony 
bearing  upon  that  point  was  given  by  the  defendants,  and 
both  their  testimony  and  the  witnesses  were  properly  objected 
to  as  incompetent,  under  Section  4604  of  the  Code.  Defend- 
ants were  parties  to  the  suit  and  were  testifying  against  the 
plaintiff.  We  may  add  here  that  the  testimony  on  this  point, 
even  if  competent,  is  indefinite  and  not  very  satisfactory. 
Because  we  have  ah*eady  held  that  Cora  M.  could  not  take 
title  as  against  the  eotenants,  and  that  point  is  decisive  of  the 
case,  it  is  unnecessary  to  determine  the  competency  of  the 
testimony  just  referred  to. 

3.    It  is  thought  by  appellants  that  the  action  is  barred 
by  the  statute  of  limitations,  because,  on  June  10,   1899, 
Bhoda  J.  and  Seth  Patty  deeded  the  land  in  question  to  the 
3  Limitation  or    defendants,    excluding    plaintiff    therefrom, 
uonf tmiancyHn  ^^^  ^^^^  ^^^^  was  placed  upon  rccord  June 
tate^''?emaTn-    13,  1899.     Bhoda  J.  died  about  January  1, 
^^'■-  1900.     The  claim  is  that  the  right  of  action 

to  plaintiff  accrued  June  10,  1899,  and  his  interest  in  the 
property  became  vested  at  the  death  of  said  Rhoda  J.,  if  it 
had  not  vested  prior  to  that  time.  But  this  deed  had  as  a 
basis  the  tax  deed  to  Cora  M.,  which  we  have  held  was  invalid. 
The  deed  of  1865  gave  a  life  estate  to  both  Bhoda  J.  and 
Seth  Patty.  Seth  Patty  did  not  die  until  1914.  There  is  no 
evidence  in  the  record  that  plaintiff  was  ever  asked  to  con- 
tribute his  share  to  reimburse  Cora  M.  Patty  for  money  paid 
for  taxes.  Under  the  circumstances  shown  in  this  case,  we 
are  of  opinion  that  defendants,  as  tenants  in  common,  may 
not  extinguish  the  title  of  plaintiff,  their  cotenant.  Appellee 
cites  Blackett  v.  Ziegler,  147  Iowa  167 ;  Westcoft  v.  Meeker, 
144  Iowa  311;  Jacobs  v.  Snyder,  76  Iowa  522;  Chambers  v. 
Chambers  (Ind.),  38  N.  E.  334;  24  Am.  &  Eng.  Encyc.  of 
Law  392,  to  sustain  his  contention  that  the  statute  of  limi- 
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tations  would  not  begin  to  run  until  the  teimination  of  the 
particular  estate,  or  upon  the  death  of  the  survivor  of  Bhoda 
J.  and  Seth  Patty,  which  was  January,  1914. 

For  the  reasons  given,  we  are  of  opinion  that  the  decree 
of  the  district  court  was  right,  and  it  is,  therefore — Affirmed. 

Evans,  C.  J.,  Deemeb  and  Weaver,  JJ.,  concur. 


A.  D.  PuQH,  Appellant,  v.  A.  D.  Bothne  Co.  et  al..  Appellees. 

• 

PB0GE8S:  Nonresident  Corporation — *' Agency" — ^Breadi  of  War- 
ranty. When  a  nonresident  corporation  maintains  an  agency  in 
this  state,  service  of  process,  in  any  action  growing  out  of  or  con- 
nected with  such  agency,  may  be  made  on  such  corporation  by 
serving  the  agent  in  charge.  Contract  reviewed,  and  held  to  create 
an  agency  in  this  state,  and  to  authorize  service  on  defendant  by 
serving  the  agent  in  an  action  for  breach  of  warranty  growing  out 
of  Ruch  agi^ncy.     (Section  3532,  Coclc,  1807.) 

Appeal  from  Polk  Disfricf  Court. — Chas.  A.  Dudley,  Judge. 

TnrRf^D.w,  November  2.%  1016. 

AonoN  for  damages  for  breach  of  warranty  in  the  sale 
of  an  automobile.  The  principal  defendant  ifl  the  Great 
Western  Automobile  Company,  a  nonresident  corporation. 
The  only  service  of  original  notice  on  such  defendant  was 
made  upon  ah  alleged  agent  in  Des  Moines.  Such  defendant 
appeared  specially  and  denied  the  agency,  and  likewise  the 
validity  of  the  service  and  the  jurisdiction  of  the  court.  The 
trial  court  sustained  such  plea  in  denial  of  its  jurisdiction, 
and  discharged  the  defendant.  The  plaintiff  appeals. — He- 
versed. 


A.  D.  Pugli,  for  appellant. 
No  appearance  for  appellees. 
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Evans,  C.  J. — We  have  no  brief  for  appellees.  It  appeal's 
from  the  record  that  the  plaintiff  purchased  a  Gi*eat  Western 
automobile  from  A.  D.  Bothne,  who  was  a  regular  dealer  at 

Des  Moines,  Iowa.    He  purchased  the  same 

Process  :  non-  j  n        j  .  _.  •         ^ 

resident corpo-    Under  an   alleged  warranty,  purportmg  to 
cy:"  breach  of     havc  been  made  by  the  manufacturer,  the 

warranty.  • 

principal  defendant.  The  one  question  in- 
volved in  this  appeal  is  whether  Bothne  and  his  place  of 
business  was  an  agency  of  the  principal  defendant,  within 
the  meaning  of  Code  Section  3532,  so  that  jurisdiction  could 
be  acquired  over  the  principal  defendant  by  service  of  orig- 
inal notice  upon  Bothne.    Section  3532  is  as  follows ; 

"When  a  corporation,  company  or  individual  has,  for 
the  transaction  of  any  business,  an  ofBce  or  agency  in  any 
county  other  than  that  in  which  the  principal  resides,  service 
may  be  made  on  any  agent  or  clerk  employed  in  such  office 
or  agency,  in  all  actions  growing  oiit  of  or  connected  with 
the  business  of  that  office  or  agency.'* 

It  appears  that  Bothne  was  operating  under  the  follow- 
ing written  contract: 

**This  agreement,  made  this  19th  day  of  September,  1912. 
at  Peru,  Indiana,  between  the  Great  Western  Automobile 
Company,  a  corporation,  party  of  the  first  part  (hereinafter 
called  the  manufacturer),  and  A.  D,  Bothne,  of  Des  Moines, 
Iowa,  party  of  the  second  part  (hereinafter  called  the  dealer), 
witnesseth : 

*'l.  That  the  manufacturer  hereby  grants  unto  said 
dealer  the  exclusive  right  of  sale  of  new  Great  Western 
automobiles  in  the  following  described  territory,  to  wit:  Polk, 
Story,  Hamilton,  Wright,  Franklin,  Hardin,  Marshall,  Tama, 
Grundy,  Butler,  Bremer,  Black  Hawk,  Buchanan,  Benton, 
Madison,  Warren,  Marion,  Mahaska,  Wapello,  Davis,  Appa- 
noose, Wayne,  Lucas,  Clarke,  Decatur,  Union,  Ringgold,  Mon- 
roe, Adair,  Adams  and  Taylor  Counties,  state  of  Iowa,  and 
further  agrees  not  to  sell  new  Great  Western  automobiles 
within  the  aforesaid  territory  except  to  the  dealer. 
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''2.  The  dealer,  on  the  other  hand,  agrees  not  to  solicit 
orders  for,  nor  sell  nor  deliver  any  Qreat  Western  automobiles 
outside  of  the  territory  above  described,  without  first  obtain- 
ing consent  in  writing  from  said  manufacturer. 

**3.  As  a  part  of  the  consideration  for  the  granting  of 
the  exclusive  right  of  sale  aforesaid,  the  dealer  agrees  to 
push  the  sale  of  Great  Westeni  automobiles  to  the  best  of 
his  ability  within  the  territory  aforesaid,  employing  a  suflS- 
cient  number  of  salesmen  to  cover  the  territory  thoroughly. 

**4.  For  the  proper  handling  of  the  Great  Western  line, 
the  dealer  agrees  to  provide  in  the  city  of  Des  Moines  a 
building  suitably  located  and  arranged  for  the  conduct  of 
business,  containing  a  salesroom  or  repository  of  suflflcient 
size  to  display  the  complete  line.  The  dealer  also  agrees  to 
maintain  in  addition,  a  well  equipped  i-epair  shop,  with  a 
competent  mechanic  in  charge  at  all  times,  so  that  purchasers 
of  Great  Western  cars  can  have  same  repaired  and  adjusted 
promptly  and  at  reasonable  rates. 

"5.  The  dealer  agrees  to  make  no  contracts  for  the  sale 
of  Great  Western  automobiles  with  pther  parties  acting  for 
such  dealer  in  said  territory,  without  filing  promptly  with 
the  manufacturer  copies  of  all  contracts  so  made,  so  that  it 
may  have  a  complete  record  and  a  full  knowledge  of  the  con- 
ditions and  volume  of  the  business  in  every  locality. 

**6.  The  manufacturer  hereby  agrees  to  sell  to  the  dealei* 
Great  Western  cars  with  catalog  equipment  at  the  following 
discount  rates:  As  each  quantity  is  reached,  a  rebate  will 
be  made  25  per  cent  on  cars  previously  purchased  at  the 
lower  discount.  The  list  price  on  the  two-passenger,  four- 
passenger  touring  car  and  five-passenger  touring  car,  is 
$1,585,  and  the  four-passenger  Sedan  is  $2,250,  with  equip- 
ment as  listed  in  the  catalog.  Shipments  are  f.  o.  b.  Pern. 
Indiana. 

**7.  A  discount  of  20  per  cent  from  the  published  list,  or 
catalog  prices,  shall  apply  on  parts  and  accessories  (except 
such  parts  are  listed  at  a  net  price)  f.  o.  b.  Peru,  Indiana. 
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**8.  The  manufacturer  reserves  the  right  to  change  the 
list  price  mentioned  in  this  contract  upon  two  weeks'  natice  in 
writing,  duly  mailed  to  the  dealer. 

**9.  The  manufacturer  shall  not  be  liable  for  any  failure 
of  performance  on  its  part  when  said  failure  of  performance 
shall  be  due  to  fire,  strike,  insurrection  or  other  causes  be- 
yond its  control. 

**10.  The  dealer  hereby  orders  and  agrees  to  take  and 
pay  for  not  less  than  two  Great  Western  cars. 

**11.  The  dealer  has  deposited  with  the  manufacturer 
the  sum  of  $100  a  car  on  the  one  car  ordered  as  above.  Said 
sum  will  be  credited  by  the  manufacturer  to  the  dealer  and 
will  be  delivered  and  paid  for,  except  that  any  part  or  all  of 
said  deposit  may,  at  the  option  of  the  manufacturer,  be 
credited  against  any  parts  or  upon  accounts  due  the  manu- 
facturer froip  the  dealer,  ^nd  the  balance,  if  any,  will  be 
credited  p(ro  rata  on  each  car  taken. 

**12.  The  balance  of  the  price  of  each  over  and  above 
the  amount  to  be  paid  and  credited  against  it  as  aforesaid 
shall  be  paid  at  the  time  of  shipment,  or  on  presentation  of 
sight  draft  with  bill  of  lading  attached. 

*'13.  The  manufacturer  guarantees  its  automobilcK 
against  manifest  defects  and  agrees  to  replace  free  of  charge 
(if  reported  within  one  year  from  date  of  sale  to  the  cus- 
tomer) any  part  of  such  automobile  made  by  it,  showing 
defective  material  or  faulty  workmanship,  pi*ovided  that  such 
part  or  parts  claimed  to  be  defective  are  returned,  charges 
prepaid,  to  the  manufacturer,  at  Peru,  Indiana,  for  exam- 
ination and  inspection.  The  decision  of  the  manufacturer 
in  all  cases  of  claims  shall  be  final  and  conclusive.  Claims 
on  account  of  defective  parts  not  made  by  the  manufac- 
turer, such  as  tires,  coils,  batteries  or  other  equipment,  shall 
not  be  made  against  said  manufacturer,  but  shall  be  against 
the  maker  thereof  only.  Repair  parts  returned  for  inspec- 
tion or  credit  should  be  addressed  to  the  Claim  Department, 
Great  Western  Automobile   Company,   Pei*u,   Indiana,  and 
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should  be  plainly  tagged  with  the  name  and  address  of  the 
shipper,  and  a  list  of  all  parts  returned  included  with  the 
shipment. 

**14.  Under  no  circumstances  will  the  Great  Western 
Automobile  Company  allow  bills  for  repairs  made  by  other 
parties,  nor  has  any  agent,  salesman  or  representative  author- 
ity to  contract  such  bills  or  authorize  payment  of  same. 

**15.  It  is  understood  and  agreed  that  this  contract 
shall  not  in  any  respect  make  the  dealer  agent  for  the  manu- 
facturer to  transact  any  business  in  its  name  or  for  it  in  any 
form,  it  being  intended  and  expressly  agreed  that  this  con- 
tract is  simply  to  give  the  dealer  exclusive  right  to  sell  Great 
Western  automobiles  in  the  territory  hereinbefore  speciffed. 

**16.  The  dealer  agrees  to  keep  in  stock,  at  all  times  dur- 
ing the  term  of  this  agreement,  at  least  one  automobile  pro- 
duced by  the  manufacturer,  for  the  sole  pui*pose  of  demon- 
strating and  exhibiting  to  intended  purchasers,  and  will  main- 
.tain  same  in  good  order  and  repair. 

"17.  The  responsibility  of  the  manufacturer  for  any 
and  all  loss  or  damage  to  automobiles  or  other  goods  shall 
cease  upon  delivery  thereof  by  the  manufacturer  to  a  rail- 
road, express  company  or  other  common  carrier,  or  to  the 
dealer  or  his  representative. 

'*18.  The  manufacturer,  in  the  event  of  the  specifica- 
tions being  furnished  reasonably  in  advance  (barring  strikes 
or  other  unavoidable  causes),  will  use  its  best  endeavoi*8  to 
supply  the  dealer;  but  it  is  distinctly  understood  that  no 
liability  shall  attach  to  the  manufacturer  in  the  event  of 
failure  to  do  so  for  any  cause. 

"19.  The  dealer  further  agi'ces  that  accounts  for  parts 
shall  be  due  and  payable  on  the  tenth  of  each  month  for  all 
parts  shipped  during  the  preceding  months. 

"20.  This  contract  expires  by  limitation  July  1,  1913,  or 
may  be  canceled  by  either  party  upon  written  notice  served 
by  mail  or  otherwise.    Advertising  allowance  of  $10.88  to  be 
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allowed  on  each  ear.     Repair  parts  on  consignment  to  be 
furnished  when  properly  secured. 

**21.    In  witness  whereof,  said  parties  have  hereunto  set 
their  hands  and  seals,  the  day  and  year  first  above  written. 
* '  Great  Western  Automobile  Company, 

The  Manufacturer. 
**E.  Mack  Morris,  General  Manager;  A.  D.  Bothne, 
Dealer. 

*' Contract  negotiated  by  R.  W.  Phelps,  Salesman." 

It  will  be  noted  from  this  contract  that  it  contemplates 
the  purchase  of  cars  from  time  to  time  by  the  dealer  from 
the  manufacturer.  The  theory  of  the  defendant,  therefore, 
appears  to  be  that  the  relation  between  it  and  the  dealer  is 
that  of  seller  and  purchaser.  It  appears  to  be  further  assumed 
that  the  existence  of  such  relation  completely  negatives  the 
relution  of  principal  and  agent.  The  error,  if  any,  is  in  this 
latter  assumption.  There  is  no  necessary  antagonism  between 
the  relation  of  purchaser  and  seller  and  that  of  principal 
and  agent.  An  agent  may  buy  from  his  principal,  and  yet 
maintain  in  other  respects  the  relation  of  an  agent.  In  this 
case,  although  the  dealer  agreed  to  purchase,  he  did  so  for 
the  purpose  of  a  re-sale.  lie  was  not  a  purchasing  customer, 
in  the  ordinary  sense.  The  ultimate  customer  for  the  vehicle 
was  to  be  found  by  the  dealer.  The  dealer  was  not  even 
purchasing  at  wholesale,  in  the  ordinary  sense.  He  was  not 
in  the  market  buying  automobiles  in  quantities  where  he 
could  buy  the  best.  The  foregoing  contract  contains  21  spec- 
ifications. Comparatively  few  of  them  deal  with  the  relation 
of  purchaser  and  seller.  If  no  other  relation  than  that  of 
purchaser  and  seller  was  contemplated,  then  many  of  the 
provisions  of  the  contract  are  not  only  unnecetasary  but  are 
impertinent.  The  dealer  binds  himself  therein  to  certain  eon- 
duct  in  the  handling  of  the  product  of  the  manufacturer  even 
after  its  purchase.  He  undertakes  to  furnish  a  place  for  the 
oxhibition  of  the  product  of  the  manufacturer.    He  receives 
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its  literature  and  distributes  its  advertising.  He  delivers  its 
piinted  warranties  to  his  retail  customers.  He  is  entitled 
to  the  benefit  of  the  advertising  of  the  manufacturer,  and 
the  manufacturer  is  entitled  to  the  benefit  of  his  diligence  in 
'  pushing  sales,  to  the  end  that  the  business  of  the  manufac- 
turer, as  well  as  that  of  the  dealer,  may  be  increased.  All 
these  matters  are  fairly  within  the  contemplation  of  the  con- 
tract. For  the  given  territory,  the  manufacturing  company 
binds  itself  to  confine  its  product  exclusively  to  this  dealer, 
and  to  come  in  touch  with  the  retail  customer  through  him 
alone. 

Construing  this  contract  in  the  light  of  ordinary  practical 
sense,  Bothne  was  the  ** dealer'*  of  the  Great  Western  Auto- 
mobile Company,  and  was  its  sole  representative  in  the  spec- 
ified territory  to  all  retail  purchasing  customers.  Wc  think, 
therefore,  that  he  and  his  place  of  business  constituted  an 
agency  of  the  principal  defendant,  within  the  meaning  of  our 
statute  above  quoted.  It  is  the  manifest  policy  of  our  law 
that  all  persons  or  corporations,  both  nonresident  and  other- 
wise, who  do  business  with  the  citizens  of  the  state,  and 
perchance  sell  goods  to  them  upon  the  faith  of  representa- 
tions and  warranties,  shall  become  amenable,  as  far  as  prac- 
ticable, to  the  jurisdiction  of  the  Iowa  courts.  Were  it  other- 
wise, outside  corporations  could  do  millions  of  dollars'  worth 
of  business  with  our  citizens  upon  the  faith  of  promises  and 
guaranties,  and  yet,  in  a  practical  sense,  be  amenable  to  no 
law  for  any  breach.  The  suit  involved  herein  is  based  upon 
a  transaction  growing  out  of  the  Bothne  agency.  We  think, 
therefore,  that  the  plainiflf  was  entitled  to  make  service  of 
notice  upon  the  defendant,  in  accordance  with  the  section  of 
the  statute  above  quoted.  See  Locke  v.  Chicago  Chronicle  Co., 
107  Iowa  390. 

For  this  reason,  this  order  of  the  trial  court  must  be — 
I^eversed, 

Deemer,  Weaver  and  Preston,  JJ.,  concur. 
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S.  S.  RoBYN  et  al.,  Appellants,  v.  H.  Van  Der  Weide  et  al., 

Appellees. 

CON  TIN  U  AKCE :     Absence  of  Witness — ^Failure  to  File  Motion  on 

1  Second  Day  of  Tenn.  Motion  for  continuance,  because  of  the 
absence  of  a  party  or  witness,  filed  when  the  case  is  called  for 
trial,  is  properly  overruled: 

(a)  When  there  is  no  explanation  for  not  filing  it  on  the  second 
day  of  the  term; 

(b)  When  there  is  no  explanation  why,  if  it  could  not  have  been 
V  filed  on  the  second  day,  it  was  not  filed  sooner  than  it  was  filed : 

and 

(c)  When  there  is  no  showing  that  the  movant  believes  that  the 
facts  to  which  it  is  alleged  that  the  witness  will  testify,  are  true. 
(Sees.  3664-3666,  Code,  1897.) 

TRIAL:    VenUct — ^Ambignoos  Sealed  Verdict — Separation  of  Jury— 

2  Recalling  Jury.  A  jury,  oven  though  it  may  have  separated 
after   handing  to  the  bailiff  a   sealed  verdict,   may   be   promptly 

•  recalled,  when  the  verdict  is  opened  and  found  to  be  ambiguous, 
and  questioned  aa  to  what  their  intentions  were  and  trhat  their 
verdict,  in  fact,  ic««,  and  the  verdict  corrected  according  thereto. 

PRINCIPLE  APPLIED:  Plaintiff  sued  a  principal  and  a  surety 
on  a  note  for  $175.  The  note  had  been  given  for  a  horse.  De- 
fendants admitted  the  note,  but  counter  claimed  for  $250  damages 
for  breacli  of  warranty.  Tlie  court  submitted  three  fonns  of 
verdict,  and  told  the  jury  how  to  proceed,  (a)  if  there  was  no 
warranty;  (b)  if  there  was  a  warranty  and  the  damages  to  defend- 
ants were  less  tlian  the  amount  of  the  note;  (c)  if  there  was  a 
warranty  and  the  damages  to  defendants  were  equal  to  the  amount 
of  the  note;  and  (d)  if  there  was  a  warranty  and  the  damages  to 
defendants  were  more  than  the  amount  of  the  note.  The  instruc- 
tions clearly  contemplated  an  allowance  to  plaintiff  of  the  amount 
of  the  note  in  full,  or  in  part,  or  to  exactly  offset  the  amount  of 
the  note,  with  an  equal  amount  of  damages  to  defendant,  or  an 
allowance  to  defendant  of  an  amount  in  excess  of  the  amount  of 
the  note.  The  sealed  verdict  of  the  jury,  when  opened,  was  found 
to  be  in  this  form: 

"No.  2.  We  find  for  the  defendant  Van  der  Weide  (who  was  the 
principal  in  the  note),  and  assess  his  recovery  against 

plaintiff  at  $125." 

"No.  3.     We    .     .     .    find  for  the  defendants.*' 
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Both  verdicts  were  Uuly  signed. 

The  jury,  being  present,  was  promptly  recalled,  and  each  juror 
testified  tliat  they  intended  to  award  $125  damages  to  defendant, 
and  to  cancel  the  note. 

As  the  note,  $175,  plus  $125,  equaled  $300,  and  as  this  was  $50 
in  excess  of  the  prayer,  tlie  court  reduced  the  verdict  to  the 
extent  of  $50,  and  entered  judgment  againnt  plaintiff  for  $76. 
Heldf  the  proceedings  were  proper. 

Appeal  from  Sioux  District  Court, — William  Hutchinson, 

Judge. 

Thursday,  November  23,  1916. 

Action  upon  a  promissory  note,  signed  by  the  defend- 
ants. Defendants  admitted  the  making  of  the  note,  and  de- 
fendant Van  der  Weide,  being  the  principal,  pleaded  that 
the  note  was  given  as  part  consideration  for  a  stallion  pur- 
chased by  him  of  plaintiff ;  that  the  stallion  was  warranted  to 
be  sound  as  a  dollar,  free  from  any  disease  or  defect-s,  fit  and 
suitable  for  breeding  purposes ;  that  he  was  not  in  condition, 
as  warranted;  and  that,  by  reason  of  said  defects,  he  was 
not  worth  to  exceed  $150;  and  he  asked  damages  in  the  sum 
of  $2i)()  against  the  plaintiflF.  The  defendant  Buma,  surety 
on  the  note,  also  joined  in  this  answer.  Upon  trial  to  a 
jury,  two  verdicts  were  returned,  and  thereunder,  the  court 
rendered  judgment  for  the  defendants  against  the  plaintiffs, 
in  the  sum  of  $75.    Plaintiffs  appeal. — Affirmed. 

Oeorge  T.  Hatley  and  Anthony  Te  Paske,  for  appellants. 

Van.OosterJiout  &  Kolyn,  for  appellees. 

Debmer,  J. — I.    The  case  was  brought  for  the  January, 
1915,  term  of  court,  and,  by  agreement  of  counsel,  it  was  stip- 
ulated that  the  case  be  continued  until  the  March  term,  and  set 
1  Continuance-    '^^  *^®  fourth  jury  casc.    At  the  March  tenti, 
nS??fSuS^*to    and  on  the  firat  day  of  that  month,  it  was 
^econd^d^^"      assigned  as  the  fourth  jury  case,  and  was 
term.  reached  in  regular  order  on  the  8th  of  March. 

Vou  178  Ia.— 39 
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On  this  latter  day,  the  case  was  called,  and  all  parties  and 
the  witnesses  wei'e  present,  save  one  of  the  plaintiffs.  Plain- 
tiffs then  filed  a  motion  for  a  continuance,  based  upon  the 
fact  that  Jake  Riepma,  one  of  the  plaintiffs,  had  unexpectedly 
been  called  to  the  state  of  Michigan,  on  account  of  the  death 
and  burial  of  two  nephews,  who  had  been  poisoned.  This 
motion  contained  the  following  additional  statement: 

**I  further  depose  and  say  that,  if  the  said  Jacob  Riepma 
were  present,  he  would  testify  for  the  plaintiffs  that  the 
stallion  in  question  was  a  rea^ionably  sure  foal  getter  and 
breeder,  and  that  he  acquii^d  said  knowledge  from  personal 
experience  in  having  charge  of  said  stallion  and  having  stood 
the  same  for  service  in  the  due  course  of  business  during  the 
seasons  of  1912  and  1913;  that  said  stallion,  during  the  year 
of  1912,  was  the  sire  of  approximately  forty  colts,  and  during 
the  year  of  1913,  the  said  stallion  sired  a  larger  number  of 
colts  than  during  the  previous  year  of  1912.  The  said  Jacob 
Riepma  will  further  testify  that,  before  said  note  in  suit 
was  signed  by  the  defendants,  the  said  defendant  Van  der 
Weide  received  fi'om  said  Jacob  Riepma  the  written  pedigree 
of  said  horse,  and  a  certificate  issued  by  the  Department  of 
Animal  Industry  of  the  state  of  Iowa,  showing  that  said 
horse  had  a  side  bone;  and  that  we  have  no  other  witness  by 
whom  the  facts  set  out  in  the  above  aflRdavit  can  be  shown, 
and  the  said  Jacob  Riepma  will  be  present  at  the  next  term 
of  court.*' 

No  other  statements  were  made  in  the  motion,  save  that 
Riepma  was  a  coplaintiff,  and  a  material  witness  for  plaintiff. 

This  motion  was  overruled,  and  of  this,  complaint  is 
made.  As  already  stated,  the  motion  was  made  on  the  day 
the  case  was  called  for  trial,  and  there  is  no  showing  as  to 
why  it  was  not  filed  on  the  second  day  of  the  term,  save  by 
Inference,  and  no  showing  why  it  was  not  filed  on  March  6th, 
instead  of  March  8th.  Code  Sec.  3666  provides,  in  substance, 
that  such  a  motion  must  be  filed  on  the  second  day  of  the 
term,  or  as  soon  thereafter  as  it  becomes  certain  that  it  will 
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need  to  be  made,  and  that  it  shall  not  be  niade  when  the  case 
is  called  for  trial,  except  for  matters  which  could  not,  by 
reasonable  diligence,  have  been  discovered  before  that  time. 
The  inference  from  the  showing  is  that  plaintiff  knew  of  the 
departure  of  his  coplaintiff  on  March  6th,  but  he  did  not 
make  the  motion  until  two  days  thereafter.  At  any  rate,  he 
made  no  showing,  as  the  statute  requires,  excusing  his  delay. 
Again,  there  is  no  showing  in  the  affidavit  that  plaintiff 
believed  the  facts  to  be  true,  as  required  by  the  statute  (Code 
Sec.  3664,  Par.  3).  For  these  reasons,  the  motion  was  prop- 
erly overruled.  Again,  most  of  the  facts  stated  in  the  motion 
regarding  the  testimony  of  the  absent  witness  were  not  in 
dispute,  and  the  others  were  immaterial  to  the  issues  as 
pleaded.  / 

II.  The  instructions  are  not  complained  of,  and  the 
verdict  has  sufficient  support  in  the  testimony.  We  shall  not 
set  out  the  evidence.  It  is  ample  to  sustain  the  warranty, 
2.  Trial- verdict:    ^  breach  thereof,  and  the  damages  sustained. 

sSafeS^'erdict :     '^^^    qucstion    was    not    whether   defendant 
Jury^^TOaiiing    received  full  value  for  the  horse^  but  rather, 
^^'  what  damages  he  siistained  by  reason  of  the 

breach  of  warranty. 

III.  The  trial  court  gave  the  following  instraction,  with 
reference  to  the  verdict  to  be  returned : 

'*The  court  herewith  submits  to  you  three  forms  of 
verdict,  one  of  which  you  will  use  when  you  have  agreed 
upon  a  verdict.  If  you  find  for  the  plaintiff,  and  find  that 
there  is  any  sum  due  on  the  note, — that  is,  if  you  find  there 
was  no  warranty  and  you  find  the  full  face  value  of  the 
note  in  favor  of  the  plaintiff,  or  if  you  find  that  there  was 
a  warranty  and  you  find  that  the  damage  sustained  is  less 
than  the  amount  due  on  the  note, — then  you  will  deduct  such 
damage  from  the  amount  due  on  the  note,  and  the  differ- 
ence will  be  the  amount  of  your  verdict  in  favor  of  the 
plaintiff,  which  difference  you  will  write  in  the  blank  space 
left  therefor  in  verdict  No.  1.     If  you  find  for  the  defend- 
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ants,  and  find  that  there  was  a  warranty,  and  you  find  dam- 
ages for  Van  der  Weide  in  any  sum  greater  than  the  amount 
due  on  the  note,  then  use  verdict  No.  2,  writing  in  the 
difference  as  you  find  it,  in  the  blank  space  left  therefor. 
If  you  find  there  was  a  warranty,  and  you  find  that  the 
damage  sustained  was  equal  to  the  amount  due  on  the  note, 
that  is,  if  you  find  the  two  sums  equal,  then  use  verdict  No. 
3.  The  verdict  agreed  upon,  have  your  foreman  sign,  and 
return  into  court  therewith/' 

And  in  addition  thereto,  at  the  request  of  the  jury,  the 
<»ourt  gave  the  following: 

**You  will  at  all  times  in  making  up  your  verdict  bear 
in  mind  that  the  note  in  question  is  admitted  by  the  defend- 
ants, and,  as  you  have  been  told,  the  plaintiffs  are  entitled 
to  recover  the  full  amount  of  the  note,  unless  their  right  to 
recover  is  defeated  in  whole  or  in  part  by  the  defense  of 
breach  of  warranty  made  by  the  defendant  Van  der  Weide. 
So  you  are  instructed  to  determine  first  whether  there  was 
a  warranty  and  a  breach  thereof ;  if  not,  return  your  verdict 
for  the  full  amount  due  on  the  note.  If  you  find  there  was  a 
warranty  and  a  breach  thereof,  then  determine  the  amount  of 
damage,  if  any,  sustained  by  the  defendant  Van  dor  Weide, 
under  the  rule  as  laid  down  in  Par.  8  of  the  court's  instruc- 
tions. And  if  you  allow  damages  in  any  sum  less  than  the 
amount  of  the  note,  deduct  such  damages  from  the  amount 
due  on  the  note,  and  return  your  verdict  in  favor  of  the  plain- 
tiff for  the  difference,  using  form  of  verdict  No.  1.  If  the 
damage  you  allow  the  defendant,  Van  der  Weide,  if  any,  is 
greater  than  the  amount  due  on  the  note,  then  you  will 
deduct  the  amount  due  on  the  note  from  the  amount  you 
find  due  Van  der  Weide  as  damages,  and  such  difference  as 
you  find  would  be  the  amount  of  your  verdict  in  favor  of  the 
defendant  Van  der  Weide,  in  which  event  you  will  use  form 
of  verdict  No.  2.  If  you  find  damages  in  any  sum  due  Van 
der  Weide,  and  they  are  equal  to  the  amount  due  on  the  note. 


Nov.  1916]  EoBYN  V.  Van  dbr  Whdb.  613 

then  you  will  use  f onn  of  verdict  No.  3.  If  you  follow  the 
iMtruetions  herein  given  you  in  making  your  computation, 
your  verdict  will  cancel  the  note  in  suit.*' 

The  parties  agreed  to  a  sealed  verdict.  The  case  was 
submitted  in  the  afternoon,  and  sometime  during  the  evening 
of  that  day,  they  agreed  upon  a  verdict  and  handed  it  to 
their  bailiff.  The  next  morning,  the  bailiff  presented  the 
same  to  the  court,  and,  when  opened,  it  was  found  to  be  in 
this  form: 

**  Verdict  No.  2. 
"We,  the  jury,  find  for  the  defendant  H.   Van   der 
Weide,  and  assess  the  amount  of  his  recovery  against  the 
plaintiffs  herein  at  $125. 

*'M.  W.  Orton,  Foreman.'' 
''Verdict  No.  3. 
We,  the  jury,  find  for  the  defendants. 

M.  W.  Orton,  Foreman." 


"  TYts,  i/ue  jury,  una  lor 


Noticing  the  apparent  conflict  in,  or  irregularity  of, 
these  verdicts,  the  court  recalled  the  jury,  which  was  either 
in  the  court  room  or  close  at  hand,  and  propounded  to  each 
juror  these  questions,  in  substance:  **What  was  your  ver- 
dict in  this  case,  or  what  was  your  intention  in  your  verdict  ? 
What  was  your  verdict  in  fact!"  And  they  each  responded 
as  follows: 

**Why,  the  intent  of  the  verdict  was  to  allow  the  man 
damages  of  $125 ;  and  also  we  came  to  the  conclusion  that  it 
was  probably  necessary  to  sign  Verdict  No.  3,  in  order  to 
cancel  the  note;  that  was  the  intention  of  the  jury." 

One  said : 

**No,  we  figured  his  damage  was  $250  and  the  price  of 
the  note  $175,  and  that  left  $125  of  the  $250." 

This  one  was  evidently  mistaken  in  his  mathematics ;  but 
the  same  man  said  they  intended  to  award  damages  to  defend- 
ants in  the  sum  of  $125,  and  to  cancel  the  note. 
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After  hearing  this  testimony,  the  court  evidently  con- 
cluded that,  as  defendant  had  asked  for  but  $250  as  damages, 
and  the  juiy  gave  him  $125  in  addition  to  the  note,  making 
the  total  $300,  he  should  reduce  the  verdict  to  $75,  making 
the  total  allowance  $250;  and  judgment  was  rendered  for 
defendants  in  the  sum  of  $75  against  the  plaintiffs.  Each 
and  all  of  these  proceedings  are  complained  of.  It  is  said 
that  the  verdicts  are  unintelligible,  and  so  contradictory  that 
no  one  can  tell  what  they  mean,  and  that  they  should  have 
been  set  aside.  Again,  it  is  argued  that  the  court  had  no 
right  to  poll -the  jury  after  it  had  separated,  and  no  power 
to  question  the  jurors  as  to  their  intent.  And,  finally,  it  is 
said  that  the  court  made  a  new  verdict,  when  it  should  have 
set  the  verdicts  aside  and  ordered  a  new  trial.  That  a  court 
has  power  to  recall  a  jury  after  it  has  returned  a  sealed 
verdict  and  separated,  is  well  established.  Hamilton  v.  Bar- 
ton, 20  Iowa  505 ;  Higley  v.  Newell,  28.  Iowa  516 ;  Wright  v. 
Wright,  114  Iowa  748;  Robert^  v.  Roberts,  91  Iowa  228; 
Cohen  v.  Sioux  City  Traction  Co,,  141  Iowa  469.  Having  the 
power,  the  court  may  also  inquire  of  the  jury  as  to  what  was 
intended  by  them.  Gillespie  v,  Asliford,  125  Iowa  729,  and 
the  Cohen  ease,  supra.  Here,  it  is  evident  that  the  jury  found 
for  both  defendants,  and  also  allowed  one  of  them  $125  dam- 
ages. There  can  be  no  question  about  this.  Confusion  aroes 
because  they  did  not  follow  the  direction  of  the  court,  and 
allow  the  full  sum  to  both  defendants.  This  was  explained 
by  the  jury  on  the  theory  that  the  last  verdict  was  made 
simply  for  the  purpose  of  canceling  the  note.  There  was 
some  little  justification  for  this,  in  the  last  instruction  given 
by  the  court.  It  was  not  essential  that  the  jury  should  then 
and  there  change  their  verdict.  The  court  could  act  upon 
the  two  verdicts  as  explained,  and  this  it  did.  The  case  is 
quite  similar  to  Hamilton's  case,  supra,  and  is  ruled  thereby. 
The  reduction  of  the  verdict  by  the  court  to  $75  is  not  com- 
plained of,  save  it  is  said  that  the  jury  intended  to  allow 
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defendant  but  $125  damages,  and  that,  as  the  note  was  for 
$175,  plaintiff  should  have  had  judgment  for  $50.  The  ver- 
dict, as  explained4)y  the  jury,  was  for  $125  and  the  cancella- 
tion of  fhe  note,  and  these  verdicts  have  ample  support. 

No  error  appears,  and  the  judgment  must  be,  and  it  is, — 
Affirmed, 

Evans,  C.  J.,  Weaver  and  Preston,  J  J.,  concur. 


George  Rupener,  Appellee,  v.  Cedar  Rapids  &  Iow^a  City 
Railway  &  Light  Company,  Appellant. 

BAILBOADS:     Accident  at  Crossing — Contributory  Negligence  Per 

1  Se — ^Evidence.  Evidence  reviewed,  and  held  to  present  a  jury 
question  whether  plaintiff  was  guilty  of  contributory  negligence  in 
going  upon  the  crossing  in  question. 

TBIAL:    Beception  of  Evidence — ^Tolerating  Evidence  Under  Promise 

2  to  Show  MateriaUty.  Testimony  immaterial  if  standing  alone, 
may  be  permitted  to  remain  in  the  record  pending  the  introduction 
of  other  promised   testimony  to  show   its   materiality. 

APPEAL  AND  EBBOB:     Harmless  Error — Erroneous  Beception  of 

3  Evidence— Withdrawal  of  Issue.  The  withdrawal  of  one  of  the 
issues  or  theories  of  a  trial  renders  harmless  any  errors  in  the 
introduction  of  noninflammatory  evidence  on  such  theory.  So  held 
where  evidence  claimed  to  Iiave  been  erroneous  was  intrmluced  on 
the  "last  clear  chance"  theory  of  negligence,  and  later,  such  issue 

was  wholly  withdrawn  from  the  jury. 

• 

TBIAL:     Instructions  Bequested — Adequately  Covering  Issues — ^Un- 

4  contested  Matters.  One  is  not  entitled  to  a  requested  instruction 
in  the  precise  form  asked,  even  though  it  be  correct.  It  is  sufficient 
if  the  same  thought  permeates  the  instructions  actually  given,  and 
especially  if  the  issue  in  question  is  uncontested.  So  held  where 
defendant  requested  an  instruction  on  its  right  to  precedence  at 
public  crossings. 

Appeal  from  JoJinson  District  Court, — R.  P.  Howell,  Judge. 

Thursday,  November  23,  1916. 
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Action  for  damages  for  persoual  injuries.  These  were 
sustained  in  a  collision  of  plaintiff's  automobile  with  defend- 
ant's interurban  car,  at  an  intersection  of  the  highway  and 
the  railway.  There  was  a  verdict  for  the  plaintiff  and  judg- 
ment entered  thereon,  from  which  the  defendant  has  appealed. 
— Affirmed. 

Dutcher,  Davis  <fe  Hambrecht,  John  A.  Reed  and  Barnes 
cfe  Chamberlain,  for  appellant. 

8.  K.  Stevenson,  Milton  Remley  and  Messer,  Clearman  & 
OUen,  for  appellee. 

Evans,  C.  J. — The  accident  in  question  occurred  at  Iowa 
City,  on  July  11,  1912,  at  6 :30  P.  M.  The  defendant  operates 
an  interurban  railway  between  Cedar  Rapids  and  Iowa  City. 
The  plaintiff  was  a  resident  of  Iowa  City,  and  lived  near  the 
line  of  railway  at  the  place  of  the  accident.  The  collision 
occurred  at  the  intersection  of  the  railroad  with  Burlington 
Street,  which  runs  cast  and  west,  and  intersects  the  railway 
line  at  right  angles.  The  interurban  car  was  proceeding 
south,  10  minutes  behind  its  scheduled  time.  According  to 
the  time-table,  a  car  was  at  that  time  due  from  the  south. 
Prom  Burlington  Street,  the  view  of  the  railway  track 
towards  the  north  wa^  obstructed  by  houses  and  other  build- 
ings to  a  marked  degree.  The  view  was  also  greatly  ob- 
structed towards  the  south,  but  to  a  less  extent.  The  plaintiff 
resided  close  by,  and  was  familiar  with  the  general  conditions. 
At  the  time  in  question,  he  was  driving  his  automobile  along 
Burlington  Street  west,  towards  his  home.  As  he  approached 
the  crossing,  he  slowed  down  to  a  speed  of  from  4  to  6  miles 
per  hour.  At  a  point  approximately  30  feet  from  the  track, 
he  looked  and  listened  for  a  car.  He  looked  first  to  the  north, 
but  saw  none.  At  that  point,  his  possible  view  up  the  railway 
track  was  less  than  100  feet.  He  then  looked  to  the  south 
and  was  looking  south  as  he  drove  upon  the  track,  at  which 
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instant  the  car  came  upon  him  from  the  north.  After  the 
impact,  the  car  ran  a  distance  of  about  80  feet  before  stop- 
ping, and  thereby  carried  before  it  the  plaintiff  and  his 
automobile.  The  vehicle  was  destroyed,  and  the  plaintiff's 
personal  injuries  were  very  gi'eat. 

The  grounds  of  negligence  charged  in  the  petition  were 
that  the  defendant  was  operating  the  car  at  an  unlawful 
and  dangerous  rate  of  speed;  that  no  gong  or  whistle  was 
sounded,  as  required  by  statute,  and  that  no  signals  of  any 
kind  were  given;  that,  in  view  of  the  dangerous  character 
of  the  crossing  and  the  gi'eat  amount  of  travel  passing  over 
the  same,  the  defendant  ought  to  have  maintained  a  flagman 
at  such  crossing,  or  some  automatic  signal  device  to  warn 
travelers  of  the  approach  of  the  car.  There  was  evidence 
in  support  of  all  these  grounds  of  alleged  negligence.  The 
appellant  does  not  question  here  the  suflSciency  of  the  evidence 
to  go  to  the  jury  on  such  questions.  Its  more  important 
contention  here  is  that,  under  the  undisputed  evidence,  the 
plaintiff  himself  was  guilty  of  contributory  negligence,  in 
that  he  drove  his  vehicle  upon  the  track  immediately  in  front 
of  the  oncoming  car,  when  he  could  have  seen  the  danger  in 
time  to  prevent  it,  if  he  had  looked  north  at  that  instant.  To 
this  question,  we  give  our  first  attention. 

1.  That  the  accident  could  have  been  avoided  by  the 
plaintiff  if  he  had  continued  looking  toward  the  north  for  the 
last  30  feet  of  his  approach  toward  the  rail,  goes  without 

saying.     The  question  is,  however,  whether, 

1.  Railroads :  ac-  j         -it  u.i-       •  ^  •        •      ^i 

ddent  af;croB8-    under  all  the  Circumstances  appearing  m  the 

ing :  contribu-  i    -i  .      «   •!  i  ■,• 

tory  neiriisence    rccord,  his  failure  to  do  SO  was  negligence  as 

per  9e:  evidence. 

a  matter  of  law.  The  testimony  for  plaintiff 
tends  to  show  that  the  interurban  car  came  at  a  speed  of 
20  to  25  miles  or  more  per  hour,  and  this  in  violation  of  an 
ordinance.  The  track  at  that  place  was  a  down  grade  of 
10  inches  to  the  hundred  feet.  The  force  of  gravity,  there- 
fore, tended  to  lessen  the  noise  of  the  approach,  as  well  as 
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the  control  of  the  car.  Taking  the  testimony  for  the  plaintiff, 
no  gong  was  sounded  and  no  whistle  had  blown  at  the  60-rod 
point.     No  car  was  due  from  the  north,  according  to  the 

r 

schedule  at  that  particular  time.  A  car  was  due  from  the 
south.  This  fact  had  a  natural  tendency  to  emphasize  atten- 
tion towards  the  south.  The  fact,  also,  that  plaintiff  had 
already  seen  a  clear  track  to  the  north  for  the  distance  of 
about  90  feet,  which  was  the  full  extent  of  his  then  view, 
tended  to  throw  him  off  his  guard  in  this  direction,  and  to 
put  him  on  his  guard  in  the  other  dii*ection.  Such  inter- 
vening distance  of  clear  track  could  not  have  been  covered 
by  the  car  in  time  to  cause  a  collision  with  the  plaintiff,  if 
the  lawful  rate  of  speed  had  been  observed.  That  the  plain- 
tiff relied  upon  the  observance  of  a  lawful  rate  of  speed  by 
the  defendant  is  a  fact  to  be  considered  in  his  favor  as  bearing 
upon  the  question  of  contributory  negligence.  The  question 
here  presented  is  not  free  from  difficulty.  The  couils  ought 
not  to  and  will  not  look  lightly  upon  the  act  of  driving  an 
automobile  over  a  railroad  crossing  in  front  of  an  oncoming 
train.  In  the  fearful  annual  toll  of  accidents  at  such  cross- 
ings, the  autoist  has  his  full  share  of  responsibility,  and  the 
weight  of  it  should  not  be  lifted  from  him.  Such  a  train 
is  ordinarily  discoverable,  indisputably,  both  as  a  matter  of 
fact  and  law.  The  power  of  prevention  rests  ordinarily  more 
with  the  autoist  than  with  the  engineer  of  the  train.  But  the 
circumstances  of  this  case,  as  above  indicated,  are  somewhat 
extraordinary.  The  fact  that  the  plaintiff  did  look  up  the 
track  while  he  was  about  30  feet  from  the  rail,  and  that  the 
track  was  at  that  moment  clear,  as  far  as  he  could  see,  is  a 
leather  important  circumstance.  The  degree  of  obstruction 
to  the  view  in  both  directions,  and  the  fact  that  the  plaintiff 
knew  that  a  train  was  due  from  the  south  at  that  moment, 
are  circumstances  also  which  cannot  be  ignored.  Upon  the 
whole  )*ecord,  we  think  the  circumstances  were  sufficient  to 
carry  the  question  of  conti'ibutory  negligence  to  the  jury. 
2.     On  the  question  whether  the  defendant  ought  to  have 
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^^i|  ^^ned  a  signal  device,  the  plaintiff  introduced  certain 
/.  tTi^    ^t3e  tending  to  show  that  there  were  practical  devices 

id^'^^'^irecep-  ^^  ^^^  character  in  general  use.  One  of  the 
S^v^^ung  ev"-*'  witnesses  used  for  such  purpose  was  Bradley, 
./  ^^^^s^'ufshow  an  employee  of  a  steam  railroad  at  Iowa  City. 
:^         *   ^*        Bradley  described  an  automatic  electrical  de- 

^S^    ^^  use  by  his  company.     On  redirect  examination,  the 


\\ 


>vas  developed  that  his  employment  began  in  March, 
l^^^.  His  personal  knowledge,  therefore,  of  the  use  of  such 
device,  did  not  antedate  such  point  of  time.  This  fact  was 
developed  by  the  following  question  and  answer  on  redirect 
examination. 

^'Q.  I  overlooked  to  ask  you  whether  these  equipments 
to  ring  the  bell  were  in  use  in  1912!  A.  I  presume  that 
they  were,  because  they  were  equipment  here  when  I  came 
do^ii  here  in  March,  1913.  (Defendant  moves  to  strike  out 
the  answer  as  irrelevant,  incompetent  and  immaterial;  over- 
iniled ;  exception  saved.  Now  defendant  moves  to  strike  out 
all  of  the  testimony  of  this  witness  upon  these  signal  devices 
as  used  upon  the  Rock  Island  Railroad,  for  the  reason  that 
the  testimony  was  all  directed  to  the  present  time,  and  hasn't 
any  bearing  upon  whether  such  apparatus  was  used  in  the 
year  1912  or  not,  and  is  wholly  immaterial  in  the  controversy 
before  this  court.  By  the  court:  Overruled;  exception 
saved.)" 

To  this  objection,  counsel  for  plaintiff  made  the  follow- 
ing statement  to  the  court :  **  We  will  connect  that  by  further 
witnesses." 

Thereupon,  the  court  overruled  the  motion.  The  appel- 
lant assigns  error  upon  the  failure  of  the  court  to  sustain 
each  of  the  foregoing  motions.  The  witness  in  question  was 
the  roadmaster  of  the  Rock  Island  Lanes.  His  •  testimony 
descriptive  of  the  device  in  use  was  proper,  as  far  as  it  went. 
His  answer,  however,  to  the  redirect  question  above  quoted, 
was  objectionable,  and  the  motion  to  strike  it  might  very 
properly  have  been   sustained.     Considering,   however,  the 
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entire  colloquy  between  the  eomiBel  and  court  at  this  point, 
and  the  offer  of  plaintiff's  counsel  to  render  the  testimony 
of  this  witness  material  by  the  introduction  of  other  con- 
necting testimony,  it  was  fairly  within  the  discretion  of  the 
trial  court  to  permit  the  testimony  to  stand.  Other  testimony 
was  later  introduced,  from  which  it  was  made  to  appear  with- 
out dispute  that  automatic  devices  of  the  general  nature 
described  by  Bradley  had  been  in  general  use  for  12  or  15 
years.  The  point  was  not  further  pressed  by  the  defendant, 
and  the  motion  to  strike  was  not  renewed.  In  view  of  this 
state  of  the  i*ecord,  there  could  be  no  possible  prejudice  to 
the  defendant  in  the  original  ruling  of  the  court. 

3.    The  plaintiff  introduced  the  testimony  of  certain 

witnesses,  tending  to  show  negligence  of  the  defendant  in 

the  operation  of  its  car  after  the  discovery  of  the  plaintiff's 

3.  appbal  AND  KB-    ^®^^r.    TWs  tcstlmouy  bore  upon  the  ques- 

error*?  em)ne-     ^^^^^  whether  diligence  was  used  to  stop  the 

evidencel^w/th^-'  c^^r  after  the  discovery  of  plaintiff's  prox- 

raw    o    S8ue.  jj^j^y  ^^  ^.j^^  track.     The  witnesses  Watkins 

and  Lewis  had  examined  the  track  immediately  after  the 
accident,  to  discover  evidence  of  the  use  of  the  brakes,  and 
whether  sand  had  been  applied.  Witnesses  also  testified 
as  to  the  distance  upon  which  the  car  could  have  been 
stopped  upon  an  assumed  rate  of  speed.  Various  objections 
were  made  to  much  of  this  testimony,  bearing  both  upon 
its  competency  and  the  competency  of  the  witnesses  as  as- 
sumed experts.  This  testimony  was  all  introduced  in  support 
of  the  **la8t  clear  chance"  theory  of  negligence.  At  the  close 
of  all  the  evidence,  upon  motion  of  the  defendant,  the  issue 
thus  made  on  this  theory  was  expressly  withdrawn  from  the 
consideration  of  the  jury.  The  defendant's  motion  in  that 
regard  was^  sustained  in  toto.  It  is  true  that  the  defendant 
did  not  in  terms  move  to  strike  out  the  evidence.  But  the 
question  itself  having  been  expressly  eliminated  from  the  con- 
sideration of  the  jury,  this  ruling,  prima  facie,  eliminated 
all  previous  error,  if  any,  pertaining  to  the  introduction  of 
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the  testimony  thereon,  there  being  nothing  in  such  testimony 
calculated  of  itself  to  inflame  or  prejudice  the  jury. 

4.  The  defendant  requested  certain  instnlctions,  Nos. 
6  and  12,  to  the  effect  that  the  defendant,  in  the  operation  of 
its  car,  was  entitled  to  the  right  of  way  and  precedence  over 
4.  TRiALMnBtruc-    ^^®  crossiug.     Thcsc  instructions  were  not 

adwiSSrcov-  given  in  the  form  presented  by  the  defendant. 

unTOntMted'  The  principle  there  announced,  however,  per- 
meated all  the  instructions  as  a  matter  of 
course.  There  was  nothing  in  plaintiff's  pleading  or  evidence 
which  assumed  to  claim  any  precedence  over  the  defendant  in 
the  use  of  such  crossing.  Such  right  of  precedence  to 
the  defendant  was  assumed  throughout  the  record.  The 
charges  of  negligence  were  predicated,  not  upon  the  violation 
of  any  right  of  precedence,  but  upon  the  failure  of  the 
defendant  to  give  fair  warning  of  its  approach.  The  court 
expressly  instructed  that  it  was  the  duty  of  the  plaintiff  to 
look  and  listen,  and  to  use  reasonable  diligence  to  discover 
the  approach  of  the  defendant's  car  and  to  avoid  the  same. 
We  think  the  defendant  was  not  entitled  to  the  formal 
instructions  thus  presented  to  the  court.  They  could  only 
serve  to  emphasize  a  question  which  was  in  no  manner  in 
dispute.    We  find  no  prejudicial  error  in  the  record. 

The  judgment  below  must  therefore  be  affirmed. — 
Affirmed, 

Deemeb,  Weaver  and  Preston,  JJ.,  concur. 


Bernard  Cullen  et  al.,  Cross-Appellants,  v.  C.  A.  Butter- 

PiELD,  Defendant  and  Appellant,  and  D.  G.  Butteb- 

piKLD,  Intervener  and  Appellee. 


/ 


M0BTOAOE8:     Absolnte    Deed — ^Mortgage    or    Conditional    Sale. 

1  Whether  a  deed  to  land  was  an  absolute  conveyance  with  an  agree- 
ment on  the  part  of  grantee  to  resell  to  grantor  on  certain  condi- 
tions, or  was  a  mortgage  with  right  to  redeem,  necessarily  is  largely 
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a  question  of  intention,  and,  in  case  of  doubt,  the  transaction  will 
be  construed  by  a  court  of  equity  as  a  mortgage.  Record  reviewed, 
and  held,  the  transaction  constituted  a  mortgage. 

MOBTGAQES:     Bedemption— Unauthorized    Redemption— Besolting 

2  Trust — ^Limitation  of  Actions.  One  who  knows  that  his  grantor 
holds  the  legal  title  as  security  only,  may  not  take  conveyance  from 
such  holder  of  title  and  thereby  exclude  the  equitable  owner.  By 
taking  such  conveyance,  the  grantee,  at  best,  (a)  simply  redeems 
for  the  equitable  owner,  or  (b)  constitutes  himself  a  trustee  of 
tlic  property  for  the  equitable  owner;  and  the  statute  of  limita- 
tions conmiences  to  run  from  the  date  of  such  redemption  or  of 
suqji  trusteeship. 

TRUSTS:    Limitation  of  Actions— Disavowal  of  Trust.    The  statute 

3  of  limitations  does  not  commence  to  run  in  favor  of  a  trustee 
until  ho  disavows  the  trust  and  claims  title  in  his  own  right. 

Appeal  from  Clinton  Dvsfrict  Court. — William  Theophilus, 

Judge. 

Friday,  November  24.  1916. 

Suit  in  equity  brought  by  the  heirs  of  Thomas  Wilson, 
deceased,  to  set  aside  a  conveyance  of  something  like  400 
acres,  made  by  said  Wilson  before  his  death  to  defendant, 
C.  A.  Butterfield,  a  son  of  Thos.  F.  Butterfield's,  also 
deceased. 

It  is  claimed  that,  at  the  time  th^  conveyance  was  made, 
Thos.  Wilson  was  of  unsound  mind,  and  incapable  mentally 
of  making  a  deed,  and  that  the  deed  was  not  the  free  will  of 
Wilson,  but  was  brought  about  by  the  undue  influence  of 
Chas.  A.  Butterfield  and  his  father.  Defendant  Butterfield 
denied  the  mental  unsoundness  of  Wilson,  and  that  either  he 
or  his  father  exercised  any  infiuence  upon  said  Wilson  to 
induce  him  to  make  the  deed,  and  further  pleaded  that  they 
paid  V^lson  $11,000  for  the  land.  They  further  aver  that 
Wilson  had  rented  the  land  during  his  lifetime  to  Thos.  F. 
Butterfield,  at  the  yearly  rental  of  $750,  and  that,  after  the 
death  of  Thos.  F.,  his  estate  paid  to  the  Wilson  estate  the 
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sum  of  $12,000,  the  amount  of  rental  which  had  accrued 
at  the  time  of  the  conveyance  to  the  defendant. 

D.  G.  Butterfield,  also  a  son  of  Thos.  P.  's,  and  a  brother 
of  defendant's,  C.  A.  Butterfield,  intervened  in  the  action, 
claiming  that,  while  Thos.  Wilson  at  one  time  held  title  to 
the  land  in  controversy,  the  same  was  deeded  to  him  by 
intervener  and  T.  F.  Butterfield  during  his  lifetime,  as  secur- 
ity for  a  loan  of  money  then  made  and  to  be  advanced  in 
the  future,  and  that  the  deed  was,  in  fact,  a  mortgage;  that 
ThoH.  Wilson,  at  that  time,  agreed  to  hold  the  land,  and  to 
redeed  the  same  to  T.  P.  Butterfield  or  intervener,  upon 
repayment  to  him,  Wilson,  of  the  sum  advanced  and  to  be 
advanced,  with  interest  at  the  rate  of  7%  ;  that,  to  evidence 
said  interest  payments,  Thos.  P.  Butterfield  made  and  exe- 
cuted to  Wilson  a  series  of  notes  in  the  sum  of  $750  each, 
due  on  or  about  the  first  of  December  of  each  year,  beginning 
with  the  year  1896  and  continuing  until  the  year  1912; 
that  defendant  at  all  times  had  notice  and  knowledge'  of  the 
character  of  the  deed  to  Thos.  Wilson,  and  had  such  knowl- 
edge at  the  time  he  took  the  conveyance  from  Thos.  Wilson, 
September  27th,  1912;  that,  since  that  date,  defendant  C.  A. 
liuttcrfield  has  had  possession  and  enjoyment  of  said  real 
estate,  and  has  received  the  rents  and  profits  therefrom. 
He  asked  that  an  accounting  between  him  and  C.  A.  Butter- 
field be  had,  and  that  defendant  be  held  for  the  rents  and 
profits,  and  that  the  court  fix  the  amount  which  he,  inter- 
vener, should  pay  defendant  as  his  share  for  the  redemption 
of  the  land,  and  that  title  to  the  land  be  quieted  in  intervener. 
Defendant  answered  this  petition,  averring  that  the  rents 
and  profits  of  the  land  did  not  exceed  the  amount  of  taxes 
paid.  He  also  averred  that  intervener  and  his  wife  also 
joined  in  the  original  conveyance  of  the  land  to  Thos.  Wilson, 
and  that  the  conveyances  to  Wilson  were  absolute,  but  sub- 
ject to  a  resale  or  conditional  sale  contract  made  by  Wilson 
to  the  Butterfields,  to  the  effect  that,  if  they  repaid  to  Wilson 
•  the  amount  advanced  to  them  by  him,  and  the  rental  on  the 


624  CijLi.EN  V.  BtiTERFiELD.  [178  lowa 

land,  OH  evidenced  by  the  notes  which  intervener  says  were 
intended  to  represent  interest,  within  five  years  from  the  date 
of  the  conveyance,  Wilson  would  reconvey  the  land  to  inter- 
vener and  his  father,  and,  if  they  did  not  make  these  pay- 
ments within  the  five  years,  then  this  right  to  repurchase 
the  said  land  was  terminated,  and  Wilson  was  to  have  the 
land  as  his  absolutely;  that  both  intervener  and  his  father 
neglected  to  repurchase  the  land  within  the  time  so  fixed, 
failed  and  neglected  to  pay  the  rental  notes  or  the  taxes  on  the 
land;  and  that  their  interest  in  the  lands  became  forfeited. 
Defendant  also  pleaded  the  statute  of  limitations,  and  also 
the  laches  of  the  intervener  in  asserting  his  rights. 

Intervener,  replying  to  this  answer,  admitted  that  he 
joined  in  th^  conveyance  made  by  his  father  to  Wilson,  and 
that  the  entire  property  was  treated  as  belonging  to  T.  F. 
l^utterfield;  and  that  he  (T.  F.)  had  the  sole  management 
thereof,  although  all  but  40  acres  belonged  to  this  inter- 
vener; and  that  the  arrangement  with  Wilson  was  as  before 
stated.    He  also  averred  that,  for  many  years,  defendant  had 
been  the  confidential  agent  of  his  father,  T.  F.,  and  that 
he  acted  for  his  said  father  and  this  intervener  in  handling 
the  lands.     He  pleaded  that  the  rent  or  interest  notes  had 
either  been  paid,  or  that  renewal  notes  were  executed  to 
Wilson,  and  that  the  entire  amount  thereof  was  paid  to 
Wilson  or  his  representatives  after  Wilson's  death.    He  also 
averred  that  either  he  or  his  father,  T.  F.,  or  the  defendant, 
had  always  been  in  the  possession  of  the  lands,  had  paid  taxes, 
made  repaira,  put  improvements  upon  the  premises,  and  that 
Wilson  never  took  possession  thereof.    He  also  pleaded  that 
Thos.  Wilson  acknowledged  in  writing  that  he  held  the  lands 
as  security  only,  and  that  at  no  time  did  he,  Wilson,  ever 
deny  that  he  held  the  lands  as  security,  until  he  transferred 
the  same  to  defendant;  and  that,  at  that  time,  defendant's 
relations  to  intervener  and  to  the  land  were  such  that  he 
rould  not  acquire  the  title  thereto ;  and  that  all  he  is  entitled 
to  is   I'eiiiibursoinent   for  the  amount  he  has  paid  by  wat 
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of  redemption  from  Wilson ;  and  that,  as  he  raised  the  money 
by  mortgage  upon  the  land  to  pay  Wilson,  he  is  entitled  to 
nothing  on  that  account;  but  that,  if  he  has  invested  any- 
thing, he,  intervener,  stood  ready  to  pay  the  same. 

Plaintiffs  denied  the  allegations  of  the  petition  of  inter- 
vener; pleaded  that  the  transaction  between  intervener,  his 
father  and  Thos.  Wilson,  was  an  absolute  sale,  with  a  contract 
for  a  resale  upon  certain  conditions;  that  it  was  not  a 
mortgage,  and  that  intervener  and  his  father  failed  to  make 
the  payments  agreed  upon,  and  that  they  forfeited  their 
rights  to  repurchase  the  land.  They  also  pleaded  the  statute 
of  limitations  and  laches. 

These  are,  in  substance,  the  issues  tendered  by  the 
respective  parties,  and,  upon  a  trial  thereof  to  the  court, 
it  was  found  that,  at  the  time  the  conveyance  was  made  by 
Thos.  Wilson  to  defendant,  C.  A.  Butterfield,  the  grantor 
Wilson  was  of  sound  mind,  and  that  the  conveyance  was  not 
brought  about  by  undue  influence.  The  court  also  found 
that  the  conveyances  by  D.  G.  Butterfield  and  T.  P.  Butter- 
field,  in  September  of  the  year  1895,  were,  in  fact,  intended 
as  security  for  money  advanced,  or  to-  be  advanced,  to  T.  F. 
Butterfield ;  that  defendant  C.  A.  Butterfield  had  notice  and 
knowledge  of  the  character  of  the  transaction;  that  Thos. 
Wilson  at  all  times  recognized  the  conveyance  to  him  as  a 
mortgage  to  secure  advancements;  and  that  he  deeded  the 
same  to  defendant  in  fulfillment  of  his  obligation  to  redeed 
the  same  when  reimbursed  for  the  amounts  he  had  advanced ; 
and  that  the  conveyance  to  C.  A.  Butterfield  amounted  to 
nothing  more  than  an  assignment  of  his  claims  against  D.  O. 
and  T.  F.  Butterfield.  It  also  found  that  all  the  money  paid 
by  defendant  for  the  land  was  secured  by  a  mortgage  upon 
the  land,  and  that  this  mortgage  is  still  outstanding.  It  also 
found  that  all  the  taxes  on  the  land  had  been  paid  by  T.  F. 
Butterfield  down  until  September  25th,  1912,  and  that,  from 
that  date,  the  same  have  been  paid  by  defendant,  and  that 
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he  is  entitled,  to  recover  the  same,  with  interest.  It  was 
further  found  that  defendant  C.  A.  Butterfield  held  title 
to  400  acres  of  the  land  in  trust  to  secure  the  payment  of 
$10,000  and  the  taxes  paid  by  defendant  C.  A.  Butterfield; 
and  that,  upon  payment  of  the  same  with  interest,  defendant 
should  reeonvey  the  same  to  intervener.  The  court  also 
decreed  that  intervener  might  pay  the  $10,000,  with  interest, 
to  the  bank  from  which  defendant  borrowed  the  money  to 
make  the  cash  payment  on  the  land  to  Thos.  Wilson,  instead 
of  to  defendant.  Title  to  the  400  acres  was  ordered  quieted 
in  D.  G.  Butterfield,  subject  to  the  rights  of  any  of  the  hell's 
of  T.  F.  Butterfield,  not  made  parties  to  this  action.  As  to 
another  40  acres,  it  was  found  that  defendant  held  title 
thereto  to  secure  the  sura  of  $1,000,  and  that,  upon  payment 
of  this  amount  to  defendant,  title  to  this  40  should  also  be 
quieted  in  intervener. 

A  referee  was  appointed  to  adjust  the  rents,  profits  and 
amounts  paid  by  defendant,  but  this  referee  has  not  yet  made 
his  report.  The  costs  were  apportioned  between  plaintiff 
and  defendant  C.  A.  Butterfield. 

Plaintiffs  and  defendant  C.  A.  Butterfield  appeal. — 
Affirmed. 

Pascal  &  Pa.scal,  Stanshurj/  &  CliarUs,  and  Maram  B. 
Ilarty  for  appellants. 

E.  L.  Miller,  for  appellee. 

Deemer,  J. — I.  The  preceding  statement  set*  forth  the 
issues  and  the  decree  rendered  by  the  trial  court,  and  it  will 

be  observed  that  the  (fuestions  on  plaintiff's 

1.  Mortgages :  ab-   appeal  are: 
solute  deed :  * 

rndi^fo^nar«aie.  ^'     ^^'^^«    ^^^08.    AVilsou,    uow    deceased, 

insane  at  the  time  he  conveyed  the  land  to 
defendant,  C.  A.  Butterfield.  on  September  27th,  1912? 

2.  Was  this  conveyance  obtained  fi*om  Wilson  by  undue 
influence  exercised  by  defendant  or  his  father.  T.  F.  Butter- 
field? 
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If  plaintiffs  have  established  these  two  propositions,  they 
will  be  entitled  to  a  decree  against  the  defendant  C.  A. 
Butterfield.  But,  in  view  of  the  claims  of  intervener  that 
the  original  conveyances  from  D.  G.  Butterfield  and  his  wife 
to  Thos.  Wilson  of  the  lands  in  controversy,  in  September  of 
the  year  1895,  were  not  intended  as  absolute  conveyances,  but 
a8  security  merely  for  the  loan  of  money,  they  have  to  face 
that  issue;  for,  if  intervener  established  his  claim  by  suflS- 
cient  testimony,  plaintiffs  took  nothing  by  inheritance  from 
their  ancestor,  Thos.  Wilson.  This  latter  issue  is,  then,  the 
principal  one  in  the  case,  and  the  issues  of  insanity  and  undue 
influence  are  subordinate  to  the  main  question  presented  by 
the  petition  of  intei'vention  and  the  pleadings  filed  thereto. 
Unfortunately,  both  T.  F.  Butterfield  and  Thos.  Wilson  are 
dead,  and,  but  for  written  memoranda  left  by  each  of  them, 
the  case  would  be  troublesome. 

On  the  face  of  the  record,  defendant  C.  A.  Butterfield 
has  title  to  the  lands,  which  consist  of  11  forty-acre  tracts 
in  Clinton  County,  through  conveyances  made  by  D.  G.  and 
T.  F.  Butterfield  to  Thos.  Wilson,  made  in  September  of  the 
year  1895,  which  deeds  were  recorded  November  27th  of  the 
same  year,  and  by  a  deed  from  Thos.  Wilson  to  defendant, 
covering  all  of  the  lands,  of  date  September  27th,  1912, 
recorded  the  same  date.  D.  G.  Butterfield  originally  held 
title  to  all  of  these  lands;  but,  on  the  same  day  that  he 
joined  in  a  conveyance  with  his  father  for  all  the  lands  to 
Wilson,  he  conveyed  one  40  to  his  father,  T.  F.  Butterfield. 

We  may  say  at  the  outset  that,  under  this  record,  defend- 
ant C.  A.  Butterfield  can  claim  nothing  as  an  innocent  pur- 
chaser from  Thos.  Wilson,  and  no  point  is  made  in  argument 
on  this  proposition.  So  that  the  first  inquiry  in  the  case 
is  the  nUture  of  the  transaction  between  D.  G.  Butterfield 
and  his  father,  T.  F.,  in  September  of  the  year  1895.  Inter- 
vener claims  that,  at  that  time,  Thos.  A.  Wilson,  knowing 
that  both  T.  F.  and  D.  G.  Butterfield  were  hard  pressed 
for  money,  and  their  lands  were  encumbered  by  mortgages 
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and  liens  which  they  could  not  meet,  agn^eed  to  make  them 
advancements,  and  to  take  up  some  of  these  liens  and  encum- 
brances, and  to  hold  the  title  as  security  for  the  repayment 
of  these  advancements;  that  the  deeds  were  made  pursuant 
to  this  agreement,  which  was  oral,  and  that  the  deed  was, 
in  fact,  intended  as  a  mortgage  by  all  the  parties,  and  stood 
as  security  to  Wilson  for  these  advances.  Certain  memoranda 
made  by  T.  P.  Butterfield  and  by  Thos.  Wilson,  during  the 
lifetime  of  each,  were  offered  in  evidence,  and  from  these 
we  extract  the  following: 

This  memorandum  was  made  by  T.  P.  Butterfield : 
*' Wednesday,  Nov.  27th,  1895.     Turned  over  deeds  to 
440  acres  of  land  in  Sees.  18  and  19,  Berlin  Township,  to 
Thos.  Wilson,  40  acres  deeded  by  T.  P.  Butterfield,  and  400 
acres  deeded  by  D.  G.  Butterfield;  deeds  were  drawn  up 
about  the  25th  day  of  Sept. — consideration  stat^  Thirty- 
five  Dollars  per  acre.     Today,  Nov.  27th,  the  deeds  were 
turned  over  to  Wilson,  and  he  made  a  mortgage  on  the  land 
to  Rand  for  $2,000,  due  in  two  years,  $5,000  due  in  five  years ; 
said  notes  and  mortgages  were  turned  over  to  Holmes.    Wil- 
son also  turned  over  $2,000  in  cash,  a  certificate,  $100  cash, 
paid  Holmes,  $400  note  to  First  Nat.  Bank  of  Lyons.    T.  P. 
Butterfield  paid  Holmes  $800  a  deposit  in  bank.    $300  check 
on  1st  Nat.  Bank,  De  Witt.    $500  note  to  said  Lyons  Bank, 
due  in  four  months,  this  with  mortgage  now  $7,000,  making  in 
all  $11,000,  being  the  amount  agreed  upon  to  settle  the  suit 
and  mortgage  of  P.  C.  Rand,  against  Dennis  G.  Butterfield 
and  others.    It  was  agreed  that  the  said  Wilson  was  to  have 
a  lien  upon  the  440  acres  of  land  for  the  amount  of  money 
he  furnished,  or  paid  on  the  mortgage  aforesaid,  with  seven 
per  cent  per  annum  on  all  of  the  money  furnished  or  paid  by 
said  Wilson.     The  said  Butterfield  to  pay  the  am6unt  of 
interest  on  the  mortgage  at  the  rate  of  7  per  cent  per  annum, 
and  is  to  pay  all  taxes  on  said  lands,  and  the  lands  aforesaid 
are  to  be  deeded  back  to  said  Butterfield  at  the  expiration  of 
five  years  from  the  27th  day  of  November,  1895.  provided 
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they  shall  have  paid  the  amount  then  due  on  the  moilgage 
and  the  amount  due<  said  Wilson  which  he  may  have  paid 
out,  livith  7  per  cent  interest  on  his  money  which  he  may 
We  paid.*' 

TIics.  Wilson  made  the  following  memorandum: 


« < 


Agreement:  I  will  deed  to  them  on  the  27th  day 
ot  iVovember,  1900,  providing  they  pay  me  for  the  same, — 
'n  a<3<iition  to  other  debts  that  I  may  hold  against  them, — 
the  sixni  of  ten  thousand  dollar,  and  a  failure  on  their  part 
to  pay  the  sum  of  ten  thousand  dollars,  together  with  other 
uebts  tlia,t  I  may  hold  against  them  at  said  above  date,  shall 
forfeit,   this  agreement,  and  the  same  to  become  cancelled. 

*  *  I>a.ted  November  27,  1895. 

*  *  Thomas  WUiSON. ' ' 

-A.n.<i    from   other  memoranda,   we  extract  these  state- 
''lents,    Peduced  to  writing  by  Thos.  Wilson : 

*  *  Tlxe  D.  G.  and  T.  F,  Butterfield  land  deal  in  Berlin 
o^nslxi^p  and  described  as  follows  and  containing  440  acres 

'^one    oi:-    less,  being  the  S.W.  14  and  the  W.i/g  of  the  S.E.1/4 

^  Sc«.     X8,  and  the  W.V2  of  the  N.  E.14,  and  the  E.y2  of  the 

y*^-^V^>     and  the  N.  W.14  of  the  N.  W.i^  of  Sec.  19,  all  in 

o^nship  82,  Range  2  East  of  the  5th  P.  M.,  to  which  they 

^    ^•ici,^  a  warranty  deed.    The  conditions  of  this  purchase 

j         ^-^      I  am  to  make  them  a  lease  of  the  land  for  5  years 
for  ^^ 

^^xit  of  $700  per  year,  paya^ble  annually  to  me  by  the 

tterfields.     They 'are  to  make  and  keep  in   repair 

necessary  repairs  and  improvements  that  may  be 

on  the  place,  also  to  pay  all  taxes  levied  on  said 

S.iicluding  the  road  tax,  said  repairs,  improvements 

^s  not  to  be  considered  as  any  part  or  counted  in  the 

a  loan  on  the  land  for  the  same,  but  shall  be  made, 

_  performed  by  them  in  addition  to  and  independent 

^     r*ent.     And  they  are  to  furnish  all  material  for  said 

^^^^oment  and  repairs,  and  a  failure  of  them  to  pay  said 


all 

reqvii 

land^ 

and 

rent:, 

kept: 
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taxes  or  rent  shall  at  my  option  cancel  the  lease,  and  they 
to  vacate  the  place  at  once,  and  surrender  to  me  possession 
hi  once.  Each  note  for  each  year's  rent  made  payable 
November  20th  of  each  year  for  $700,  with  7  per  cent  per 
annum  after  due.  Providing  I  am  able  to  and  will  pay  off 
the  mortgage  made  to  Mra.  Band  on  Nov.  27th,  1895.  I  agree 
to  and  will,  on  the  Ist  day  of  December,  1900,  deed  to  the 
said  Butterfields,  or  to  who  they  will  direct  me  to  make  said 
deed  to,  of  the  above  described  lands.  Providing  that  they 
will  pay  or  cause  to  be  paid  to  me  the  sum  of  $10,000,  in 
addition  to  all  other  claims,  or  moneys  thej'-  may  or  will  owe 
me  on  December  1st,  1900,  and  a  failure  to  make  the  said 
payment  as  above  stilted  shall  and  will  forfeit  all  or  any  of 
this  agreement  made  in  this  transaction,  and  the  same  to  bo 
cancelled.    The  above  is  a  true  statement  as  we  agreed  to. 

''Thomas  Wilson.'' 

**  November  26th,  1900,  I  paid  up  in  full  to  the  Lyons 
First  National  Bank,  the  Hannah  J.  Rand  mortgage  and 
took  the  mortgage  and  notes  up.  I  find  the  land  advertised 
for  the  taxes  of  1899.  Rent  notes  past  due  and  unpaid,  and 
agreement  made  by  Thos.  P.  Butterfield  a  failure,  and  I  con- 
aider  all  or  any  understanding  I  had  with  him  in  the  mat- 
ter contained  as  to  that  land  cancelled. 

''Dated  December  4th,  1900. 

"Thomas  Wilson." 

"November  27th,  1900.  Thomaff  F.  Butterfield  called  on 
me,  asked  what  I  would  do  regarding  it,  replied  that  if  he 
would  pay  in  full  what  the  land  cost  me  I  would  deed  it  to 
him,  said  he  could  not  do  dt,  then  in  that  case  I  would  have 
to  take  control  of  the  land  and  do  the  best  I  could  with  it. 
If  he  wished  I  would  lease  it  to  him  for  the  term  of  three 
years,  rent  $750  per  year,  which  he  accepted.  I  accord- 
ingly made  him  the  lease. 

"Thomas  Wilson." 
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These  last  statements  were  signed  by  Thos.  Wilson  alone, 
and  were  objected  to  by  intervener  as  incompetent,  and  as 
statements  made  by  Wilson  alone,  and  not  agreed  to  by 
either  intervener  or  his  father,  T.  P.  Bntterfield. 

There  were  also  introduced  in  evidence  certain  leases 
made  by  Thos.  Wilson  to  T.  F.  Bntterfield,  or  to  T.  F.  and 
D.  G.  Bntterfield,  of  all  the  premises  in  controversy,  cover- 
ing the  period  from  November  27th,  1895,  the  date  when  the 
deed  was  recorded,  down  until  March  Ist,  1912. 

These  leases  provided  for  a  yearly  i^ntal  of  $700.  The 
leases  also  provided  that  the  lessee  should  pay  the  taxes  on 
the  land  and  keep  the  premises  in  repair.  Intervener  and 
his  father  have  been  in  possession  of  the  premises  since  the 
conveyance  was  made.  It  is  admitted  that  defendant  C.  A. 
Bntterfield  borrowed  the  money  which  he  paid  to  Thomas 
Wilson,  amounting  to  $11,000,  from  a  bank  at  Lyons,  and 
gave  a  mortgage  on  the  land  ^s  security  therefor.  Again, 
it  is  admitted  that,  some  years  ago,  Wilson  was  talking  of 
selling  the  lands  to  one  Benton ;  and,  when  T.  P.  Bntterfield 
heard  of  this,  he  caused  Benton  to  be  notified  that  he,  Wilson, 
had  no  right  to  sell  the  land,  and  the  matter  was  then 
dropped. 

Intervener  and  his  father,  or  someone  representing  them, 
had  rented  the  land  in  controversy  to  others,  down  until  his 
father's  death,  which  occurred  in  1912;  and  defendant  was 
engaged  in  looking  after  his  father's  business,  and,  for  a 
time,  in  looking  after  the  business  of  intervener.  Again,  it  is 
shown  that,  after  Wilson  sold  or  transferred  the  land  to 
defendant,  for  a  small  consideration,  he  declared  that  he  did 
not  care  as  to  the  amount  of  consideration ;  that  he  got  all 
of  his  money  out  of  it,  and  that  was  all  he  wanted.  He  also 
declared  that  the  original  transaction  Tvas  a  loan  to  Butter- 
field,  and  that  he  held  the  land  as  security. 

Still  fui-ther,  it  is  shown  that,  at  the  time  of  the  making 
of  the  deed  by  Thos.  Wilson  to  defendant,  he,  Wilson,  de- 
clared, in  the  presence  of  attorneys,  that  he  was  not  seeking 
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the  value  of  the  land,  but  simply  to  get  his  money  out  of  it ; 
and,  when  an  attorney  who  was  present  suggested  that  he 
should  deed  the  land  to  Thos.  P.  Butterfield,  he,  Wilson, 
declared,  in  substance,  that  it  was  not  his  lookout ;  that  they 
(meaning  the  Butterfields)  should  fix  the  title  among  them- 
selves. 

Thos.  "Wilson  paid  the  taxes  on  the  land  for  the  years 
1902  to  1912  inclusive;  but  it  is  shown  that  intervener  sup- 
posed these  had  been  paid  by  defendant,  who,  it  seems,  was 
looking  after  the  father's  business  during  almost  the  whole 
time,  receiving  rentals  for  the  land,  and  looking  after  T.  F. 
Butterfield 's  business. 

This  is  practically  all  the  testimony  in  the  case  bearing 
on  the  issue  between  intervener  and  the  plaintiff  and  defend- 
ant.  It  is  strenuously  insisted,  on  behalf  of  the  defendant 
C.  A.  Butterfield,  that,  at  best,  it  shows  nothing  more  than  a 
sale  with  a  conditional  agreement  to  resell,  which  agreement 
of  resale  terminated  on  November  27th,  1900 ;  and  that  both 
intervener  and  his  father  lost  all  interest  in  the  land,  because 
they  failed  to  consummate^  their  agreement  to  repurchase  on 
the  date  fixed. 

On  the  other  hand,  it  is  argued  with  equal  confidence 
that  the  entire  transaction  constituted  nothing  more  than  a 
mortgage ;  that  this  mortgage  has  never  been  foreclosed ;  and 
that  the  right  of  redemption  exists  or  existed  in  the  grantor 
or  grantors  or  their  representatives,  at  the  time  this  action 
was  commenced.  These  contentions  raise  the  only  point  in 
the  case,  and  the  questions  presented  are  of  mixed  law  and 
fact.  We  should  also  state  that  the  land,  when  sold  to  C.  A. 
Butterfield,  was  worth  $75  per  acre,  or  $34,000,  whereas  he, 
defendant,  paid  but  $11,000  therefor.  There  is  no  showing 
as  to  the  value  of  the  land  in  1895,  when  the  conveyance 
was  made  in  September  of  that  year. 

The  rules  of  law  are  pretty  well  settled.  It  is  practically 
agreed  that  there  was  either  an  agreement  that  grantors 
might  redeem  the  land  within  the  time  stated,  the  advance- 
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mentfl  made  by  Wilson  being  regarded  as  a  loan,  or  that 
Wilson  purchased  the  land  absolutely,  and  agreed  to  resell 
the  same  to  the  grantors  within  a  fixed  time,  with  the  under- 
standing that  their  agreement  would  be  forfeited  if  the 
grantors  failed  to  repurchase  within  the  time  so  fxed.  It 
is  not  a  case  where  a  party  is  seeking  to  show  that  an  abso- 
lute deed  was  intended  as  a  mortgage;  for  it  is  practically 
agreed  that  the  grantors  either  had  an  agreement  whereby 
they  might  redeem,  or  that  they  had  the  right  to  repurchase 
upon  an  agreed  compensation. 

The  question  is,  Was  there  a  conditional  sale^  or  should 
the  transaction  be  held  to  be  a  mortgage?  This  depends 
largely  upon  the  intent  of  the  parties,  as  evidenced  by  their 
conduct,  statements  and  writings,  in  so  far  as  these  writings 
are  competent. 

If  there  be  doubt  on  the  question,  courts  almost  uni- 
versally hold  that  the  transaction  should  be  construed  to  be 
a  mortgage,  and  not  a  conditional  sale.  Bradford  v.  Helsell, 
150  Iowa  732;  Hughes  v.  SJienff,  19  Iowa  335;  Jones  on 
Mortgages  (6th  Ed.),  Sees.  257,  258,  and  cases  cited.  As 
stated  by  Jones,  a  court  of  equity  looks  behind  the  transac- 
tion, and  will  often  pronounce  that  to  be  an  equitable  mort- 
gage which  at  law  would  be  considered  a  conditional  sale. 
Each  case  must  be  determined  on  its  own  peculiar  circum- 
stances; and,  if  it  appears  that  it  was  the  intention  that  the 
original  deed  should  stand  as  security  for  a  debt,  the  trans- 
action will  be  regarded  as  a  mortgage,  although  expressed 
in  the  form  of  a  conditional  sale.  If,  however,  there  was 
no  debt  and  no  advancement,  or  if  there  be  a  debt  and  that 
debt  was  extinguished  by  fair  agreement  between  the  parties 
at  the  time  the  conveyance  was  made,  and  the  grantor  had 
the  privilege  of  refunding  the  amount  paid  or  of  repurchas- 
ing, the  transaction  is  regarded  as  a  conditional  sale. 

If  the  transaction  was  a  loan  in  the  first  instance,  it  will 
be  treated  as  such  to  the  end,  unless  it  be  shown  that  the 
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parties  afterward  bargained  for  the  property  independently 
of  the  loan.    Uickardson  v,  Barrick,  16  Iowa  407. 

Tested  by-  these  rules,  we  reach  the  same  conelusion  as 
the  district  court  did :  that  this  transaction  was  a  mortgage, 
and  not  a  conditional  sale;  and  that  the  grantors,  or  their 
representatives,  had  the  right  to  redeem ;  and  that  the  decree 
is  right,  except  it  be  that  the  action  is  barred,  or  intervener 
is  estopped  by  his  laches  from  questioning  the  same. 

II.  It  will  be  observed  that  the  debt  has  already  been 
paid  to  Thos.  Wilson.  This  was  done  by  the  defendant,  when 
h^  undertook  to  purchase  the  same  from  Wilson,  and  took 

title  in  his  own  name.     This  so-called  pur- 

2.  MoRTOAGBS :  re-      ,  . . ,  ^     t    ,  ■• 

demption :  unau-  chasc  Cither  amounted  -  to  a  redemption,  or 

thorlzed  re-  ti.-i  i-^at^  /.i-i-  >*  -m  • 

demption:  re-      defendant  C.  A.  Butterndd,  m  virtue  of  his 

suiting-  trust : 

li^^^ationotac-  relationship  to  the  parties,  or  by  reason  of 

his  so-called  purchase  with  knowledge  of  all 
the  facts,  simply  became  a  trustee  of  the  property,  holding 
title  for  the  benefit  of  the  parties  entitled  thereto.  He  did 
not  get  his  title,  or  assert  any  interest  in  or  to  the  lands  in 
his  own  right,  until  his  purchase  in  the  year  1912.  Hence 
the  action  is  not  barred  as  to  them.  As  the*  debt  to  Wilson 
has  been  paid,  there  is  no  room  for  the  application  of  the 
statute  of  limitations  to  that  debt. 

Moreover,  there  has  been  no  such  laches  on  the  part  of 
intervener  as  will  bar  him  of  his  action.    He  came  into  thin 
action  in  August  of  the  year  1914,  a  little  over  two  years 
3  TRXJ8TB:iimita-   ^*^®^  defendant  took  title,  and  no  showing 
disavowa^o?^ "    ^^  ^^^  prejudice  resulting  to  defendant  from 
^^^^^  the  delay  is  shown.    Thos.  Wilson  accepted 

the  money  due  him,  and  defendant  became  trustee  of  that 
property,  and  he,  defendant,  cannot  interpose  the  plea  of 
the  statute  of  limitations.  Trice  v.  Gomstock,  121  Fed.  620, 
624 ;  GebJiard  v.  Satiler,  40  Iowa  152 ;  Otto  v.  ScJdapkaJd,  57 
Iowa  226. 

III.  If  plaintiffs  had  shown  themselves  entitled  to  have 
the  deed  from  Wilson  to  defendant  set  aside,  they  might. 
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perhaps,  have  insisted  upon  the  bar  of  the  statute;  but  it  is 
doubtful  if  they  could  do  so  without  returning  or  offering 
to  return  the  money  secured  by  their  ancestor  upon  the 
indebtedness,  and  as  a  consideration  for  the  deed  to  defend- 
ant But,  however  this  may  be,  they  are  entitled  to  no  stand- 
ing in  court  unless  they  show  that,  at  the  time  of  the  convey- 
ance to  the  defendant  C.  A.  Butterfield,  Thos.  Wilson  was 
insane,  or  that  he  was  unduly  influenced  in  making  the  con- 
veyance to  defendant. 

We  have  gone  over  the  testimony  with  reference  to  these 
issues  with  care,  and  are  satisfied  that  plaintiffs  have  failed 
*to  establish  either  the  incompetency  of  Thos.  Wilson,  or 
that  he  was  unduly  influenced  into  making  the  conveyance. 
We  shall  not  set  out  the  testimony  with  respect  to  these 
issues,  as  it  would  extend  an  opinion  already  too  long.  Whilst 
Wilson  was  old  and  infirm  at  the  time  this  conveyance  was 
made,  he  had  had  no  revenue  from  the  lands,  and  seemed 

a 

glad  to  get  rid  of  them,  upon  a  return  of  the  amount  advanced 
to  the  Butterfields.  He  had  the  advice  of  counsel,  and,  as 
we  think,  had  sufficient  mental  capacity  to  understand  the 
nature  and  effect  of  the  transaction. 

The  trial  court  saved  the  right  to  all  the  heirs  of  T.  F. 
Butterfield,  deceased,  saved  C.  A,  Butterfield,  and  the  testi- 
mony tends  to  show  that  there  are  other  heirs.  No  question 
^vas  made  regarding  defect  of  parties,  and  we  need  only  ad  i 
that  the  rights  of  these  other  heirs,  if  any  they  have,  should 
not  be  prejudiced  in  any  manner  by  the  affirmance  of  the 
decree  below. 

We  reach  the  conclusion  that  the  decree  should  be,  and 
it  is — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


L 
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Fisher  &  Ball,  Appellees,  v.  Harlet  Carter,  Appellant. 

PLEADINO:     Petition — Separate  Ootints  for  One  Recoyery— Bight 

1  to  Submission — ^Brokers.  The  same  cause  of  action  may  be 
pleaded  in  different  counttt  of  a  petition,  and,  if  there  is  any  evi- 
dence to  support  both,  plaintiff  is  entitled  to  have  both  submitted 
to  the  jury.  So  held  where  a  broker  pleaded,  (a)  for  quantum 
meruit,  and  (b)  for  a  specifically  agi'eed  conunission,  and  the  trial 
court  submitted  both  counts,  such  action  being  sustained  on  the 
theory  that  the  jury  might  have  found,  in  view  of  the  evidence,  the 
fact  of  employment,  without  finding  the  fact  of  agreed  commission. 

EVIDENCE:     Best   and    Secondary — Original    Writing    in    Foreign 

2  Jurisdiction — ^Diligence.  Merely  showing  that  an  original  writ- 
ing is  in  a  foreign  jurisdiction,  and  in  the  hands  of  a  stranger  to 
the  action,  does  not  authorize  the  reception  of  secondary  evidence 
of  its  contents.  There  must  he  a  shotmng  of  reasonable  diligence 
to  obtain  the  original. 

EVIDENOE:    Best  and  Secondary— Duplicates.    Principle  recognized 
3, 5  that,  when  a  writing  is  made  in  duplicate,  cither  copy  is  admissible, 
without  regard  to  the,  whereabouts  of  the  other,  and  without  show- 
ing of  effort  to  obtain  such  other. 

EVIDENCE:  Best  and  Secondary — Original  in  Foreign  Jurisdiction 
4  — ^Wliat  Constitutes  Diligence  to  Produce.  What,  under  a  fair 
discretion  of  the  court,  ccmstitutcs  reasonable  diligence  to  produce 
an  original  writing,  which  is  in  a  foreign  state  and  in  the  hands 
of  a  stranger  to  the  action,  necessarily  varies  with  each  case,  and 
depends : 

(a)  On  the  character  and  importance  of  the  writing; 

(b)  On  the  purposes  for  which  it  is  to  be  used; 

(c)  On  the  place  where  it  would  naturally  be  kept; 

(d)  On  whether  the  party  knew  before  the  trial  that  the  writing 
would  be  required,  or  learned  such  on  the  trial; 

(c)   On  whether  the  loan  of  the  writing  for  the  purpose  of  trial 
might  be  had  for  the  asking;  and 

(f)  Whether  it  may  be  secured  by  the  taking  of  depositions. 

EVIDENCE:    Best  and  Secondary— Duplicates. 

3,5 

APPEAL  AND  EBBOB:    Harmless  Error-— Best  Evidence — Surrepti- 

6    tious  Possession  of  OriginaL    One  may  not  predicate  error  on  the 

erronoons  reception  of  a  copy  of  an  original  writing,  which  original 
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was  supposedly  in  a  foreign  state  and  in  tlie  bands  of  a  sti'anger 
to  the  action,  when  the  objector,  at  the  time  oi  objecting,  had  such 
original  in  his  own  possession  and  did  not  produce  it. 

SVIDENOE:     Belevaaicy,  lliaterUllty  and  Ckmipetency'— Admissibll- 

7  ity  Under  Particular  Issaes.  Principle  recognized  that  items  of 
evidence,  otherwise  irrelevant  and  incompetent,  may  become  rele- 
vant and  material  under  the  particular  issues  being  tried.  So  held 
where,  in  an  action  by  a  broker  for  commission,  a  letter  from  tlie 
purchaser  who  was  not  a  party  to  the  action  was  held  admissible 
as  explanatory  of  testimony  introduced  on  a  former  trial. 

EVIDEKOE:    Documentary  Evidence — ^Identification.    Evidence  that 

8  a  letter  has  been  received  purporting  to  have  been  addressed  to 
the  witness  by  the  other  party,  in  response  to  a  letter  written  to 
such  party,  merely  identifies  the  letter  received  as  that  of  the 
other  party. 

EVIDENCE:     Documentary  Evidence— Due  Beeelpt  of  Letters— An- 

9  thenticatlon.  A  letter,  show^n  (though  by  incompetent  evidence, 
to  which  no  objection  was  made)  to  be  an  answer  to  a  previous 
one,  is  not  subject  to  the  objection  that  there  was  no  showing  that 
it  was  received  through  the  mails. 

Appeal  from  Jefferson  District   Court, — Seneca   Cornell, 

Judge. 

« 

Friday,  November  24,  1916. 

Action  for  commiHsion  alleged  to  have  been  earned  in 
finding  a  purchaser  for  land  resulted  in  a  judgment  as  prayed. 
—Afflrvied. 

Ralph  H.  Mimro,  for  appellant. 

Tlioma  <&  Thojna  and  Leggett  it  McKerney,  for  appellees. 

Ladd,  J. — I.     The  petition  is  in  two  counts,  one  alleging 

the  employment  of  plaintiffs  by  defendant  to  find  a  purchaser 

for  his  farm  in  Kansas,  and  the  reasonable  value  of  so  doing. 

1.  PuBADiNG :  peti-  ^^^  ^^^  ^*^^^  alleging  an  agreement  to  pay 

SuntB^or  wie      ^^  P^^  ^^^^  ^^^  ^^^^  scrvices.     Counsel  for 

toTObmiMron*:'    appellant  contends  that  there  was  no  evidence 

brokers.  tending  to  support  the  first  count,  and  there- 
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fore  that  the  court  erred  in  submitting  to  the  jury  whether 
plaintiffs  should  recover  on  a  quantum  meruit.  Fisher  testi- 
fied that  defendant  first  came  into  the  office  of  Ball  &  Fisher 
in  the  spring,  and  requested  him  to  find  **a  buyer  .in  ex- 
change" for  his  Kansas  landj  that  he  kept  looking  up  pro- 
posals for  exchange  and  examining  real  estate  bulletins  for 
some  time,  and  finally  suggested  an  exchange  for  land  adver- 
tised by  one  Ilenton,  near  Ridgway,  Missouri;  and  that  de- 
fendant, Carter,  with  his  assistance,  finally  exchanged  his 
Kansas  farm  for  this  land.  '  He  also  testified  that  Carter  and 
he  agreed  that,  in  event  of  an  exchange,  the  former  was  to 
pay  plaintiff  firm  $1  per  acre  as  commission.  Carter  denied 
ever  having  employed  the  firm,  or  either  member  of  it,  to 
negotiate  an  exchange,  or  having  agreed  to  the  payment  of 
any  sum  per  acre  or  otherwise  as  commission.  Evidently, 
then,  the  jury  might  have  found  the  employment  and  the 
rendition  of  services,  as  testified  by  Fisher,  but  have  con- 
cluded that  there  was  no  agreement  as  to  the  amount  to  be 
paid  as  commission,  and,  if  «o,  they  must  have  allowed  the 
I'casonable  value  j)f  the  services  rendered.  It  cannot  be  said, 
then,  that  thei*e  was  no  evidence  in  support  of  the  first  count, 
nor  that  evidence  of  the  reasonable  value  of  the  services  ren- 
dered  was  inadmissible. 

II.     Ilenton,   with   whom   defendant   exchanged   fanns, 
resided  at  Albany,  ^lissouri.    Fisher  testified  to  having  writ- 
ten Ilenton  a  letter,  and  to  having  deposited  it  in  the  United 
2.  EVIDENCE :  best    ^^^^^^  mails,  properly  addressed  to  him  at 
Cncii'Ifw^^^^^^       Albany,  Missouri,  and  that  he  did  not  have 
dlci^on  fdili"- ^*"  the  original  or  know  its  whei-eabouts,  and  then 
^®"^®'  identified  a  copy,  unsigned,  as  a  true  copy 

t)f  such  letter.  The  copy  was  received  in  evidence,  over  an 
objection  that  there  was  not  sufficient  excuse  shown  for  not 
producing  the  original,  and  in  any  event  that  the  letter  was 
unsigned.  Even  though  unsigned,  and  frequently  the  sig- 
nature is  not  impressed  on  the  copy,  the  witness  testified  that 
he  wrote  the  original   and   nmiled   it,   and   this  suffif»ient\v 
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ideuti£ed  it  as  his,  eveii  though  not  signed.  Was  the  absence 
of  the  original  sufficiently  accounted  for?  That  the  best 
evidence  of  which  the  case  is  susceptible  must  have  been 
adduced  is  the  well-established  rule,  and  our  inquiry  is 
limited  to  ascertaining  whether  a  copy  of  a  letter  is  to  be 
regarded  as  such  evidence,  upon  a  showing  that  the  original 
is  in  the  hands  of  a  third  party,  beyond  the  jurisdiction 
of  the  court.  In  Bullis  v.  East  on,  96  Iowa  513,  and./Simo7i.s  v, 
Petersberger,  171  Iowa  564,  the  showing  was  that  the  originals 
could  not  be  obtained,  and  secondary  evidence  of  their  con- 
tents held  rightly  received ;  and  in  Waite  v.  High,  96  Iowa 
742,  a  remark  is  to  be  found  that : 

*'It  does  not  follow,  because  the  books  were  in  another 
state,  their  production  at  the  trial  could  not  have  been 
secured." 

In  Worez  v.  Des  Moines  C.  JR.  Co.,  175  Iowa  1,  the  witness 
prepared  an  application  for  insurance  and  a  duplicate  thereof 
at  the  same  time,  writing  on  each,  *  *  acute  attacks  of  rheuma- 
tism at  times,  but  not  severe. '  *    One  of  these 
and  secondary :    wais  signed  by  the  applicant  and  forwarded  to 

duplicates. 

the  company  in  New  York,  and  the  other  was 
retained  by  the  witness,  and  was  received  in  evidence  ii\  con- 
nection with  his  testimony  of  applicant's  condition  at  that 
time.  As  this  was  a  duplicate  of  that  sent  out  of  the  state, 
either  was  admissible  as  an  original,  and  especially  is  this 
true  with  respect  to  the  memoranda  made  by  the  witness. 
Hopkins  v.  State  (Fla.),  42  So.  52;  Fremont  Canning  Co.  v. 
Fere  Marquette  R.  Co.  (Mich.),  146  N.  W.  678 ;  State  v.  AVber- 
taUi  (N.  J.),  73  Atl.  128;  Chesapeake  &  O.  R.  Co.  v.  Stock 
(Va.),  51  S.  E.  161. 

Manifestly,  the  fact  that  the  signed  application  was  be- 
yond the  state  boundaries  would  not  preclude  the  introduction 
of  the  duplicate  copy,  and  this  is  all  that  is  held,  though  tho 
language  of  the  opinion  might,  but  for  the  recital  of  facts, 
be  susceptible  of  broader  construction.  The  authorities  bear- 
ing on  the  question  seem  to  be  in  hopeless  conflict.     On  the 
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one  hand,  letters  or  other  written  papers  or  documents  in 
the  possession  of  a  third  party  in  another  state  or  country 
are  regarded  as  inaccessible,  for  that  their  production  cannot 
be  compelled  by  the  court  where  the  action  is  pending.  Bow- 
den  V.  Achor,  95  Ga.  243  (22  S.  E.  254) ;  ZeUerhach  v.  Allen- 
berg,  99  Cal.  57  (33  Pac.  786) ;  Hoyle  v.  Mann,  144  Ala.  516 
(41  So.  835) ;  Butler  v.  Mail  &  Express  Pub.  Co.,  171  N.  Y. 
208;  Vinal.v.  QUman,  21  W.  Va.  301  (45  Am.  B.  562). 

The  Supreme  Court  of  the  United  States  declared,  speak- 
ing through  Swayne,  J.,  in  Burton  v,  Driggs,  20  Wall.  (U.  S.) 
125  (22  L.  Ed.  299) : 

*'It  is  well  settled  that,  if  books  or  papers  necessar\'  an 
evidence  in  a  court  in  one  state  be  in  the  possession  of  a 
person  living  in  another  state,  secondary  evidence,  without 
further  showing,  may  be  given  to  prove  the  contentjs  of  such 
papers,  and  notice  to  produce  them  is  unnecessary." 

A  deposition  of  a  witness  in  another  state  had  been  shown 
to  have  been  lost,  and  a  copy  made  by  the  clerk  of  court  was 
adjudged  rightly  received  in  evidence.  The  witness,  not  the 
deposition,  was  beyond  the  court's  jurisdiction,  and  the  above 
excerpt  from  the  opinion  was  dictum.  Moreover,  that  court 
had  previously  ruled,  in  Turner  v.  Yates,  16  Howard  (U.  S.) 
14,  that: 

*  *  If  the  paper  was  in  the  hands  of  consignees  in  London, 
secondary  evidence  was  not  admissible.  .  .  .  If  as  parties, 
they  were  entitled  to  notice  to  produce  the  paper ;  if  as  third 
persons,  their  depositions  should  have  been  taken,  or  some 
proper  attempt  made  to  obtain  it." 

The  rule  as  indicated  in  this  statement  obtains  in  many 
jurisdictions.  Shaw  v.  Mason,  10  Kans.  184;  McDonald  v, 
Erbes,  231  111.  295  (83  N.  E.  162) ;  Wiseman  v.  Northern  Pac. 
R.  Co.,  20  Ore.  425  (23  Am.  St.  136) ;  Kirchner  v.  Laughlin, 
6  N.  M.  300  (28  Pac.  505) ;  J'listice  v.  Luther,  94  N.  C.  793; 
Pring&y  v.  Chm,  16  Okla.  82  (86  Pac.  292) ;  Bruger  v.  Prince- 
ton &  St.  M.  M.  F.  Ins.  Co.,  129  Wis.  281  (109  N.  W.  95)  ; 
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Wood  V.  Cullen,  13  Minn.  394 ;  Kearney  v.  Mayor,  etc.,  N.  Y., 
92  N.  Y.  617. 

Secondary  evidence  of  the  contents  of  a  writing  is  re- 
ceived as  the  best  evidence  attainable  only  upon  showing  that 
the  original  writing  cannot  be  produced  by  the  party  offer- 
ing such  evidence  within  a  reasonable  time,  by  the  exercise 
of  reasonable  diligence.  Precisely  what  must  be  done  to  con- 
stitute such  diligence  depends  on  the  facts  of  each  case. 
There  is  no  criterion  by  which  to  measure  the  necessary  effort ; 
but,  in  all  cases,  the  party  asserting  the  loss  or  destruction 
of  the  paper  or  document  is  required  to  show : 

''That  he  has  in  good  faith  exhausted,  in  a  reasonable 
degree,  all  the  sources  of  information  and  means  of  discov- 
ery which  the  nature  of  the  case  would  naturally  suggest, 
and  which  were  accessible  to  him."  1  Greenleaf,  Ev.,  Sec- 
tion 558. 

It  is  not  sufficient  that  the  witness  assert  that  it  is  lost ; 
he  must  search  for  it  in  every  place  where  there  is  reasonable 
probability  that  it  may  be  found.  To  exact  any  less  dili- 
gence would  impair  the  advantage  of  reducing  communica- 
tions or  agreements  to  writing.  This  much  is  exacted  from 
the  party  tendering  evidence  of  the  contents,  not  because  of 
the  power  of  the  court  to  order  the  production  of  the  writing 
found,  but  to  make  sure  that  the  court  has  the  best  evidence 
attainable  by  the  party  offering  it,  on  which  to  base  its 
judgment. 

That  the  instrument  may  be  in  another  jurisdiction  and 
in  the  custody  of  a  third  party  should  not  relieve  the  party 
desiring  to  avail  himself  of  its  use  in  evidence  from  exercis- 
,   ^  ^   ^    ing  reasonable  diligence  to  procure  the  orig- 

4.   BvTDENCB :  best  °  ox-  n 

or4Stm?in  for-'    ^^^^  Writing  for  such  purpose.    The  best  evi- 

ti*on:^what*con-   deucc  attainable  is  quite  as  essential  to  the 

lenceTo^pro-       administration  of  justice,  whether  in  the  state 

"^^'  or  beyond  its  borders,  and  there  is  no  sound 

reason  for  relaxing  the  rule  exacting  diligence  in  its  produc- 

VOL.  178  lA.— 41 
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lion  when  found  where  it«  production  may  not  be  compelled. 
What  will  constitute  such  diligence,  as  said,  depends  on  the 
facts  of  each  case,  on  the  character  and  importance  of  the 
writing,  the  purposes  for  which  it  is  to  be  used,  and  the 
place  where  it  would  naturally  be  kept.  If  such  an  one  as 
the  owner  would  be  likelj^  to  preserve,  or  one  on  which  the 
action  or  defense  is  founded,  a  more  thorough  search  would  be 
exacted  than  were  the  paper  of  little  impoi'tance.  Some- 
thing also  depends  on  whether  the  party  was  aware  befoi'e- 
hand  that  it  would  be  required  in  the  courae  of  the  trial,  or 
this  developed  during  the  trial.  Manifestly,  there  is  some 
room  for  the  exercise  of  sound  discretion  in  determining 
Avhether  the  degree  of  diligence  has  been  exercised.  Surely, 
the  diligence  exacted  is  not  shown  where  no  effort  whatever 
has  been  put  forth  to  obtain  a  document  or  other  writing 
beyond  the  jurisdiction  of  the  court.  Ordinarily,  the  loan  or 
use  of  it  for  the  purposes  of  the  trial  may  be  had  for  the 
mere  asking,  or  its  production  may  be  obtained  by  taking 
the  deposition  of  its  custodian.  That  the  production  of  writ- 
ings may  not  be  compelled  in  another  jurisdiction  does  not 
alone  show  that  they  are  inaccessible;  for  it  is  a  matter  of 
common  knowledge  that  ordinarily  they  may  be  and  are  pro- 
cured in  one  of  the  methods  suggested,  and  that  refusal  to 
furnish,  loan  or  produce  the  papers,  as  required,  is  excep- 
tional. A  somewhat  extended  and  attentive  examination  of 
the  authorities  has  convinced  us  that  proof  that  writing  is 
in  the  custody  of  a  third  party  in  another  jurisdiction  is  not 
sufficient  showing  of  diligence  to  justify  a  court  in  foregoing 
the  advfintage  of  the  original  paper  in  reaching  a  decision; 
that  such  proof  does  not  establish  inaccessibility,  even  though 
its  production  may  not  be  compelled;  and  that  reasonable 
effort  to  procure,  without  success,  or  conditions  reasonably 
indicating  that  these  would  have  been  of  no  avail,  or  refus^al 
to  deliver,  or  something  of  like  consequence,  should  be  shown 
before  secondary  evidence  of  the  contents  of  the  writing  is 
received.    No  effoi't  whatever  was  made  by  appellee  to  obtain 
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tbo  oz-igrinal  letter,  either  by  borrowing  it  for  use  at  the  trial 
^^  ^y    t:*iking  the  deposition  of  Henton  and  having  the  letter 
^  ^^-t^e<3  thereto,  in  connection  with  his  testimony. 

^re  was  no  showing  that  the  copy  introduced  was  a 

'te  of  the  original,  and  for  this  reason  the  authorities 

by  appellee  are  not  controlling.    See  International 

Harvester  Co.  v.  Elfstrom  (Minn.),  112  N. 

Zk^\    W.  252;  State  v.  Albertalli  (N.  J.),  73  Atl. 

128.     But  on  motion  for  new  trial,  it  ap- 

by  affidavit  of  Henton  that,  several  months  prior  to 

LANDBB-   ^^®  trial,  the  original  letter  had  been  deliv- 

bcst  e^i-    ^^'^^  ^0  defendant,  and  had  not  been  returned. 

"^ -possess?©!!  He  must  have  had  it,  then,  at  the  time  of 

the  trial,  and,  if  the  copy  adduced  was  de- 
/e^^"  "^^    in  any  manner,  might  have  corrected  it  by  producing 
j^^  ,  ^i^nal.    The  ruling  then,  though  erroneous,  was  without 
^t^^^^ice. 

*-Xl;.     The  above  letter  inquired  whether  Henton  had  let- 

\jSC^  trom  Carter,  stating  how  he  came  to  negotiate  with  him 

iQf  an  exchange,  and,  if  so,  asking  for  the  letters  for  use  aft 

evidence  against  Carter.     Fisher  was  shown 

^'  vancyfmateri-"  a  letter  dated  five  days  later,  purporting  to 

petency :  admie-  have  been  written  at  Albany,  Missouri,  ad- 

sibillty  under 

particular  Is-       dresscd  to  plaiutiflPs  and  signed  by  Henton, 

saying : 
**I  am  inclosing  a  letter  from  Mr.  Carter,  which  is  the 
fii-st  communication  I  received  from  him.  .  I  suppose  this 
letter  contains  the  information  you  desire,  as  he  states  in 
the  letter  that  it  was  through  your  courtesy  he  wrote  me  in 
regard  to  this  trade." 

Asked  what  it  was,  and  answered : 

**That  is  the  answer  to  this  letter  that  I  had  written 

him.'' 

When  offered  in  evidence,  it  was  objected  to  as  *' incom- 
petent, irrelevant  and  self-serving.''  The  letter  was  relevant. 
and  not  open  to  the  objection  as  self-serving,  for  that  it  tended 
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to  explain  testimony  introduced  on  a  former  trial  and  brought 
out  on  the  examination  of  the  witness,  and  for  the  same 
reason  it  was  competent. 

The  point  made  by  appellant  is  that  there  was  no  show- 
ing that  it  was  received  through  the  mails.     See  City  Nat. 
Sank  V.  Jordan,  139  Iowa  499.    But  evidence  that  a  letter 
8.  EviDBNCB :  doc-    ^^®  ^^^  received  purporting  to  have  been 
d^ceMdenUfl-    addressed  to  the  witness  by  the  other  party 
^^^^^*  in  response  to  a  letter  written  to  such  party, 

merely  identifies  the  letter  received  as  that  of  the  other  party. 

Here  the  witness  swore  that  the  above  letter 

9.  Evidence  :  doc-  ,  m  j^i  •  i.  • 

umentary  evi-     was  sueh  answer.     True,  this  was  his  con- 

dfiTICG  *  dU6  t*6— 

ceipt  of  letters :    clusioii ;    but    uo    objection    was    interposed 

authentication. 

thereto,  either  to  the  question  bringing  out 
such  response  or  by  way  of  motion  to  strike  the  answer  as 
a  mere  conclusion  of  the  witness.  As  the  letter  was  shown 
to  be  the  answer*  to  the  previous  one,  though  by  evidence 
which  might  have  been  but  was  not  excluded,  the  objection 
thereto  was  rightly  overruled. 

Discovering  no   prejudicial   error,   the  judgment 
Affirmed. 

Evans,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur. 


HiiiBMAN  &  GiNDT,  Appellants,  v.  D.  P.  Paus  et  al.,  Appellees. 

APPEAL   AND   EBBOB:     Assigmnent   of   Enrors — ^Assigmiient    "by 

1  NoiiappeUant.  The  aBsignment  of  errors  by  a  nonappealing  ap- 
pellee on  rulings  fully  corrected  in  the  trial  court  presents  no  ques- 
tion to  the  appellate  court. 

JUDGMENT:     Default— Vadttlon—XTnavoldable  Casualty.     An  un- 

2  avoidable  casualty  suflieient  to  justify  the  vacation  of  a  default 
judgment  may  consist  of  a  pardonable  misunderstanding  on  the 
part  of  counsel  as  to  time  when  an  answer  was  due. 

PBINCIPAL  AND  SUBETY:     LiabiUty  of  Surety— Paid  Surety— 

3  Strict  Construction  of  Contract.     Principle  recognized  that  the 
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contract  oi  a  surety  who  beeomes  such  for  a  consideration  is  con- 
strued most  favorably  to  the  insured. 

PBINOIPAL  AND  8X7SBTY:    Dlscliarge  of  Surety—- Indemnitor  Bond 

4  —Breaches  of  Building  Contzaot — ^Effect.  Departures  from  the 
terms  of  a  building  contract  which  do  not  enlarge  the  liability  of 
tlie  surety  on  a  bond  given  in  connection  therewith,  are  of  no  con- 
sequence when  the  undertaking  of  the  surety  is  solely  to  indemnify 
the  obligee  from  loss  in  case  the  obligee,  in  accordance  with  the 
contract,  pays  out  money  in  discharge  of  the  contractor's  liability, 
and  the  contractor  fails  to  reimburse  the  owner  (obligee  in  the 
bond)  therefor. 

GOKTBAOTS:    Building    0<mtraets--Oon8tn!iction--Allowable    Pay- 

5  menta — ^Principal  and  Surety.  A  contract  for  the  construction  of 
a  building  to  cost  $12,000,  "subject  to  additions  and  deductions," 
and  providing  for  payments  of  "85  per  cent  of  all  work  completed 
and  all  materials  on  the  ground,"  does  not  necessarily  limit  pay- 
ments in  the  aggregate  to  85  per  cent  of  $12,000.  In  other  words, 
so  long  as  the  owner  pays  no  more  than  85  per  cent  of  "all  work 
completed  and  all  materials  on  the  ground,"  he  is  not  guilty  of 
disregarding  his  contract,  even  though  such  payments  exceed  85  per 
cent  of  $12,000,  it  appearing  that  the  contract  for  $12,000  was  less 
than  the  actual  cost  of  the  building. 

PBINOIPAL  AND  StJItETT:    Sisbharge  of  Surety— Contract  Below 

6  Ooet — ^Effect.  The  fact  that  the  actual  cost  of  the  building  is 
greater  than  the  bid  at  which  the  contract  was  taken,  does  not 
release  the  surety. 

FBIKOIPAL  AND  STJBfiTT:    Sifldiarge  of  Sniety— Pailnxe  to  Be- 

7  tain  Percentage  of  Payments — ^Presumption.  The  presumption 
that  a  failure  to  retain  the  proper  percentage  of  payments  under 
a  building  contract  is  prejudicial  to  the  surety,  is  rebuttable. 

PBINOIPAL  AND  StJBSTT:    Discharge  of  Surety— Payments  With- 

8  out  ArcMtect's  Certificate — ^Effect.  ^Payments  on  a  building  con- 
tract, without  the  certificate  of  the  architect,  as  required  by  the 
contract,  does  not  work  a  release  of  the  surety,  if  it  clearly  appears 
that  the  payments  made  were  in  fact  earned,  and  were  within  the 
prescribed  limits  of  the  work  done. 

Appeal  from  Black  Hawk  District   Court. — Fbankun   C. 

Platt,  Judge. 

Thursday,  June  29,  1916. 

Rehearing  Denied,  Friday,  November  24,  1916. 
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This  action  is  at  law,  to  recover  $4,000  under  a  bond 
given  by  D.  P.  Faus,  as  principal,  to  the  appellant,  Hileman 
&  Gindt,  and  signed  by  the  appellee  Southern  Surety  Com- 
pany, as  surety  for  said  D.  P.  Paus  on  such  bond.  There  was 
a  trial  to  a  jury,  and,  at  the  conclusion  of  plaintiflp's  evidence, 
the  court  directed  a  verdict  for  defendant.  The  plaintiff 
appeals. — Reversed. 

Edwards,  Longley,  Ransier  &  Smith  and  Loren  Risk,  for 
appellant. 

J.  T,  Sullivan  and  A.  0.  Moseley,  for  appellees. 

Preston,  J. — Appellee  surety  company  has  assigned 
cros^-errors  by  which  it  is  claimed  the  court  eri^ed  in  over- 
ruling its  demurrer  to  the  petition,  and  that  the  court  erred 

in  rendering  judgment  by  default  against  it. 

1.  Appeal  AND  ER-    ^,         i  i?     j      x  x  j 

ROR :' assignment  The    defendant   surety   company   answered, 

of  errors :  as-  «  .         t  ^    i  t      i 

signmentby        after  its  demurrer  was  overruled,  and  the 

nonappellant. 

default  was,  on  its  motion,  set  asida.  and, 
as  it  has  not  appealed,  we  do  not  understand  that  the  assign- 
ment of  cross-errors,  under  such  circumstances,  raises  any 
question  for  determination.  The  appellee  Southern  Surety 
Company  for  a  paid  consideration  signed  the  bond  upon 
which  suit  is  brought,  as  surety  for  Paus.  Hileman  &  Gindt, 
as  owners,  on  Pebruary  21,  1913,  entered  into  a  contract  with 
D.  P.  Paus,  as  contractor,  by  which  Paus  was  to  erect  a  busi- 
ness block  for  $12,000,  t%  he— 

**paid  by  the  owner  to  the  contractor,  in  current  funds, 
and  only  upon  certificates  of  the  architect,  as  follows:  85% 
of  all  work  completed  and  all  materials  on  the  ground  to  be 
computed  in  value  on  or  about  the  first  of  each  month,  and 
payment  made  for  same  upon  pi'oper  certificate  of  the  archi- 
tect. The  final  payment  shall  be  made  within  30  days  after 
the  completion  of  the  work  included  in  this  contract,  and  all 
payments  shall  be  due  when  certificates  for  the  same  are 
issued.    If  at  any  time  there  shall  1^  evidence  of  any  lien  or 
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claim,  for  which,  if  established,  the  owner  of  the  said  premises 
might  become  liable,  and  which  is  chargeable  to  the  con- 
tractor, the  owner  shall  have  the  right  to  retain  out  of  any 
payment  then  due  or  thereafter  to  become  due,  an  amount 
sufficient  to  completely  indemnify  him  against  such  lien  or 
claim.  Should  there  prove  to  be  any  such  claim  after  all 
pajTnents  are  made,  the  contractor  shall  refund  to  the  owner 
all  moneys  that  the  latter  may  be  compelled  to  pay  in  dis- 
charging any  lien  on  said  premises  made  obligatory  in  con- 
sequence of  the  contractor's  default." 

For  the  purpose  of  protecting  the  owners  against  any 
liens  or  claims  for  which  the  premises  might  be  liable,  and  to 
secure  the  refund  which  the  contractor  was  required  to  make 
to  the  owners  under  the  foregoing  provisions  of  the  con- 
tract, the  contractor,  Fans,  on  February  26,  1913,  gave  to  the 
owners  a  bond  of  $4,000,  in  which  he  is  named  as  the  prin- 
cipal, which  recites  as  follows: 

*' Whereas,  saifl  principal  has  entered  into  a  certain  writ- 
ten  contratet  with  the  obligee  for  the  substantial  erection  and 
completion  of  all  concrete  and  reinforced  concrete  work  in 
connection  with  a  building  to  be  erected  by  the  said  owner 
on  Mulberry  Street,  Waterloo,  Iowa,  in  strict  accordance  with 
the  plans,  specifications  and  contract  as  prepared  by  Mor- 
timer B.  Cleveland,  architect,  for  the  sum  of  $12,000 ; 

**Now,  therefore,  the  condition  of  the  foregoing  obliga- 
tion is  such  that,  if  the  said  principal  shall  well  and  truly 
indemnify  and  save  harmless  the  said  obligee  from  any  pecu- 
niary loss  resulting  from  the  breach  of  any  of  the  terms, 
covenants  and  (Conditions  of  the  said  contract  on  the  part  of 
the  said  principal  to  be  performed,  then  this  obligation  shall 
be  void ;  otherwise  to  remain  in  full  force  and  effect  in  law. ' ' 

The  contract  also  provides  that  the  owner  may  take 
charge  of  the  work  in  case  the  contractor  fails  to  perform 
as  set  out  in  the  contract,  and  provides  the  manner  of  doing 
so,  and  that  the  owner  shall  provide  labor  and  material  for 
extras,  so  as  not  to  delay  the  contractor.     The  contractor 
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commenced  the  work,  and  the  owners  paid,  from  time  to  time, 
without  certificates  from  the  architect,  but  upon  presenta- 
tion of  labor  accounts  and  material  bills  which  the  owners 
satisfied  themselves  had  been  furnished,  and  plaintiff  claims 
that  at  no  time  was  there  paid  more  than  **85  per  cent  of 
all  work  completed  and  all  materials  on  the  ground ;"  although 
the  aggregate  amounts  paid,  up  to  October  29,  1913,  exceeded 
$12,000  by  the  sum  of  $1,362.20.  On  the  last  named  date, 
the  owners  notified  the  surety  company  that  Faus  had  not 
completed  the  contract,  and  had  abandoned  the  work.  On 
November  5,  1913,  the  surety  company  wrote  the  owners, 
denjdng  liability,  upon  the  ground  that  the  owners  had 
"violated  your  contract  with  Mr.  D.  P.  Faus  in  several 
material  matters,  and  this  company,  as  surety  on  the  con- 
tract bond,  has  been  thereby  released."  On  November  7, 
1913,  another  notice  was  given  the  surety  company.  The 
owners  thereupon  completed  the  building  according  to  con- 
tract, at  an  additional  expense  of  $3,092.67,  making  an  entire 
cost  to  the  owners  of  $16,454.87,  or  $4,454.87  above  the  con- 
tract price  of  $12,000.  Proofs  of  loss  were  served,  and  there- 
after a  suit  was  commenced  by  the  owners  to  recover  $4,000 
of  the  amount  of  the  surplus  payment,  which,  as  they 
claim,  Faus  agreed  to  refund,  and,  to  secure  the  pay- 
ment of  which  refund,  the  surety  company  signed  the 
bond  sued  upon.  A  default  was  entered  against  the  surety 
company,  which  was  afterwards  set  aside;  but  on  the  trial 
as  to  Faus,  certain  credits  were  allowed  Faus,  and  judgment 
was  rendered  for  $3,755.85,  with  interest  at  6  per  cent  from 
January  20,  1914. 

After  the  court  had  sustained  defendant's  motion  to 
direct  a  verdict  in  its  favor,  a  stipulation  was  entered  into 
between  the  parties  to  this  effect :  That,  if  the  ease  is  reversed 
in  the  Supreme  Court,  such  judgment  may  be  there  entered 
against  the  Southern  Surety  Company  in  a  like  amount  as 
that  which  may  be  finally  recovered  by  plaintiffs  against  the 
defendant  Faus  in  the  action  now  proceeding  between  plain- 
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tiff  and  defendant  Faus,  not.  to  exceed  the  sum  of  $4,000, 
with  interest  from  October  7,  1913,  and  costs,  which  judg- 
ment shall  provide,  upon  the  payment  thereof  by  the  surety 
company,  that  it  shall  be  subrogated  in  like  amount  to  any 
judgment  which  plaintiff  may  recover  against  said  defendant 
Faus. 

The  issues,  as  appellant  states  them,  and  the  errors 
assigned,  relate:  First,  to  the  question  whether  the  default 
entered  against  the  appellee  Southern  Surety  Company 
was  pi'operly  set  aside,  and  the  appellee  permitted  to  answer ; 
second,  to  the  question  whether  the  contract  with  the  appellee 
was  breached  by  the  appellant,  and  the  surety  company 
thereby  released ;  and,  third,  to  the  question  whether  the 
appellee  surety  company  had  waived  certain  of  the  alleged 
breaches  of  the  indemnity  contract  relied  upon  by  appellee 
as  excusing  it  from  the  performance  of  its  contract  of 
indemnity. 

1.    When  defendant's  demurrer  to  the  petition  was  sub- 
mitted, a  written  stipulation  was  entered  into,  to  the  effect 
that,  if  either  party  did  not  wish  to  stand  on  the  ruling 
2  jTOGMBNTPide-    ^^^  should  be  made  on  the  demurrer,  ten 
SiavoidlSe''*^*  days  should  be  allowed  tx)  the  defendant  to 
*^**"*^^^'  answer  or  plead,  and  to  the  plaintiff  to  amend. 

The  statute  substantially  provides  that,  for  unavoidable 
casualty  or  misfortune  preventing  a  party  from  prosecuting 
or  defending,  the  district  court  may  vacate  the  final  judg- 
ment rendered.  The  ruling  on  the  demurrer  was  April  24, 
1914,  and  the.  ten  days  allowed  under  .the  stipulation  expired 
May  4th.  An  answer  in  general  denial  was  filed  May  6th, 
and  later,  on  May  11th,  the  application  and  showing  to  set 
aside  the  default  were  filed,  and  another  answer  tendered. 
As  we  understand  it,  the  defendant  at  that  time  did  not 
have  a  local  attorney,  and  it  is  made  to  appear  that  defend- 
ant's counsel  was  engaged  in  the  trial  of  a  case  in  New  York 
City.  Without  setting  out  the  entire  showing,  it  appearn 
that  the  clerk  for  defendant's  counsel,  upon  receiving  word 
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that  the  demurrer  had  been  overruled,  made  a  notation,  and 
by  mistake  stated  that  it  was  overruled  on  April  29,  1914. 
Ten  days  from  that  date  would  be  May  9th,  and  in  th^t  case 
the  answer  first  filed  would  have  been  in  time.  The  original 
answer  had  been  prepared  before  counsel  left  for  New  York, 
as  we  understand  it,  and  it  was  thought  that  he  would  return 
to  his  office  in  St.  Louis  in  time  to  direct  whether  the  answer 
which  had  been  prepared  and  left  in  the  possession  of  the 
clerk  should  be  filed,  or  whether  another  answer  should  be 
pi'epared  and  filed.  The  showing  is  that  defendant's  coun- 
sel was  misled  with  reference  to  the  time  he  had  within  which 
to  make  the  filing,  and  understood  it  was  ten  days  from 
April  29th.  Without  going  into  this  matter  further,  we  think 
there  was  no  abuse  of  discretion  by  the  trial  court  in  setting 
aside  the  default. 

2.  It  is  contended  by  appellant  that  the  provisions  of 
the  contract  signed  by  a  surety  for  hire  are  to  be  construed 
most  favorably  to  the  insured,  and  they  cite  Fan  Buren 

* 

3  Principal  AND  ^ouuty  V.  American  Surety  Co.,  137  Iowa 
fty^'^Iurety  :^"  ^^0 ;  SliortMll  Co.  V.  Aetna  Indemnity  Co. 
?ui?t^?o58tr-uc-    (la.),  124  N.  W.  613 ;♦  Philadelphia  v.  Fidel- 

tlon  of  contract  ^.^,^  ^^  j^^^    ^^     ^p^^^^  23  ^^    ^  ^^^^  ^^ 

Cases  1085;  and  note  to  Hormel  v.  American  Bonding  Co. 
(Minn.),  33  L.  R.  A.  (N.  S.)  513.  Many  cases  are  cited  in 
the  note  to  the  L.  R.  A.  case,  where  it  is  stated  that  the  over- 
whehning  weight  of  authority  supports  the  proposition. 

Many  of  the  cases  cited  by  appellee  in  regard  to  how 
the  rights  of  sureties  are  determined,  arose  whe^e  the  sureties 
were  accommodation  or  uncompensated  sureties;  and  coun- 
sel for  appellee  seek  to  apply  the  rules  as  to  such  parties  to 
a  case  where  the  surety  is  paid  a  consideration  for  signing 
the  bond.  A  clause  in  Bartleit  &  Kling  v.  Illinois  Surety 
Co.,  142  Towa  538,  at  page  552,  states,  in  substance,  that  \t 


*  Not  officially  reported,  because  nullified  on  rehearing,  by  equally 
divided  court. 
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is  immaterial  that  the  surety  enters  into  his  obligation  for 
pay ;  but  this  was  in  connection  with  the  language  just  pre- 
ceding the  statement,  to  the  effect  that  sureties  ou  a  bond 
to  secure  the  performance  of  a  building  contract  ai'e  dis- 
charged by  any  substantial  change  or  alteration  of  the  plan 
of  work,  unless  the  right  to  make  such  change  or  alteration 
is  expi-essly  given  in  the  bond  itself,  or  in  the  contract  which 
it  secures.  The  statement  first  referred  to,  we  think,  does 
not  run  counter  to  the  general  proposition  that  the  rights 
of  a  paid  surety  are  most  strictly  construed  against  it  than 
a  mere  accommodation  signer  without  pay,  and  we  think 
such  ought  to  be  the  rule. 

3.  Plaintiff  contends  that,  so  far  as  the  alleged  breaches 
by  plaintiff  of  the  terms  of  the  building  contract  were  made 
grounds  of  the  motion  to  direct  a  verdict,  sustaining  the 
motion  was  error,  because  the  appellee  was  not,  under  the 
express  terms  of  its  contract,  a  surety  for  the  performance 
of  the  building  contract  made  by  Fans  and  appellants,  but 
was  surety  to  the  indemnifying  contract  made  by  the  con- 
tractor Paus;  and  second,  that,  if  appellee's  contract  is  to  be 
held  as  one  of  surety  for  the  performance  of  the  building 
contract,  sustaining  the  motion,  so  far  as  on  the  grounds 
above  referred  to,  was  error,  because:  There  was  no  proof 
that  the  amounts  paid  by  appellants  exceeded  in  value  **85 
per  cent  of  all  work  completed  and  all  materials  on  the 
prround/'  at  the  time  the  pajinents  complained  of  were  made ; 
that  no  prejudice  to  appellee  is  shown  to  have  resulted  there- 
from; that  the  fiijal  payment  was  not  made  until  after  the 
contractor  had  abandoned  the  contract;  and  that  no  prej- 
udice resulted  from  the  failure  to  secure  the  architect's  certifi- 
cates before  payments  were  made;  and  it  does  not  appear 
that  the  "payments  were  made  for  less  than  the  value  of  the 
labor  and  the  materials  at  the  time  of  their  making. 

Appellants  also  contend  that,  so  far  as  the  alleged 
breaches  by  it  of  the  conditions  of  the  indemnity  contract 
itself  were  made  grounds  of  the  motion  to  direct,  sustaining 
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the  motion  was  error,  because:  The  appellee  waived  all  of 
said  alleged  defenses  by  its  letter,  which  placed  its  refusal 
to  pay  solely  upon  violations  by  plaintiffs  of  their  building 
contract  with  the  contractor;  the  question  was  for  the 
jury  as  to  whether  a  breach  had  occurred;  and  the  pro- 
visions of  the  contract  for-  notice  of  default  are  liberally 
construed  in  favor  of  the  obligee. 

On  the  other  hand,  appellee  contends  that,  because  of 
plaintiff's  notice  of  forfeiture  to  the  defendant  surety  com- 
pany, and  its  demand  on  defendant  that  it  furnish  sufficient 
money  to  complete  the  building  in  accordance  with  the  con- 
tract,  or  that  the  company  complete  the  same  under  the 
conditions  of  the  bond,  and  because  a  condition  of  the  bond 
provides  that,  in  case  of  default  on  the  part  of  the  con- 
tractor, the  surety  shall  have  the  right,  if  it  so  desire,  to 
assume  and  complete  the  contract,  therefore  the  understand- 
ing of  the  parties  was  that  defendant  was  surety  upon  the 
building  contract,  and  that  the  defendant  company  was  not 
surety  only  to  the  indemnifying  contract  made  by  the  con- 
tractor. 

We  do  not  deem  it  necessary  to  construe  the  effect  of 
the  provisions  of  the  contracts  as  to  whether  the  defendant 
was  surety  for  the  completion  of  the  building,  if  plaintiff  was 

making  such  a  claim.     Plaintiff's  claim  is 

4.  Principal  AND      -i.   .   -x        -j        a  x  i  x     *i. 

SURETY :  dis-       that  it  paid  out  money  to  complete  the  con- 
ty :  Indemnity      tract  according  to  its  terms,  and  that  it  is 

bond '  bvecLches 

of  buiidingrcon-  entitled  to  be  indemnified  and  paid  by  the 

defendant  surety  company  the'  amount  of 
money  it  paid  to  complete  the  contract  according  to  its  terms. 
They  contend  that,  so  far  as  the  claim  they  make  is  con- 
cerned, under  the  evidence,  the  bond  was  for  indemnity,  in 
case  the  principal  failed  to  repay  or  refund,  and  it  relates 
only  to  payment  of  certain  indemnities  which  might  accrue 
after  the  completion  or  abandonment  of  the  building  contract, 
and  they  say  that,  this  being  so,  departures  from  the  building 
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contra.o"t  could  not  be  used  by  the  surety  to  cancel  its  liabil- 
ity.    Orie  condition  of  the  bond  is  that: 

*  If  the  said  principal  shall  well  and  truly  indemnify 

and  8^,-v^^  harmless  the  said  obligee  from  any  pecuniary  loss," 
etc. 


SLlntiffs  state  their  proposition  at  this  point  in  this 

wayi         That  **to  indemnify"  means  **to  secure  against  loss, 

to  8a>^^   larmless,  to  make  good,  to  reimburse ; ' '  and  that  there 

is  ^^    liability  of  the  principal  or  surety  on  indemnity  bond 

T^^\       "tliere  has  been  an  actual  expenditure  by  the  obligee 

W"^  *X    l^as  not  been  repaid,  citing  Cousins  v.  Paxton  &  Gal- 

lag^^-^  Co.,  122  Iowa  465 ;  Finhy  v.  United  States  Cas.  Co.,  113 

t^tvxx^   592  (83  S.  W.  2) ;  Frye  v.  BatJi  Oas,  etc.,  Co.,  97  Me. 

^*^   ^54  Atl.  395) ;  Burke  v.  London  G,  c&  A.  Co,,  93  N.  Y. 

?)\)L^'p,  652;  Moloney  v.  Nehon,  144  N.  Y.  182,  186  (39  N.  E. 

g2) ;  American  E.  L.  Ins.  Co.  v.  Fordyce,  62  Ark.  562  (36 

S.W.  1051). 

As  to  the  distinction  between  indemnity  and  guaranty 
contracts,  appellee  states  the  rule,  citing  cases  in  support 
thereof,  that,  in  an  indemnity  contract,  a  promise  is  made 
to  protect  the  promisee  against  the  consequences  of  some  act 
which  he  has  performed,  or  is  about  to  perform ;  whereas,  in 
the  latter  case,  a  promise  is  made  to  protect  thie  promisee 
against  some  act  which  is  to  be  performed  by  a  third  party. 
The  Cousins  case,  supra,  decided  by  this  court,  is  in  point. 
In  American  E.  L.  Ins.  Co.  v.  Fordyce,  supra,  it  was  held 
that  the  difference  between  a  contract  of  indemnity  and  one 
to  pay  legal  liabilities,  is  that,  upon  the  former,  an  action 
cannot  be  brought  and  a  recovery  had  until  the  liability  is 
discharged;  whereas,  upon  the  latter,  the  cause  of  action  is 
complete  when  the  liability  attaches.     The  distinction  thus 
pointed  out  is  the  element  which  distinguishes  the  bond  in 
suit,  especially  as  to  plaintiff's  claim  for  a  refund  of  money 
paid  by  it,  from  bonds  which  are  given  to  secure  the  per- 
formance of  a  building  contract.    The  liability  of  the  def  end- 
.  ant  surety  company  attached  when  Fans,  as  the  principal  in 
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the  indemnity  bond,  failed  to  make  good  the  amounts  which 
the  owners  had  actually  paid  to  discharge  Faus'  liabilities 
under  the  building  contract,  and  which  Faus  failed  to  repaj'. 
The  rights  of  subcontractora  are  recognized  in  the  contract, 
and  the  contractor  agrees  therein  to  refund  to  the  owner 
all  money  that  the  owner  may  be  compelled  to  pay  in  dis- 
charging such  liens.  The  contract  also  provides  that,  on 
failure  of  the  contractor  to  prosecute  the  work,  the  owner 
may  complete  it,  and  if  the  cost  exceeds  the  contract  price, 
the  contractor  shall  pay  the  difference  to  the  owner.  Appel- 
lants say  that  ^t  was  principally  to  secure  the  refund  and 
repayment  provided  for  in  these  last  two  provisions  tbat 
the  bond  in  suit  was  taken.  There  was  no  other  pecuniarj^ 
loss  which  the  contractor  agreed  to  indemnify  the  ownere 
against  than  such  as  would  arise  either  from  the  owner's 
being  obliged  to  pay  subcontractors,  which  the  principal 
agi*eed  to  refund,  or  the  owner's  paying  an  excess  over  the 
contract  to  complete  an  uncompleted  or  abandoned  contract, 
which  the  contractor  agreed  to  repay.  That  is  what  hap- 
pened in  this  case. 

Under  the  evidence,  the  bond  was  not  breached 
so  much  because  of  the  failure  of  Faus  to  '  complete 
the  contract  as  by  his  failure  to  make  the  refund,  and  the 
payments  specified  in  a  bond  or  contract  for  the  repayment 
or  refunding  of  whatever  amount  of  money  may  be  due  from 
a  contractor  to  an  owner  after  the  contract  has  been  either 
closed  up  or  abandoned.     There  is  no  cause  of  action  until 

after  the  transactions  between  the  owner  and  contractor  are 

* 

ended  and  the  contractor  has  breached  his  contract  to  repay ; 
and,  in  such  a  case,  breach  of  the  provisions  of  the  contract 
by  the  owner  is  not  of  so  much  consequence  to  the  surety  upon 
the  indemnifying  bond,  except  in  so  far  as  such  a  breach 
enlarges  the  indemnity  otherwise  to  be  paid,  for  which  the 
surety  upon  such  indemnifying  bond  may  be  liable.  It  would 
seem,  then,  that  the  alleged  breaches  of  the  building  contract 
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Qt  ^r^     appellee  claims  were  committed  by  appellant,   did 
^yi^^^^rease  the  loss  or  indemnity  which  the  contractor,  and 
•. Akj^  ^ellee,  as  surety,  agreed  to  pay  under  the  contract  of 
^^^ty. 

^  question  arises  as  to  the  construction  of  one  of  the 
provisions  of  the  building  contract,  and  that  is  whether  the 
85  per  cent  in  the  contract  refers  to  the  contract  price,  or  to 

the  completed  work  and  materials  on  the 

5  Contracts  * 

'  building  con-      grouud.    As  wc  Understand  it,  the  trial  court 

tracts :  con- 
struction:  al-      held,  that,  because  more  than  85  per  cent  of 

lowable  pay-  •  • 

^^n^j.  principal  the  contract  price  was  paid  by  the  owners, 

the  surety  bond  was  discharged,  although 
not  more  than  85  per  cent  was  paid  of  the  completed  work 
and  materials  on  the  ground.  The  building  contract  between 
the  owners  and  Faus  as  contractor  contemplated  the  erection 
of  a  building  according  to  certain  plans.  It  also  contem- 
plated alterations  from  such  plans,  and  provided  for  ascer- 
taining the  cost  thereof.    The  sum  to  be  paid  was : 

**  $12,000,  subject  to  additions  and  deductions  as  herein- 
before provided,  and  that  such  sum  shall  be  paid  by  the 
owner  to  the  contractor  in  current  funds  and  only  upon 
certificates  of  the  architect  as  follows:  95  per  cent  of  all 
work  completed,  and  all  materials  on  the  ground  to  be  com- 
puted in  value  on  or  about  the  first  of  each  month,  and 
pajonent  made  for  the  same  upon  proper  certificates  of  the 
architect." 

It  would  seem  that  the  cost  of  this  building  was  not 
limited  to  $12,000,  but  might  include  more,  if  alterations 
which  increased  the  cost  to  that  extent  were  agreed  to.  The 
cost  was  to  be  $12,000,  subject  to  additions,  and  was  to  be 
paid,  85  per  cent  of  all  work  completed  and  all  materials 
on  the  ground,  whether  the  85  per  cent  exceeded  $12,000  or 
not.  We  think  a  proper  constraction  of  these  words  is  that 
the  85  per  cent  applies  to  the  **work  completed  and  all 
materials  on  the  ground, '*  and  is  not  limited  to  the  $12,000 
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alone.  We  think  the  record  shows  that  the  owner  and  eon- 
tractor  by  their  conduct  put  this  construction  upon  the  con- 
tract. Under  the  provisions,  the  owner  had  the  right  to 
retain  such  a  sum  as  would  equal  15  per  cent  of  all  work 
completed  and  all  materials  on  the  ground,  and  the  record 
is  that  the  owners  did  at  all  times  retain  more  than  15  per 
cent  of  the  completed  work  and  materials  on  the  ground, 
and  did  not  at  any  time  pay  more  than  85  per  cent  thereof. 
They  did,  however,  pay  more  than  85  per  cent  of  $12,000. 
It  may  be  that  the  owners  would  have  had  the  right  to  stop 
paying  with  $10,200  ($12,000  less  15  per  cent),  and  the  added 
cost  of  alterations;  but  we  think  they  also  had  the  right  to 
rely  upon  the  provision  that: 

**The  contractor  shall  refund  to  the  owner  a.11  moneys 
that  the  latter  may  be  compelled  to  pay  in  discharging  any 
lien  on  said  premises  made  obligatory  in  consequence  of  the 
contractor 's  default. ' ' 

The  material  had  been  furnished  and  the  work  had  been 
completed  to  such  an  extent  that  the  total  payments  made 
at  any  time  up  to  the  time  the  contractor  abandoned  the 
work  did  not  exceed  85  per  cent  thereof;  and  the  owners 
doubtless  believed  that,  in  order  to  get  their  building,  they 
had  to  keep  on  pajing  so  long  as  that  condition  existed,  and 
relied  upon  their  contract  for  a  refund,  the  payment  of  which 
refund  they  took  a  bond  to  secure.  It  may  be  remarked, 
in  passing,  that  it  seems  clear  that  the  contractor  took  the 
contract  to  build  for  less  than  he  could  afford  to  do. 

Oraves  v.  Merrill  (Minn.),  70  N.  W.  562,  was  a  some- 
what similar  case,  in  which  it  was  held,  substantially,  that, 
although  the  amount  paid  by  the  owner  was  more  than  85 
per  cent  of  the  contract  price,  as  there  was  neither  finding 
nor  evidence  that  such  payments  at  any  time  exceeded  85 
per  cent  **.of  the  total  amount  of  materials  and  labor  fur- 
nished there  at  the  building, ''  there  was  no  overpayment. 

The  record  shows  that  the  full  cost  of  the  material  and 
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labor  in  the  building  in  the  instant  case  was  $16,454,  and 
when  the  contractor  abandoned  it,  there  had  been  paid  by 
the  owners  to  the  subcontractors  $13,362,  so  that,  of  the  cost 
price  of  the  building,  there  was  yet  unpaid  by  the  owners 
$3,092,  which  is  more  than  15  per  cent  of  the  cost,  and  is  25 
per  cent  of  the  contract  price.  Appellant  contends  that  if, 
then,  under  this  contract,  the  percentage  clause  applies  to 
the  $12,000  contract  price,  there  is  nothing  in  the  contract 
or  bond  by  which  the  court  must  find  as  a  matter  of  law  that 
the  percentage  which  these  owners  should  withhold  is  repre- 
sented by  and  included  in  the  $13,362  paid,  instead  of  in  the 
$3,092  which  was  unpaid,  and  they  say  that,  the  defense 
interposed  being  an  affirmative  one,  it  should  not  be  held 
that  the  15  per  cent  is  not  included  in  and  represented  by 
the  $3,092  which  the  owners  still  had  in  their  hands  when 
the  contractor  abandoned  the  work  and  the  surety  company 
elected  not  to  complete  it. 

4.  It  should  be  kept  in  mind  that  no  part  of  the  pay- 
ments made  by  plaintiffs  went  to  the  contractor.  It  was 
all  paid  for  labor  and  material  in  this  building.    The  items 

shovni  in  one  of  the  lists  included  the  mate- 

'  BUBS^-*dii^"    rial  that  had  been  furnished  before  the  con- 

ty :  contract  be-  tractor  left  the  job.     As  stated,  it  appears 

low  cost:  effect.  • 

that  the  contractor  took  the  contract  too  low. 
The  owners  may  have  doubted  the  contractor's  ability  to 
erect  the  building  for  $12,000,  and  they  required  him  to  agree 
to  refund  the  extra  cost,  if  such  proved  to  be  the  case,  and 
required  a  bond  that  up  to  $4,000  at  least  would  be  refunded. 
The  building  did  cost  more,  and,  under  the  evidence,  could 
not  have  been  built  for  less  than  was  paid ;  so  that,  when  the 
contractor  started  the  work,  he  was  bound  to  lose. 

If  the  contractor  had  stopped  the  work  when  first  begun, 
the  owners  could  have  proceeded  to  complete  it,  and  require 
the  contractor  and  his  surety  to  pay  the  cost  over  the  con- 
tract price,  and  in  that  case  the  cost  and  loss  would  have 

Vol.  178  Ia.— 42 
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been  just  the  same  as  it  is  now.  Or,  if  the  contractor  had 
abandoned  the  work  when  just  $12,000  of  the  work  had  been 
done  and  exactly  $10,200  had  been  paid,  the  loss  would  have 
been  just  the  same  as  it  is  now;  and  so  it  is  whei'e  $16,454 
of  work  has  been  completed  and  material  furnished,  and 
more  than  15  per  cent*  of  it  (which  would  be  $2,468)  was 
retained,  the  loss  is  still  the  same.  The  contractor  was  not 
damaged  or  prejudiced  in  any  manner,  and  the  surety,  for 
the  same  reasons,  was  not  damaged  or  prejudiced.  This  being 
80,  the  surety  ought  not  to  be  released  because  of  this  matter. 
Cases  are  cited  holding  that  a  provision  in  a  building 
contract  to  retain  a  percentage  inures  to  the  benefit  of  the 
surety  who  guarantees  performance  of  the  building  contract, 
^  ^  and  that  prejudice  is  presumed  from  a  fail- 

7.  Principal  AND  *-     «»  f 

charge  of^aure-  ^^'^  *^  retain  such  percentage.    But  in  cases 

retain"  ercent-  where  the  surcty  was  released  on  that  ground, 

m^nts:^pre-  the  owner  had  paid  money  to  the  contractor, 

sump  ion.  ^^  ^j^^^  j^  ^^g  ^^^^  ^^^j  ^^  ^^^  performance  of 

the  contract.  Where  the  money  is  paid  to  the  contractor, 
the  surety  might  be  prejudiced,  because  the  contractor  might 
use  the  money  for  his  own  separate  purposes,  and  leave  the 
surety  to  pay  for  the  labor  and  materials  to  complete  the 
building.  The  presumption  referred  to  is  open  to  rebuttal. 
We  think  the  correct  rule  for  determining  the  liability  of 
hired  sureties  is  stated  by  the  Supreme  Court  of  Michigan, 
in  Doyle  v.  Faust,  153  N.  W.  725,  where  it  is  said : 

**The  surety  may  not  stand  upon  .the  strict. letter  of  its 
undertaking  and  demand  to  be  released  therefrom  for  any 
and  every  variation  in  the  terms  or  the  performance  of  its 
principal's  contract,  with  reference  to  which  the  surety's 
agreement  is  made,  but  it  may  insist  upon  the  compliance 
with  requirements,  clearly  expressed,  which  are  made  the 
condition  to  liability." 

Tn  that  case,  the  court  refers  to  the  Iowa  case  of  Queal  v. 
Stradleyy  117  Iowa  748,  as  illustrating  the  strict  rule  that 
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a  surety  may  stand  upon  the  letter  of  its  contract.    But  in 

the  Queal  ease,  the  sureties  were  not  paid 

8.  Principal  AND  x*        l   j.  i  j   j.*  •  ' 

auRnT:di8-       sureties,  but  merely  accommodation  signers. 

clutrge  of  sure-     -r       t      • 

ty:  paymenu      In  the  instant  case,  the  surety  company  could 

without  arch  I - 

tect'acertjfl-       have  no  claim  upon  any  portion  of  even  the 

cost  price  of  this  building  beyond  the  15  per 
cent.  The  15  per  cent  was  not  to  go  to  it,  but  to  protect  it 
from  loss.  That  percentage  must  be  applied  in  such  a  man- 
ner as  to  diminish  its  liability,  and,  with  respect  to  such  per- 
centage, the  most  that  could  be  claimed  by  the  surety  com- 
pany was  the  right  to  direct  the  application  of  such  payment 
for  its  benefit.  As  the  surety  company  did  not  assume  to 
perform  the  contract,  it  had  no  right  to  require  it  to  be  paid 
to  anyone  other  than  a  subcontractor  entitled  to  a  lien,  and, 
when  it  was  in  fact  paid  by  the  owners  to  such  subcontractors, 
such  payment  operated  for  the  benefit  of  the  surety  with 
equal  effect  whether  the  surety  did  or  did  not  direct  the  pay- 
ment to  be  made  to  any  subcontractor. 

As  to  appellee's  claim  that  payments  were  made  which 
were  not  made  on  certificates  of  an  architect,  we  think  the 
question  is  ruled  by  Oetchell  dk  M.  Lbr:  Co.  v.  Peterson,  124 
Iowa  599;  Oefchell  cfe  M.  Lbr.  Co.  v.  National  Surety  Co., 
124  Iowa  617. 

Other  questions  are  argued,  but  we  think  those  discussed 
are  decisive  of  the  case,  and  it  follows  therefrom  that  the 
judgment  must  be  reversed,  and,  under  the  stipulation,  judg- 
ment will  be  entered  in  this  court  for  the  same  amount  ren- 
dered against  the  contractor  Faus,  which  was  $3,958.60,  and 
interest  will  be  computed  at  6  per  cent  from  December  14, 
1914,  the  date  of  the  judgment  against  Pans.  Upon  payment 
by  appellee  it  will  be  subrogated  as  provided  in  stipulation. — 
Reversed. 

Evans,  C.  J.,  Deemer  and  Ladd,  JJ.,  concur. 
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MoNABCH  Coal  Company,  Appellee,  v.  Phillips  Coal  Co^i- 

PANY,  Appellant. 

RAILWAYS:     Sight  of  Way--ConTeyance8— Priority,  in  Time  and 

1  Bight.  He  who  is  first  in  time  ha«  the  strongest  claim  in  law. 
So  held  in  the  case  of  conveyances  of  a  railway  right  of  way. 

PRINCIPLE  APPLIED:  A  mining  company  desired  to  acquire 
a  railway  right  of  way,  which,  with  the  lands  through  which  it 
ran,  was  encumbered  by  a  trust  deed.  The  trustee,  for  a  valuable 
consideration,  released  the  right  of  way  from  the  lien  of  the  truiit 
deed.  The  owner  of  the  right  of  way  then  conveyed  the  same  to 
the  mining  company,  which  at  once  took  possession.  Six  years 
later,  the  said  trustee  conveyed  to  another  mining  company  all 
the  lands  through  which  the  right  of  vmy  rail.  Held,  the  latter 
grantee  acquired  no  interest  thereby  in  the  said  right  of  way. 

RAILWAYS:     Bight  of  Way—Vesting  of  Title— Failure  to  Folflll 

2  Conditions  Subsequent — ^Effect.  A  stranger  to  a  deed  cannot 
successfully  contend  that  such  deed  conveyed  no  title  because  of 
the  grantee's  failure  to  comply  with  a  condition  subsequent,  of 
which  failure  the  grantor  never  made  complaint. 

PRINCIPLE  APPLIED:  Grantee  acquired  a  railway  right  of 
way,  under  a  deed  providing  "that  the  grantee  shall  use  the  same 
as  a  public  railway,  otherwise  this  conveyance  shall  be  void." 
Grantee,  for  many  years  and  always,  used  the  right  of  way  solely 
as  a  means  of  conveying  the  product  of  its  own  mines.  Grantor 
never  objected.  Held,  a  stranger  to  this  deed,  contending  for  prior 
title  ri^t  under  later  conveyances  from  the  same  grantor,  could  not 
successfully  contend  that  title  did  not  pass  by  reason  of  the 
grantee's  failure  to  operate  as  a  general  public  railway. 

RAILWAYS:    Bight  of  Way— Failure  to  Operate — ^Beversion  of  Title 

3  — Statute  of  Limitation.  Before  a  railway  right  of  way  reverts 
to  the  owner  of  the  land  from  which  the  right  of  way  was  carved, 
there  must  be  failure  to  use  or  operate  the  road  for  a  period  of 
eight  years.     (Section  2015,  Code,  1897.) 

Appeal  from  Monroe  District  Court, — D.  M.  Andbbson,  Judge. 

Saturday,  February  12,  1916. 
Rehearing  Denied,  Friday,  November  24,  1916. 
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A  suit  in  equity,  to  settle  and  determine  conflieting 
dfums  of  the  parties  to  a  right  of  way,  for  the  construction, 
uae  and  operation  of  a  railroad  for  the  transportation  of 
coal.  There  was  a  decree  below  sustaining  plaintiff's  claims 
as  to  portions  of  said  right  of  way,  also  sustaining  defendant 's 
claims  as  to  other  portions  thereof;  while  as  to  still  other 
portions,  the  parties  were  held  to  have  a  right  therein  in 
common.  It  also  held,  as  to  still  another  portion,  that  neither 
party  had  title.    The  defendant  alone  appeals. — Affirmed. 

Fred  Townsend  and  F,  0.  Orelup,  for  appellant. 

McNett  &  McNeil  and  Mabry  dk  Hickenlooper,  for  ap- 
pellee. 

WsAVBsa,  J. — ^Although  the  right  of  way  as  a  whole  is 
quite  short,  the  sources  of  the  conflicting  claims  asserted  by 
the  parties  to  this  action  are  quite  numerous,  varying  in 
nature  and  complexity  with  each  small  tract  of  land  over 
which  it  is  laid.  It  is  impracticable  within  reasonable  bounds 
to  here  attempt  any  statement  of  the  matters  of  evidence  in 
minute  detail,  and  we  shaU  content  ourselves  with  reference 
thereto  in  quite  general  terms.  Originally;  there  was  a  line 
of  railway,  used  for  coal  purposes,  extending  from  the  town 
of  Hilton  on  the  Wabash  Bailroad  in  a  southeasterly  direction 
through  portions  of  Sections  10,  15,  14,  23  and  24,  to  a  junc- 
tion with  the  Chicago,  Milwaukee  &  St.  Paul  Railway,  at  the 
village  of  Foster.  Later,  because  of  the  lessened  coal  supply, 
or  for  other  reasons,  the  use  of  this  coal  road,  or  of  parts  of 
it,  was  suspended  or  abandoned,  with  the  result  that  different 
claims  of  right  have  attached  to  different  parts  or  sections  of 
the  right  of  way,  some  of  them  based  upon  conveyances,  or 
attempted  conveyances,  from  corporations  holding  or  claim- 
ing title  to  such  right  of  way;  others,  upon  conveyances 
from  owners  or  alleged  owners  of  the  tracts  crossed  by  such 
way ;  and  perhaps  still  others,  upon  adverse  possession.  The 
defendant  owns  a  coal  mine,  the  shaft  of  which  is  near  the 
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halfway  point  between  the  termini  of  the  old  right  of  way, 
and  plaintiff  is  opening  a  line  west  of  the  northeim  terminus 
thereof,  to  which  it  proposes  to  extend  the  right  of  way  and 
track. 

The  relief  granted  by  the  trial  court  renders  it  neceasary, 
or  at  least  most  convenient,  to  consider  the  right  of  way  in 
six 'divisions,  beginning  at  the  southeast  terminus  and  extend- 
ing in  numerical  order  to  the  northwest  terminus.  In  this, 
we  adopt  the  plan  presented  in  the  brief  for  the  appellee. 
According  to  the  decree,  the  first  division  belongs  to  both 
plaintiff  and  defendant  in  equal  right;  the  second  division 
belongs  exclusively  to  the  plaintiff;  the  third  division  belongs 
exclusively  to  the  defendant;  the  fourth  division  belongs  to 
neither  plaintiff  nor  defendant,  but  the  defendant  is  in  pos- 
session, and  the  plaintiff  is  by  the  decree  enjoined  from  dis- 
turbing the  same;  and  the  fifth  and  sixth  divisions  are  the 
property  of  the  plaintiff.  The  title  to  the  several  divisions  or 
fractions  of  the  right  of  way  is  by  the  decree  established  and 
quieted  in  accordance  with  the  above  recited  findings. 

As  to  the  sixth  division,  which  includes  the  northwestern 
tenninus,  the  defendant  lays  no  claim,  and  it  need  not  be 
further  considered;  and,  as  plaintiff  is  denied  any  right  in 
the  third  and  fourth  divisions  and  does  not  appeal,  these  also 
may  be  considered  as  eliminated  from  the  controversy.  This 
leaves  to  be  considered,  for  the  purposes  of  the  appeal,  the 
right  of  way  in  the  fii^st  division,  which  the  court  awards  to 
lioth  in  equal  right,  and  the  second  and  fifth  divisions,  which 
are  awarded  exclusively  to  the  plaintiff;  and  to  these  we 
shall  confine  our  attention. 

I.  The  first  and  second  divisions  may  be  considered 
together,  as  the  plaintiff's  right  thereto  is  derived  from  the 
same  source  and  through  the  same  conveyances.    About  the 

year  1900,  the  St.  Paul  Coal  Company,  own- 

'  riffM^f  way :      ing  mining  rights  near  the  northern  terminus 

priority  in  time    of  this  routc,  and  dcsirfng  'an  outlet  to  the 

Chicago,    Milwaukee   &   St.    Paul   Railway. 
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acquired  from  varioos  sources  a  right  of  way  from  the  Wabash 
Railway  on  the  northwest,  extending  southeasterly  a  distance 
of  about  three  miles  to  the  station  of  Foster,  on  the  first  men- 
tioned line.  At  that  time,  the  Deep  Vein  Coal  Company 
owned  a  mine,  the  shaft  of  which  was  d)out  half  a  mile  north- 
west of  the  station  at  Foster,  together  with  a  right  of  way 
and  a  completed  railroad  switch  making  connection  between 
the  Milwaukee  Railway  and  the  mine.  The  property  of  the 
Deep  Vein  Company  being  then  subject  to  a  trust  deed  to  oile 
Boimifield,  negotiations  were  had,  with  the  result  that,  in 
consideration  of  $2,000  paid  by  the  St.  Paul  Coal  Company, 
a  release  was  made  of  the  Bonnifield  lien  on  the  .coal  road 
and  right  of  way,  extending  from  the  southeast  terminus 
to  the  Deep  Vein  shaft,  and  thence  northwest  over  an  uncom- 
pleted portion  of  such  coal  road  for  an  additional  distance 
of  about*  one  fourth  of  a  mile,  to  the  east  line  of  a  tract  known 
in  the  record  as  the  R.  C.  Smith  land.  The  instrument  of 
release  also  embodied  a  provision  by  which  the  trustee  under- 
took (if  it  should  be  found  that  he  was  authorized  so  to  do) 
to  make  conveyance  to  the  St.  Paul  Coal  Company  of  an 
equal  or  joint  right  with  the  Deep  Vein  Coal  Company  to 
the  use  of  said  right  of  way.  In  apparent  execution  of  the 
purpose  80  indicated,  to  convey  said  right  of  way  to  the  St. 
Paul  Company,  the  Deep  Vein  Company,  on  December  28, 
1901,  executed  and  delivered  to  the  former  a  deed  to  all  said 
right  of  way,  reserving  to  itself  the  right  to  joint  use  therein 
so  lon^  as  it  should  continue  to  operate  a  coal  mine  there, 
after  which  the  right  of  the  St.  Paul  Company,  its  successors 
and  assigns,  should  continue  in  pei*petuity.  Under  the  rights 
thus  acquired  the  St.  Paul  Company  entered  upon  and  con- 
tinued in  the  use  of  said  right  of  way,  until  at  least  1907. 
Whatever  title  was  thus  acquired  by  the  last  mentioned  eoni- 
nany  was  afterwards  conveyed  to  the  plaintiff  herein.  The 
defendant's  claim  of  title  to  these  divisions,  1  and  2,  of  the 
right  of  way,  rests  upon  the  fact  that  Bonnifield,  the  trustee, 
apparently  acting  under  the  deed  of  trust  aforesaid,  conveyed 
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to  the  Phillips  Fuel  Company  a  certain  acreage  of  lands, 
including  coal  and  mining  rights  thereon,  the  land  so  de- 
scribed being  tl^e  same,  or  part  of  the  same,  over  which  the 
right  of  way  aforesaid  was  laid,  and  whatever  title  was  thus 
conveyed  has  since  been  conveyed  to  the  defendant.  But, 
six  years  before  this  conveyance  was  made  to  the  Phillips 
Fuel  Company,  the  lien  of  the  trust  deed  had  been  released 
by  the  trustee,  and  the  Deep  Vein  Company  had  conveyed 
the  right  of  way  to  plaintiff's  grantor.  The  later  conveyance 
manifestly  vested  no  title  in  the  Phillips  Company,  and  its 
subsequent  conveyance  vested  none  in  the  defendant.  The 
Deep  Vein  Company  appears  to  be  no  longer  asserting  any 
rights  in  the  premises,  and  it  would  seem  that,  in  so  far  as 
the  right  of  way  from  the  jconnection  of  the  Milwaukee  road 
to  the  B.  C.  Smith  land  is  concerned,  it  is  the  plaintiff,  rather 
than  the  defendant,  who  has  any  ground  for  complaint  with 
the  decree.  But  the  plaintiff  has  not  appealed,  and,  no  merit 
being  shown  in  the  claim  of  title  asserted  by  the  defendant, 
the  title  to  these  divisions,  1  and  2,  of  the  right  of  way, 
must  stand  as  adjudicated  by  the  trial  court. 

II.  The  one  point  left  undisposed  of  has  relation  to  the 
fifth  division,  a  small  piece  of  the  right  of  way  at  the  point 
from  which  plaintiff  proposes  to  extend  the  track  to  its  new 

mine.    The  land  was  formerly  owned  by  one 

■  ri^S^fway:      Whitlock,  who,  in  the  year  1900,  conveyed 

failure  to  fui-*   the  right  of  Way  to  the  St.  Paul  Company. 

All  conditions  ,  *  "^  ,    .        ,,  ,    T    •« 

subsequent:  ef-  through  which  it  is  uow  claimed  by  plaintiff. 

ieci«  

The  deed  from  Whitlock  contained  a  clause 
to  the  effect  that  ''the  railway  shall  be  operated  as  a  public 
railroad,  the  same  as  and  as  fully  as  if  the  right  of  way 
should  be  procured  for  it  by  condemnation  proceedings,  other- 
wise this  conveyance  shall  be  null  and  void." 

The  appellant  insists  that  no  title  was  acquired  under 
this  conveyance,  because,  although  the  road  was  in  fact  con- 
structed and  operated  for  eight  years  or  more,  it  was  alwajTJ 
operated  as  a  coal  road  only,  and  not  as  a  ** public  railroad,'/ 
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doing  a  business  of  general  transportation ;  and  that  the  sab- 
sequent  deed  by  Whitlock  to  defendant  or  its  grantor  of  the 
forty-acre  tract  of  land,  without  any  mention  or  exception  of 
the  right  of  way,  was  effectual  to  vest  in  the  grantee  the  entire 
title,  unburdened  by  the  railway  easement.  The  assumption 
that  the  vesting  of  title  to  the  right  of  way  in  the  St.  Paul 
Coal  Company  was  dependent  upon  the  performance  of  the 
condition  contained  in  the  deed,  cannot  be  correct.  The  title 
passed  at  once  upon  delivery  of  the  deed.  The  condition  was 
a  condition  subsequent  and  not  precedent  to  the  vesting  of 
the  title.  It  afforded  grounds,  perhaps,  upon  )vhich  the 
grantor,  acting  within  a  reasonable  time,  could  declare  a 
forfeiture  and,  by  proper  proceedings,  regain  possession.  But 
it  was  entirely  competent  for  him  to  waive  the  performance, 
and,  such  waiver  being  shown,  the  title  would  be  relieved  of 
the  condition.  It  is  shown  that  this  grantor  permitted  the 
grantee  to  go  on  using  the  railway  for  the  transportation  of 
poal  only,  and  not  as  a  road  for  general  transportation  pur- 
poses, for  a  period  of  eight  years;  and  there  is  nothing  to 
indicate,  even  by  inference,  that  he  ever  objected  thereto  or 
sought  in  any  manner  to  assert  or  enforce  a  forfeiture  because 
of  a  violation  of  the  condition  expressed  in  his  deed.  In  the 
absence  of  other  explanation,  we  think  this  must  be  said,  as 
a  matter  of  law,  to  have  been  a  waiver  of  the  right  of  for- 
feiture for  nonperformance  of  the  condition. 

It  is  also  objected  that  the  operation  of  the  road  at  this 

point  had  been  abandoned  before  Whitlock  made  the  deed 

under  which  defendant  claims,  but  this  is  immaterial,  unless 

3  Railways:         *^®  abandonment  was  for  such  length  of  time 

laSure'troper-    ^  t<^  ^^^  t^®  Company's  right  to  resume  its 

of titieTsltai^e   possession   and   operation.     The   road   had 

of  Umltation.  j     -xx   ji     -l  •  a         a-  a 

admittedly  been  .in  use  up  to  a  time  not  more 
than  five  years  before  the  beginning  of  this  action,  while  the 
statutory  period  of  abandonment  which  will  bar  the  exercise 
of  such  right,  is  eight  years.    Code  Section  2015. 

Upon  the  record  presented,  there  is  no  other  question 


; 
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which  needs  to  be  considered  or  decided.  An  examination 
of  the  entire  case  satisfies  us  that  the  conclusion  reached  by 
the  trial  court  works  substantial  equity  between  the  parties, 
and  the  decree  appealed  from  is  therefore — Affirmed. 

Evans,  C.  J.,  Deemer  and  Preston,  J  J.,  concur. 


H.  A.  MoNDT,  Appellee,  v.  Iowa  Light  &  Rah^way  Co., 

Appellant. 

BAILWATS:    Ciossing  Accidents—' 'Last  dear  Chance."    The  party 
1    who  has  the  last  clear  opportunity  of  avoiding  an  accident,  not- 
withstanding the  negligence  of  the  other  party,  is  considered  respon- 
sible for  it. 

PRINCIPLE  APPLIED:  The  jury  might  have  found  that  plain- 
tiff, whose  automobile  was  hit  by  an  electric  railway  car  at  a 
crossing,  was  negligent  in  approaching  and  in  going  upon  the 
crossing.  But  the  motorman  and  conductor  were  standing  upon 
the  front  platform  when  they  saw  that  the  auto  was  headed  for 
the  crossing.  Their  car  was  500  feet  from  the  crossing  and  coaitt- 
ing  down  grade,  without  power,  at  from  1.5  to  20  miles  an  hour. 
When  within  200  feet  of  the  crossing,  they  remarked  that  it  did 
not  appear  as  though  the  auto  was  going  to  stop.  From  tins 
point  on,  the  auto  would  be  hidden  by  intervening  objects.  The 
power  was  then  turned  on,  but  soon  turned  off.  Held  to  present 
a  jury  question  under  the  doctrine  of  the  last  clear  chance. 

TRIAL:  Instinctions — Objections  and  Exceptions — ^Revision  After 
2y4  Submission  to  Counsel — ^Insufficient  Time  for  Exceptions.  The 
act  of  the  court  in  not  granting  counsel  sufficient  time  to  except 
to  instructions,  or  in  revising  instructions  after  having  submitted 
them  to  counsel,  without  affording  further  opportunity  to  except 
thereto,  is  not  error,  in  the  absence  of  a  showing  (a)  of  objections 
to  such  action  of  the  court,  and  (b)  of  what  changes  the  court 
made  in  the  instructions.    (Section  3705-a,  Code  Supplement,  1913.) 

BAHiBOADS:    Crossing  Accidents— Last  Clear  Chance — ^Instmctioxis. 
3     In  connection  with  an  accident  at  a  railway  crossing,  it  is  proper, 
after  first  instructing  that  the  railway  car  would  have  the  prefer- 
ence or  right  of  way  at  the  crossing,  to  also  instruct: 

**If  tlie  motorman  has  knowledge,  or  has  reason  to  believe,  tliat 
the  automobile  is  not  going  to  stop,  it  becomes  his  duty  to  use  all 
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the  reasonable  meatid  within  his  power  to  prevent  a  collision,  even 
to  the  extent  of  stopping  his  car  in  time  (if  he  can  do  so)  to  pre- 
vent  an  accident." 

TBIAL:     Instractionfl — ObJectioDB  and  Exceptioxuh— Bevislon  After 
2,4  SahmlBsion  to  Oounsel — ^Insufficient  Time  for  Exceptions. 

Appeal  from  Boone  District  Court. — R.  M.  Wright,  Judge. 

Saturday,  Decbmbbr  18,  1915. 

Rehearing  Denied,  Friday,  November  24,  1916. 

Action  at  law  to  recover  damages.  Verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals.  The  material 
facts  are  stated  in  the  opinion. — Affirmed, 

John  A,  Hull,  for  appellant. 

F.  W.  Oanoe  and  D,  0.  Baker,  for  appellee. 

Weaver,  J. — The  defendant  operates  an  electric  railway 
extending  between  the  city  of  Boone  and  the  village  of 
liOgansport,  and  on  the  day  in  question  one  of  its  cars  came 
into  collision  upon  a  public  crossing  with  an  automobile  oper- 
ated by  the  plaintiff,  with  resultant  injuiy  to  the  latter 's 
vehicle.  Plaintiff  demands  a  recovery  of  damages,  on  the 
theoiy  that  the  collision  was  occasioned  by  the  negligence 
of  defendant's  employes  operating  the  electric  car,  and  with- 
out fault  on  his  own  part.  A  verdict  was  returned  in  his 
favor  for  $275,  and  judgment  was  entered  thereon.  The 
appellant  has  assigned  numerous  errors,  but  its  argument 
ia  confined  to  three  propositions,  and  to  these  only  we  give 
our  attention. 

I.  The  negligence  is  alleged  to  consist:  (1)  In  oper- 
ating the  car  over  the  crossing  at  an  excessive  and  dangerous 
speed;  (2)  in  failing  to  stop  the  car  after  discovering  plain- 
tiff's danger;  (3)  in  failing  to  sound  any  signal  or  give  wam- 
injf  of  the  car's  approach;  and  (4)  in  failing  to  keep  the  car 
under  reasonable  control. 
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Appellant  does  not  argue  that  the  evidence  is  uunifficient 
to  justify  a  finding  of  negligence  on  its  part,  and,  upon  the 
record  to  which  we  shall  hereinafter  refer,  it  could  not  well 
1.  railwatb:  niake  such  claim.  Its  first  proposition  is  that 
dlSSsf^iast*"  plaintiff  is  shown  to  have  been  guilty  of  con- 
ciear  chance."  tributory  negligence  as  a  matter  of  law,  and 
this  is  in  fact  the  one  really  debatable  question  in  the  case. 
Bef erring  to  the  facts,  the  evidence  tends  to  show  that  the 
collision  occurred  under  conditions  as  follows :  The  crossing, 
though  within  the  geographical  limits  of  Boone,  is  outside  of 
the  settled  area  of  the  city,  in  the  direction  of  the  Des  Moines 
River,  and  in  or  near  a  region  of  coal  mines.  The  view  as 
plaintiff  approached  the  crossing  was  obstructed  by  a  large 
billboard,  by  posts  and  poles,  and  by  com  growing  upon  the 
adjacent  land,  and  weeds  covering  the  right  of  way  up  to 
a  point  close  to  the  track.  Plaintiff  and  the  person  riding 
with  him  both  testify  that  they  looked  to  see  if  any  car  was 
approaching;  but,  owing  to  the  obstructions,  they  did  not 
discover  the  car  in  time  to  prevent  the  collision.  Plaintiff 
swears  that  the  car,  when  he  discovered  it,  was  moving  at 
not  less  than  30  miles  an  hour ;  and,  although  the  power  was 
shut  off  before  it  struck  the  automobile,  the  motorman  did 
not  succeed  in  stopping  it  until  it  had  overrun  the  crossing 
160  feet  or  more.  The  automobile  was  being  driven  at  about 
15  miles  an  hour,  and  as  soon  as  plaintiff  saw  the  ear  he 
released  his  clutch  and  applied  both  brakes;  but  the  auto- 
mobile slid  up  to  the  track,  and  stopped  just  before  it  was 
struck.  He  says  no  whistle  or  bell  was  sounded  by  the  car. 
There  is  also  evidence  that,  after  the  collision,  the  motorman, 
having  stopped  his  car,  came  back  to  the  crossing  and,  in  reply 
to  plaintiff's  question  why  he  did  not  ring  the  bell,  said  he 
did  not  see  the  automobile.  The  motorman,  testifying  for 
defendant,  says: 

**I  first  saw  the  automobile  when  the  car  was  18  feet 
west  of  the  crossing.  I  also  saw  it  ,when  it  was  down  by  the 
Northwestern  track,  probably  four  or  five  blocks.    I  was  then 
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about  500  feet  west  of  the  crossing.  It  is  higher  there,  quite 
a  little  grade.  I  rang  a  signal  for  that  crossing  200  feet 
back,  then  at  40  feet  from  the  crossing,  and  again  right  after 
I  saw  them.  The  conductor  was  standing  on  the  right  side 
of  the  front  vestibule  as  we  came  toward  the  crossing.  It  is 
down  grade  there,  and  we  always  cut  out  the  power  and  coast 
down.  When  we  were  about  500  feet  from  the  crossing,  the 
conductor  said:  'There  comes  an  automobile.'"  The  power 
was  cut  off  then,  and  after  I  got  down  to  within  about  200 
feet  of  the  crossing,  I  rang  the  gong  and  started  to  turn  on 
the  power  again.  And  then  when  we  got  within  probably 
40  or  50  feet  of  the  crossing,  he  was  standing  up  and  I  was 
sitting  down  on  the  stool,  and  he  says:  *I  don't  believe  that 
automobile  is  going  to  stop.'  So  I  cut  out  the  power  and 
stapted  ringing  the  bell,  but  I  couldn't  see  them  on  account 
of  the  com,  until  they  got  up  to  within  about  18  feet  of  the 
crossing.  The  signboard  is  right  across  our  sight,  and  until 
I  got  beyond  that  point  there  I  couldn't  see  across  there  at  all, 
until  I  was  about  18  feet  of  the  crossing.  I  was  ringing  the 
bell  and  reversed  the  power  then,  but  the  rail  was  damp  and 
the  car  skidded,  and  it  is  harder  to  stop  the  car  when  it  is 
sliding  than  it  is  with  brakes." 

The  conductor  also  testifies : 

''I  saw  his  automobile  when  it  was,  as  I  should  judge, 
three  or  four  hundred  feet  south  of  the  crossing,  and  the 
street  car  was  four  or  five  hundred  feet  from  the  crossing.  I 
made  the  assertion  to  Mr.  Hardy,  the  motorman,  that  there 
came  a  'go-devil,'  and  he  started  to  ringing  his  bell  shortly 
after  that.  I  don't  think  he  went  a  hundred  feet  till  he 
started  to  ring  his  bell,  and  as  he  got  a  little  closer,  I  said : 
*I  don't  believe  that  fellow  is  going  to  stop.'  And  he  started 
to  ringing  his  bell  again,  and  by  that  time  they  were  both 
pretty  close  to  the  track,  and  Mr.  Hardy  reversed  his  car, 
and  they  came  together.  The  automobile  struck  the  street 
car.    The  car  got  to  the  beaten  path  first.     Mondt's  auto- 
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mobile  was  8  or  4  feet  from  the  car.    Hardy  rang  the  gong 
two  or  three  times  before  he  got  to  the  crossing." 

He  also  says  that  the  car  was  running  perhaps  15  or  20 
miles  an  hour  when  they  discovered  the  automobile,  at  which 
point  the  electric  power  was  not  on,  the  car  coasting  down 
the  grade.  At  about  200  feet  from  the  crossing,  the  motor- 
man  turned  on  the  power,  but  very  soon  turned  it  off  again. 

r 

Upon  this  showing — even  upon  that  made  by  the  defend- 
ant itself — ^we  are  of  the  opinion  that  at  least  a  case  was 
made  for  the  jury,  under  the  rule  or  doctrine  of  the  last  fair 
chance.  The  motorman  and  conductor  saw  the  automobile 
while  still  500  feet  away,  and  saw  that  it  and  their  own 
car  were  headed  for  the  same  crossing.  Again  at  200  feet, 
they  observed  it  and  were  impressed  with  the  thought  that 
it  was  not  going  to  stop.  From  that  point,  they  knew  that 
their  view^  of  the  automobile  would  be  shut  off  until  it  should 
appear  at  the  crossing,  yet  no  attempt  was  made  to  turn  off 
th*e  power,  which  was  accelerating  the  momentum  imparted  to 
the  car  by  the  down  grade  of  the  track,  or  to  bring  the  car 
undci*  control,  until  too  near  the  collision  to  avoid  it.  The 
evidence  would  have  justified  the  jury  in  finding  either  or 
both  parties  chargeable  wdth  negligence ;  but  we  are  satisfied 
that  the*  jury  could  also  properly  find  that  the  defendant 
had  the  last  clear  chance  to  have  prevented  the  collision. 

II.     The  second  matter  of  complaint  by  the  appellant 
is  that,  although  the  instractions  prepared  by  the  court  were 
submitted  to  counsel's  attention  in  due  time  before  the  argu-  , 
,  „,         ,    ,  ment,   yet,   after  counsel  had   signified  his 

2.  Trial:  instruc-  »    ^      >  o 

im?Vx2eptfonT-*  objections  thcrcto,  the  court  ** changed"  and 
submission  to      rcvampcd  the  language  employed  therein  and 
c?eiu  timl'f'or^"  did  not  again  submit  such  revised  charge  to 
exceptions.         eounscl.    This  is  said  to  have  been  a  preju- 
dicial error  or  irregularity.     Whether,  upon  a  satisfactory 
I'ccord  of  the  fact  stated  by  counsel  in  the  abstract  and  argu- 
ment, this  court  would  hold  such  act  on  the  part  of  the 
trial  court  erroneous,  we  need  not  now  consider.    It  does  not 
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appear  that  any  objection  was  made  to  the  act  of  the  court 
until  the  filing  of  the  motion  for  new  trial,  and,  what  is  more 
to  the  point,  neither  in  the  motion  for  new  trial,  nor  in  the 
abstracts,  nor  anywhere  in  the  record  before  us,  is  there  any 
showing  whatever  of  what  the  instructions,  as  originally  pre^ 
pared,  contained,  or  what  changes  were  afterward  made 
therein.  We  are  therefore  bound  to  presume  that  the  changes, 
if  any,  were  harmless,  and  that  the  court  did  not  exceed  or 
violate  its  duty  in  any  material  respect.  The  exception  taken 
in  this  respect  cannot  be  sustained. 

III.  The  third  and  last  division  of  the  argument  pre- 
sents the  following  questions : 

Counsel  say  that,  as  the  place  of  the  collision  was  within 
the  city  limits  of  Boone,  defendant  was  there 

3.  Railroads:  _^       ^        -i  j        ^  •      ^ 

croMiiiKacci-      a  Street  railway  company,  and  not  required 

denU :  last  clear  .  ,  .         i         -r^  i  .   -i 

.  chance  :instruc-  to  give  the  Statutory  Signals.    But  the  trial 

tions. 

court  nowhere  held  the  defendant  to  any  such 
duty.  On  the  contrary,  it  limited  defendant's  duty  to  giv- 
ing such  signals  as  under  the  circumstances  might  be  reason- 
ably necessary,  to  give  persons  lawfully  using  the  public 
road,  reasonable  opportunity  to  get  out  or  keep  out  of  the 
way.  In  this  connection  the  jury  was  told  that  the  rail- 
way company  has  the  preference  or  right  of  way  at  a  crossing, 
and  that  a  person  operating  an  automobile  on  the  highway  is 
required  to  respect  this  right,  and  to  stop  if  necessary  to 
avoid  injury.  The  court  nowhere  charged  that  mere  high 
rate  of  speed,  independent  of  other  circumstances,  or  a  mere 
failure  to  sound  an  alarm  signal,  independent  of  other  cir- 
eumstancee,.  constituted  negligence.  On  the  contrary,  the 
whole  tenor  of  the  rules  stated  to  the  jury  is  to  the  opposite 
effect.  , 

It  is  again  asserted  that  the  court  told  the  jury,  with 
respect  to  the  last  clear  chance,  that  it  was  the  absolute  duty 
of  the  motorman  to  stop  the  car,  if  notified  that  the  auto- 
mobile was  not  going  to  stop ;  but  this  is  hardly  a  fair  inter- 
pretation of  the  instruction.     What  the  court  said  in  this 
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respect  was  (after  stating  the  rule  giving  the  car  the  right 
of  way  at  the  crossing) : 

**If,  however,  the  motorman  is  notified,  or  has  reason  to 
believe,  that  the  automobile  is  not  going  to  stop,  it  becomes 
his  duty  to  use  all  the  reasonable, means  within  his  power 
to  prevent  a  collision,  even  to  the  extent  of  stopping  his  ear 
in  time  (if  he  can  do  so)  to  prevent  an  accident." 

This  is  a  very  clear  and  temperate  statement  of  the 
undoubted  rule.  Criticism  is  made  of  the  use  of  the  words 
'*is  notified'*  as  being  inaccurate  and  misleading,  but  it 
appears  to  have  been  used  in  the  sense  of  **had  knowledge," 
and  the  jury  could  not  reasonably  have  given  it  any  other 
effect. 

To  another  paragraph  containing  somewhat  similar  lan- 
guage with  respect  to  the  duty  to  stop  the  car  under  some 
circumstances,  exception  is  also  taken;  but  counsel  concede- 
in  argument  that  the  court  limited  the  effect  of  the  con- 
struction ** enough  to  save  it  from  grievous  error."  Indeed, 
construing  the  charge  as  given,  with  respect  to  admitted  or 
well-proved  facts  before  the  jury,  it  goes  no  further  than  to 
charge  each  party  with  the  duty  to  **  exercise  such  care  and 
prudence  as  a  man  of  ordinary  care  and  prudence  would 
have  exercised  under  like  circumstances  and  conditions." 
The  entire  charge  is  but  an  elaboration  of  this  central  prop- 
osition. 

It  is  finally  argued  that  there  are  other  errors  in  the 

instructions,  to  which  appellant  has  had  no  opportunity  to 

object,  and  that  it  has,  therefore,  not  had  a  fair  trial.    This 

,    ,         complaint  does  not  appear  to  be  well  founded. 

4.  Trial  :  instruc-  ^  '^^ 

and  ex2eptfons""  ^*  *^^  ^^^^  failed  to   give  the  appellant 

SSbmisSiSJi^tS      proper  opportunity  to  except  to  the  instruc- 

S^*iml'fof*"  tions,  counsel,  in  the  interest  of  his  client, 

pxcepuona.         could  have  made  appropriate  objection  at  the 

time,  and  caused  the  same,  and  the  facts  upon  which  the 

objection  was  based,  to  be  made  a  part  of  the  record.    Had 

counsel  desired  more  time  to  examine  the  charge,  we  cannot 
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assume  that  the  court  would  not  have  granted  it,  if  asked 
to  do  80.  Again,  the  statute,  Chapter  289,  Laws  of  the  Thirty- 
fifth  General  Assembly,  provides  an  opportunity  for  a  party  to 
embody  additional  objections  to  the  instructions,  in  his  motion 
for  a  new  trial.  The  practice  could  scarcely  be  made  more 
liberal  in  this  respect. 

No  reversible  error  being  shown,  the  judgment  of  the 
district  court  is — Affirmed, 

Evans,  C.  J.,  Deemek  and  Preston,  JJ.,  concur. 


Trank  Smith,  Appellee,  v.  Henry  H.  Rice,  Appellant. 

HUSBAND  AND  WIFE:    Alienation  of  Affections— Evidence— Dec- 

1  laxations  of  Wife.  Declarations  of  a  wife,  not  in  the  presence 
of  her  husband,  tending  to  show  (a)  that  she  had  great  affecCion 
for  her  husband,  or  (b)  that  she  had  but  little  affection  for  him. 
or  (c)  that  she  had  wholly  lost  her  affection  for  him,  made  prior 
to  any  alleged  alienation  of  affections  of  the  xoife,  are  relevant, 
material  and  competent  on  the  issue  as  to  just  what  measure  of 
affection,  if  any,  was  alienated  by  the  alienator,  and,  consequently, 
what  amount,  if  anything,  should  be  assessed  as  damages. 

PRTNCIPlF APPLIED:     See  No.  2. 

APPEAL  AND  EBBOB:    Presmnption— Burden  to   Show  Error— 

2  Questions  Not  Beveallng  Purpose.  The  rule  ' '  that  error  may  not 
be  predicated  on  the  exclusion  of  a  question  when  counsel  fails  to 
disclose  the  matters  to  which  the  witness  would  testify,"  should 
not  be  technically  applied.  If  the  general  nature  of  the  offered 
testimony  is  reasonably  clea/ty  (a)  in  view  of  the  issues,  or  (b)* 
from  the  evidence  already  admitted,  or  (c)  from  any  other  cir- 
cumstance apparent  to  the  court  and  counsel,  then  the  mere  fact 
that  the  question  does  not  disclose  the  very'  answer  which  the  wit- 
ness is  expected  to  make,  affords  no  shield  for  the  error  in  exclud- 
ing it. 

PRINCIPLE    APPLIED:      Plaintiff    pleaded    that    defendant 

alienated  the  affections  of  plaintiff's  wife.    Defendant  denied,  and 

also  pleaded  that  plaintiff  had  lost  the  affections  of  his  wife, 

(a)   because  plaintiff  had  always  neglected  his  wife,  (b)   because 

Vol- 1781a.— 43* 
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plaintiff  had  been  guilty  of  adultery  and  other  scandalous  ooa- 
duct,  and  (c)  because  plaintiff  was  a  gambler  and  spendthrift* 

Plaintiff  was  allowed  to  show  the  amicable  relations  existing 
between  himself  and  wife  p7'ior  to  defendant's  alleged  interfer- 
ence, including  declarations  of  the  wife,  during  such  time,  tending 
to  show  strong  affection  on  the  part  of  the  wife  for  plaintiff. 

Defendant  produced  witnesses,  and^  in  a  {Areliminaiy  way, 
showed  that  they  had  knowledge  of  the  relations  existing,  during 
the  same  time,  between  plaintiff  and  his  wife,  and  that  they  Had 
talked  with  the  wife  concerning  such  relations.  These  witnesses 
were  then  asked,  (the  exact  form  of  the  questions  not  appearing) 
to  repeat  the  wife's  words  on  this  subject.  The  questions,  along 
with  the  preliminary  showing,  were  excluded  as  incompetent,  im- 
material, irrelevant,  hearsay,  and  not  in  presence  of  the  husband. 

Held,  the  exclusion  was  erroneous. 

Held,  also,  that  there  was  no  reasonable  doubt  as  to  the  pur- 
pose of  the  offer,  or  as  to  the  nature  of  the  testimony  sought. 

Held,  also,  that  the  error  was  especially  manifest  as  to  the 
testimony  of  one  witness  taken  by  deposition. 

EVIDENCE:    Relevancy,    Materiality    and    Competency— Evidenoe 
3    Similar  to  That  of  Adverse  Party.     Establishing  a  rule  of  evi- 
dence as  to  the  trial  of  a  cause,  and  then  applying  the  rule  to 
only  one  of  the  parties,  is  reversible  error. 

PEmCIPLE  APPLIED:     See  No.  2. 

Appeal  from  Cherokee  District  Court. — ^W.  D.  Boies,  Judge. 

Friday,  November  24,  1916. 

Action  at  law  to  recover  damages  for  alienation  of  the 
affections  of  the  plaintiff's  wife.  Judgment  for  plaintiff,  and 
defendant  appeals. — Reversed  and  Remanded, 

Robert  Ilealy,  Claude  M.  Smith,  tot  appellant. 
Herrick  &  Herrick^  Faville  &  Whitney,  for  appellee. 

Weaver,  J. — Plaintiff  and  his  wife  were  married  in  1889, 
and  lived  together  about  25  years.  During  that  period,  they 
made  their  home  in  several  different  states,  and  moved  from 
one  home  to  another  many  different  times.  Plaintiff  was  on 
occasion  a  clerk  in  a  store,  a  rural  mail  carrier,  and  at  times 
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otherwise  employed.  Defendant^  who  is  a  cousin  of  the 
wife,  is  a  widower,  with  a  family  of  his  own.  He  occasionally 
visited  the  Smiths.  In  the  year  1914,  plaintiff  and  wife 
were  living  near  Cherokee ;  and,  plaintiff  being  sick,  defend- 
ant went  there  for  the  professed  purpose  of  helping  care  for 
the  plaintiff  and  looking  after  the  farm  work.  Later,  the 
Smiths  removed  to  Cherokee,  taking  up  their  home  with 
defendant,  where  the  wife  began  keeping  boarders,  in  which 
business  she  was  still  engaged  at  the  time  of  the  trial.  This, 
defendant  says,  was  made  necessary  by  the  fact  that  plain- 
tiff and  wife  were  in  reduced  circumstances,  and  had  no 
home  of  their  own. 

It  is  the  claim  of  plaintiff  that,  taking  advantage  of  the 
opportunity  thus  afforded  him,  defendant  supplanted  him  in 
the  affections  of  his  wife  and  alienated  her  from  him.  The 
defendant  denies  the  wrongful  conduct  charged  by  plain- 
tiff, and  alleges  in  substance  that,  during  all  of  plaintiff's 
married  life,  he  neglected  his  wife,  was  guilty  of  adultery 
and  other  scandalous  offences  against  her,  was  a  gambler  and 
spendthrift,  and  thereby  caused  her  to  withdraw  her  affec- 
tions from  him  and  compelled  her  to  refuse  to  live  longer 
with  him.  Upon  these  issues,  there  was  a  jury  trial,  resulting 
in  a  verdict  and  judgment  for  plaintiff  in  the  sum  of  $6,500. 

Several  grounds  are  assigned  for  a  reversal,  but  we  shall 
confine  our  attention  to  such  only  as  seem  to  be  determinative 
of  the  appeal. 

I.    The  appellant  complains  of  the  ruling  of  the  trial 

court  refusing  to  allow  certain  witnesses  offered  by  him  to 

testify  to  statements  made  by  plaintiff's  wife  conoeming  her 

1.  HtJBBAND  AND      f  ecHngs  toward  her  husband.     The  time  to 

o?Sectioiw:^*°"  which  the  witness'  attention  was  directed  was 

SlSttorSi'o^f^'     during  that  period  of  the  married  life  of  the 

pair  before  it  is  claimed  that  defendant  exer- 
oised  any  influence  over  the  woman.  To  better  understand 
tiie  force  and  effect  of  the  exception  thus  taken,  it  should 
be  said  that  the  wife,  as  a  witness  on  the  trial,  testified  that, 
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after  they  were  married  and  living  in  South  Dakota,  plaintiff 
confessed  to  iier  that  he  was  afflicted  with  venereal  disease, 
and  told  her  of  his  association  with  squaws;  and  she  swears 
that  on  one  occasion  she  detected  him  in  the  act  of  adultery 
with  another  woman.    She  further  testified  that  he  was  lazy 
and  inefficient ;  that  practically  all  the  money  they  ever  accu- 
mulated was  by  her  own  labor ;  and  that  he  was  addicted  to 
gambling.    There  was  also  other  evidence  that  plaintiff  neg- 
lected his  wife,  leaving  her  alone  at  night  when  she  was 
pregnant  and  in  delicate  health,  and  that  he  was  unkind  and 
indifferent  to  her  at  the  birth  of  her  child.     She  further 
testified  that  her  love  and  affection  for  her  husband  had 
ceased  **many  years  since.''     To  quote  her  own  language, 
**It  has  been  a  constant  wear  out  until  it  is  entirely  gone." 
Referring  to  a  time  when  they  lived  in  Dakota,  one  witness 
said  she  had  visited  Mrs.  Smith  at  her  home,  remaining 
there  with  the  family  some  two  weeks.     She  had  also,  on 
later  occasions,  visited  with  the  wife  at  her  home  in  Man- 
chester, and  later  in  Cherokee.    On  these  visits,  she  had  con- 
versations with  Mrs.  Smith  concerning  her  husband  and  their 
domestic  relations.    Being  asked  to  repeat  the  wife's  words 
or  statements  on  this  subject,  the  plaintiff's  objections  were 
sustained,  and  the  evidence  excluded,  on  the  ground  that  the 
matter  called  for  was  **  incompetent,  irrelevant,  immaterial 
and  hearsay,  and  conversation  had  not  been  in  the  presence 
of  her  husband."    Plaintiff's  motion  to  strike  out  the  pre* 
liminary  statements  made  by  the  witness  was  also  sustained. 
Another  witness,  testifying  by  deposition  for  defendant,  said 
she  had  lived  in  the  same  house  with  Smith  and  wife  in 
Dakota  when  Mrs.  Smith  was  pregnant  and  in  delicate  health, 
and  when  her  child  was  born;  that  Mrs.  Smith  came  fre- 
quently into  the  witness'  rooms,  crying  and  complaining  of 
the  neglect  of  her  husband.    Witness  also  said,  as  of  her  own 
knowledge,  that  Smith  **  neglected  her  and  left  her  alone 
nights,"  and  further  said,  **I  was  with  her  when  the  baby 
was  bom,  and  I  know  he  was  unkind  and  indifferent  to  her." 
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This  answer  was  also  stricken  out,  as  being  a  statement  of 
conclusions  and  not  of  fact.  On  the  other  hand,  plaintiff 
offered  and  was  permitted  to  introduce  testimony  of  wit- 
nesses  who  said  they  had  been  in  the  Smith  home  before 
defendant  went  there,  and  noticed  the  relations  appearing  to 
exist  between  husband  and  wife.  One  of  them  says,  *'I 
thought  they  got  along  nicely ;  I  noticed  no  lack  of  affection 
between  them.  Before  that  time  they  were  happy  and  affec- 
tionate, according  to  my  observation.  I  noticed  a  lack  of 
affection  after  Rice  went  there."  Another  witness  for  plain- 
tiff says,  **I  visited  them  frequently  at  Manchester.  They 
always  seemed  to  be  happy."  Another,  having  said  that  he 
visited  the  husband  and  wife  at  Manchester,  was  asked 
whether  he  then  had  any  conversation  with  the  wife  **witli 
regard  to  her  feelings  toward  her  husband, "  and,  over  defend- 
ant's objection,  was  allowed  to  say,  "She  often  made  the 
remark  she  had  the  best  man  of  the  four  girls,"  and  that 
he  saw  nothing  that  indicated  any  lack  of  affection  between 
them.  Still  another  was  allowed  to  say  that  their  conduct 
toward  each  other  was  '*all  right  so  far  as  I  could  see;" 
''there  was  no  discord  in  the  Smith  home  while  they  were 
living  in  Manchester;"  "Smith  never  had  the  reputation  of 
being  a  gambler;"  "he  was  not  neglectful  of  his  wife  and  out 
late  nights."    Plaintiff  himself  testified: 

"Our  affections  commenced  to  cool  about  1913.  Never 
had  any  trouble  with  my  wife  and  family  until  she  turned 
me  out  of  the  home  about  six  months  ago." 

In  view  of  the  issues  joined  and  the  testimony  admitted 
on  behalf  of  plaintiff,  we  think  this  exclusion  of  the  testimony 
oflPered  by  the  defendant  concerning  the  domestic  relations 
of  plaintiff  and  wife,  and  of  her  statements  concerning  the 
same  made  before  the  alleged  alienation,  was  erroneous.  That 
evidence  of  this  nature  is  competent  is  well  settled,  although 
here  and  there  may  be  found  an  inconsistent  precedent.  To 
entitle  plaintiff  to  recover,  he  is  required  to  establish,  by  a 
preponderance  of  evidence,  not  only  that  he  has  lost  the 
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affection  of  his  wife,  but  that  such  loss  was  caused  by  the 
wrongful  conduct  and  inducement  of  the  defendant.  If  found 
entitled  to  recover,  then  the  jury  is  called  upon  to  consider 
the  question  of  damages ;  and,  in  order  that  the  amount  may 
be  reasonably  and  properly  proportioned  to  the  wrong  or 
injury,  it  is  of  prime  importance  that  there  be  evidence  of 
the  relations  existing  between  the  husband  and  wife  prior  to 
the  alleged  interference  between  them  by  the  defendant. 
True,  plaintiff's  neglect,  if  any,  of  his  wife,  his  ill  treatment 
of  her,  or  even  his  adultery,  would  not  of  itself  justify  defend- 
^  ant  in  enticing  the  wife  away  from  him ;  yet  if,  by  such 
f conduct,  plaintiff  had  already  completely  lost  his  wife's  love 
land  affection,  then  no  recovery  could  be  had  for  any  sum. 
J  If,  however,  it  should  be  found  that  the  wife  had  not  entirely 
^withdrawn  her  love  and  affection  from  her  husband,  and 
defendant  poisoned  her  mind  against  him  and  enticed  her 
to  abandon  him,  then  his  right  of  recovery  would  be  com- 
plete ;  but  evidence  of  any  lack  of  harmony  between  them,  or 
of  any  conduct  on  the  husband's  part  having  a  natural  ten- 
dency to  weaken  or  destroy  the  bond  of  conjugal  affection, 
would  still  have  to  be  considered,  as  we  have  just  suggested, 
upon  the  question  of  damages.  To  this  effect,  see  the  follow- 
ing authorities: 

**Any  unhappy  relations  existing  between  the  plaintiff 
and  wife,  not  caused  by  the  conduct  of  the  defendant,  may 
affect  the  question  of  damages,  and  were  properly  submitted 
to  the  jury ;  but  they  are  in  no  sense  a  justification  or  pallia- 
tion of  the  defendant's  conduct.  They  are  not  allowed  to 
affect  the  damages  because  the  acts  of  the  defendant  are  less 
reprehensible,  but  because  the  condition  of  the  husband  is 
such  that  the  injury  which  such  acts  occasion  is  less  than 
otherwise  it  might  have  been."  Hadley  v,  Heywood,  121 
Mass.  236. 

*  *  The  fact,  however,  that  the  plaintiff  and  his  wife  lived 
unhappily  together  before  the  defendant  appeared,  and  even 
were  much  estranged,  would  not  constitute  a  bar  to  the  plain- 
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tiff's  action^  but  would  go  ...  in  mitigation  of  damages." 
Preityman  v.  WiUiamson  (Del.),  39  Atl.  731,  734. 

''Circumstances  which  show  that  plaintiff  possessed  no 
comforts  of  a  domestic  character  are  proper  to  be  given  in 
evidence  in  mitigation  of  damages.  If  the  plaintiff  and  his 
wife  lived  unhappily  before  the  improper  advances  of  the 
defendant  such  evidence  is  pertinent.  The  defendant  can* 
not  be  chargeable  with  destroying  plaintiff's  domestic  com- 
fort when  he  never  enjoyed  such  comfort.  If  the  plaintiff 
was  in  the  habit  of  improper  intimacy  with  other  women 
his  sense  of  moral  propriety  could  not  be  much  offended  by 
the  loss  of  virtue  in  his  wife.  The  ^ilt  of  the  defendant  is 
not  therefore  diminished  but  the  plaintiff  has  suffered  less 
damage.  The  merits  of  plaintiff  but  not  the  demerits  of 
defendant  are  less ;  b6th  however  are  considered  by  the  jury 
in  forming  their  verdict,  and  all  circumstances  which  dimin- 
ish  the  one  or  enhance  the  other  are  proper  subjects  for  their 
consideration."    Smith  v,  Masten,  15  Wend.  (N.  Y.)  270. 

Complaints  by  the  wife,  before  the  alleged  wrongful  acts 
of  the  defendant,  of  ill  treatment  received  at  the  hands  of 
the  plaintiff  (her  husband),  are  admissible  in  evidence,  and 
their  exclusion  by  the  trial  court  is  reversible  error.  Palmer 
V.  Crook,  7  Gray  (Mass.)  418,  419. 

In  the  cited  case,  the  Massachusetts  court  says: 

''If  the  defendant  invaded  domestic  peace,  destroyed 
conjugal  felicity,  and  .  .  .  seduced  the  wife's  affections 
from  a  kind  and  tender  husband,  he  inflicted  a  much  more 
grievous  wrong,  and  incurred  a  far  heavier  penalty  in  dam* 
ages,  than  he  would  have  done  if  love,  harmony  and  affec- 
tionate intercourse  had  been  previously  impaired  or  lost, 
through  the  misconduct  and  cruel  treatment  of  the  husband. 
The  state  of  the  wife's  mind. and  feelings  towards  the  hus- 
band before  the  alleged  infidelity  is  therefore  directly  in  issue, 
as  bearing  upon  the  question  of  damages,  and  it  may  be 
shown,  in  the  usual  mode  in  which  proof  of  such  a  fact  is 
made  in  courts  of  law,  by  evidence  of  declarations  and  state*' 
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merits  of  the  wife,  indicating  the  condition  of  her  affections 
towards  her  husband  during  their  cohabitation  and  prior  to 
the  alleged  seduction.  Such  is  the  rule,  whenever  it  is  neces- 
sary to  show  the  mental  feelings  of  an  individual." 

So,  also,  it  is  said  by  the  Vermont  court : 

**In  actions  for  criminal  conversation,  it  is  relevant  to 
inquire  into  the  terms  on  which  the  husband  and  wife  lived 
together  before  her  connection  with  the  defendant."  Fratini 
V.  Caslani  (Vt.),  29  Atl.  252. 

See  also  Luick  v.  Arends  (N.  Dak.),  132  N.  W.  353,  364; 
Cross  V.  Grant,  62  N.  H.  675;  Homer  v.  Yance  (Wis.),  67  N. 
W.  720;  Perry  v.  Love  joy,  49  Mich.  529;  Edgell  v.  Francis 
(Mich.),  33  N.  W.  501. 

Our  own  cases  appear  to  be  entirely  consistent  with  the 
doctrine  of  the  foregoing  precedents,  tn  Bailey  v.  Bcnley,  94 
Iowa  598,  604,  it  was  held  error  to  exclude  proof  offered  by 
defendant  of  conduct  on  the  part  of  the  plaintiff  wife  which 
would  have  the  natural  tendency  to  lessen  or  alienate  from 
her  the  affections  of  her  husband.  In  Bailey  v.  Kennedy, 
148  Iowa  715,  720,  we  applied  the  principle,  saying: 

'*It  is  urged  in  argument  by  appellant  that  his  previous 
unhappy  relations  with  his  wife  constitute  no  bar  to  the 
present  action,  and  this  may  be  conceded  as  a  legal  propo- 
sition. But  these  unhappy  relations  are  a  very  important 
consideration  when  the  mere  loss  of  his  wife's  affection 
is  put  forward  by  the  plaintiff  as  a  circumstance  sufficient 
to  warrant  the  inference  that  such  loss  was  caused  by  the 
conduct  of  the  defendant,  even  though  such  conduct  was 
not  criminal  nor  in  itself  wrongful." 

See,  also,  Pooley  v.  Duiton,  165  Iowa  745,  750. 

Speaking  to  the  same  point.  Judge  Cooley  says: 

"The  extent  of  the  injury  in  any  ease  must  depend  in 
great  measure  upon  the  previous  relations  of  the  parties.  If 
these  were  cordial  and  affectionate,  and  such  as  are  expected 
to  exist  when  a  suitable  marriage  has  been  formed  under  a 
proper  sense  of  the  obligations  and  responsibilities  that  belong 
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to  it,  the  wrong  of  the  seducer  who  succeeds  in  withdrawing 
the  wife's  affections  from  her  husband,  and  induces  her  to 
live  with  him  a  life  of  shame,  it  is  impossible  adequately  to 
measure.  If,  on  the  other  hand,  the  husband  was  a  libertine, 
and  has  brought  shame  upon  his  family  by  his  own  notorious 
misconduct,  and  if  the  wife,  after  the  destruction  of  her 
affection  by  his  own  abuse  and  misconduct,  has  finally  sur- 
rendered her  own  honor,  it  is  difficult  to  understand  what 
claim  he  can  have  to  legal  consideration.  And  between  these 
extreme  eases  there  may  be  numerous  others  differing  so 
widely  in  their  facts  that,  while  it  may  be  wise  to  give  a 
right  of  action  in  all,  yet  the  measure  of  redress  must  be  left 
largely  to  the  discretion  of  the  proper  legal  tribunal,  which 
shall  be  at  liberty  to  award  much  or  little,  according  as  they 
find  that  much  or  little  has  been  lost  by  the  complaining 
party.  And  even  though  the  husband  may  himself  have  been 
chargeable  with  no  wrong  in  his  marital  relations,  yet  if  the 
wife's  affections  were  withdrawn  from  him  before  the  defend- 
ant is  chargeable  with  interference,  the  fact  is  important  as 
bearing  upon  the  question  of  damages."  1  Cooley  on  Torts 
(3d  Ed.),  page  467;  3  Wigmore's  Evidence,  §  1730. 

''Whenever  the  mental  feelings  of  an  individual  are  to 
be  proved,  the  usual  expressions  of  such  feelings  are  original 
evidence,  and  often  the  only  proof  of  them  which  can  be 
had."    Jacobs  v,  Whitcomb,  10  Cush.  (Mass.)  255. 

The  foregoing  citations  are  by  no  means  exhaustive  of 
the  list  of  authorities  to  the  same  general  effect.  The  rule 
recognized  by  them  is  too  well  established  to  be  successfully 
questioned,  and  is  grounded  in  reason  and  justice.  It  follows 
that  the  exclusion  of  the  testimony  of  the  witnesses  offered 
by  defendant  concerning  the  relations  existing  between  plain- 
tiff and  his  wife  prior  to  the  alleged  interference  of  the 
defendant,  was  erroneous. 

But,  say  counsel  for  appellee,  the  ruling  below  may  be 
sustained  on  the  ground  that  appellant  did  not  disclose  to 
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the  court  the  matters  to  which  the  witnesses  would  testify. 

2.  APPEAL  AND  BR-  ^^®  ^®  ^^^®  iuvoked  is  one  which  this  court 

tk>n":^urden^    ^^  applied   in   Several   cases,   and,  under 

questions  not  re-  appropriate  circumstanccs,  its  observance  can 

ng purpose,  ^^^.j^  j^^  material  prejudice  to  either  party; 

for  it  is  the  right  of  the  court  and  of  the  opposing  party  to 
have  interrogatories  to  witnesses  so  framed  as  to  afford  some 
reasonable  suggestion  of  the  nature  of  the  answer  sought 
to  be  elicited,  in  order  that  objections  may  be  intelligently 
made  and  ruled  upon.  But  this  rule  is  one  which  may  easily 
be  carried  too  far.  It  should  have  no  mere  technical  applica- 
tion, and  if,  in  view  of  the  nature  of  the  issues  being  tried, 
or  from  the  evidence  already  admitted,  or  other  circumstances 
apparent  to  court  and  counsel,  the  general  nature  of  the 
offered  testimony  is  reasonably  clear,  the  mere  fact  that  the 
question  does  not  disclose  the  very  answer  the  witness  is 
expected  to  make,  affords  no  shield  for  error  in  excluding  it. 
There  can  be  no  reasonable  doubt  as  to  the  purpose  of  defend- 
ant in  offering  this  evidence,  or  of  the  nature  of  the  testimony 
sought  to  be  obtained  from  the  witness.  Defendant  was 
charged  with  alienating  the  affections  of  the  plaintiff's  wife. 
He  alleged  in  his  answer  that  such  alienation  was  due  to  the 
plaintiff's  neglect  and  ill  treatment  of  his  wife,  and  to  his 
bad  conduct  and  general  worthlessness,  and  that  the  wife 
had  ceased  to  love  and  respect  him  long  before  the  time  of 
the  alleged  wrong  charged  to  the  defendant.  It  is  perfectly 
apparent  that,  for  example,  the  testimony  of  Mrs.  Covey 
was  offered  in  support  of  defendant's  claim  in  this  respect 
She  is  a  sister  of  the  wife's;  she  was  a  frequent  visitor  in 
the  home  of  the  Smiths  at  different  periods  and  at  different 
places  during  their  married  life;  she  had  opportunity  to 
know  the  relations  existing  between  husband  and  wife,  and 
had  talked  with  the  latter  many  times  concerning  such  rela- 
tions; yet  her  answers  with  relation  thereto  were  excluded. 
Such  answer,  if  confined  to  the  scope  of  the  question,  was 
neither  incompetent,  immaterial  nor  irrelevant,  and  it  con- 
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stituted  a  recognized  exception  to  the  rule  against  hearsay 
testimony.  Indeed,  the  ruling  went  still  further,  not  only 
refusing  to  hear  the  witness'  answer  as  to  the  main  fact, 
but  striking  out  all  she  had  said  in  a  preliminary  way  show- 
ing her  competency  to  speak  on  the  subject.  The  criticism 
is  even  more  clearly  applicable  in  the  ruling  upon  the  testi- 
mony of  Mrs.  Saihpson,  who,  as  we  have  already  shown, 
having  said  she  lived  in  the  same  house  with  husband  and 
wife,  and  shown  herself  quite  intimately  acquainted  with  their 
domestic  relations,  was  asked  to  state  fully  and  particularly 
anything  she  might  know  concerning  their  relations  with  each 
other.  This  evidence  was  taken  on  deposition,  and  the  wit- 
ness related  acts  and  conduct  coming  under  her  observation 
on  the  part  of  the  husband  toward  his  wife,  clearly  tending 
to  show  neglect  and  indifference  on  his  part,  and  spoke  of 
its  apparent  effect  upon  the  wife.  On  objection  of  plaintiff, 
both  question  and  answer  were  excluded.  There  was  in  this 
instance  no  uncertainty  in  question  or  answer.  Both  were 
competent,  under  the  rules  of  law  already  considered,  and 
defendant's  exceptions  to  these  rulings  must  be  sustained. 

There  is  still  another  ground  upon  which  the  rulings 
must  be  held  erroneous,  even  though  otherwise,  it  should  be 
thought  that  the  rule  contended  for  by  appellee  would  be 

applicable.    Plaintiff,  in  making  his  own  case^ 
'  vancyTmaterit'  offered  the  testimony  of  a  brother  of  the 

Setency :  evi- '   wifc's.    The  witucss,  after  showing  his  visits 
ence  similar  to 

that  of  adverse    to  the  family,  was  asked: 

party.  ' 

**Did  you  have  any  conversation  at  any 
time  during  that  period  with  your  sister  with  regard  to  her 
feelings  toward  her  husband  during  any  of  that  period  of 
timet*' 

He  was  also  asked  whether  he  saw  or  knew  of  anything 
between  Smith  and  his  wife  indicating  that  they  were  not  on 
affectionate  terms.  Defendant  objected  to  the  competency 
and  materiality  of  these  questions,  but  the  objections  were 
overruled,  and  the  witness  proceeded  to  repeat  statements 
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made  by  his  sister,  and  also  to  express  his  own  opinion  or 
conclusion  that  ''They  seemed  to  be  happy.  ...  I  saw 
nothing  between  them  which  indicated  a  lack  of  affection.'' 
Having  established  this  rule  of  evidence  for  the  trial  of  the 
case,  it  should  have  been  given  consistent  application  through- 
out ;  or,  if  the  court  concluded  that  the  first  ruling  was  erro- 
neous, it  should  have  been  withdrawn  and:  the  equilibrium  of 
advantage  restored  between  the  parties  by  striking  out  that 
which  had  been  erroneously  admitted.  We  think,  however, 
there  was  no  error  in  the  original  ruling.  To  say  the  least  for 
the  testimony  offered  by  defendant,  it  was  responsive  to  that 
introduced  by  plaintiff,  and  upon  the  same  line  of  interroga- 
tion, and  was,  therefore,  unobjectionable.  Scott  v.  Wilson,  157 
Iowa  31,  35;  Parker  v.  Railroad  Co.,  131  N.  C.  S27;  Farmers' 
H.  L.  C.  &  Reservoir  Co.  v.  White  (Colo.),  75  Pac.  415;  Ran- 
som V,  Bartley,  70  Mich.  379 ;  Jennys  v,  Simpson,  84  Vt.  127 ; 
Hays  V.  Metropolitan  St.  R.  Co.  (Mo.),  170  S.  W.  414. 

The  errors  pointed  out  are  material,  and  require  a 
reversal  of  the  judgment  below. 

II.  Appellant  argues  that  the  damages  assessed  are 
excessive,  and  we  are  strongly  impressed  with  the  conviction 
that  such  is  the  case,  and  the  seemingly  extraordinary  char- 
acter of  the  award  is  not  without  weight  in  emphasizing  the 
conclusion  above  expressed  that  a  new  trial  is  demanded  in 
the  interests  of  justice.  In  view  of  another  trial,  it  is  better 
that  we  do  not  discuss  those  features  of  the  record  leading 
to  this  conclusion. 

Other  errors  assigned  are  for  the  most  part  without 
merit.  The  remainder  are  of  a  character  not  likely  to  arise 
on  another  hearing. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  a  new  trial.    Reversed  and  Remanded, 

Deemer,  Gaynor  and  Preston,  JJ.,  concur. 


Dec.  1916]  Balcom  v.  City.  686 


Charles  O.  Balcom,  Appellant,  v.  City  op  Independence, 

Appellee. 

* 

TBIAL:     Jury  Q!iie8tioii»---KegUgeDce--IiiJui7  to  Blind  Pencm.     A 

1  jury  question  is  presented  whenever  tiiere  may  be  reasonable  dif- 
ference of  opinion  a^  to  the  inferences  and  conclusions  to  be  drawn 
from  the  facts  proven.  So  held  with  reference  to  the  facts  attend- 
ing the  falling  of  a  blind  man  into  a  street  excavation. 

NEGLIOENCE:     Contributory  Negligence— Jury  Question.     If  the 

2  question  of  the  contributory  negligence  of  a  blind  man  in  falling 
into  an  unguarded  excavation  in  a  public  street  is  for  the  jury, 
it  necessarily  follows  that  the  question  of  the  negligence  of  the 
city  in  leaving  the  excavation  unguarded  is  for  the  jury. 

MUNICIPAL  COBPORATIONS:     Negligence— Street  Excayatlons— 

3  Injury  to  Blind  Person.  The  act  of  a  city  in  allowing  an  excava- 
tion in  a  public  street  to  remain  unguarded,  may  be  negligent  as 
to  one  u>ho  can  see,  omd  \x>ho  hy  absolute  oofe  might  avoid  it.  It 
necessarily  follows  that  such  act  may  be  negligent  as  to  a  blind 
person. 

UUNICIPAL  COBPOBATIONS:    Negligence— Street  Excavations— 

4  Blind  Person— Degree  of  Care.  While  requiring  a  light  for  him 
who  can  see  an  excavation  in  a  public  street  when  there  is  light, 
proves  that  there  is  a  duty  to  protect  those  who,  for  any  reason, 
cannot  see,  it  does  not  follow  that,  because  one  precaution  will 
save  harmless  those  who  are  only  temporarily  without  sight, 
there  may  be  omitted  that  which  will  as  effectively  protect  those 

>   who  can  never  see. 

NEGUGENCE:    Acts  or  Omissions  Constituting— Duty  to  the  Blind. 

5  A  blind  man  should  use  more  precaution  because  he  is  blind,  but 
whosoever  does  that  which  may  injure  him  should  use  more  pre- 
caution than  would  be  necessary  were  the  one  to  be  affected  not 
blind.    The  duty  to  avoid  reoeivmg  and  doing  injury  is  correlative. 

MUNICIPAL  COBPOBATIONS:    Negligence— Street  Excavations— 

6  Blind  Persons — Ordinary  Care.  A  municipality,  in  making  exca- 
vations in  its  public  streets,  owes  only  ordinary  care  to  a  blind 
pedestrian;  but,  in  determining  whether  such  care  was  exercised, 
the  jury  should  take  the  blind  man' 8  infirmity  into  consideration. 

MUNICIPAL    COBPOBATIONS:    Negligence— TTse    of    Streets    by 

7  Blind  Persons — ^Knowledge  of  TTse— Effect.    There  is  no  room  for 
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the  contention  that  a  city  was  under  no  obligation  to  take  pre- 
cautions specially  adapted  to  protect  the  blind 'from  injury  from 
a  street  excavation,  because  not  bound  to  anticipate  use  of  the 
street  by  the  blind,  when  plaintiff,  a  blind  person,  had  continu- 
ously used  the  street  in  question,  with  the  knowledge  of  the  city, 
for  ten  years. 

mSGLIOEKCdB:     Oontilbatory   N^gUgenee— xnabanlcaded   Walks-^ 
*  8    Failure  to  Blake  Inquiry  as  to  Condition.    One,  though  blind,  Ib 
not  guilty  of  negligence  per  se  in  going  upon  an  unguarded,  un- 
barricaded  walk  without  making  inquiry  as  to  its  condition. 

MUNICIPAL  COBPOBATIONS:     Negligence — ^PubUc  Streets — Con- 
9    dition — ^Presumption.    Principle  recognized  that  a  pedestrian  has 
the  right  to  presume  that  the  city  has  kept  its  streets  in  a  rea- 
sonably safe  condition  for  travel. 

MUNICIPAL  COBPOSATIONS:    Negligence— Use  of  Stzeets^Unat^ 

10  tended  Blind  Person.  It  is  not  negligence  per  ae  for  a  blind 
man  to  walk  unattended  on  a  public  street. 

MUNICIPAL  COBPOBATIONS:    NegUgence— Use  of  Street  by  tbe 

11  Blind — ^Negligence  Per  Se.  A  blind  man  is  not  guilty  of  negli- 
gence per  ae  who  goes  upon  an  unguarded  walk,  though  unattended, 
and  falls  into  an  opening  therein,  and  who  for  ten  years  has  regu- 
larly traveled  along  said  street,  and  has  usually,  by  barricade  or 
bystanders,  been  warned  of  excavations  in  the  streets. 

Appeal  from  Buchanan  District  Court. — ^P.  G.  Platt,  Judge. 

« 

Wednesday,  December  13,  1916. 

Action  to  recover  for  personal  injury  of  plaintiff, 
charged  to  be  due  to  negligence  of  defendant..  A  verdict  was 
directed  against  plaintiff  on  the  ground  that  the  defendant 
was  not  negligent,  and  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  Plaintiff  appeals.  Reversed  and  Re- 
manded. 

Cook  it'  Cook,  for  appellant.  .^'."  ^'T** 

CJiappell  &  Todd,  for  appellee. 

Salinger,  J.— I.  Main  Street  in  the  defendant  eity  is  a 
paved  street  80  feet  wide,  and  runs  east  and  west.    Fourth 
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Avenue  crosses  it.  On  the  day  of  the  accident,  the  city 
began  a  ditch  at  the  intersection  of  Fourth  Avenue  and 
Main  Street,  running  south  from  the  south  line  of  that  street 
on  Fourth  Avenue  for  something  like  a  block.  It  was  some 
7  feet  deep,  and  of  sufficient  width  to  enable  defendant  to 
extend  its  water  mains.  Plaintiff  is  blind,  and  walked  by 
the  aid  of  tapping  in  front  of  himself  vidth  his  cane.  As 
he  was  walking  along  the  south  line  of  Main  Street,  and 
when  he  reached  the  point  where  the  ditch  began,  he  fell 
into  the  same  and  was  injured.  At  the  time  of  the  accident, 
no  one  was  near  the  south  line  of  Main  Street,  where  the 
ditch  began,  and  the  nearest  workman  was  about  a  block 
south  of  that  point.  At  the  point  where  the  accident  occurred, 
the  ditch' was  not  guarded  by  barriers  nor  in  any  other  way. 
It  is,  however,  true  that  the  end  of  the  ditch  was  far  enough 
to  the  south  so  that,  if  plaintiff  had  crossed  Fourth  Avenue 
at  its  intersection  with  Main  Street,  without  deviating  from 
an  exact  line  east  and  west,  he  would  have  kept  to  the  north 
end  of  the  ditch  and  have  passed  in  safety. 

Appellee  says,  in  support  of  the  ruling  directing  verdict, 
that,  if  plaintiff  sustained  any  injury,  **it  was  caused  by  his 
deviating  from  the  pavement,  especially  laid  for  foot  passen- 
gers,'* and  that,  if  he  had  kept  on  the  pavement,  he  would 
not  have  fallen  into  the  ditch.  That  is  true.  It  is  equally 
true,  however,  that,  if  the  city  had  put  some  boards  across 
the  ditch  for  a  distance  of  5  or  6  feet  south  of  the  south  line 
of  Main  Street,  or  erected  almost  any  sort  of  a  barrier  on 
the  south  line  of  the  street  and  across  the  north  end  of  the 
ditch,  then,  no  matter  how  much  plaintiff  had  in  reason 
deviated  from  walking  exactly  east,  he  could  not  have  fallen 
into  the  ditch. 

11.  We  concede  that  a  verdict  finding  that  defendant 
was  not  negligent  could  have  been  sustained.  But  what  we 
are  concerned  with  is  whether  the  trial  court  was  justified 
in  so  finding,  as  matter  of  law. 

Whenever  there  may  be  a  reasonable  difference  of  opinion 
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as  to  the  inferences  and  conclusions  to  be  drawn  from  the 
facts,  there  is  a  question  for  the  jury.     It  is  to  draw  the 

1.  Trial:  Jury  conclusions  from  both  disputed  and  undis- 
?iffl^crt^u?y'  Puted    facts.    Beach,    Contributory    Ne^- 

to  blind  person.     ^^^^^   (3^  5,^^^  g^    ^^q 

We  say,  in  Hunter  v.  Colfax  Cons.  Coal  Co.,  175 
Iowa  245,  "there  cannot  be  contributory  negligence  tmless 
there  be  negligence  to  contribute  to."    Whenever,  then,  we 

2.  nboliobncb:  ^^^^  ™^^^  ^^^t  it  was  a  jury  question 
^^^e^clfiury  whether  one  injured  by  an  obvious  defect 
question.  ^^  guilty  of  Contributory  negligence,  we 

have,  of  necessity,  held  that  it  was  a  jury  question  whether  the 
creation  of  such  defect  constituted  negligence. 

On  this  reasoning,  we  have  held  the  question  of  negli- 
gence to  be  for  the  jury:  where  the  defect  was  a  spike  pro- 
truding from  a  plank  in  a  sidewalk  some  1^^  or  2  inches 
(Rusch  V.  City,  116  Iowa  402,  at  403);  where  a  sidewalk 
was  obstructed  by  planks  kept  there  for  some  5  minutes,  and 
which  rose  some  5  or  6  inches  above  the  level  of  the  walk 
{Kaiser  v.  HaJin,  126  Iowa  561,  at  562) ;  where  tracks  were 
laid  in  a  public  street  with  the  space  between  the  main  rail 
and  guard  rail  wider  than  is  usual  or  necessary,  without 
properly  filling  below  the  balls  of  the  rails,  so  that  a  foot 
was  crushed  before  it  could  be  extricated  from  between  these 
rails  in  which  it  had  been  caught  {Goodrich  v.  Burlington, 
C.  R.  <&  N,  R.  Co.,  103  Iowa  412) ;  where  there  was  a  defect 
into  which  plaintiff  fell  because  he  slipped  {KendaU  v.  City, 
73  Iowa  241,  at  248) ;  where  the  sidewalk  was  *' badly  out 
of  repair''  {Sachra  v.  Manilla,  120  Iowa  562,  at  568) ;  where 
the  injury  resulted  because  one  walking  with  the  plaintiff 
stepped  upon  and  raised  a  loose  board  {Barnes  v.  Town,  96 
Iowa  675,  681 ;  Bailey  v.  City  of  Centerville,  115  Iowa  271, 
at  272) ;  where  several  boards  were  out  of  place,  a  number 
were  out  and  some  of  them  loose,  and  their  looseness  was 
noticeable  {Cox  v.  City,  111  Io\va  646);  where  a  hole  in  a 
plank  walk  was  made  by  the  breaking  out  of  one  plank,  and 
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plaintiff  fell  info  the  hole  because  his  foot  slipped  {Brawn 
V.  Incorporated  Town,  122  Iowa  640,  at  642) ;  in  a  case  of 
a  hole  in  a  crossing,  which  crossing  was  a  walk  about  3  feet 
wide,  of  boards  some  2  inches  thick  and  12  inches  wide,  and 
about  8  feet  of  the  middle  board  was  broken  and  removed, 
so  that,  at  aboujt  the  middle  of  the  broken  space,  there  was 
a  hole  or  depression  between  the  two  outside  boards,  vari- 
ously estimated  by  the  witnesses  as  from  2  to  12  inches  in 
depth,  and  the  accident  occurred  after  nightfall  (Nichols  v. 
Incorporated  Town,  96  Iowa  388,  at  392) ;  where  the  walk 
was  of  brick,  in  which  many  bricks  were  out  of  place,  and  in 
which  several  holes  had  been  dug,  the  particular  hole  into 
which  plaintiff's  foot  slipped  as  she  stepped  on  a  brick  next 
to  it  being  about  a  foot  in  diameter  and  3  or  4  inches  deep 
(Housenuin  v.  City,  124  Iowa  510).  This  case  holds  further 
that,  if  a  slip  throws  one  into  a  defect  that  would  have  done 
no  harm  had  there  been  no  slip,  it  does  not  settle  as  matter 
of  law  that  there  was  contributory  negligence.  And  see 
Nichols  V.  Incorporated  Town,  96.  Iowa  388,  at  392 ;  Brown 
V.  Incorporated  Town,  122  Iowa  640,  at  642 ;  Kendall  v.  City, 
73  Iowa  241,  at  248.  As  pointed  out  in  Rtisch  v.  City,  116 
Iowa  402,  at  403 : 

''Few  of  the  thousands  using  sidewalks  would  be  likely 
to  think  of  defects  (such  as  a  spike  protruding  some  2  inches). 
Pedestrians  intent  on  other  matters,  and  looking  out  for  their 
general  course,  usually  act  on  the  presumption  that  the  cily 
has  performed  its  duty,  and  is  maintaining  its  streets  in  a 
reasonably  safe  condition.  While  bound  to  make  use  of  their 
senses  and  exercise  the  caution  ordinarily  displayed  by  per- 
sons of  prudence,  they  are  not  required  at  their  peril  to  dis- 
cover every  defect,  even  though  open  and  visible.'* 

In  Kaiser  v.  Hahn,  126  Iowa  561,  it  was  held  matter  for 
consideration  that  one  injured  by  planks  6  inches  thick  lying 
across  the  walk,  was  dazzled  by  the  sun  shining  in  her  eyes 
and  on  the  planks,  and  for  that  reason  did  not  see  them,  and 

Vol.  178  Ia.- 


690  Balcom  V,  City.  [178  Iowa 

that  it  was  properly  left  to  the  jury  whether,  under  the  cir- 
cumstances, plaintiff  was  guilty  of  contributory  negligence. 


2a. 


So  far  as  these  cases  rule,  plaintiff  needs  no  aid  from  his 
blindness.    We  fail  to  see  any  substantial  distinction  betwe^ 
the  obviousness  of  planks  5  or  6  inches  thick  lying  across  a 
8.  Municipal  oor-  walk,  or  large  holcs  in  the  same,  and  a  narrow 
hgencef^airS^'  opcn  ditch  beginning  on  the  line  of  a  walk 
fnSun^^tobUnd     &i^d  SO  close  to  it  as  that  the  slightest  failure 
person.  .^  concentrating  thought  upon  the  walk,  or 

diversion,  or  the  slightest  deviation  from  walking  in  an 
exactly  straight  line,  will  cause  the  passerby  to  fall  into  it 
A  decision  that  falling  over  a  perfectly  obvious  obstruction 
may  be  found  not  to  constitute  contributory  negligence, 
though  it  was  possible  to  avoid  the  fall,  holds,  of  necessity, 
that  one  who  digs  a  pit  into  which  another  falls,  might  be 
found  guilty  of  negligence,  though  absolute  care  would  have 
avoided  falling  into  same.  In  other  words,  we  seem  fairly 
to  have  held  what  warrants  the  conclusion  that  putting  this 
ditch  in  that  place,  without  guard  or  protection  of  any  sort, 
would  leave  negligence  at  least  a  question  of  fact,  if  plaintiff 
had  not  been  blind.  And  if  this  is  so  as  to  those  who  can  see, 
it  certainly  was  not  less  negligent  because  its  consequence 
was  to  injure  a  blind  man.  If  the  care  used  will  not,  as 
matter  of  law,  protect  the  city  from  responding  to  those  who 
are  not  blind,  of  course  it  at  least  remained  a  jury  question 
whether  such  care  was  sufficient  to  protect  the  blind. 

Another  line  of  reasoning  re-enforces  this  position:  It 
should  not  be  disputed  that  the  city  was  bound  to  do  what  in 
reason  would  make  it  safe  for  those  not  blind  to  pass  over 

4.  MtjNiciPAi.coR-  *^^8  ^alt  ^^  a  ^^^^  ^5^^*-    I*  ^^®  ^o*  ^^^ 
ii^^™fXr"e1f'  had  fallen  into  this  ditch,  because  it  was  left 

bfi^^persSn':      without  light  or  barrier  on  a  dark  night,  it 

de^eeofcare.      ^j^^^j^    ^^^    y^    ^^^j^^    ^^^    ^j^^    abscnCC   ot 
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Uglit  iat  least  made  a  jury  question  on  whether  there  had 
been  negligeineet  And  yet  one  who  has  eyesight  is,  in  the 
case  suggested,  blind.  To  be  sure,  the  light  would  not  pro- 
mote the  safety  of  a  blind  man ;  but  that  is  adventitious.  We 
shAll  have  oecasion  to  discuss  whether  the  same  acts  will 
constitute  ordinary  care  as  to  the  blind  as  well  as  the  seeing. 
It  mifBces  to  say,  for  present  purposes,  that,  while  requiring 
a  light  for  him  who  can  see  when  there  is  a  light,  proves  that 
there  is  a  duty  to  protect  those  who  for  any  reason  cannot 
aee,  it  does  not  foUow  that,  because  one  precaution  will  save 
harmless  those  who  are  only  temx>orarily  without  sight,  there 
may  be  omitted  that  which  will  as  effectively  protect  those 
who  can  never  see.  Concede  that  there  is  a  duty  to  protect 
those  who  for  any  reason  cannot  protect  themselves  by  the 
use  of  sight,  and  you  admit  a  duty  to  do  that  which  will 
effectuate  protection,  without  reference  to  why  sight  will  not 
afford  protection.  Concede  that  there  must  be  a  light  for 
those  who  have  eyesight,  when  without  the  light  the  eyesight 
would  be  no  protection,  and  it  follows  that  there  is  a  duty 
to  goard  those  who  cannot  see,  though  a  light  be  furnished, 
by  guarding  them  with  that  which  will  be  as  much  a  protec- 
tion to  them  as  i$  the  latnp  to  one  whose  inability  to  see  is 
due  to  the  darkness  of  the  night. 

2b. 

Appellee  is,  in  effect,  driven  to  the  position  that,  because 
the  blind  should  do  more  than  the  seeing  to  avoid  being 
injured,  the  city  need  not  .take  as  much  care  to  protect  the 

blind  as  to  protect  those  who  can  see.    Some 
actsoromis-      color  IS  givou  this  argument  because  the 
to* :  duty  to  the  courts,  in  laying  down  the  undoubted  propo- 
sition that  due  care  was  exacted  of  the  blind 
as  well  as  the  seeing,  and  that  ordinary  care  might  require 
more  of  the  blind  than  those  who  had  their  sight,  have  failed 
to  make  clear  that  the  obligation  was  correlative,  and  that, 
therefore,  even  as  the  blind  man  should  use  more  precaution 
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because  he  was  blind,  whosoever  did  that  which  might  injure 
him  should  use  more  precautions  than  would  be  necessary 
where  the  one  to  be  affected  was  not  blind.  Part  of  the  hold- 
ing in  Y eager  v.  Incorporated  Town  of  Spirit  Lake,  115  Iowa 
593,  is  that  all  required  of  a  blind  maii  who  falls  on  a  defective 
sidewalk  is  the  ordinary  care  due  under  the  circumstances. 

One  holding  of  Hill  v.  City  of  Glenwood,  124  Iowa  479, 

is  that  the  care  required  of  the  blind  is  the  ordinary  and 

reasonable  care  of  one  of  average  prudence  and  foresight; 

6.  Municipal  COR-  ^^*^  there  is  no  precise  definiticm  of  ordinary 

^gence^Btr^'  carc ;  but  it  may  be  said  that  it  is  such  care 

Sfmd^^rrni:     as  an  ordinarily  prudent  person  would  exer- 

ordinary  care.         -  ji-i-  x  ji.iji 

CISC  under  like  circumstances,  and  should  be 
proportioned  to  the  danger  and  peril  reasonably  to  be  appre- 
hended from  a  lack  of  proper  prudence;  that  such  blind 
person  is  not  required  to  exercise  a  higher  degree  of  care  and 
caution  than  a  person  ordinarily  would  be  expected  or 
required  to  use,  had  he  full  possession  of  his  sense  of  sight; 
that  the  plaintiff's  blindness  is  simply  one  of  the  facts  to 
which  the  jury  must  give  consideration,  in  finding  whether 
he  did  or  did  not  act  with  the  care  which  a  reasonably  prudent 
man  would  ordinarily  exercise  when  burdened  by  such  infirm- 
ity; that  the  blindness  should  be  considered;  and  that  the 
finding  on  whether,  ordinary  care  and  prudence  was  exercised 
should  rest  upon  so  considering,  and  also  considering  all  other 
surrounding  facts  and  circumstances.  True,  in  arriving  at 
what  constitutes  ordinary  care,  there  must  be  considered  all 
conditions  which  surround  those  who  are  charged  with  a 
failure  to  exercise,  or  defend  with  having  used,  ordinary  care. 
Cooke  V.  Baltimore  Traction  Co.  (Md.),  31  AtL  327,  329; 
Holly  V.  Boston  G.  L.  Co,,  8  Gray  (Mass.)  123,  131;  Tibby  v. 
Missouri  Pac.  R.  Co.,  82  Mo.  292.  And  this  includes  consid- 
eration of  blindness,  other  infirmities,  and  all  circumstances 
bearing  on  the  question  as  to  what  care  was  reasonably  neces- 
bsltj  to  insure  his  safety.  Neff  v.  Town  of  Wellesley  (Mass.), 
20  N.  E.  111.    The  Yeager  case,  supra,  holds  that,  while  such 
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is  the  standard,  the  requirement  of  ordinary  care  is  not 
** ordinarily"  increased  by  defects  of  sight,  and  such  defects 
do  not,  of  themselves,  prevent  one  from  going  into  a  public 
street.  In  the  Hill  case,  supra,  after  affirming  that  more 
might  be  required  to  constitute  ordinary  and  reasonable  care 
where  the  plaintiff  is  blind,  it  is  said  that  yet  * '  the  streets  are 
for  the  use  of  the  general  public,  without  discrimination ;  for 
the  weak,  the  lame,  the  halt  and  the  blind,  as  well  as  for  those 
possessing  perfect  health,  strength  and  vision;"  and  the  law 
casts  upon  one  no  greater  burden  of  care  than  upon  the  other. 
While  ordinary  care  is  all  that  is  required,  what  is  such  care 
differs  under  varying  circumstances,  and  more  will  be 
required  to  constitute  it  in  one  case  than  in  another.  Oraham 
v.  Town  of  Oxford,  105  Iowa  705,  708 ;  Hoover  v.  Town,  110 
Iowa  571,  at  573,  574.  It  is  held,  in  Winn  v.  City  of  Lowell, 
1  Allen  (Mass.)  177,  and  1  Thompson,  Negligence  (2d  Ed.), 
316,  that  one  with  defective  eyesight  is  under  obligation  to 
do  more  for  maintaining  ordinary  care  than  one  who  is  not 
thus  aflaicted.  And  so  in  Foy  v.  City  (N.  C),  35  S.  E.  609. 
Kaiser  v.  Hahn,  126  Iowa  561,  564,  holds  that,  while  the  blind 
do  have  the  same  right  to  use  the  streets  as  others  have,  one 
thus  aifficted  was  bound  to  do  more  for  accomplishing  ordinary 
care  than  is  required  of  one  who  has  full  possession  of  his 
faculties. 

It  is  easily  seen  how  all  this  emphasis  upon  the  sound 
position  that  a  blind  person  must  do  more,  to  be  in  the 
exercise  of  ordinary  care,  than  would  be  required  if  he  had 
all  his  faculties,  has  led  to  the  impression  that  one  who 
injures  a  person  under  such  disability  need  have  no  regard 
for  it,  and  need  do  no  more  than  would  be  required  for  the 
protection  of  one  who  can  see.  Careful  analysis  of  these 
holdings,  however,  makes  clear  that  they  involve  no  more  than 
emphasis  upon  half  of  a  correct  proposition,  and  do  not 
establish  one  rule  for  a  blind  plaintiff  and  another  for  those 
whose  act  injures  him.  And  we  say  in  the  HiU  case  that 
both  are  required  to  exercise  the  reasonable  care  of  a  person 
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of  average  prudence  and  foresight.  Unless  this  be  so^  it 
would  work  out  that,  while  the  blind  have  equal  rights  in 
the  use  of  the  streets  upon  ordinary  care  in  using  the  right, 
they  must  do  more  than  those  who  are  not  blind,  in  order  to 
exercise  ordinary  care ;  and  that,  while  the  city  must  recognize 
the  full  right  of  the  blind  to  travel  in  the  streets,  it,  on  the 
contrary,  is  held  to  do  no  more  than  it  must  for  those  who  are 
not  blind.  Well-considered  cases,  speaking  to  the  very  point, 
clear  up  this  confusion  of  thought.  In  Kaiser  v,  Hdhn,  126 
Iowa  561,  562,  it  appeared  that  plaintiff's  eyes  were  weak 
from  recent  illness,  and  that  she  was  wearing  colored  glasses 
to  protect  them  from  the  glare  of  the  sun,  and  we  hold  that 
this  may  be  considered  upon  whether  there  was  an  excuse 
for  failure  to  see  an  obstruction  on  the  walk  which  would  be 
perfectly  plain  and  obvious  to  one  with  ordinarily  clear  vision. 

Smith  V.  Wildes  (Mass.),  10  N.  E.  446,  was  an  action 
of  tort  for  injuries  to  the  plaintiff,  a  blind  person,  who  feU 
through  a  trapdoor  in  the  sidewalk  in  front  of  the  premises 
of  defendants  on  a  much  frequented  street.  It  appeared  that 
defendant  caused  the  trapdoor  to  be  opened,  and  put  up  no 
guards  to  keep  persons  from  walking  into  the  hole,  and  had 
nobody  there  whose  special  duty  it  was  to  look  out  for  and 
warn  persons  who  might  be  approaching ;  and  it  was  held  that 
the  question  of  defendants 'negligence  must  be  left  to  the  jury. 

In  Foy  V,  City  of  Winston  (N.  C),  35  S.  E.  609,  it 
became  necessary  to  dig  a  ditch  18  inches  deep  and  15  inches 
wide  from  the  curb  line  of  the  street  across  the  sidewalk. 
When  the  workmen  quit  for  the  day,  they  left  a  plank  or 
planks  across  part  of  the  ditch,  and  hung  up  a  red  lantern, 
lighted,  to  warn  pedestrians.  Shortly  afterwards,  the  plain- 
tiff, who  was  blind,  and  who  was  regularly  accustomed  to 
walk  along  the  street,  came  along,  and  fell  into  the  ditch 
and  was  injured.  One  position  taken  in  the  request  for 
instructions  is  that,  the  contractor  having  placed  a  plank  or 
planks  across  part  of  the  ditch,  and  having  hung  up  a  red 
lantern,  lighted,  to  warn  pedestrians,  the  defendant,  as  a 
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matter  of  law,  even  if  responsible  for  the  conduct  of  the 
contractor,  was  not  negligent.  It  is  held  that  this  instruction 
was  proper,  but  only  so  with  a  qualification  given,  that  these 
precautions  of  the  contractor  should  be  considered  by  the  jury, 
and  that  it  was  for  them  to  say  whether  or  not  they  were 
suflScient  to  enable  a  person  of  ordinary  prudence,  in  the 
exercise  of  ordinary  care,  to  have  pajased  with  reasonable 
safety. 

2c. 
The  argument  suggests  itself  that  the  city  is  not  bound 
to  take  precautions  specially  adapted  to  protect  the  blind, 
because  it  is  not  bound  to  anticipate  that  they  will  pass  upon 

its  walks.    As  will  presently  be  seen,  some 
'•  ^^^^f:^.  such  position  is  dealt  with  in  Webb's  PoUock 

llgence :  use  of  _  -ni  ■•*  •  t^t» 

streets  by  blind   on  Torts,  Enlarged  American  Edition,  pp. 

persons :  knowl-  ?  o  j    jtjt 

edge  of  use  :ef-   564,  565.     If  the  defendant  was  negligent, 

there  was  a  failure  of  duty,  which  is  or  may 
be  a  tort.  The  tetm  includes  wrong  suffered  in  consequence 
of  the  negligence  or  malfeasance  of  others,  when  the  remedy 
at  common  law  was  an  action  on  the  case.  Holmes  v.  0.  &  C 
fi.  Co.,  5  Fed.  75,  ,77;  Mills  v.  United  States,  46  Fed.  73S-748. 
And  that  which  is  also  a  breach  of  obligation  may,  by  being 
negligent  performance  of  a  duty,  base  a  measure  of  damages 
not  allowed  in  mere  breach  of  contract.  Cowan  v.  Western 
Union  Tel.  Co.,  122  Iowa  379.  In  cases  of  tort,  it  becomes 
immaterial  whether  the  wrongdoer  could  anticipate  that  which 
in  fact  resulted  from  his  wrong.  And  it  suffices  that  that 
which  happened  could  and  did  result  from  the  wrong.  Brown 
V.  CJticago,  M.  &  St.  P.  B.  Co.  (Wis.),  41  Am.  Rep.  41,  48, 
49;  Oalveston,  H.  cfe  S.  A.  B.  Co.  v.  Hennigan  (Tex.),  76 
S.  W.  452,  453 ;  Cincinnati,  H.  &  I.  B.  Co,  v.  Eaton,  94  Ind. 
474,  478 ;  Texas  &  P.  B.  Co.  v.  Carlin,  111  Fed.  777 ;  Doyle 
V.  Cliicago,  St.  P.  &  K.  C.  B.  Co.,  77  Iowa  607,  610.  If  we 
applied  this  rule  here,  it  would  preclude  defendant  from 
urging  that  it  was  under  no- obligation  to  anticipate  that  any 
blind  man  would  pass  over  this  walk  at  the  point  where  the 
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ditch  came  up  to  the  south  line  of  the  walk.  Under  an 
application  of  that  rule,  it  would  be  bound  for  the  conse- 
quences if  no  blind  man  had  ever  before  used  a  walk  in  the 
town.  But  it  is  manifest  that  we  need  not  go  so  far,  because 
this  particular  blind  man  was,  at  the  time  when  injured, 
traveling  the  route  he  had  taken  for  ten  years  to  go  between 
his  home  and  the  business  portion  of  the  town.  There  is  and 
can  be  no  pretense  that  the  defendant  was  in  ignorance  of 
this.  If,  then,  it  had  a  duty  to  use  precautions  as  to  this 
excavation  which  would  protect  the  blind  as  well  as  those  who 
were  not  blind,  it  cannot  avoid  this  responsibility,  as  matter 
of  law,  on  the  theory  that  the  passage  of  this  blind  man  was 
unforeseen,  and  not,  in  reason,  to  be  anticipated.  For  these 
reasons,  the  holding  of  Webb's  Pollock  on  Torts,  supra,  has 
no  application.  It  is  there  said  that,  if  a  workman  throws  a 
heavy  object  from  his  roof  in  a  country  village  where  few 
passersby  are,  he  is,  at  all  events,  free  from  criminal  liability 
if  he  calls  out  to  all  people  to  have  d  care,  even  though  some 
passerby  be  deaf;  that  the  suflFering  of  that  person  is  his 
misfortune,  which,  though  unaccompanied  by  any  imprudence 
on  his  part,  cannot  be  set  down  to  the  fault  of  the  workman. 
But  this  is  limited  to  where  the  workman  had  no  particular 
reason  to  suppose  the  next  passerby  would  be  deaf,  and  it  is 
of  that  case  that  it  is  said  that  he  was  bound  only  to  such 
caution  as  suffices  for  those  who  have  ears  to  hear.  And 
there  is  the  further  statement  that,  on  the  other  hand,  it 
seems  clear  that  greater  care  is  required  when  it  does  appear 
that  one  is  dealing  with  persons  of  less  than  ordinary  faculty, 
and  that,  in  such  cases,  it  will  not  discharge  liability  to  show 
merely  that  men  with  good  hearing  or  sight  would  have  come 
to  no  harm. 

It  is  said  uniformly  that  the  blind  and  the  halt  have  as 
much  right  to  the  use  of  the  street  as  those  who  have  posses- 
sion of  their  faculties.  It  would  seem  that  the  recognition  of 
this  right  would  require  not  only  that  the  blind  should  take 
their  condition  into  consideration  when  traveling,  but  that 
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the  city,  in  dealing  with  its  passageways,  should  also  take 
the  rights  of  the  blind  pedestrian  into  consideration.  The 
very  cases  that  emphasize  the  additional  care  that  the  one 
under  disability  ought  to  exercise,  emphasize  at  times  that 
the  blind  have  a  right  upon  the  public  street  as  well  as  those 
who  can  see,  and  some  of  the  cases  say,  in  terms,  that  the 
duty  to  use  more  diligence  in  order  to  exercise  due  care  is 
mutual. 

We  reach  the  conclusion  that,  while  the  city  owed  no  one 
more  than  ordinary  care,  it  was  a  question  for  the  jury 
whether,  in  consideration  of  plaintiff's  infirmity,  it  had  exer- 
cised that  degree  of  care;  that  it  was  for  the  jury  whether 
defendant  had  failed  in  its  duty  to  plaintiff. 

III.  A  few  days  before  the  accident  in  suit,  an  excava- 
tion was  made  in  the  center  of  Main  Street.  While  plaintiff 
knew  of  this,  it  appears  that  it  was  filled  up  before  plaintiff, 
was  injured,  and  he  advised  of  it.  He  had  made  no  inquiries 
as  to  whether  any  excavating  beginning  on  the  south  line  of 
Main  Street  was  being  done,  but  says  that,  whenever  there 
was  excavating  in  the  street,  *' there  is  generally  something 
up.  When  I  come  to  a  crossing  I  go  slow,  and  generally  there 
is  a  box  or  board  or  something  to  warn  a  fellow,  or  someone 
standing  there.  There  is  always  someone  standing  by  watch- 
ing them  work  that  would  tell  me  they  were  digging  in  the 
street.    In  that  way  I  would  learn  about  the  digging." 

At  the  time  of  his  injury,  no  one  was  near  the  end  of 
this  ditch,  and  the  nearest  workman  was  about  a  block  south 
of  Main  Street.  As  said,  plaintiff  had  made  no  inquiries  as 
to  whether  any  excavating  was  being  done  beginning  on  the 
south  line  of  Main  Street,  and  did  not  know  of  this  excava- 
tion. On  the  day  before  his  injur}'-,  he  went  west  on  the 
south  side  of  Main  Street.  It  was  his  habit  to  tap  with  his 
cane  in  front  and  to  the  right.  This,  when  he  was  going 
west,  naturally  took  him  farther  north  and  away  from  the 
point  where  this  ditch  was  later  begun  than  would  be  the 
case  when  he  was  walking  east,  which  he  was  doing  when 
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injured.  But  he  had  gone  east  the  evening  before,  and  does 
not  remember  whether  the  street  was  torn  up  then.  At  the 
time  of  his  injury,  he  was  alone,  and  was  feeling  his  way 
with  his  cane.  He  tapped  with  it  in  front  and  a  little  to  his 
right,  and  kept  it  on  the  edge  of  the  paving,  and,  according 
to  defendant,  ''tapped  along  until  he  came  to  a  place  where 
there  was  nothing  to  put  his  cane  on,  and  at  the  same  time 
stepped  into  the  ditch.'' 

The  position  of  appeUee  is  well  indicated  by  its  motion 
to  direct  verdict,  which  urged,  aside  from  the  claim  that 
defendant  was  not  negligent,  that  plaintiff  had  failed  to  show 

that  he  was  free  from  contributory  negli- 
contributory       gcncc,    bccausc    the    cvidence    aflSrmativcly 

negligrence :  un-      ,  ^i     ^  i      i  ^i     ^  ^i  •  i 

barricaded         shows  that  he  faticw  that  the  excavation  where 
to  make  Inquiry  the  accident  occurred  was  being  made,  and, 

aa  to  condition.  ^  '         ^ 

though  totally  blind,  made  no  inquiry  as  to 
the  condition  of  the  street,  and  because  he  voluntarily  and 
without  necessity  went  from  the  paving  without  knowing 
he  could  do  safely,  and  fell  into  the  ditch ;  and  if  he  sus- 
tained any  injury,  it  was  caused  by  his  deviating  from  the 
pavement  especially  made  for  foot  passengers.  It  cannot  be 
held,  as  matter  of  law,  that  plaintiff  knew  that  this  ditch 
was  being  excavated.  So  the  dispute  narrows  to  whether  it 
can  be  said,  as  matter  of  law,  that  he  was  guilty  of  contribu- 
tory negligence  because  he  went  upon  this  walk  without 
ascertaining  whether  this  excavation  was  being  made  and 
being  left  unguarded  and  without  barricade. 

The  question  of  whether  contributory  negligence  was 
for  the  jury  has  been  considered  to  quite  an  extent  in  passing 
upon  whether  the  city  was,  as  matter  of  law,  free  from  negli- 
gence. The  trend  of  what  has  been  said  upon  this  is  that 
the  negligence  of  plaintiff  was  also  for  the  jury.  This  may 
be  added: 

a.  Where  an  unguarded  ditch  has  made  an  opening  in 
the  walk,  the  city  cannot  urge  that  plaintiff  was  guilty  of 
negligence,  as  matter  of  law,  for  going  upon  such  walk;  fbr 
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an  ongaarded,  unbarricaded  walk  is  an  invitation  to  go  upon 
it.  Cox  V.  City,  111  Iowa  646,  647 ;  Barnes  v.  T(njon  of  Marcus, 
96  Iowa  675,  682. 

b.  Plaintiff  had  the  right  to  assume  defendant  had  kept 
the  street  in  reasonably  safe  condition  for  travel.  Barnes  v. 
Town  of  Marcus,  96  Iowa  675,  681.    He  was  not  bound  to 

9.  Municipal  COB-  anticipate  that  it  would  create  some  specific 
K'^™*'nubu?"  obstruction.  Kaiser  v.  Hdhn,  126  Iowa  561. 
tionl^pr^ump-    While  the  city  may  not  be  affected  in  whole 

with  the  degree  of  care  due  from  a  carrier, 
it  was  under  obligation  to  keep  reasonably  safe  all  premises 
80  immediately  adjacent  to  the  street  as  that  danger  there 
might  reach  those  who  walked  the  street.  And  it  has  been 
held  as  to  carriers  that,  where  adjacent  streets  or  premises 
must  be  used  to  cross  a  street  car  track,  or  to  approach  to  or 
go  away  from  that  track,  the  carrier  is  bound  to  know  whether 
these  adjacent  premises  are  in  a  safe  condition  for  such  use. 
Conroy  v.  Twenty -third  St.  R.  Co.,  52  How.  Prac.  (N.  Y.)  49,- 
FiUingJiam  v.  St.  Louis  Trans.  Co.  (Mo.),  77  S.  W.  314; 
Haselton  v.  Portsmouth,  K.  &  T.  St.  R.  Co.  (N.  H.),  53  Atl. 
1016;  Fash  V.  TJiird  Ave.  R.  Co.,  1  Daly  (N.  Y.)  148.  And 
that  it  is  the  duty  of  the  carrier  to  warn  the  passenger  who 
gets  off  close  to  a  ditch  covered  by  water  so  as  not  to  be 
noticeable,  of  the  existence  of  the  ditch,  if  it  is  known  to  the 
carrier,  though  it  be  not  its  duty  to  fence  the  ditch.  Mac- 
Donald  V.  St.  Louis  Transit  Co.  (Mo.),  83  S.  W.  1001.  And 
where  a  passenger  is  injured  getting  off,  by  reason  of  an 
excavation  at  the  car  stop,  he  being  ignorant  and  the  carrier 
knowing  of  it,  the  latter  is  liable;  though  this  is  not  on  the 
theory  of  being  responsible  for  the  dangerous  excavation, 
but  for  failure  to  give  a  warning.  Ft,  Wayne  Traction  Co,  v. 
Morvilius  (Ind.),  68  N.  E.  304. 

10.  Municipal  COR.  ^'  ^^  ^^  ^^^^  ^  matter  of  law,  negligence 
negligence':  use  ^^^  ^  blind  persou  to  Walk  Unattended  on  a 
attendedTiiind  public  street.  Smith  V.  Wildes  (Mass.),  10 
person.  ^   p,  ^g  .  ^.^^  ^  ^^^^^^  (Mass.) ,  20  N.  E.  111. 
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d.  Where  a  blind  man  fell  into  an  open  ditch  in  a  street, 
ij;  was  not  error  to  refuse  an  instruction  that  it  was  negli- 
gence for  the  blind  man  to  use  the  streets  without  an  attend- 
II  MuNiciPAi,  COR-  ^^^f  ^^  unless  he  constantly  felt  his  way  with 
'  neliige'S.V:  use  his  Staff.  Foy  V.  City  of  Winstou  (N.  C), 
biindfneeTi^*''*  35  S.  E.  609.  We  are  satisfied  by  our  own 
gence  per  se,  (je^isious  that  plaintiff  was  not,  as  a  matter 
of  law,  guilty  of  contributory  negligence.  It  is  conceded,  as 
it  must  be,  that  plaintiff,  though  blind,  had  the  right  to  use 
the  streets.  He  was  required  in  so  doing  to  use  no  more  than 
ordinary  care.  While  the  authorities  hold  that  ordinary  care 
on  the  part  of  a  blind  traveler  requires  more  of  him  than 
is  required  of  one  in  possession  of  all  his  senses,  this  but  goes 
to  degree.  Usually,  it  is  no  more  the  function  of  the  court, 
rather  than  that  of  the  jury,  to  determine  whether  what  is 
ordinary  care  on  the  part  of  a  blind  man  has  been  exercised, 
than  is  tilie  deciding  whether  a  passenger  who  needs  to  do  less 
to  be  ordinarily  careful,  has  been  ordinarily  careful.  The 
application  of  authority  to  fact  questions  is  always  met  by 
the  difficulty  that  the  facts  in  two  cases  are  never  alike.  But 
we  are  persuaded  plaintiff  w^as  at  least  as  much  in  the  exercise 
of  ordinary  care  as  the  one  in  Yeager  v.  Spirit  Lake,  115 
Iowa  593,  and  Hill  v.  City  of  Glenwood,  124  Iowa  479,  wherein 
we  hold  contributory  negligence  to  be  for  the  jury.  W^e  are 
not  prepared  to  hold,  as  matter  of  law,  that  a  blind  man,  who 
rests  on  ten  years'  experience  that  there  were  people  at  hand 
to  warn  him  of  excavations,  and  that  there  was  usually  a 
bar  or  obstruction  to  apprise  him  of  it,  and  ten  years'  safe 
travel  on  the  route  where  hurt,  is  guilty  of  contributory 
negligence  because  he  fails  to  inquire,  at  all  times  during  all 
these  years,  whether  there  are  new  excavations  on  or  danger- 
ously near  to  the  path  which  is  his  usual  route  between  home 
and  business,  and  in  going  over  which  he  uses  the  precaution 
of  tapping  with  a  cane  in  front  of  him. 

It  was  error  to  take  the  negligence  of  either  party  from 
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the  jury.    Wherefore,  the  judgment  below  must  be  reversed. 
— Reversed  and  Remanded, 

Evans,  C.  J.,  Ladd  and  Oaynor,  JJ.,  concur. 


A.  P.  Cowley  et  al.,  Appellees,  v.  Charles  R.  Reynolds  et  al., 

Appellants. 

DRAINS:  Subdistricta— Bight  to  Connect  with  Outlet— Lands  Oat- 
1  Bide  District.  Owners  of  land  within  a  drainage  subdistrict,  for 
the  oonstruction  »f  the  main  drain  of  which  they  have  been  as- 
sessed, cm  Buoli  lands  only,  may,  provided  they  follow  the  general 
course  of  natural  drainage,  ao  drain  their  lands,  both  vHthin  and 
without  said  subdistrict,  as  to  connect  with  the  main  drain  of  the 
subdistrict,  even  though  by  so  doing  an  unsuspected  burden  is 
cast  upon  such  main  drain.  In  other  words,  the  creation  of  a 
public  drainage  improvement  does  not  destroy  or  abridge  the 
landowner's  right  to  avail  himself  of  natural  watercourses.  (See 
Sections  1989-a23,  1989-a53,  Code  Supp.,  1913.) 

WATERS  ART)  WATBRCOURSES:    Diversion  of  Waters — Shorten- 

2  ing  Cteiwral  Course  of  Natural  Drainage.  The  requirement  that, 
in  drainage  improvements,  the  general  course  of  natural  drainage 
shall  be  adhered  to,  is  not  violated  by  cutting  through  intervening 
elevations  of  land,  and  thereby  so  leading  the  improvement,  wholly 
on  one's  own  land,  through  a  short  ^mt,  that  the  waters  reach  the 
same  ultimate  outlet  as  would  otherwise  be  reached  in  a  round- 
about  way.  So  held  wheFe  a  landowner,  with  lands  within  a  drain- 
age subdistrict,  cut  through  elevations  on  such  lands  in  prder  to 
drain  lands  not  within  such  subdistrict,  all  the  lands  having  the 
same  general  course  of  natural  drainage.  (See  Sections  1989-a23, 
1989-a53,  Code  Supp.,  1913.) 

SQUITT:    Decree-  Imposition    of    Equitable    Conditions— Drains. 

3  Equitable  conditions  will  not  be  imposed  on  a  landowner  within 
a  drainage  subdistrict  as  a  condition  precedent  to  his  right  to 
use  the  main  drain  of  the  district  for  the  drainage  of  lands  out- 
side the  district,  on  which,  of  course,  he  has  not  been  assessed, 
wh^i  it  appears  (a)  that  said  main  drain  is  sufficient  to  carry 
said  added  drainage;  (b)  that  the  complaining  parties  will  not 
be  injured,  and  will,  in  a  degree,  be  benefited;  (c)  that  shortcom- 
ing in  the  main  drain  will  not  be  caused  by  said  added  drainage; 
(d)    that  the   landowner   so  seeking  to   use   the  drain   was   not 


702  Cowley  v.  Reynolds.  [178  Iowa 

blameable  for  the  insufficiency  in  size  of  the  subdistrict;  and  (eT 
that  such  landowner  was  furnished  nothing  by  the  subdistrict 
except  the  opportunity  to  build  to  an  outlet,  but  was  assessed  at 
$14  per  acre — the  highest  in  percentage  within  the  district. 


Appeal  from  Wright  District  Court, — J.  L.  Kamrab,  Judge. 

Wednesday,  December  13, 1916. 

Suit  in  equity,  to  enjoin  the  alleged  diversion  of  water 
from  its  natural  watercourse.  There  was  a  decree  for  the 
plaintiffs,  and  the  defendants  appeal. — Beversed, 

B.  H.  MaLlory  and  Birdsall  &  Birdsall,  for  appellants. 

Peterson,  McOrath  <fe  Archerd,  for  appellees. 

1.  Drains  :  subdis-  EvANS,  C.  J.— Reference  to  the  following 

trlcts :  right  to  '  ° 

outiet^^iands       P^^*  ^^^  be  an  aid  to  an  understanding  of 
outside  dis-        ^j^^  evidence. 

The  said  plat  was  prepared  by  an  engineer^  At  the 
instance  of  the  defendants,  and  was  offered  in  evidence  by 
the  defendants.  In  some  specific  respects,  its  correctness  is 
disputed  by  the  plaintiffs,  and  the  questions  thus  raised  will 
be  considered  in  the  opinion.  Otherwise,  the  general  correct- 
ness of  the  measurements  and  elevations  shown  on  the  plat 
is  well  supported  by  the  evidence,  and.  is  not  challenged. 
The  plaintiffs.  Leach,  Cowley  and  Smith,  are  the  principal 
landowners  in  a  certain  drainage  subdistrict,  No;  73,  which 
subdistrict  is  a  part  of  the  original  district,  No.  7.  The 
defendants  are  the  joint  'OWners  of  the  northeast  quarter  of 
Section  2,  which  land  is  located  at  the  head  of  Subdistrict  No. 
73.  Subdistrict  No.  73  was  laid  out  so  as  to  include  30  acres 
of  the  defendants'  land  in  their  southwest  40,  and  5  acres 
thereof  in  their  southeast  40,  the  rest  of  the  land  of  the 
defendants  being  omitted  from  the  subdistrict.  The  defend- 
ants claim  that  all  their  land  within  the  boundaries  indi- 
cated upon  the  plat  has  its  natural  course  of  drainage  towards 
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the  south,  and  is  within  the  same  general  watershed  as  Sub- 
district  No.  .73.  The  plaintifFs  claim  that  there  is  a  natural 
divide  which  separates  the  35  acres  included  within  the  sub- 
district  from  the  land  of  the  defendants  lying  farther  north. 
The  defendants  were  proceeding  to  tile-drain  their  land,  in 
such  a  way  as  to  carry  the  water  into  the  main  drain  of 
Subdistrict  No.  73,  and  were  restrained  therefrom  by  the 
institution  of  this  suit.  Such  is  the  general  nature  of  the 
controversy.  Original  District  No.  7  includes  all  the  lands 
of  all  the  parties  hereto.  Its  main  drain  is  an  open  ditch, 
and  has  its  head,  as  shown  on  the  map,  in  the  northwest 
quarter  of  the  northwest  quarter  of  Section  2,  and  it  carries 
the  water  to  the  south  to  the  center  of  Section  11,  and  thence 
to  the  ea^t.  The  main  drain  of  Subdistrict  No.  73  is  a 
covered  tile  drain.  It  has  its  outlet,  as  indicated  on  the  map, 
a  short  distance  east  of  the  center  of  Section  11.  Its  head 
is  at  the  point  108.02,  on  the  south  line  of  the  defendants' 
land.  The  principal  beneficiaries  of  the  subdistrict,  and  the 
principal  contributors  to  its  cost,  were  the  plaintiffs,  Leach, 
Smith  and  Cowley,  and  the  defendants.  The  approximate 
cost  of  the  improvement  was  $3,200,  of  which  $451  was 
assessed  against  the  defendants,  for  the  outlet  afforded  at 
their  south  line."  The  boundaries  of  the  subdistrict  were  fixed 
on  the  theory  that  there  was  a  natural  divide  cutting  off  35 
acres  of  the  defendants*  land  from  that  farther  north,  and 
that  the  land  lying  to  the  north  was  within  a  different  water- 
shed. The  contention  for  the  defendants  is  that  all  their 
land  indicated  in  the  plat  is,  in  a  practical  sense,  within  the 
same  watershed,  and  that  practical  drainage  of  all  such  land 
is  impossible,  except  towards  the  south  and  through  the  35 
acres  of  their  land  which  has  been  included  in  the  subdis- 
trict. The  dilemma  presented  is,  on  the  one  hand,  that,  if 
the  course  of  natural  drainage  for  the  defendants*  land  is 
toward  the  south,  they  are  entitled  to  avail  themselves  of  it, 
regardless  of  the  burden  thus  cast  upon  the  subdistrict  to 
the  soutli;  and,  on  the  other  hand,  if  the  defendants  are 


Dee.  1916]  Cowley  v.  Betnolixs.  705 

entitled  to  thus  cast  their  water  into  the  drains  of  the  sub- 
district,  they  will  be  receiving  benefits  for  which  they  were 
not  assessed,  in  that  they  were  assessed  for  benefits  to  35 
acres  only/ 

Our  first  impressions  of  the  case  were  favorable  to  the 
contention  of  the  plaintiflFs.  A  careful  consideration  of  the 
record,  however,  has  satisfied  us  that  it  cannot  be  sustained. 
We  shall  set  forth  the  reasons  for  our  concludon  as  briefiy 
as  practicable. 

Near  the  northwest  comer  of  the  southwest  40  of  defend- 
ants' land  is  a  pond,  noted  on  the  plat  as  109.01.  This  is  a 
strategic  point  in  the  controversy.  It.  is  the  contention  for 
the  plaintiffs  that  this  pond  lies  wholly  outside  of  the  sub- 
district;  whereas  the  defendants  contend  that  it  is  wholly 
within  it.  The  plaintiffs  introduced  evidence  tending  to  show 
that  the  intention  was  to  run  the  north  line  of  the  subdistrict 
about  200  feet  south  of  such  pond.  The  en^jineers  on  both 
sides,  however,  concede  that,  following  the  courses  and  dis- 
tances as  made  of*  record  in  the  establishment  of  the  district, 
the  north  line  of  the  district  runs  either  through  the  center 
of  the  pond  or  wholly  north  of  it.  It  must  be  taken  as  a 
fact,  therefore,  that  the  district,  as  laid,  includes  at  least  the 
sonth  half  of  this  pond.  There  is  further  dispute  at  this 
point.  For  the  plaintiffs  it  is  contended  that  the  overflow 
from  this  pond  runs  west,  and  flows  naturally  towards  the 
open  ditch  of  the  original  District  7 ;  whereas  the  defendants 
contend  that  this  pond  has  two  outlets,  one  flowing  south- 
easterly, toward  point  108.02  (being  the  head  of  the  tile  drain 
of  Subdistrict  73),  and  the  other  flowing  southwesterly  along 
the  line  ABCD,  entering  the  tile  drain  of  Subdistrict  73  near 
the  south  line  of  the  Leach  land.  The  engineers  on  both  sides 
measured  the  elevations  of  these  two  outlets.  The  engineer 
for  the  plaintiffs  found  the  elevation  of  the  outlet  to  the 
southeast  to  be  7  inches  higher  than  that  to  the  southwest; 
whereas,  the  engineers  for  the  defendants  found  such  differ- 

VoL.  178  lA.— 45 


706  Cowley  v.  Reynolds.  [178  Iowa 

ence  in  elevation  to  be  only  1  or  2  inches.  We  think  the 
difference  between  the  engineers'  measurements  at  this  point 
is  not  very  material.  Accepting  either  one,  it  is  plain  that, 
when  considerable  water  is  running,  it  will  discharge  its  over- 
flow over  both  courses.  The  mere  location  of  the  main  drain 
in  Subdistrict  73  indicates  a  watercourse  between  the  points 
108.02  and  109.01.  Unless  there  is  a  watercourse  along  such 
line,  it  would  be  difficult  to  account  for  the  classification  of 
the  defendants'  land  for  the  purpose  of  assessment,  which  will 
be  referred  to  later.  The  line  ABCD  represents  the  course 
of  the  water  which  takes  the  southwesterly  outlet,  as  claimed 
by  the  engineers  for  tl^e  defendants.  For  the  plaintiffs  it  is 
claimed  that  such  is  not  its  course,  but  that  its  true  course 
is  north  and  west,  into  the  main  ditch.  This  contention  is 
not  sustained  by  the  testimony.  The  circumstance  put  for- 
ward by  the  plaintiffs  in  support  of  the  contention  is  that 
the  Sellick  land  is  actually  drained  into  such  open  ditch  of 
the  original  District  7.  But  it  is  shown  conclusively,  by  the 
testimony  of  the  owners  of  the  land,  that  such  drainage  was 
accomplished  by  cutting  through  a  divide  to  a  maximum 
depth  of  12  feet,  in  order  to  carry  the  water  into  such  open 
ditch.  We  think  that  no  other  conclusion  of  fact  can  fairly 
be  reached  than  that  the  water  from  both  outlets  in  pond 
109.01  reaches,  in  natural  course,  the  main  drain  of  Subdis- 
trict 73,  the  one  at  point  108.02,  and  the  other  at  point  D. 
It  is  also  true,  as  already  indicated,  that  the  north  boundary 
of  the  subdistrict,  as  laid,  includes  both  outlets  of  such  x>ond 
within  the  subdistrict.  It  follows  necessarily  that  the  defend- 
ants are  entitled  to  avail  themselves  of  the  outlet  for  which 
they  paid,  to  the  boundary  of  the  district  as  actually  laid. 
The  pralctical  effect  of  the  exercise  of  such  right  would  be  to 
discharge  pond  109.01  into  the  main  tile  of  the  subdistrict, 
at  point  108.02. 

Turning  our  attention  now  to  the  other  wet  lands  of  the 
defendants,  lying  north  of  the  subdistrict,  certain  ponds  are 
indicated  thereon,  together  with  the  elevations  of  their  deep- 
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est  points.  The  testimony  shows  that  these  ponds  are  deeper 
than  pond  109.01,  but  these  measurements  do  not  indicate  the 
elevation  of  the  surface  of  the  ground,  or  the  surface  of  the 
pond  when  full.  The  testimony  also  shows  that  the  surface 
of  the  ground  on  this  area  is  very  flat,  with  a  slight  incline  to 
the  south,  and  toward  pond  109.01.  Likewise,  the  surfaces  of 
the  various  ponds  are  nearly  on  a  level  with  each  other  and 
with  pond  109.01.  It  is  not  seriously  disputed  that  the  nat- 
ural course  of  drainage  of  this  area,  such  as  it  is,  is  toward 
109.01.  It  is  because  of  this  fact  that  the  question  of  the  loca- 
tion and  outlets  of  this  pond  has  been  deemed  so  important 
in  the  case.  If  this  be  the  natural  course  of  drainage  for 
such  area,  then  the  defendants  were  within  their  rights  in 
draining  their  land  in  this  direction.  It  was  none  the  less 
their  right  because  it  operated  to  cast  an  unsuspected  bur- 
den upon  Subdistrict  73.  We  hold,  therefore,  that  the  exer- 
cise by  the  defendants  of  the  right  to  drain  pond  109.01 
into  the  subdistrict  main,  in  no  manner  abridged  their  right 
to  avail  themselves  of  their  natural  watercourses  leading  into 
this  pond  from  their  other  land. 

The  next  strategic  point  in  the  case  is  pond  107.41.  This 
is  the  deepest  pond  upon  the  area.  The  defendants  proposed 
to  take  a  short  cut  in  the  discharge  of  the  waters  of  this 

pond.    Prom  the  line  of  tile  between  109.01 
*  wATBRoouRSEs:   and  108.02,  they  proceeded  to  construct  a  line 

diversion  of  wa-  _  ,  .     -i .  t 

ters:  shorten-     to  the  northcast,  as  indicated  on  the  plat, 

ingr  general 

course  of  nat-     intending  to  connect  with  pond  107.41.     In 

ural  dralnae^e.  ^  ^ 

order  to  accomplish  this,  they  had  to  cut 
across  high  ground  having  an  elevation  of  from  1  to  2  feet. 
This  elevation  constitutes  the  divide  for  which  the  plaintiffs 
contend  as  fixing  the  boundaries  of  the  subdistrict.  This 
divide  extends  from  southeast  toward  the  northwest,  in  the 
direction  of  pond  109.01,  becoming  lower  in  elevation  as  it 
approaches  such  pond,  and  quite  disappearing  before  it 
reaches  the  same.  The  plaintiffs  contend  that  it  was  a  clear 
case  of  diversion  of  water  from  its  natural  course,  to  take 
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the  water  of  pond  107.41  through  this  divide.  The  answer 
of  the  defendants  is  that,  inasmuch  as  they  were  entitled  to 
take  this  water  into  pond  109.01  and  thence  down,  they 
were  entitled  to  accomplish  the  same  result  by  the  more  prac- 
tical and  economic  method  of  a  shorter  course. 

'  It  is  made  to  appear,  by  the  actual  measurement  of  the 
engineers  upon  the  ground,  that  the  boundaries  of  the  sub- 
district,  as  laid  at  this  point,  lie  300  feet  northerly  of  the 
divide  in  question.  We  have,  therefore,  a  situation  somewhat 
similar  to  that  obtaining  at  pond  109.01.  In  this  40-acre  tract, 
30  acres  of  defendants'  lands  were  included  within  the  dis- 
trict. They  were  assessed  upon  that  basis.  Surely  it  does 
not  lie  with  a  district  or  its  beneficiaries  to  challenge  the  right 
of  the  defendants  to  extend  their  tile  to  the  boundaries  of 
the  district  as  laid.  The  exercise  of  this  right  at  this  point 
would  carry  the  defendants*  drain  beyond  the  divide,  and 
into  the  low  ground  contiguous  to  the  pond  in  question.  In 
view  of  the  fact  that  the  extension  of  the  tile  into  the  pond 
beyond  the  boundary  could  have  no  other  effect  than  to  carry, 
by  a  short  and  practical  course,  the  same  water  into  the  same 
drain  into  which  it  would  ultimately  come,  even  if  brought 
by  the  more  roundabout  course,  we  see  nothing  in  such  situ- 
ation to  call  for  interference  by  $i  court  of  equity.  The  plan 
proposed  is  consistent  with  the  substantial  rights  of  the 
parties,  and  is  clearly  in  accord  with  the  requirements  of 
practical  drainage.  We  have  aimed  at  all  times  to  construe 
the  drainage  law  and  drainage  rights  consistently  with  prac- 
tical and  economic  methods  of  drainage.  Practical  drainage 
does  not  take  great  account  of  inches  at  the  surface.  The 
grade  line  is  to  be  found  along  the  bottom  of  the  ditch,  and 
not  at  the  surface  of  the  ground.  Slight  elevations  of  the 
surface  should  not  be  permitted  to  balk  or  deflect  a  scheme 
which  is  demanded  by  practical  and  economic  considerations, 
if  the  scheme  as  a  whole  adapts  itself  to  the  general  course 
of  drainage.    Such  is  the  legislative  edict,  and  such  is  the 
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trend  of  all  our  later  cases.  In  County  Drains  v.  Long,  151 
Iowa  47,  52,  we  said  : 

"Every  extensive  drainage  district  necessarily  has  within 
it  varying  elevations.  It  may  include  ponds  and  minor  water- 
courses, and  these  may  be  separated  from  each  other  by  the 
irregularities  of  a  comparatively  flat  surface.  The  statute 
should  be  construed  in  a  practical  way  and  with  due  regard 
to  the  practical  engineering  problem  involved  in  the  given 
drainage  project.  If  every  increased  elevation  of  a  foot  or 
two  could  bar  the  progress  of  a  drain  toward  its  ultimate 
outlet,  then  few  drainage  projects  would  be  practicable.  A 
drainage  ditch  usually  is  of  varying  depth,  and  this  variation 
is  necessarily  caused  by  the  differing  elevation  at  the  surface. 
We  do  not  think  that  the  difference  in  the  elevation  in  this 
ease  should  be  deemed  sufficient  to  show  a  diversion  of  water 
from  its  natural  course  within  the  meaning  of  the  statute.  We 
think,  also,  that  the  course  adopted  by  the  engineer  was 
permissible  by  the  express  terms  of  the  statute.  The  pro- 
vision relied  upon  by  appellant  is  that  portion  of  Section 
1989-a2  which  reads  as  follows:  'That  the  ditches  or  drains 
herein  provided  for  shall  be  surveyed  and  located  along  the 
general  course  of  the  natural  watercourses,  or  in  the  general 
course  of  natural  drainage  of  the  lands  of  said  district,  having 
due  regard  for  straightening  and  shortening  of  such  natural 
streams,  watercourses,  and  course  of  natural  drainage.'  It 
will  be  noted  that  this  provision  permits  a  drain  to  be  laid 
*in  the  general  course  of  natural  drainage  of  the  lands  of  said 
district, '  and  it  permits  the  'shortening  of  such  natural  .  .  . 
course  of  natural  drainage.'  The  most  that  can  be  said  of 
drain  44  is  that  it  tended  to  shorten  the  natural  course.** 

The  case  of  Dorr  v.  Simmerson,  127  Iowa  551,  is  instruct- 
ive at  this  point.  That  case  involved  the  drainage  of  a  pond 
which  was  situated  upon  a  divide,  and  discharged  its  overflow 
through  two  outlets,  in  opposite  directions  and  into  different 
watersheds,  one  outlet  being  slightly  lower  in  elevation  than 
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the  other,  and  therefore  taking  the  first  flood.  We  held 
that  the  owner  of  the  land  was  entitled  to  avail  himself  of 
either  watercourse  or  both.  He  took  the  water  through  the 
outlet  of  higher  elevation,  and  his  right  to  do  so  was  sustained. 
We  held  also,  in  the  same  case,  that  the  owner  was  entitled 
to  shorten  the  natural  watercourse  by  cutting  across  a  sharp 
bend  or  oxbow  therein,  and  thereby  to  discharge  the  water 
at  a  lower  point  in  the  natural  course,  without  sending  it 
around  the  full  circuit  thereof.  In  view,  therefore,  of  the 
fact  that  the  boundaries  of  the  district,  as  laid,  extended 
beyond  the  divide  and  into  the  watershed  of  pond  107.41,  even 
according  to  plaintiff's  own  theory,  and  in  view  of  the  fact 
that  the  extension  complained  of  did  not  cut  through  any 
divide  at  the  "boundaries  of  the  district  or  outside  thereof, 
we  think  the  defendants  were  within  theil*  rights  in  conduct- 
ing the  water  upon  their  own  land  in  their  own  way,  inasmuch 
as  they  brought  it  into  its  own  course  while  yet  upon  their 
own  land. 

On  the  question  of  actual  injury  which  the  plaintiff 
landowners  will  sustain  by  reason  of  the  proposed  action  of 
the  defendants,  some  stress  is  laid.  The  evidence  on  that 
3.  Equity  :de-       question  is  confined  wholly  to  a  great  flood 

o?<^'u\TaWec^^^^  swept  ovcr  Subdistrict  73  in  June,  1914. 

ditions:  drains.    ^^  ^^^^  ^^^^^  ^^  unprecedented  rain  of  7 

inches  fell  within  a  brief  space,  and  covered  the  entire  area 
with  a  flood.  The  claim  put  forward  for  the  plaintiffs  is 
that  the  defendants'  tile  drain,  which  was  at  that  time  in 
course  of  construction,  caused  the  flooding  of  plaintiffs'  lands. 
We  are  satisfied  that  there  is  no  reasonable  basis  for  such  a 
claim.  That  flood  was  extraordinary,  and  the  testimony  of 
engineers  is  undisputed  that  it  is  not  practicable  to  put  in 
tile  drains  which  will  take  care  of  great  floods,  A  flood  most 
be  permitted  to  run  off  over  the  surface  of  the  ground.  In 
the  flood  in  question,  the  tile  drains  were  simply  covered 
with  water  from  outlet  to  head.  No  other  occasion  is  referred 
to  in  the  testimony  wherein  it  is  claimed  that  the  drainage 
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of  the  plaintiffs'  lands  was  interfered  with  by  the  discharge 
of  defendants'  water.  We  are  satisfied  from  the  testimony  of 
the  engineers,  which  is  not  greatly  in  dispute,  that  the  drain 
of  Subdistrict  73  is  quite  sufficient  to  carry  off  all  the  water 
on  the  defendants'  land,  as  well  as  that  upon  the  plaintiffs'. 
This  drain  consists  of  a  15-inch  tile  at  its  outlet,  and  of  a 
10-inch  tile  at  the  south  line  of  the  defendants'  lands.  Its 
grade  is  much  steeper  than  is  possible  for  the  defendants  to 
adopt  in  the  draining  of  their  lands.  In  the  diversion,  if 
any,  of  water  from  the  southwesterly  outlet  of  pond  109.01, 
the  plaintiff  Leach  is  benefited  rather  than  injured,  in  thai 
such  water  is  prevented  from  passing  over  his  land.  The 
plaintiff  Smith  is  not  affected  one  way  or  the  other.  If  the 
water  followed  both  courses  or  either  course,  it  would  all  be 
in  the  main  drain  before  it  reached  the  Smith  land. 

The  greatest  menace  apparent  in  the  record  to  the  future 
efficiency  of  the  main  drain  of  this  subdistrict,  is  the  possible 
insufficiency  of  its  outlet  at  the  open  ditch  of  the  original  Dis- 
trict No.  7.  The  levels  of  the  engineer  show  that,  when  the 
main  ditch  is  full  of  water,  the  tile  drain  will  also  be  full, 
for  the  greater  part  of  its  length.  This  condition,  of  course, 
can  only  be  remedied  by  increasing  the  efficiency  of  the  open 
ditch.  This  menacing  condition  will  not  be  increased  by  the 
taking  of  defendants'  water  through  the  tile  drain.  If  all 
the  water  from  defendants'  land  were  conducted  to  the  head 
of  the  open  ditch,  in  accordance  with  the  contention  of  the 
plaintiffs,  it  would  contribute  just  as  much  to  the  filling  of 
the  open  ditch  as  if  it- reached  it  by  any  other  course. 

Whether  the  conclusion  reached  by  us  brings  us  to  an 
equitable  result,  is  a  question  to  which  we  have  given  much 
consideration.  It  is  argued,  with  much  force,  that  the  effect 
of  such  conclusion  will  be  to  confer  benefits  upon  30  or  more 
acres  of  lands  of  the  defendants  for  which  they  have  paid  no 
assessment.  The  proposition,  upon  the  face  of  it,  appeals  to 
our  sense  of  equity,  and  we  have  considered  much  whether  • 
it   is    within    our    power    to    impose    equitable    conditions 
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upon  the  defendant;  and,  if  within  our  power,  whether 
equitably  any  conditions  ought  to  be  imposed.  We  are 
impressed,  from  the  record  as  a  whole,  that  the  forma- 
tion of  the  subdistrict  was  abortive,  so  far  as  the  fixing  of 
the  north  boundary  was  concerned ;  and  this  is  so  even  though 
it  had  been  fixed  at  the  so-called  subdivide,  as  was  perhaps 
intended.  Unless  the  upper  land  of  the  defendants,  which  is 
shown  upon  the  plat,  is  a  part  of  the  watershed  of  Subdistrict 
73,  then  it  belongs  in  no  watershed,  except  as  it  may  be 
deemed  as  being  within  a  watershed  of  its  own.  If  the  latter, 
it  has  no  outlet;  for,  as  we  have  seen,  both  outlets  of  pond 
109.01  carry  the  water  into  this  subdistrict. 

It  is  urged  for  the  plaintiffs  that  the  defendants  ought 
to  have  objected  to  the  formation  of  the  district,  and  ought 
to  have  insisted  upon  a  larger  inclusion.  As  against  that,  it 
should  be  said  for  the  defendants  that  they  had  nothing  affirm- 
atively to  do  with  the  organization  of  the  subdistrict.  They 
were  nonresidents,  and  knew  of  the  proposed  organization  of 
the  subdistrict  only  in  a  general  way.  There  were  no  monu- 
ments upon  the  ground  to  indicate  anything.  It  is  true  they 
could  have  ascertained  from  the  public  records  just  what  was 
proposed.  We  think,  however,  their  duty  was  no  greater  in 
the  premises  than  was  that  of  the  other  landowners.  It 
appears  from  the  assessment  of  benefits  that  the  defendants 
were  charged  with  about  one  seventh  of  the  total  cost  of  this 
enterprise;  and  this  was  charged  against  them  for  a  mere 
outlet,  without  the  construction  of  one  foot  of  improvement 
on  their  land.  The  30  acres  included  within  the  district  out 
of  the  southwest  40  of  defendants'  land,  was  the  only  land 
in  the  district  that  was  classified  for  the  purpose  of  assess- 
ment at  100  per  cent,  and  it  was  assessed  at  the  rate  of  $14 
per  acre.  Though  the  entire  improvement  was  constructed 
upon  the  lands  of  the  three  plaintiffs,  not  one  of  them  was 
assessed  approximately  as  high  per  acre  as  was  the  land  of 
•  the  defendants,  to  which  only  an  outlet  was  awarded.  This 
circumstance  is,  to  our  mind,  strongly  corroborative  of  the 
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claim  that  there  must  have  been  a  watercourse  between  points 
109.01  and  108.02,  as  we  have  already  indicated. 

A  consideration  of  the  assessment  of  benefits  made  against 
the  defendants  for  their  mere  outlet,  as  compared  with  the 
assessment  of  benefits  made  against  the  other  principal  con- 
tributors  both  for  outlets  and  a  constructed  improvement, 
leads  us  to  believe  that  the  conclusion  we  reach  is  not  inequi- 
table in  result.  We  have  no  occasion,  therefore,  to  devise 
equitable  conditions  to  impose  upon  the  defendants.  We  are 
quite  satisfied  from  the  record  that  the  threatened  injury  to 
the  plaintiffs  will  never  materialize,  and  that  the  amount  of 
assessment  made  against  the  defendants  for  the  benefit  of 
outlet  was  suflScient  to  entitle  them  equitably  to  the  utiliza- 
tion of  such  outlet  in  the  manner  proposed. 

The  conclusion  thus  reached  renders  it  unnecessary  that 
we  should  consider  other  questions  pressed  upon  our  attention 
by  the  appellants.  For  the  reasons  indicated,  the  decree 
below  must  be — Reversed. 

Deemeb,  Weaver  and  Preston,  JJ.,  concur. 


George  Eisentrager,  Appellant,  v.  Great  Northern  Railway 

Company,  Appellee. 

NEOLIOENCE:     Evidence — Similar  Facts  or  Transactions — Custom. 

1  Conceding,  arguendo^  the  admissibility  of  evidence  of  a  general 
custom  of  railway  engines  to  discharge  water  at  a  certain,  place, 
as  tending  to  prove  that  such  engines  discharged  the  water  which' 
formed  the  ice  in  question,  yet  such  concession  cannot  embrace 
evidence  which  affords  the  jury  simply  a  chance  to  guess  at  what 
point  and  in  what  m<mner  other  engines  did  cast  such  waters. 

TRIAL:    Direction  of  Verdict— Power  of  Court — Change  in  Bnlings. 

2  Principle    recognized    tliat    a    trial    court   may    change    its    trial 
rulings. 

RAILBOADS:    Injuries  to  Person  Near  Tracks — ^Accumulation  of  Ice 

3  — ^Notice.     Lack  of  notice  to  a  railway  company  of  a  nuisance 
created  by  itself,  is  no  defense  to  an  action  for  damages  caused 


^ 
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by  such  nuisance.    So  held  as  to  water  cast  upon  a  sidewalk  near 
the  tracks,  resulting  in  an  accumulation  of  ice. 

APPEAIi  AND  EBBOB:    Haxmless  Error— Wrong  Ground  for  Correct 

4  Decision^  Principle  recognized  that,  if  a  motion  bo  rightly  sus- 
tained on  any  grounds  presented,  the  erroneous  sustaining  of  other 
grounds  is  harmless  error. 

* 

BAILBOADS:    Injury  to  Person  Near  Tracks— Bes  Ipsa  Loqnitnr— 

5  Non-Application  of  Doctrine.  The  doctrine  that,  if  an  injury 
is  suffered  because  a  railway  locomotive  has  done  something  un- 
usual, it  may  be  presumed  therefrom  that  the  locomotive  was 
defective  through  negligence, .  does  not,  in  favor  of  one  who  was 
injured  by  falling  upon  ice  on  a  sidewalk  near  the  railway  tracks, 
and  who  sought  to  recover  therefor,  supply  the  lack  of  evidence 
that  the  engine  actually  cast  upon  the  walk  the  water  whidi 
formed  the  ice,  by  authorizing  the  jury  to  infer  said  fact  from 
the  extent  and  sbape  of  the  ice. 

BAILBOADS:    Injuries  to  Persons  Neu  Track— Accimiiilation  of  loe 

6  — ^Evidence — Sufficiency.  One  carrying  the  burden  to  show  that  a 
Railway  company  is  responsible  for  an  accumulation  of  ice  on  a 
sidewalk  near  its  tracks,  does  not  meet  such  burden  by  showing 
that  the  company  is  possibly  responsible  therefor;  nor  is  such 
burden  met  when  the  evidence  is  in  such  equipoise  that  defendant's 
theory  of  nonliability  is  equally  possible  with  plaintifTs  theory 
of  liability.  In  such  condition  of  the  record,  no  jury  question  is 
presented. 

Appeal  from  Lyon  District  Court. — ^William  Hutchinson, 

Judge. 

Wednesday,  December  13, 1916. 

Suit  for  personal  injuries  sustained.  Through  the  town 
of  Alvord,  the  track  of  defendant  runs  north  and  south. 
Along  its  west  'rail  lie  two  planks,  about  6  feet  long,  and  some 
22  inches  wide.  Adjoining  these  planks  and  running  west, 
is  a  cement  walk,  about  6  feet  wide.  During  the  evening  of 
February  28,  1913,  in  freezing  weather,  some  ice  had  formed 
upon  this  walk,  and  some  2  feet  west  of  the  west  rail.  The 
ice  was  some  2  feet  wide,  and  at  about  that  width,  lay  across 
this  walk.    Plaintiff  fell  upon  this  ice,  at  a  point  a  little  to 
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the  west  of  the  planks,  and  sustained  serious  injuries.  He 
contends  that  servants  of  tKe  defendant  created  the  ice  by 
negligently  causing  water  to  be  discharged  by  a  locomotive 
and  to  flow  upon  the  walk.  Prom  verdict  directed  against 
Mm,  plaintiff  appeals. — Affirmed. 

S,  D.  Riniker,  for  appellant. 

J.  L.  Kennedy  and  E.  C.  Roach,  for  appellee. 

Salinger,  J.  I.: — Certain  testimony  was  taken  against  the 

objection  of  the  appellee.    We  have  the  question  whether, 

1.  NBGUGBNCBrev-*^^"^*^  erroneously  admitted,  it  still  must  be 

factBoi-fraM-'^    Considered  on  the  question  of  whether  there 

acuonsicuatota.  ^^  guflScient  evidence  to  send  the  case  to 

the  jurj*-. 

A  fair  summing  up  of  it  is  that,  both  before  and  after 
the  injury  complained  of,  locomotive  engines  of  defendant 
cast  water,  in  some  manner  and  in  some  amount,  near  this 
walk — possibly  upon  it.  There  is  no  testimony — at  any  rate, 
none  in  terms — that  this  was  done  during  freezing  weather. 
Appellant  contends  this  testimony  establishes  a  custom,  and 
that  such  custom  is  competent  to  go  to  the  jury  on  whether 
the  negligence  charged  was  proved.  The  following  citations 
are  made  in  support :  Kolsti  v,  Minneapolis  &  St.  L.  R.  Co., 
32  Minn.  133 ;  Nadau  v.  WUte  Riv.  Lbr.  Co.^  76  Wis.  120 ; 
Cass  V.  Boston  &  L.  R.  Co.,  14  Allen  (Mass.)  448;  Holly  v. 
Boston  Oas  L.  Co.,  8  Gray  (Mass.)  123,  at  133;  Jochem  v. 
Rohinson,  72  Wis.  199,  202-3 ;  Earl  v.  Croiich,  16  N.  Y.  S. 
770 ;  Houston  &  T.  C.  R.  Co.  v.  Cowser,  57  Tex.  293 ;  Carter 
V.  Sioux  City  Serv.  Co.,  160  Iowa  78;  Cleveland,  C.  C.  d  J. 
i?.  Co.  V.  Newell,  75  Ind.  542,  at  545 ;  Harriman  v.  Pittsburgh, 
C.  dt  St.  L.  R.  Co.  (Ohio),  12  N.  E.  451 ;  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Carpenter  (C.  C.  A.),  56  Fed.  451;  McOee  v. 
Missouri  Pac.  R.  Co.  (Mo.),  4  S.  W.  739,  at  740,  citing  Wood, 
Master  &  Servant,  Sec.  401 ;  Lawson,  Custom,  41,  42;  Inter- 
natiovM  &  O.  N.  and  Missouri  Pac.  R.  Cos.  v.  Oray,  65  Tex.  32 ; 
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Tibhy  v.  Missouri  Pac.  B,  Co.,  82  Mo.  292,  299 ;  Maynard  v. 
Buck,  100  Mass.  40 ;  McKean  v.  B.  C.  B.  &  N.  B.  Co,,  55  Iowa 
192;  Auld  V.  Southern  B.  Co.  (Ga.),  71  S.  E.  426;  Brassell  v. 
New  York  Cent.  (&  H.  B.  B.  Co.,  84  N.  Y.  241 ;  Wood  v.  Lake 
Shore  cfe  M.  S.  B,  Co,,  49  Mich.  370,  372 ;  Fuller  v.  Naugatuck 
B.  Co.,  21  Conn.  576 ;  Schultz  v.  Chicago  &  N.  W.  B.  Co.,  44 
Wis.  638;  Sutherland  v.  Troy  &  B.  B,  Co.,  74  Hun  (N.  Y.) 
162;  Pennsylvania  Co.  v.  Stoelke,  104  111.  201;  Chicago,  R.  I. 
&  P.  B.  Co.  V.  Clark,  108  111.  113;  Davis  v.  City  of  Corry 
(Pa.),  26  Atl.  621;  Eui-eka  Ins.  Coj  v.  Bohinson,  56  Pa.  St. 
256,  at  264;  1  Elliott  Ev.,  Sec.  109,  resting  on  Shove  v.  Wiley, 
18  Pick.  (Mass.)  558,  561 ;  Vaughan  v.  Baleigh  &  G.  B.  Co., 
63  N.  C.  11;  Ashe  v.  De  Bosset,  8  Jones  (53  N.  C.)  240.  A 
large  part  of  these  hold,  in  effect,  that  it  may  bear  on  negli- 
gence or  contributory  negligence  that  what  is  complained  of 
was  usual;  others,  that  one  who  establishes  a  usage  must 
anticipate  that  others  will  act  in  reliance  upon  such  usage. 
All  have  been  carefully  read,  and  it  will  serve  no  useful 
purpose  to  analyze  them  here.  Suffice  it  to  say,  none  of  them 
hold  that  negligent  throwing  of  water  by  one  engine  at  a 
stated  time  and  upon  a  stated  place  may  be  proven  by  show- 
ing that  other  engines  in  some  manner  cast  water  at  differ- 
ent times  near  and,  by  possibility,  upon  that  place. 

Then  there  is  a  dictum  by  way  of  argument  in  Wheelan  v. 
Chicago,  M.  &  St.  P.  B.  Co.,  85  Iowa  167,  172,  that,  if  the 
evidence  had  not  disclosed  that  a  car  door  in  question  had 
been  loose  and  swinging  several  times  prior  to  the  accident, 
and  once  after  it  on  the  same  trip,  there  would  have  been 
no  claim  that  its  hasp  was  the  cause  of  the  accident.  Lastly, 
there  is  Grand  Trunk  B.  Co.  v.  Bichardson,  91  U.  S.  454,  471, 
in  which  language  is  used  tending  to  sustain  the  contention 
of  appellant.  In  effect,  the  case  is  a  holding  that,  where  an 
engine  crosses  a  bridge  shortly  before  that  bridge  is  fired, 
then,  evidence  that,  in  passing,  other  engines  had  scattered 
fire,  has  some  probative  weight  on  the  ultimate  issue  to  be 
determined.    The  case  seems  to  stand  alone.    It  concedes  that 
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some  cases  oppose  its  rule;  that  such  evidence  is,  ^'oi  course, 
indirect  evidence,  if  it  be  evidence  at  all ; "  and  finally  it  is 
pointed  out  that  the  testimony  was  probably  rebuttal,  and 
that  a  special  rule  prevails  as  to  rebuttal.  As  will  presently 
appear,  it  makes  some  pronouncements  which  oppose  the 
effect  of  its  langniage.  It  holds  that,  where  a  fire  occurs  which 
causes  the  destruction  of  a  building  in  a  dry  time,  when  there 
is  a  high  wind,  and  when  more  than  ordinary  vigilance  is 
demanded,  it  is  incompetent  to  show  that  the  usual  practice 
of  railroad  companies  in  that  section  of  the  country  was  not 
to  employ  a  switchman  for  bridges  like  the  one  destroyed  by 
fire  and  causing  the  burning  of  the  building,  and  that  the 
usual  practice  of  others  in  that  section  of  the  country  sheds 
no  light  on  the  duty  of  defendant  when  running  locomotives 
over  long  wooden  bridges  in  near  proximity  to  a  frame  build- 
ing, when  danger  was  more  than  commonly  imminent.  It  is 
said,  in  Brown  v.  White  (Pa.),  51  Atl.  962,  that,  unless  it  be 
shown  to  have  been  necessary,  it  will  not  avoid  liability  for 
injury  caused  by  draining  water  from  the  house  of  defendant 
over  the  sidewalk  through  an  uncovered  drain,  and  thus  form- 
ing a  ridge  of  ice,  that  in  that  borough  it  was  customary  thus 
to  drain  water.  3  Elliott  on  Evidence,  page  1001,  citing 
Aiken  v.  Holyoke  St.  R,  Co.  (Mass.),  68  N.  E.  238,  and 
Kingston  v.  Ft.  Wayne  &  E.  R.  Co.  (Mich.),  74  N.  W.  230, 
states  that  evidence  that  either  the  plaintiff  or  defendant  was 
negligent  at  other  times,  or  as  to  his  habits  concerning  care- 
fulness, is  generally  incompetent;  and  in  Section  2506,  that- 
the  better  rule  is  that  evidence  of  previous  accidents  at  the 
same  place  is,  ordinarily  at  least,  not  admissible  to  prove 
negligence  at  the  time  in  question;  that,  while  evidence  of 
prior  accidents  may  sometimes  be  admissible  in  some  cases 
on  the  question  of  notice,  it  raises  too  many  distinct  and 
collateral  issues;  that  evidence  that  there  were  or  were  not 
prior  accidents  is  of  very  little,  if  any,  probative  value, 
unless  there  be  put  in  all  the  facts  and  conditions  existing 
at  such  other  times;  and  that  this  is  usually  unnecessary, 
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because  the  facts  in  regard  to  the  conditions  and  circiun- 
stances  at  the  time  in  question  are  susceptible  of  direct  proof. 
In  Peoria  &  Pekin  Union  R,  Co.  v.  Clayberg,  107  111.  644, 
evidence  was  excluded  to  the  effect  that  deceai^ed,  charged 
with  contributory  negligence,  was  in  the  habit  of  jumping^ 
on  trains.  In  Hudson  v.  C.  &  N.  W.  R.  Co.,  59  Iowa  581, 
we  said  that  evidence  to  the  effect  that,  a  day  6r  two  after 
the  accident,  the  employees  of  defendant  changed  the  crossing 
in  such  manner  as  to  avoid  the  defect  complained  of,  could 
have  no  other  purpose  than  to  establish  an  admission  on  the 
part  of  defendant  of  its  own  negligence  at  the  time  of  the 
accident;  and  that  this  evidence  was  not  admissible  for  any 
purpose,  because  it  was  an  admission  made  by  employees, 
after  the  transaction  which  constituted  the  principal  one.  In 
Mathews  v.  City,  80  Iowa  459,  at  466,  we  felt  constrained,  by 
reason  of  the  Hudson  case,  to  exclude  evidence  to  the  effect 
that  other  parties  had  fallen  into  the  same  opening  into  which 
plaintiff  had,  and  that  defendant  had  been  informed  of  this. 
In  Croddy  v.  Chicago,  R,  I.  &  P.  R.  Co.,  91  Iowa  598,  at  605, 
on  the  authority  of  the  Hudson  case,  we  sustain  the  exclusion 
of  testimony  that  stock  had  frequently  been  killed  at  a  certain 
crossing  where  the  injury  in  that  suit  wajs  claimed  to  have 
happened.  In  Langhammer  v.  City  of  Manchester,  99  Iowa 
295,  at  297,  298,  plaintiff  was  injured  by  slipping  on  a  step, 
and  we  held  that  it  was  not  permissible  to  show  that  others  had 
slipped  on  the  same  step  prior  to  the  accident  in  suit,  and 
said: 

'*  Whatever  may  be  the  rule  in  other  jurisdictions,  it  is 
well  settled  in  this  state  that  in  such  a  case  evidence  of  sim- 
ilar disconnected  acts  is  not  admissible.'' 

In  Kirchoff  v,  Hohnsbehn's  Cry,  Sup.  Co.,  148  Iowa  508, 
at  513,  we  ruled  that  it  was  inadmissible  to  show  that,  during 
18  years,  no  one  had  before  been  hurt  by  the  planer  involved 
in  that  suit.  And  see  Oulfy  C.  &  S.  F.  R.  Co.  v.  Evansich^ 
61  Tex.  3,  at  6,  and  Black,  Law  &  Pr.  in  Accident  Cases, 
Sec.  193. 
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1-a 
All  said  would  be  relevant  if  appellant  had  a  stronger 
showing.  But  he  does  not  have  as  much  as  evidence  that  the 
thing  charged  here  was  customarily  done  before,  and  at  the 
same  place.  The  effect  of  evidence  of  a  general  custom  to 
have  defendant's  locomotives  discharge  water  so  that  it  would 
flow  upon  this  walk,  is  not  here  for  decision.  The  most  this 
jury  had  was  a  chance  to  guess  at  what  point  and  in  what 
manner  other  engines  cast  water.  It  follows  that  the  objec- 
tioiDB  made — ^incompetent,  irrelevant  and  immaterial — ^should 
have  been  sustained.  This  conclusion  turns  into  academic 
inquiries  certain  contentions,  even  if  these  were  well  made. 

It  may  be  conceded  that  the  directing  of  the  verdict  for 

defendant  operated  to  change  the  ruling  excluding  this  testi- 

!  mony.    The  trial  court  had  power  to  change  its  trial  rulings. 

I  StandisJi  v.  Dow,  21  Iowa  363,  at  369;  Jen- 

\  '  ot  verdict':  kins  V.  SMelds,  36  Iowa  526 ;  McClain  v.  Cap- 

Dower  of  coupt  • 

change  in  rui-  '    per,  98  lowa  145 ;  Van  Werden  v.  Equitable 
*°*'"  L.   A.   Society,   99   Iowa   621,   at   623.     In 

LiiUeton  v.  People's  Bank,  95  Iowa  320,  a  change  of 
opinion  was  effected  by  directing  a  verdict.  That  all  said 
decisions  involve  a  change  of  front  on  rulings  on  demurrer, 
is  purely  adventitious.  They  attach  no  weight  to  the  fact 
that  a  particular  ruling  was  changed,  and  the  principle  they 
establish  is  that,  no  matter  what  the  first  ruling  is,  the  court 
is  not  concluded  thereby,  from  holding  otherwise  at  some 
subsequent  time  when  the  same  questions  legitimately  arise, 
is  "not  required  to  follow  the  first  ruling  against  his  con- 
viction." Norton  v.  Knapp,  64  Iowa  112;  Rickman  v.  Super- 
visors, 77  Iowa  513,  at  524,  525.  In  Brown  v.  Cunningham,  82 
Iowa  512,  at  514,  it  is  said : 

**  Decisions  are  not  to  be  regarded  as  unalterable  without 
regard  to  their  correctness.  However  desirable  it  may  be 
to  have  consistency  in  the  decisions  of  a  court  in  the  same 
case,  it  is  better  that  the  court  correct  its  errors,  if  in  its 
judgment  any  have  occurred."  • 
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In  Campbell  v.  Park,  128  Iowa  181,  we  hold  that,  if 
verdict  should  not  have  been  directed  had  testimony  not  been 
erroneously  rejected,  we  may  consider  the  excluded  testimony 
on  reviewing  the  direction.  It  would  seem  to  follow  that,  if 
we  find  testimony  was  improperly  received,  we  may  pro- 
ceed as  though  it  had  never  been  put  in.  And  we  have  settled, 
in  Ford  v.  Dilley,  174  Iowa  243,  Division  II,  that  appellee 
may  have  us  determine  now  whether  any  error  was  com- 
mitted against  him,  if  now  correcting  such  error  will  make 
the  judgment  below  a  right  judgment.  But,  as  said,  all  this 
is  moot.  Immaterial  matter  has  no  probative  value.  Present 
or  out,  immaterial  matter  cannot  affect  our  investigation  on 
the  sufficiency  of  the  testimony  against  a  motion  to  direct 
verdict,  and  we  shall  resolve  that  question  without  consider- 
ing said  testimony. 
3.  Railroads  :  In-  II.     Defendant's  motion  for  a  directed 

juries  to  person  ,  ,    ,. 

near  tracks :  ac-  vcrdict  was  sustained  generally,  and  this  sus- 

cumulation  of  ^  w  j 

iceinouce.         tains  the  following  grounds,  among  others: 

(a)  Defendant  is  not  shown  to  be  charged  with  any 

duty  with  reference  to  the  ice  on  the  sidewalk. 

(b)  There  is  no  evidence  that  the  ice  had  been  there 

so  long  that  defendant  should  and  could  have 
known  of  and  removed  it. 

(c)  The  town  was  not  liable,  and  no  greater  degree  of 

care  is  required  of  defendant  than  of  the  town. 

(d)  The  ice  was  not  of  such  nature  *'that  its  presence 

on  the  sidewalk  constituted  negligence  on  part  of 
defendant." 

(e)  The  evidence  fails  to  show  plaintiff  was  free  from 

contributory  negligence. 
These  should  have  been  overruled.  It  seems  to  us  that 
defendant  was  charged  with  a  duty  concerning  ice  on  this 
walk ;  that  is  to  say,  it  had  no  right  negligently  to  put  water 
there  in  freezing  weather.  If  it  did,  thp  assertion  that  it 
lacked  notice  of  a  nuisance  created  by  itself  is  no  defense. 
Conceclo  tliat  defendant  was  under  no  greater  liability  than 
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the  town  would  be  for  an  accumulation  of  ice  upon  this  walk. 
But  the  town  would  be  liable  without  direct  notiee  or  notice 
through  long  continuance,  if  it  put  the  ice  upon  the  walk. 
We  are  unable  to  understand  the  claim  that,  **  under  the 
undisputed  evidence,  the  ice  was  not  of  such  nature  that  its 
presence  on  the  walk  constituted  negligence  on  the  part  of 

the  defendant/'     If  defendant  was  respon- 

4.    AFPBAL  AND  BR-         .,,        #•  xl.  ^    xl.        •  xl.  -/ 

R0R:harmieB8     sible  for  the  presence  of  the  ice,  there  was 

error:  wronir  ■..        .,  a^i'jii-iii 

ground  for  oor-    nothing  m  the  nature  of  the  ice  that  absolved 

reel  decision. 

from  such  responsibility.  We  think,  too,  if 
defendant  was  negligent,  the  question  of  contributory  negli- 
gence was  for  the  jury.  But  if  the  motion  was  rightly  sus- 
tained on  any  ground  presented,  the  erroneous  sustaining  of 
other  grotmds  is  harmless  error.  Appellee  has  abandoned  all 
these  points  in  the  motion.  But  they  lead  appellant  into  meet- 
ing them.  This  justifies  many  citations  which  accomplish 
nothing  beyond  meeting  said  points.  However,  they  only 
demonstrate  that  an  abandoned  position  is  untenable,  and  are 
no  longer  of  use. 

III.  The  appellant  cites  Scott  v.  London  cfe  8t.  K.  D,  Co., 
Exchequer  Chamber,  13  Law  Times  Reports  (N.  S.)  148; 
Louisville  &  N.  B.  Co.  v.  SimraU  (Ky.),  104  S.  W.  1011 
(104  S.  W.  1199) ;  Louisville  &  N,  R.  Co.  v.  Clark  (Ky.),  106 
S.  W.  1184;  Dahlin  v.  WaUh,  192  Mass.  163  (77  N.  E.  830) ; 
Gulf,  C.  &  8.  F.  B,  Co.  V.  Wood  (Tex.),  63  S.  W.  164;  Kear- 
ney V.  London,  B.  &  8,  C.  B.  Co,,  L.  B.,  5  Q.  B.  411 ;  Union 
Pac,  B.  Co,  V.  Erickson,  41  Neb.  1  (59  N.  W.  347) ;  &ee  v. 
Metropolitan  B.  Co.,  Q.  B.  Ex.  Chamber,  Vol.  42  Law  Jour- 
nal (1873),  page  105 ;  Pennsylvania  B.  Co.  v.  McTighe,  46  Pa. 
St.  316,  319;  Hynes  v.  Brewer  (Mass.),  80  N.  E.  503;  HUl  v. 
Winsor,  118  Mass.  251;  Carter  v.  Sioux  City  Serv.  Co.,  160 
Iowa  78;  Savage  v.  Chicago,  M.  &  St.  P.  B.  Co.,  31  Minn. 
419  (18  N.  W.  272) ;  Chicago  &  A.  B.  Co.  v.  Nelson  (lU.), 
38  N.  E.  560 ;  Tihorsky  v.  Chicago,  M.  <&  St.  P.  B.  Co.  (Wis.), 
102  N.  W.  549. 

Vol.  178 1  a.— 46 
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He  claims  for  them  that  res  ipsa  loquitur  may  be  invoked 
here,  because  the  extent  and  shape  of  the  ice,  and  the  fact 
that  it  presented  a  straight  edge  next  to  the  rail,  in  and  of 
5.  RAILB0AD8 :  In-    themselves  make  it  a  jury  question  whether 

iiSrVracks?"     the  icc  was  Hot  duc  to  th^  negligence  charged. 

tur;  nonappiica-  ^^  is  a  fair  general  analysis  of  the  cases  cited 

tlon  of  doctrine.     .  ^-i     .     »»   •    *  •  «»-ii 

to  say  that,  if  injury  is  suffered  because  a 
'machine  or  other  thing  has  done  something  unusual,  it  may 
therefrom  be  presumed  that  the  machine  or  appliance  was 
defective  through  negligence.  For  illustration,  engines  kept 
in  proper  repair  do  not  usually  explode,  and  if  rails  are  kept 
in  proper  condition,  trains  are  not  usually  derailed.  There- 
fore, an  explosion  or  derailment  raises  a  presumption  that 
those  charged  with  the  care  of  engine  or  rails  have  failed 
in  that  duty.  To  apply  these  here  is  to  beg  the  question.  It 
would  not  be  indulging  a  presumption  that  machinery  which 
did  a  certain  thing  was  negligently  kept,  but  that  the  engine 
did  that  thing.  If  we  must  hold  that  appellant  has  no  evi- 
dence of  what  the  locomotive  of  defendant  did,  he  may  not 
obtain  that  evidence  by  saying  that,  if  the  locomotive  did  do 
a  certain  thing,  negligence  will  be  presumed,  and,  therefore, 
we  should  presume  that  it  did  that  thing.  The  cases  cited 
make  plain  this  distinction  or  limitation.  And  see  Tiborsky's 
case  (Wis.),  102  N.  W.  549. 

IV.    Plaintiff  was  injured  by  falling  upon  ice  which  lay 

as  a  glassy  sheet  upon  a  cement  walk  which  connected  with 

the  West  rail  of  defendant's  road,  at  a  point  close  to  that 

«.  Railroads  :  In-     ^^^^-    '^^^  petition  alleges  that  he  was  injured 

n"ei?\ral^^^c'?  about  9 :30  at  night.    His  theory  is  that  the 

fceTeiidenc^f     icc  was  formed  from  water  discharged  by  one 

cency.         ^^  defendant's  locomotives.    If  that  is  so,  it 

must  have  been  done  by  the  one  attached  to  a  train  due  to  go 

south  about  7 :30,  which  left  about  that  time  on  the  day  of 

the  injury.     For  the  only  other  train  on  the  night  of  that 

day  went  north  about  10;  those  who  passed  over  the  walk 

both  shortly  before  and  after  that  train  left  found  no  ice; 
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plaintiff  seems  to  have  been  injured  before  that  train  arrived ; 
and,  if  the  engine  going  south  could  cast  water  to  form  the 
ice  on  which  plaintiff  fell,  one  going  north  could  not  thus 
cast  it  There  is  much  testimony  from  which  it  may  be  found 
that  the  engine  going  south  is  not  to  blame,  because  those 
passing  over  the  walk  both  shortly  before  and  after  that 
engine  came  and  went,  found  no  ice.  The  court  below  attached 
much  importance  to  it  that  no  one  saw  that  engine  cast  any 
water  that  night.  We  think  that,  though  this  is  so,  still 
the  engine  south  bound  mighi  have  been  responsible  for  the 
formation  of  this  ice.  But  defendant  contends,  and  there  is 
evidence  to  sustain  the  theory,  that  the  ice  may  have  been 
formed  through  the  careless  handling  of  water  that  people 
were  in  the  habit  of  carrying  from  a  nearby  hydrant,  and 
over  this  walk.  In  essence,  the  vital  claim  of  appellant  is 
that  the  ice  formation  was  of  such  shape  and  size,  and  so 
clearly  terminated  where  the  walk  joined  the  rail,  as  that,  at 
the  least,  it  was  for  a  jury  to  say  whether  the  ice  was  due 
to  a  negligently  kept  locomotive,  carelessness  of  those  who 
handled  it,  or  both.  The  most  1V5  can  find  is  that  the  theory 
of  neither  party  presents  an  impossibility — ^that  it  is  possible 
the  ice  was  formed  as  appellant  contends,  and  equally  so  that 
it  was  due  to  water  spilled  by  those  who  bix>ught  it  from  the 
hydrant.  Appellant  has  the  burden.  The  burden  of  what  T 
The  petition  charges  negligence  in  that  water  was  thrown  or 
deposited  ** sometime  during  the  day  or  evening"  of  February 
28, 1913.  Also,  that  this  was  done  by  servants  operating  one 
of  defendant's  trains,  and  that  these  servants  threw  or 
deposited  the  water  there,  "carelessly  and  negligently"  or 
''carelessly  dr  negligently."  The  essential  ruling  below  was 
that  the  evidence  wholly  fails  to  show  that  defendant  was 
negligent  as  charged,  \and  that,  on  the  whole  case,  a  verdict 
must  be  directed  under  the  rule  of  Meyer  v.  Houck,  85  Iowa 
319.  The  utmost  appellant  has  done  is  to  show  that  it  is 
possible  that  defendant  was  guilty  as  charged.  He  has  noth- 
ing that  excludes  the  equal  possibility  that  at  least  one  other 


724  EisENTRAGER  V.  6.  N.  R.  Co.         [178  Idwa 

cause  for  which  defendant  is  not  responsible  may  have  been, 
the  cause  of  the  injury. 

We  agree,  of  course,  that,  when  facts  and  circumstances 
are  such  that  reasonable  men,  unaffected  by  bias  or  prejudice, 
may  disagree  as  to  the  inference  or  conclusion  to  be  drawn 
from  them,  there  is  a  case  for  a  jury.  But  it  is  one  thing 
to  have  a  state  of  facts  from  which  differing  conclusions  may 
reasonably  be  drawn ;  quite  another,  to  hold  that  one  who  has 
the  burden  of  proving  a  given  conclusion  has  discharged  the 
burden  by  showing  that  a  theory  which  sustains  him  is  a  pos- 
sible one,  if  it  also  appear  that  a  theory  upon  which  his  adver- 
sary would  not  be  liable  is  just  as  possible.  Any  death  may 
by  possibility  be  due  to  murder,  but  no  jury  should  find 
murder  to  be  the  cause  of  death  merely  because  death  is 
proven.  Most  deaths  are  not  caused  by  murder,  and  some- 
thing would  be  required  upon  which  reasonable  minds  might 
base  the  conclusion  that  a  murder  has  been  done.  We  con- 
cede that,  ordinarily,  it  is  for  the  jury  whether  a  claim  is 
supported  by  a  preponderance.  But  this  is  not  so  when  alt 
must  agree  that  the  case  fo/  him  who  has  the  burden  is  not 
as  strong  as,  or  at  any  rate  is  not  stronger  than,  that  of  his 
opponent.  We  have,  in  many  cases  where  the  proof  for  the 
one  having  the  burden  was  stronger  than  here,  or  at  least  as 
strong,  held  that  there  was  no  question  for  a  jury ;  that  the 
burden  of  proof  was  not  discharged,  because,  at  best,  the 
testimony  was  in  equipoise,  and,  therefore,  as  matter  of  law, 
the  one  having  the  burden  should  not  prevail,  because  his 
evidence  did  not  preponderate.  See  Ashach  v.  Chicago,  B.  dk 
Q.  R.  Co.,  74  Iowa  248 ;  Neal  v.  Chicago,  B.  I.  <&  P.  B.  Co., 
129  Iowa  5 ;  O^ Connor  v.  Chicago,  B.  I.  &  P.  B,  Co.,  129  Iowa 
636 ;  Ghihfion  v.  Iowa  Cent  B.  Co,,  136  Iowa  415,  at  418 ; 
Siglin  v,  Chicago  &  N.  W.  B.  Co.,  151  Iowa  290,  292.  The 
same  view  is  taken  in  many  well  considered  eases^  decided  in 
other  jurisdictions.  Beynolds  v.  Burgess  (N.  H.),  59  Atl. 
615;  Smith  V,  New  York  Cent,  &  E,  B.  B.  Co.  (N.  Y.),  23 
N.  E.  990;  Bernhardt  v.  Western  Pa.  B.  Co.  (Pa.),  28  Atl. 
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140;  8ervis8  v.  Ann  Arbor  R.  Co.  (Mich.),  135  N.  W.  343, 
345,  346;  LouisviUe  &  N.  B.  Co.  v.  Clark  (Ky.),  106  S.  W. 
1184;  Larson  v.  St.  Paid  &  D.  B.  Co.  (Minn.),  45  N.  Wi 
1096;  LovisviUe  &  N.  B.  Co.  v.  Binion  (Ala.),  14  So.  619. 
Though  the  Serviss  case,  sapra,  approves  the  ease  of  Scholtz 
V.  Inierborough  B.  T.  Co.,  95  N.  Y.  S,  557,  the  approval  does 
not  affect  the  question  now  before  us.  The  Scholtz  case  merely 
determines  a  correct  rule  concerning  what  is  reasonable  notice 
— ^that  it  may  be  a  jury  question  whether  there  was  con- 
structive notice;  although  a  gate  lying  on  a  station  platform 
is  not  shown  to  have  been  there  for  any  considerable  length 
of  time.  The  general  proposition  declared  by  all  these  cases 
is  fairly  and  typically  stated  in  some  of  our  own,  above  men- 
tioned.   In  Gibson's  case,  136  Iowa,  at  418,  we  say: 

'  *  The  burden  was  upon  plaintiff  to  show,  not  only  that 
his  mare  was  killed  by  a  passing  train,  but  that  this  killing 
was  due  to  the  negligence  of  defendant's  employees.  It  is 
not  enough  for  him  to  show  that  this  might  perhaps  have 
been  the  cause  of  the  injury." 

The  Neal  case,  129  Iowa  5,  9, 10,  declares,  on  the  authority 
of  Bhines  v.  Chicago  &  N.  W.  B.  Co.,  75  Iowa  597,  that 
the  test  is  whether  the  conclusion  sought  to  be  drawn  is  or  is 
not  equally  consistent  with  some  theory  other  than  the  one 
advanced  by  him  who  has  the  burden  of  proof;  that,  if  one 
surmise  that  may  be  made  is  as  tenable  as  the  one  insisted  on, 
the  theory  relied  on  is  not  sustained  by  a  preponderancev 
And  it  is  further  said: 

**A  theory  cannot  be  said  to  be  established  by  circum- 
stantial evidence  .  .  .  unless  the  facts  relied  upon  are  of 
such  nature  and  so  related  to  each  other  that  it  is  the  only 
conclusion  that  can  fairly  or  reasonably  be  drawn  from  them. 
It  is  not  sufficient  that  they  be'  consistent  merely  with  that, 
theory,  for  that  may  be  true  and  yet  they  may  have  no 
tendency  to  prove  the  theory.    This  is  the  well  settled  law." 

Following  the  Asbach  case  and  the  Bhines  case,  supra, 
we  say,  in  the  O'Connor  case,  129  Iowa,  at  638: 
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''The  law  on  this  point  is  well  settled.  Proof  of  the 
defective  condition  of  the  ear,  and  of  the  death  of  the  intes- 
tate, due  to  his  being  run  over  by  the  car,  is  not  sufficient  to 
take  the  case  to  a  jury.  In  other  wotrds,  the  burden  of  proof 
was  upon  plaintiff  to  show  causal  connection  between  the 
alleged  negligence  and  the  injury  com^ained  of.  And  where 
the  proof  is  equally  balanced,  or  the  facts  are  as  consistent 
with  one  theory  as  another,  plaintiff  has  not  met  the  burden 
which  the  law  casts  upon  him.  Of  course,  plaintiff  is  not 
required  to  produce  more  than  a  preponderance  of  the  testi- 
mony ;  but  if  his  evidence  does  no  more  than  create  a  surmise 
or  conjecture,  he  cannot  recover.  Proof  of  causal  connection 
may  be  direct  or  circumstantial,  but  the  evidence  must  be 
something  more  than  consistent  with  plaintiff's  theory  as  to 
how  the  accident  occurred.  These  rules  are  well  supported 
by  our  cases." 

To  like  effect  are  Tibbitts  v.  Mason  City  cfe  Ft.  D.,  etc., 
22.  Cos,,  138  Iowa  178,  185,  186,  and  Helgeson  v,  HigUy  Co., 
148  Iowa  587,  at  591,  592. 

We  think  the  ruling  below  is  supported  because,  as  matter 
of  law,  the  plaintiff's  case  never  got  beyond,  if  it  got  as  far 
as,  proof  in  equipoise. 

Belated  to  this  situation  is  the  further  fact  that,  so  far 
as  the  testimony  speaks  to  the  point  at  all,  the  water  projected 
from  any  of  the  defendant's  locomotives  came  from  a  little 
pipe  somewhere  close  to  the  rails.  As  said,  an  engine  south 
bound  is  to  blame  if  any  engine  is.  If  facing  south,  this 
pipe  would  be  on  what  is  then  the  east  side  of  the  engine; 
therefore,  as  there  is  evidence  that  the  planks  between  the 
rails  and  the  cement  walk  had  a  slope  west,  and  that  there 
was  no  ice  upon  them,  all  of  the  evidence  would  not  merely 
fail  to  prove  that  this  particular  engine  cast  the  water  com* 
plained  of,  but  would  furnish  affirmative  proof  to  the  con- 
trary. For  water  starting  on  the  east  side  of  the  track  in 
freezing  weather  could  not  cross  the  track  and  the  planks  and 
freeze  upon  the  cement  walk  to  the  west  without  leaving  at 


"Dec  1916]         EiSENTBAGER  V.  G.  N.  R.  Co.  727 

least  traees  of  ice  upon  the  plank  As  there  is  as  much  evi- 
dence that  the  water  came  from  a  pipe  on  the  east  side  of 
the  engine  south  bound  as  there  is  that  the  pipe  was  on  the 
west  side  of  the  engine,  it  is  not  only  possible  to  find  a  theory 
which  fails  to  sustain  the  plaintiff,  but,  with  like  right,  to 
surmise  one  under  which  it  would  affirmatively  appear  that 
defendant  was  not  liable.  All  of  which  brings  the  case  within 
the  rule  of  Wheelan  v.  Chicago,  M.  &  St.  P.  B,  Co.,  85  Iowa 
167,  which,  while  often  cited  for  the  proposition  that  equipoise 
will  not  discharge  burden  of  proof,'  and  so  cited  in  the  O'Con- 
nor ease,  supra,  is  none  the  less  no  more  than  a  decision  that 
the  evidence  in  the  Wheelan  case  shows,  affirmatively,  that  it 
was  a  physical  impossibility  for  the  defendant  to  have  been 
negligent,  as  is  therein  charged 

4-a 
Many  of  the  cases  cited  by  appellant  fairly  sustain  the 
following  of  his  propositions:  (1)  One  may  so  do  a  lawful 
act  as  to  be  liable  to  another  for  injury  thereby  caused, 
because  all  must  use  their  property  in  such  manner  as  not  to 
injure  others.  (2)  Whoever  makes  a  walk  hazardous  is  liable 
to  one  thereby  injured.  (3)  If  a  railroad  negligently  dis- 
charges water  from  its  locomotive,  and  so  causes  ice  to  form 
on  a  public  walk,  it  is  liable  to  any  who  are  injured  by  falling 
on  ice  so  created.  His  fault  lies  in  assuming  for  these  cases 
hot  only  a  holding  that  whoever  does  these  things  is  liable, 
but  that  they  hold  that  the  evidence  which  appellant  has, 
proves  that  to  have  been  done  which,  under  these  cases,  im- 
poses a  liability,  if  done.  McOoldrick  v.  New  York  Cent.  & 
JSr.  -B.  «.  Co.,  20  N.  Y.  S.  914,  is  typical.  In  that  case,  it  was 
said  emphatically  that  there  was  a  jury  question,  where  de- 
fendant permitted  water  to  flow  from  its  tank  to  a  walk,  where 
it  froze  and  caused  plaintiff's  injury.  This  determines  that,  if 
there  were  evidence  here  that  the  engine  of  defendant  had 
sent  water  upon  this  walk  in  freezing  weather,  plaintiff  was 
entitled  to  go  to  the  jury.  But,  of  course,  the  New  York 
decision  had  no  occasion  to  determine,  and  does  not  attempt 
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to  determine,  what  evidence  that  water  was  so  cast,  is  required 
to  make  a  jury  question.  It  settles  merely  that,  where  it  is 
shown  or  conceded  that  the  machinery  of  a  party  thus  casts 
water,  it  cannot  be  said,  as  matter  of  law,  that  there  is  no 
liability.  Other  citations  are  of  like  ultimate  effect.  They 
hold 'in  various  ways  that  one  may  so  handle  surface  or  other 
water  in  freezing  weather,  and  other  weather  too,  and  so 
obstruct  by  ice  and  other  things,  as  to  become  liable  to  those 
who  are  injured  thereby.  All  of  them  declare  what  liability 
there  is  if  the  thing  charged  be  done.  They  do  not  pass 
upon  what  sends,  it  to  the  jury  whether  the  thing  charged 
was  done.  This  disposes  of  Illinois  Cent,  B.  Co.  v.  Common- 
wealth,  20  Ky.  Law  Rep.  748 ;  Moloney  v.  Hayes,  206  Mass.  1 
(91  N.  E.  911) ;  Benard  v.  Woonsocket  B.  Qo.,  23  R.  I.  581 
(51  Atl.  209) ;  Hynes  v.  Brewer  (Mass.),  80  N.  E.  503;  Leahan 
V.  Cochrane  (Mass.),  53  L.  R.  A.  891;  Isham  v.  Broderick, 
89  Minn.  397  (95  N.  W.  224) ;  28  Cyc.  1438,  1439;  Davis  v. 
Niagara  Falls  t.  Co,,  171  N.  Y.  336  (57  L.  R.  A.  545) ;  McDon- 
ald V.  Toledo  Consol.  St.  B,  Co.  (Ohio),  74  Fed.  104,  CCA; 
Fletcher  v.  Bylands,  1  Eng.  Ruling  Cases,  p.  235 ;  Brown  v. 
White,  202  Pa.  297  (58  L.  R.  A.  321) ;  Shipley  v.  Fifty  Asso- 
ciates, 106  Mass.  194,  199. 

28  Cyc  1438,  1439,  supra,  adds  that  a  statute  which 
limits  the  liability  of  municipalities  to  persons  injured  by 
snow  or  ice,  does  not  apply  to  abutting  owners;  Leahan's 
case,  I  sham's  case  and  Hynes'  case,  that  there  can  be  no  pre- 
scriptive right  to  maintain  a  nuisance  created  by  dealing  with 
surface  water  and  accumulation  of  snow  and  ice;  the  Hynes 
case  holds  further  that  it  is  no  defense  that  some  of  the  ice 
formed  from  water  coming  from  a  source  beyond  the  control 
of  the  defendant.  Brown's  case  and  Shipley's  case,  supra^ 
add,  in  effect,  that  it  is  no  defense  that  what  was  done  is 
customary. 

Further  light  is  thrown  upon  the  position  of  appellant 
by  a  consideration  of  what  he  claims  for  some  other  cases 
cited,  to  wit,  that  they  are  decisive  here.     Of  the  cases  for 
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which  this  sweeping  claim  is  made,  tliat  of  Chicago  dk  N.  W, 
B.  Go.  V.  Hoag,  90  111.  339,  holds  that,  where  a  railway  com- 
pany turns  its  water  from  a  tank  upon  the  premises  of  an- 
other, where  it  spreads  and  freezes  and  so  does  damage  to  the 
property  owner,  it  cannot  escape  on  the  ground  that  the 
freezing  is  an  act  of  nature.  Chicago  <&  A.  Bi,  Co.  v.  Nelson 
(111.),  38  N.  E.  560,  rules  that,  where  a  boy  10  years  old, 
while  standing  in  a  street  near  a  railroad  track,  waiting  for 
a  train  to  pass  by,  stepped  from  the  track  to  avoid  the  train 
and  thereby  fell  against  a  pile  of  ashes  left  in  the  street  by  the 
railroad  company  and  slipped  under  the  cars  and  was  killed, 
there  was  sufficient  evidence  of  the  company's  negligence  and 
the  boy's  exercise  of  due  care  to  justify  submitting  these 
issues  to  the  jury.  Appellant  declares  that  Canfield  v.  Chi- 
cago  &  N.  W,  B.  Co.  (Mich.),  44  N.  W.  385,  *'is  precisely  in 
point" — is  a  flat  holding  that  a  state  of  the  evidence  similar 
to  the  one  at  bar  makes  a  case  for  the  jury.  The  case  holds 
—no  more,  no  less — ^that,  where  the  testimony  shows  that 
defendant  had  a  standpipe,  with  an  arm  swinging  around  to 
supply  locomotives,  and  this  arm  was  swung  so  far  as  to 
make  water  fall  upon  the  sidewalk,  where  it  froze  and  made 
very  slippery  ice,  and  plaintiff,  without  fault,  was  injured 
by  falling  on  that  walk,  there  was  a  proper  case  for  the  jurj'. 
Another  **case  in  point"  is  that  of  Thuringer  v.  New  York 
Cent.  &  H.  B.  B.  Co.,  24  N.  Y.  S.  1087  (31  Idem  419).  It 
decides  this:  Water  from  a  water  column  used  to  supply 
engines  dripped  while  the  column  was  shut  off,  and  the  wind 
carried  it  to  the  sidewalk.  The  drain  which  usually  carried 
off  the  water  was  allowed  to  become  blocked  by  ice  and  snow, 
and  the  water  allowed  to  continue  to  flow  upon  the  sidewalk, 
** which  bcijame  icy  and  dangerous."  Plaintiff  fell  on  the 
ice  upon  that  walk,  **  which  had  been  allowed  to  accumulate 
thereon."  There  was  **a  customary  formation  of  ice  there  to 
a  certain  extent."  The  question  submitted  was  ''whether 
plaintiff  was  negligent  in  permitting  water  to  flow  upon  the 
sidewalk  and  freeze  so  as  to  render  it  dangerous  for  persons 
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to  pass  over  it."  It  was  left  to  the  jury  to  say  whether 
defendant  was  negligent;  whether  plaintiff's  negligence 
caused  or  contributed  to  plaintiff's  injury;  and  held,  it  was 
no  defense  to  claim  that  the  city  only  was  liable. 

We  are  further  told  that,  in  Tiborsky  v.  Chicago,  M.  & 
St.  P.  B.  Co.  (Wis.),  102  N.  W.  549,  ''the  facts  and  prin- 
ciples  of  law  involved  here  are  as  nearly  like  the  facts  and 
law  in  the  instant  case  as  they  could  well  be."  In  a  strong 
opinion  by  Judge  Cassoday,  it  is  held  that  the  district  court 
erred  in  directing  a  verdict  against  the  plaintiff,  and  that  the 
Supreme  Court  of  Wisconsin  had  gone  much  further  than 
this  one  is  asked  to  go,  ''and  not  further  than  good  law 
and  good  sense  require. ' '  The  case  was  this :  A  truck  owned 
by  defendant  railroad  was  found  where  the  answer  of  defend- 
ant admitted  it  had  been  constantly  used,  and  the  only  ques- 
tion was  whether,  after  using  it  there,  the  defendant  had 
left  it  there.  As  to  a  pedestrian  who  collided  with  the  truck 
on  the  sidewalk  in  front  of  the  depot,  it  is  decided  that  res 
ipsa  loquitur  does  not  apply. 

It  seems  that  these  "cases  in  point"  do  not  warrant  what 
is  so  urgently  claimed  for  them.  Surely,  the  question  in 
this  case  is,  Has  plaintiff  any  evidence  that  defendant  did 
what  it  is  charged  withf  Cases  which  merely  decide  that  it 
is  liable  if  or  where  it  did  these  things^  have  no  relevance 
to  that  question,  since  there  is  no  way  to  exchange  citations 
for  testimony.  Other  citations  require  even  less  exhaustive 
discussion.  Waltemeyer  v.  Kansas  City,  71  Mo.  App.  354, 
and  DaJilin  v.  WaWh  (Mass.),  77  N.  B.  830,  involve  whether 
and  when  the  fact  that  the  ice  is  due  to  natural  causes  operates 
as  an  excuse  or  defense.  WiLlard  v.  Town  of  Newbury,  22 
Vt.  458;  Dillon,  Municipal  Corporations  (Ed.  1890),  Sec. 
1034 ;  Elliot  v.  Concord,  27  N.  H.  204 ;  Gates  v.  Pennsylvania 
jB.  Co.  (Pa.),  16  L.  R.  A.  554;  Batty  v.  Town  of  Duxbury,  24 
Vt.  155 ;  Schwartz  v.  Oilmore,  45  111.  455 ;  Calder  v.  SmaUeyf 
66  Iowa  219;  Brown  v.  White  (Pa.),  51  Atl.  962;  Congreve 
V.  Smith  and  Morgan,  18  N.  Y.  79,  84;  Landrue  v.  Lund 
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(Minn.),  38  N.  W.  699;  IMlstrom  v.  Northern  Pac.  R.  Co., 
53  Minn.  464 ;  McDonald  v.  Toledo  Consol.  St  B,  Co.,  74  Fed., 
at  108,  109 — ^hold,  in  various  ways  and  from  various  angles, 
that  liability  for  creating  a  nuisance  due  to  accumulation  of 
snow  and  ice,  or  otherwise,  cannot  be  shifted  about  between 
landlord  and  tenant,  the  municipality  that  authorizes  the  use 
of  streets  and  the  licensee,  and  between  contractor  and  sub- 
contractor. 28  Cyc.  1439;  Dillon,  Municipal  Corporations 
(Ed.  1890),  Sec.  1032;  CahUl  v.  Eastman,  18  Minn.  324; 
Hay  V.  Cohoes  Co.,  2  N.  Y.  159;  Shepard  v.  Creamer  (Mass.), 
36  N.  E.  475,  establish  between  them  the  general  proposition 
that  one  who  creates  a  nuisance  is  liable  for  injury  caused 
thereby,  without  inquiry  as  to  whether  he  was  negligent — one 
application,  the  one  in  the  Shepard  case,  being  to  a  case  where 
a  building  is  put  up  in  such  manner  and  so  close  to  the  street 
that  snow  and  ice  will  fall  from  it  to  the  injury  of  passers-by. 
Savage  v.  Chicago,  M.  cfe  St,  P.  R.  Co.  (Minn.),  18  N.  W. 
272;  Hill  V.  Winsor,  118  Mass.  251;  Weick  v.  Lander,  75  111. 
93,  and  Carter  v.  Sioux  City  Service  Co.,  160  Iowa  78,  deal 
with  cases  where  it  is  manifest  that  the  question  of  negli- 
gence was  for  a  jury,  and  so  hold.  The  last  named  case, 
for  instance,  is  that,  in  a  case  of  injury  by  collision  of  a 
street  car  and  a  train,  it  was  a  question  for  a  jury  whether 
the  street  car  conductor  was  negligent  in  signaling  his  car 
to  proceed,  before  he  had  gone  a  sufficient  distance  ahead  of 
it  to  reach  the  track  on  which  the  train  collided  with  was 
running.  Hynes  v.  Brewer  (Mass.),  80  N.  E.  503,  merely 
finds  there  was  evidence  that  one  injured  by  falling  upon  an 
icy  crosswalk  was  in  the  exercise  of  due  care,  notwithstand- 
ing that  he  was  able  to  see  the  ice  at  the  place  where  he  was 
injured,  as  well  as  it  could  be  seen  on  other  walks  in  that 
vicinity.  And  Tibhy  v.  Missouri  Pac.  B,  Co.,  82  Mo.,  at  299, 
decides  that  whether  the  defendant  had  actual  knowledge  of 
its  own  usages  is  not  worthy  of  consideration. 

The  cases  upon  which  appellant  relies  do  not  aid  him. 

The  case  is  a  most  serious  one  for  the  plaintiff,  and  we 
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have  given  it  commensurate  consideration.  We  are  clearly 
satisfied  that  the  trial  court  had  no  alternative  but  to  direct 
a  verdict  against  the  plaintiflE.  Wherefore,  the  judgment  below 
must  be,  and  is — Affirmed. 

Evans,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


Fairmont  Creamery  Company,  Appellee,  v.  H.  C.  Dargeb 

et  al.,  Appellants. 

APP£AIj  and  EBBOB:     Decisions  Bevie'waUe — Order  Overruling 

1  Motion  for  Directed  Verdict.  An  appeal  will  not  lie  from  an 
order  overruling  a  motion  for  a  directed  verdiei. 

APPEAL  AND  EBBOB:    Decisions  Beviewable — Order  Overmlixig 

2  Motion  for  Judgment  on  Pleading.  Demurrer  to  the  Usues  is 
not  allowable.  Therefore,  a  motion  for  judgment  on  the  pleadings, 
consisting  of  petition  and  answer  on  the  merits,  may  not  be  treated 
as  a  demurrer,  and  an  order  overruling  such  motion  is  not  appeal- 
able. 

APPEAL  AND  EBBOB:    Decisions  Beviewable— From  Final  Bnlings 

3  Only.  Appeals  are  allowable  only  from  final  rulings.  So  held 
in  an  attempted  appeal  from  an  order  ovemUing  a  motion  for 
judgment  on  the  pleadings,  consisting  of  petition  and  answer  on 
the  merits. 

Appeal  from  Carroll  District  Court. — F.  M.  Powers,  Judge. 

Wednesday,  December  13,  1916. 

The  facts  sufficiently  appear  in  the  opinion.  The  defend- 
ants appeal, — Dismissed. 

Oeorge  Cosson,  Attorney  General;  C.  A.  Bobbins,  Assist- 
ant Attorney  General;  L,  H.  Salinger,  0.  W.  Emm^ms  and 
Lee  &  Bobb,  for  appellants. 

W.  C.  Saul,  Douglas  Rogers  and  E.  J.  Haines,  for 
appellee. 

Ladd,  J. — The  plaintiff  is  a  corporation  of  Nebraska, 
with  its  principal  place  of  business  in  the  city  of  Omaha,  and 
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engaged  generally  in  the  creamery  business  in  Iowa,  as  well 
as  elsewhere.  It  was  indicted  December  7,  1912,  for  unfair 
discrimination,  in  that,  as  was  alleged,  it  had  paid  more  for 
cream  or  butter  fat  in  one  locality  than  in  another,  in  the 
absence  of  diflferences  in  grade  or  quality  or  cost  of  trans- 
portation— ^not  to  meet  competition,  but  to  crush  a  com- 
petitor. On  trial,  the  court,  on  motion  of  the  State,  directed 
an  acquittal,  and  in  this  action  damages  are  claimed,  for 
that,  as  is  aUeged,  the  prosecution  was  malicious  and  without 
probable  cause.  Issues  were  joined,  and,  after  a  jury  was 
impaneled,  evidence  in  behalf  of  plaintiff  was  introduced, 
tending  to  sustain  the  allegations  of  the  petition.  When 
plaintiff  rested,  defendants  moved  that  a  verdict  be  directed, 
on  the  ground  thc^t  a  corporation  cannot  maintain  an  action 
for  malicious  prosecution,  for  that  its  property  cannot  be 
seized  nor  its  person  arrested,  and  this  is  neither  alleged  nor 
proven,  and  the  damages  are  only  those  incident  to  all  liti- 
gation. This  motion  was  overruled,  and  defendants  examined 
one  witness  concerning  plaintiff's  reputation  for  honest  and 
fair  dealing,  when  a  juror  was  taken  ill,  and  the  trial  dis- 
continued. Defendants  theh  renewed  the  above  motion,  which 
was  overruled,  and  later  moved  for  judgment  on  the  plead- 
ings, on  the  grounds  that:  (1)  The  action  is  for  personal 
injury,  and  a  corporation  cannot  maintain  such  an  action; 

(2)  no  interference  with  person  or  property  is  alleged;  and 

(3)  the  wrong,  if  any,  is  only  such  as  suffered  in  civil  actions. 
This  motion  was  overruled.  The  defendants  thereupon  ap- 
pealed. The  plaintiff  moves  that  the  appeal  be  dismissed, 
on  the  grounds  that  neither  of  the  orders  entered  is  appeal- 
able, and  defendants  did  not  elect  to  stand  on  the  ruling,  and 
no  final  order  or  judgment  was  entered. 

1.  APPEAL  AND  «B-  ^'    ^^   ^^^^^   ovcmiling   a   motion   to 

reviewabfe^rlfr-  direct  a  verdict  is  not  appealable.    Eggert  & 

mo^oniX  Lockwood  V.  Interstate  Inv,  &  Dev.  Co.,  146 

rec     ver   c  Iq^t^  481 ;  Bussell  V,   City  of  Fort  Dodge, 

126  Iowa  308. 


734  Fairmont  Cry.  Co.  v.  Daroeb.        [178  Iowa 

II.  Had  the  motion  for  judgment  on  the  pleadings  been 
sustained,  an  appeal  might  have  been  taken  from  the  judg- 
ment, under  Section  4100  of  the  Code.    Scott  v.  Wilson^  150 

Iowa  202 ;  In  re  iJstate  of  Kennedy,  154  Iowa 

'  BOB  ^ctsion?"   460.    It  was  overruled,  and  appellants  con- 

der  overruling     cede  that  the  order  so  doing  may  be  adjudged 

motion  for  ,   ,  ,  ,  ,        ,  ,  , 

iu<i«njent  on       appealable  only  on  the  theory  that  the  motion 

be  construed  as  equivalent  to  a  demurrer. 
The  trouble  with  this  is  that  a  demurrer  is  directed  at  a 
pleading,  as  the  petition,  answer  or  reply,  and  not  to  the 
issues  joined  by  the  several  pleadings.  Section  3561,  Code, 
1897,. 

^  Counsel  might  have  withdrawn  the  answer,  having 
obtained  leave,  and  then  have  interposed  the  demurrer ;  but 
our  system  of  pleading  does  not  allow  a  party  to  answer  on 
the  merits  and  demur  to  the  petition  at  the  same  time.  Nor 
does  it  permit  a  demurrer  to  the  issues,  as  was  undertaken 
in  this  case.  For  these  reasons,  the  motion  may  not  be  con- 
strued as  in  the  nature  of  demurrer,  and  the  order  was  not 
appealable. 

III.  There  is  another  reasoii  for  sustaining  the  motion : 
i.  e.,  no  final  ruling  was  entered.  Every  right  of  each  party 
continues  as  before  such  order  was  entered,  and  no  obstacle 

to  the  disposition  of  the  case  on  its  merits 

*  BOB^i^decwfon?"   was  interposed.     That  an  appeal  may  only 

from  flnai  rui-     be  taken  after  a  final  order  is  entered,  appears 

in  the  following  decisions :    Roddy  v.  Gazette 
Co.,  163  Iowa  416 ;  Thorpe  v.  Smith,  86  Iowa  410 ;  Quinn  v. 
Capital  Ins.  Co,,  .82  Iowa  550 ;  Seippel  v.  Blake,  80  Iowa  142, 
The  motion  to  dismiss  the  appeal  is — Sustained. 

Evans,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur. 
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J.  C.  Fahlet,  Appellee,  v.  P.  E.  Nepp,  Appellant  (and  one 

other  ease). 

JUDOMENT:     Oondnsiveness— Life  Tenant  Kot  Party  Defendant — 

1  Effect.  The  plea  of  a  remainderman  in  fee  that  ho  is  not  bonn*) 
by  a  judgment  fixing  the  boundaries  of  the  land,  because  the  life 
tenant  waa  not  made  a  parly  defendant,  will  avail  nothing,  unless 
he  shows  at  least  that  the  life  tenant  is  still  living. 

JUDGMENT:    Ck>nclu8iyenesa— Adjudication   of   Boundary   Lines— 

2  Highways — Gk>iinty  as  Party.  The  conclusiveness  of  a  judgment 
fixing  the  boundary  lines  of  lands  separated  by  a  public  highway 
is  not  obviated  by  the  failure  to  make  the  county  a  party  defend- 
ant, when  it  appeared  that  the  county  did  appear  in  the  present 
action,  pleaded  to  the  merits,  and  was  concluded  thereby. 

QUIETING  TITIaE:    Relief — Scope  and  Extent— Bnxdens  aad  Bene- 

3  fits.  A  judgment,  in  an  action  to  quiet  title,  that  defendant 
should  have  the  right  to  remove  a  hedge  (valuable  for  the  timber 
therein)  from  the  land  decreed  to  belong  to  plaintiff,  but  that 
defendant  should  completely  remove  the  aame^  including  brush  and 
stumps^  is  not  inequitable  as  to  the  latter  requirement. 

Apj>eal  from  Clarke  District  Court, — H.  K.  Evans,  Judge. 

Wednesday,  December  13,  1916. 

Action  to  quiet  title  to  a  strip  of  land.  The  real  con- 
troversy is  over  the  location  of  the  partition  line  between 
adjoining  landowners.  There  was  a  decree  for  the  plaintiff 
in  each  case,  and  the  defendant  has  appealed. — Affirmed, 

Temple  &  Temple  and  V,  R,  McCfinnis,  for  appellant. 
0.  itf.  Slaymaker,  for  appellees. 

Evans,  C.  J. — The  controversy  between  the  parties 
involves  the  boundary  lines  of  lands  in  a  certain  Section  7. 
The  contention  for  the  plaintiffs  is  that  their  controversy 
was  fully  adjudicated  in  a  prior  adjudication.  The  defend- 
ant contends  that  he  is  not  bound  by  the  prior  adjudication, 
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and  that  the  boundary  line  contended  for  by  him  has  been 
established  by  acquiescence  for  40  or  50  years.  These  suits 
were  be^n  in  1913.  Prior  to  that  time,  the  controversy 
between  the  parties  had  run  a  course  of  several  years,  begin- 
ning in  1906.  In  1907  a  suit  was  brought  by  Matilda  Samp- 
son, one  of  the  landowners,  against  all  the  landowners  in  the 
section,  including  the  parties  hereto  or  their  grantors;  and 
such  suit  went  to  final  judgment.  There  is  some  confusion 
of  names  in  the  record  pertaining  to  the  prior  history.  Two 
.brothers  Neff  were  parties  to  the  former  proceeding.  Their 
names  appear  in  this  printed  record  as  F.  E.  Neff,  P.  H. 
Neff,  H.  E.  Neff  and  H.  P.  Neff.  Four  names  to  two  persons 
are  the  equivalent  of  no  name,  and  we  have  to  perform  the 
function  of  a  proof  reader,  in  order  to  get  an  intelligent 
comprehension  of  the  record.  Upon  the  record  as  a  whole, 
we  venture  to  guess  that  the  correct  names  of  the  two  brothers 
are  F.  E.  Neff  and  H.  E.  Neff,  and  that  the  name  P.  H.  Neff 
is  mistakenly  intended  for  F.  E.  Neff,  and  that  of  H.  P.  Neff 
is  mistakenly  intended  for  H.  E.  Neff.  The  following  plat, 
appearing  in  the  present  record,  will  aid  in  an  understanding 
of  the  discussion : 
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The  name  P.  H.  Neff,  appearing  on  such  plat,  should  be 
corrected  to  P.  E.  Neff.  The  SEl^  of  the  NB14  of  such 
Sec.  7  was  acquired  by  him  from  H.  E.  Neff  since  the  prior 
litigation.  The  land  appearing  on  the  plat  as  belonging  to 
Backus  is  that  now  owned  by  J.  C.  Parley.  On  April  7,  1906, 
all  the  parties  owning  land  in  such  Sec.  7  entered  into  the 
following  written  contract : 

''Whereas  there  are  some  disputes  as  to  the  center  line 
running  north  and  south  and  each  quarter  line  and  north  and 
south  boundary  line  running  east  and  west  of  Section  7,  in 
Township  72  North  Range  25  West  of  the  5th  P.  M.  in  Clarke 
County,  Iowa.  Now  therefore  we  the  undersigned  being 
owners  of  land  in  said  Section  7,  do  hereby  agree  to  and  with 
each  other  that  we  will  employ  a  competent  and  disinterested 
surveyor  (the  surveyor-tb  be  selected  and  chosen  by  a  majority 
of  the  parties  to  this  agreement  at  a  meeting  for  that  purpose) 
to  establish  the  said  line  and  each  party  to  pay  their  pro- 
portion according  to  the  number  of  acres  they  own  that  is 
affected  by  said  survey,  and  said  parties  do  hereby  further 
agree  that  they  will  abide  by  said  survey  and  that  it  will  be 
permanent  and  binding  on  all  pailies  to  this  contract  and 
that  all  partition  fences  affected  thereby  are  to  be  placed  on 
the  established  line  as  shown  by  said  survey  on  or  before 
November  1,  1906.  Said  parties  to  this  contract  to  pay  to 
the  treasurer  (to  be  selected  at  the  same  meeting  called  to 
select  the  surveyors)  their  proportionate  part  of  said  expenses 
as  soon  as  said  survey  has  been  made.  Who  is  to  pay  out 
said  money  only  on  the  order  of  the  secretary  and  counter- 
signed by  the  president  who  are  also  to  be  selected  at  said 
meeting." 

Pursuant  to  such  contract,  the  parties  chose  a  surveyor, 
who  made  a  survey  and  purported  to  establish  the  lines,  and 
made  his  report  accordingly.  Some  of  the  parties  acquiesced 
and  moved  their  fences ;  others  refused.  Thereupon,  in  April, 
1907,  Matilda  Sampson  brought  an  action  in  equity  against 
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all  said  parties,  to  establish  the  boundary  lines  in  accordance 
with  the  report  of  such  surveyor,  the  same  being  known  ic 
this  record  as  the  Barick  survey.  In  a  second  count  of  her 
petition,  she  asked  that,  in  the  event  that  such  Rarick  survey 
could  not  be  found  binding  upon  the  parties  to  the  proceed- 
ing, the  court  proceed  to  establish  the  boundaries  and  cor- 
ners of  the  lands  in  such  section  in  accordance  with  the  pro- 
visions of  the  statute  in  such  cases.  J.  H.  Farley  and  the 
two  Neffs  were  parties  defendant  in  such  proceedings,  and 
answered  therein  substantially  to  the  same  effect.  Each  of 
them  pleaded  tile  fact  of  long  acquiescence  in  boundary  lines 
as  a  settlement  thereof.  On  December  12,  1908,  the  district 
court  entered  an  order  in  such  case,  appointing  Delay  as 
a  **  commissioner  to  make  survey  and  establish  the  comers,  as 
provided  in  Chapter  25,  Title  21,  of  the  Code."  The  record 
also  shows  that  this  was  done  **by  agreement."  Delay,  as 
commissioner,  made  his  report.  Such  report  was  duly  objected 
to  by  J.  H.  Farley  and  by  the  Neifs.  Such  objections  were 
overruled,  and  the  report  was  duly  confirmed  by  the  court, 
and  judgment  entered  accordingly,  in  1909.  Prom  such 
judgment,  no  appeal  was  ever  taken.  The  lines  thus  estab- 
lished had  the  effect  of  both  giving  and  taking  land,  as  to 
some  of  the  parties  to  the  litigation.  J.  H.  Farley  acquiesced 
in  the  adjudication  by  giving  up  land  theretofore  claimed 
by  him,  and  he  demanded  from  the  defendant  Neff  posses- 
sion of  land  awarded  to  him  by  the  same  adjudication.  He 
brought  this  suit,  therefore,  in  equity,  to  quiet  his  title  to 
the  strip  involved,  and  decree  was  awarded  him. 

Referring  for  the  moment  to  the  J.  H.  Farley  case  alone, 
we  think  it  clear  that  the  adjudication  referred  to  was  con- 
clusive upon  the  parties  as  to  the  controversy  over  the  true 

location  of  the  boundary  lines.     The  only 

'  conclusiveness:   defect  suggested  in  the  proceedings  is  that 

party  defend-      one  Elizabeth  Neff  was  not  a  party,  and  that 

oTif  •  AJf Act  

she  was  the  owner  of  a  life  estate  in  the  SE14 
of  the  NEl^,  her  son  H.  E.  Neff  being  the  owner  of  the 
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remainder.  This  is  the  40-acre  tract  subsequently  acquired 
by  P.  E.  Neflf.  Whether  Mrs.  Neflf  is  still  living  or  whether 
her  life  estate  has  been  terminated  by  death,  does  not  appear 
in  the  record.  If  her  life  estate  has  terminated,  then  F.  E. 
Neflf  holds  his  title  wholly  under  grant  from  his  brother, 
H.  £•  Neflf,  and  the  irregularity  as  to  Elizabeth  Neflf  becomes 
entirely  immaterial.  We  think  the  showing  of  interest  in 
Elizabeth  Neflf  is  not  sufficient  to  warrant  a  consideration  of 
the  alleged  irregularity  in  the  proceeding. 

Referring  now  to  the  suit  of  plaintiflf  J.  C.  Farley,  it  is 
made  to  appear  that  his  land  and  that  of  the  defendant  are 
separated  by  a  highway,  and  that  the  adjustment  of  the  line 

2.  Judgment:  between  them  will  involve  a  shifting  of  the 
SjudiStfS?  oV  Wgbway.  The  contention  of  the  defendant 
hfghwaya Icoun-  is  that  the  county  is  a  party  in  interest,  and 

as  par  y.         ^^^  ^j^^^  j^  .^  ^^^  ^  party  to  this  case,  and 

was  not  a  party  to  the  prior  adjudication ;  and  that,  for  such 
reason  alone,  such  plaintiflf  is  not  entitled  to  any  relief.  It 
is  suflScient  answer  to  this  contention  that  it  is  made  to 
appear  by  an  amended  abstract  that  the  county  did  appear 
by  counsel  in  the  present  case  and  did  file  a  pleading  herein, 
the  purport  of  which  was  that  the  county  was  satisfied  to 
take  its  highway  upon  the  proper  lines  as  the  court  should 
find  the  same  to  be,  subject  to  certain  conditions,  which 
were  fully  provided  for  by  the  pleading  of  the  plaintiflf.  We 
think  this  suflBciently  meets  the  objection  made  by  the  appel- 
lant at  this  point. 

One  further  complaint  should  be  noted.  A  hedge  row 
had  been  planted  by  the  defendant  Neflf  at  or  near  the  old 
line  between  him  and  J.  H.  Farley.    It  was  ordered  by  the 

3,  QUIETING  TiTLK :  ^^^^^^  ^^^^^  ^^at  hc  cut  dowu  such  hedge, 
SuSt.^u^eM  and  that  he  fully  remove  the  same  from  Far- 
andbeieflte:       j^y,g  j^^^^     r^^ie  appellant  complains  of  the 

mandatory  part  of  this  decree.  He  claims  the  right  to  sur- 
render the  land  in  its  actual  condition,  if  he  must  surrender 
it  at  all*    The  plaintiflf,  appellee,  concedes  his  right  in  this 


740  ^  Heiman  v.  Peldeb.  [178  Iowa 

respect,  and  offers  to  take  the  land  in  its  present  condition, 
hedge  and  all.  This  would  seem  to  cure  the  grievance  at 
this  point.  It  appears  that  the  old  hedge  contains  consider- 
able valuable  timber,  suitable  for  cutting  into  posts.  The 
defendant  having  planted  the  hedge,  the  trial  court  was 
desirous  of  awarding  to  him  its  benefit,  and  awarded  same 
to  him  upon  the  condition  that  it  should  be  fully  cleared; 
in  other  words,  it  required  him  to  take  burden  with  benefit, 
and,  in  effect,  forbade  him  to  remove  the  substantial  part  of 
the  timber  and  yet  leave  the  ground  encumbered  ;ivith  brush 
and  stumps,  etc.  There  is  nothing  inherently  inequitable  in 
the  order  as  made.  Furthermore,  the  plaintiff  offers  to  take 
the  hedge  in  its  entirety,  relieving  the  defendant  of  all  obliga- 
tion with  reference  thereto.  We  sec  no  ground  of  complaint 
for  the  appellant. 

The  decree  of  the  court  is  therefore  affirmed  in  each  case. 
— Affirmed, 

Ladd,  Gaynor  and  Salinger,  JJ.,  concur. 


Peter  IIeiman,  Appellee,  v.  August  Feldbr,  Appellant. 

PLEADING:    Amendments— Amending  at  Close  of  Evidence.    Prin- 

1  ciple  n'oogiiized  that  amendments  may  be  filed  after  the  evidence 
has  closed. 

PLEADING:    Fonn  and  AUegationih— Agency-— Concluslonft—Befiual 

2  to  Strike— Effect.  The  pleading  of  a  pure  conclusion  raises  no 
issue,  and  prejudicial  error  follows  a  refusal  to  strike,  unless  made 
more  specific,  with  consequent  admission  of  testimony  thereunder. 
Held  that  a  pleading  **tliat  defendant  totu  acting  as  the  affent  of 
plaintiff*'  was  a  pure  conclusion.. 

TBIAL:    Verdidr— Instructions— Disregard  of  Instructions.   Principle 

3  recognized  that,  right  or  wrong,  instructions  become  the  law  of 
the  case,  with  consequent  duty  of  jury  to  follow  the  same. 

PLEADING:    Issue,  Proof  and  Variance — Surplusage — ^Wlien  Proof 

4  Necessary.  The  statute  rule  that  one  need  not  prove  all  that  he 
has  alleged,  provided  he  prove  enough  to  justify  legal   recovery. 
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has  no  application  when  the  court  instructs,  even  erroneously,  that 
the  pleader  must  prove  all  that  he  alleges. 

PBINOIPAL    AND    AGENT:     Actions  —  Pleading  —  Allegation    of 

5  Agency — Sofflciency.  Plaintiff  does  not  properly  plead  Ofgenoy 
by  alleging  that  defendant  (a)  falsely  represented  that  he  was  not 
in  the  employ  of  a  third  party,  (b)  concealed  the  fact  that  he 
was  to  receive  a  commission  from  said  third  party,  (e)  professed 
friendship  for  plaintiff  and  pretended  to  be  interested  in  plaintiff  ^s 
welfare,  and  (d)  thereby  induced  plaintiff  to  acoept  defendant's 
services. 

PIiEADHfO:   Amendments — Construction.    Amendments  to  pleadings 

6  are,  ^s  a  general  rule,  intended  to  supply  something  not  already 
existing  in  the  original  pleading.  It  follows  that  the  pleader  may 
quite  clearly  show  by  the  act  of  amending  that  he  was  not  intend- 
ing to  simply  amplify  that  which  he  had  already  pleaded. 

FIiEADING:    Waiver  of  Error — ^Pleading  Over.    Error  in  overruling 

7  a  motion  to  strike  a  pleading  unless  made  more  specific,  is  waived 
by  answering  over,  and  such  waiver  will  be  recognized  by  the  court, 
even  though  appellee  makes  no  point  thereon.  Held,  a  stipulation 
that  an  answer  to  a  petition  should  stand  as  an  answer  to  an 
amendment  to  the  petition,  which  stipulation  was  entered  into 
after  the  overruling  of  motion  that  the  amendment  be  stricken 
iinlees  made  more  specific,  was,  in  effect,  answering  over,  and 
worked  a  waiver  of  the  error  in  denying  the  motion. 

APPEAL  AND  EBEOB:    Briefs— Points  Baised  by  Appellee — ^Points 
8, 14  Baised  by  Law.    Some  propositions  are  so  fundamental  that  the 
court  will,  on  appeal,  raise  them  and  apply  them,  in  order  to  sus- 
tain the  judgment  appealed  from,  even  though  appellee  has  tcholly 
overlooked  them.     So  held  as  to  the  propositions: 

(a)  That  answering  over  after  the  overruling  of  a  motion  for 
more  specific  statement  waives  error  in  the  ruling;  and 

(b)  That  the  total  failure  to  challenge  the  sufficiency  of  the 
facts  pleaded  to  sustain  the  recovery  sought,  precludes  raising  such 
question  on  appeal. 

APPEAL  AND  EBBOB:    Beview,  Scope  of — ^Failure  to  Benew  De- 

9    mnrrer  After  Amendment — ^Waiver.    Rulings  on  a  demurrer  to  a 

petition  will  not  be  reviewed  on  appeal,  when,  subsequent  to  such 

rulings,   the  petition  was  amended   without  d^nurrer  thereto  as 

amended. 

APPEAL  AND  EBBOB:    Waiver  of  Error— Denial  of  Motion  for 
10    Directed  Verdict — ^Waiver.     He  who  moves  for  a  directed  ver- 
dict and  suffers  an  adverse  ruling,  and  thereupon  introduces  his 
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testimony,  must  then  renew  liis  motion,  or  waiver  of  the  adverse 
ruling  will  result,  but  not  the  right  to  insist,  on  motion  for  new 
trial,  that  the  evidence  does  not  sustain  the  verdict. 

PBINCIPAL  AKD  AGENT:     The  Relation — Oreatiou  and  ExiBtenco 

11  — ^Evidence.  No  distinct  formalities  need  be  resorted  to  in  order 
to 'create  the  relation  of  principal  and  agent.  Such  relation  may 
be  inferred  from  evidence  that  the  alleged  principal  used  the  serv- 
ices of  the  Alleged  agent;  that  tlie  alleged  agent  agreed  to  render 
such  services ;  that  out  of  such  services  the  transaction  in  question 
was  consummated. 

APPEAL  AKD  EBBOB:    Bevlew — Questions  of  Fact — ^Evidence— 

12  Sufficiency.  The  appellate  court^  in  reviewing  questions  of  fact, 
will  not  indulge  in  nice  weighing  of  the  preponderance  of  the 
evidence,  but  will  content  itself  with  determining  whether ,  there 
has  been  an  extreme  departure  from  proper  consideration  of  the 
evidence. 

APPEAL  AND  EBBOB:    Grounds  of  Bevlew— Presentation  in  Txlal 

13  Court — ^Necessity.  Failure  to  challenge  in  the  trial  court  the 
sufficiency  of  the  facts  pleaded  to  sustain  a  recovery  in  a  matter 
of  private  right,  jyrecludes  the  raising  of  such  questions  on  appeal. 

APPEAL  AND  EBBOB:    Brief s^-Points  Baised  by  Appellee — Points 
8, 14  Baised  by  I«aw. 

Appeal  from  Chickasaw  District  Court, — W.  J.  Springer, 

Judge. 

Wednesday,  December  13, 1916. 

Plaintiff  claims  that  defendant  made  certain  false  rep- 
resentations to  him  which  induced  him  to  buy  a  tract  of  land 
at  $97.50  per  acre,  for  which  the  seller  received  but  $95  an 
acre,  and  that  defendant  fraudulently  received  the  difference 
between  what  was  paid  and  received,  to  wit,  the  sum  of  $500. 
Plaintiff  had  verdict  and  judgment  for  $500,  and  defendant 
appeals. — Affirmed, 

Smith  &  0^ Connor,  for  appellant. 
M,  E,  Oeiser,  for  appellee. 
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Salinger,  J. — ^I.  There  was  denied  a  motion  to  strike 
an  amendment  to  petition  received  after  the  testimony  was 
closed.     Speaking  to  the  matters  raised  by  the  motion,  we 

have  to  say  that  the  receiving  the  pleading 
amendmenu:  as  late  as  was  done  is  not  shown  here  to  be 
doseofevi-        the  abuse  of  discretion  for  which  we  may 

dence. 

interfere.  The  concession  there  was  evidence 
relevant  to  the  amendment  justifies  us,  though  same  was 
admitted  under  objection,  in  not  interfering  on  the  ground 
of  surprise;  nor  can  we  hold  proper  opportunity  to  meet 
the  amendment  was  denied.  As  an  alternative,  a  contin- 
uance was  asked,  and  that  was  denied.  We  are  satisfied  that 
this,  too,  constitutes  no  abuse  of  discretion. 

II.  The  amendment  alleges  that,  in  the  purchase  of 
the  land  by  plaintiff,  '*  defendant  was  acting  as  the  agent 
of  plaintiff  in  the  purchase  of  said  real  estate  for  plaintiff/' 

and  that,  by  means  of  fraudulent  representa- 

2.  Plkadino  :  form   ,.  i      j   j  •     x-l         •    •      i       x-x-  \   •    x'i» 

and  allegations:  tions  pleaded  in  the  original  petition,  plaintiff 

agency :  CO  nclu-  .,         _  ,.        '  ,«-.,  i. 

aions :  refusal      was  induccd  to      cmplov  defendant  as  his 

to  strike :  effect 

agent  to  purchase  said  land  for  plaintiff. 
As  an  alternative  to  the  motion  to  strike,  and  in  the  form  of 
a  motion  for  more  specific  statement,  defendant  asserted  this 
was  the  statement  of  a  naked  legal  conclusion,  and  asked 
that  plaintiff  ''be  required  to  state  the  ultimate  facts  from 
which  he  claims  said  agency  arose,  instead  of  the  legal  con- 
clusion that  defendant  *was  acting  as  the  agent  of  the  plain- 
tiff.* "  Under  Instruction  3,  as  applied  by  Instruction  5, 
3.  trial:  verdict:  Plaintiff  could  not  recover  without  proving 
SsregSrd  of*  ^uch  agcucy.  Defendant  has  accepted  this 
instructions.       ^^^^^^  ^j  ^^.^j     Plaintiff  has  not  appealed, 

does  not  complain  of  these  instructions,  and  adds,  affirm- 
atively, that,  while  defendant  asked  such  instructions  and 
they  were  refused,  he  may  not  complain,  because  so  much  of 
the  refused  instruction  as  is  ''a  correct  exposition  of  the  law" 
was  "in  substance  embodied  in  instructions  given  by  the  trial 
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court'' — another  w^y  of  saying  that  Instructions  3  and  5 
given  state  the  law  correctly.  We  need  not  at  this  point 
inquire  whether,  as  substantive  law,  plaintiff  should  have 
been  denied  a  recovery  unless  he  established  such  agency. 
Right  or  wrong,  it  became  the  law  of  the  case,  and  a  rule 
which  the  jury  was  bound  to  follow,  and  a  new  trial  would 
have  been  due  if  the  instructions,  right  or  wrong,  had  not 
been  followed.  Crane  v.  Chicago  cfe  N.  W,  B.  Co.,  74  Iowa 
330;  NichoU  v.  Chicago,  B.  I.  &  P.  B.  Co.,  69  Iowa  154; 
State  v.  Moore,  81  Iowa  578 ;  Bowman  v.  Brown,  52  Iowa  437 ; 
Musser  v.  MaynarcL  59  Iowa  11.  In  Seevers  v.  Cleveland 
Coal  Co.,  158  Iowa  574,  at  587,  we  say : 

*  *  We  do  not  now  see  why  this  instruction  was  given ;  but, 
right  or  wrong,  it  was  the  duty  of  the  jury  to  follow  it,  and, 
had  it  done  so,  plaintiff  would  not  have  been  entitled  to  the 
verdict.'' 

The  statute  rule,  permitting  recovery  though  less  be 
proved  than  is  pleaded,  if  enough  be  proved  to  sustain  a 
recovery,  is  immaterial  here,  because:   (1)  The  complaint  here 

is  that  less  than  enough  to  make  a  case  was 

'  sue,  proof  and     properly  pleaded;  (2)  though  plaintiff  may 

piusage :  when     have  bccn  entitled  to  a  verdict  without  prov- 

proof  necessary.  ^ 

ing  the  agency,  yet  the  jury  were  bound  to 
require  such  evidence.  If  a  wrong  rule  must  be  followed,  it 
is  no  answer  that  the  rule  is  wrong.  To  say  such  proof  is 
not  necessary,  when  the  jury  could  not  give  a  verdict  without 
such  proof,  is  but  a  different  form  of  denying  that  the  instruc- 
tions became  the  law  of  the  case  whether  they  were  right  or 
wrong.  And  the  appellate  rule  that  one  may  not  complain 
of  an  error  which  gave  him  more  than  he  was  entitled  to,  is 
not  applicable.  Appellant  was  entitled  to  have  a  trial  accord- 
ing with  the  law  of  the  case.  His  complaint  is  that,  though 
the  law  of  the  case  makes  a  fact  vital,  the  jury  was  allowed 
to  find  that  fact  without  proper  plea.  The  trial  court  was  of 
opinion  that  the  amendment  assailed  was  a  mere  amplifica- 
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lion  or  conclusion,  resting  upon  matters  properly  pleaded  in 

the  second  count  of  the  original  petition.    If 

5.    PRINCIPAI,  AND        .  v  •      t_  -a    •  T_     T_i      xT_     x 

aobnt:  actions:  this  DC  SO,  it  IS  probable  that  any  error  m  re- 
gallon  ofagen-    fusing  to  have  the  conclusion  amplified  with 

cy :  sufflciency. 

the  basic  facts  upon  which  it  rests  was  harm- 
less error.  But  we  incline  to  the  opinion  that  the  second 
count  hardly  furnishes  a  basis  for  the  claimed  conclusion 
stated  in  the  amendment.  In  essence,  the  petition  alleges 
defendant  falsely  represented  the  seller  was  not  to  pay  him  a 
commission ;  that  defendant  took  an  interest  in  the  proposed 
purchase  through  friendship,  was  working  for  the  interest  of 
plaintiff;  and* that,  through  such  false  professions,  plaintiff 
was  induced  to  accept  whatever  the  services  of  defendant 
were  or  were  to  be,  and  defendant  got  a  commission  from  the 
seller.  One  may  tell  a  falsehood  as  to  who  is  his  employer, 
conceal  the  employer  is  paying  him,  profess  friendship  for 
one  who  may  buy  of  the  employer,  profess  falsely  he  is 
working  for  the  interest  of  the  possible  buyer,  the  purchase 
may  be  made,  and  yet  the  professed  friend  may  in  strictness 
not  be  the  agent  of  the  buyer,  as  matter  of  law.  We  say,  in 
Witham  v.  Blood,  124  Iowa  695,  at  698-9 : 

**But  even  under  a  code  .  .  .  nothing  will  be  assumed 
in  favor  of  the  pleader  which  has  not  been  averred,  or  may 
not,  upon  a  liberal  and  fair  interpretation,  be  implied  from 
his  averments." 

We  have  gone  so  far  as  to  hold  a  paragraph  of  a  pleading 
should  contain  something  more  than  a  mere  conclusion  of 
law,  based  upon  a  statement  of  facts  contained  in  some  other 

paragraph.    Cooper  v.  French,  52  Iowa  531. 

6.  Pleading:  -n    u.     -  •  j»    xv  x-  -x      x- 

amendments:      But   in   View   01   thc   entire   situation,   we 

construction. 

need  not  base  our  decision  upon  the  view 
that  the  original  petition  does  not  avoid  any  error  in 
refusing  to  strike  the  amendment.  In  view  of  the  analysis 
of  the  petition  just  made,  and  the  further  fact  that  plaintiff, 
by  filing  the  ainendment,  conceded  he  was  pleading  what 
had  not  been  before  pleaded,  it  was  at  least  fairly  doubtful 
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whether  the  form  of  allegation  in  the  amendment  should 
stand.  We  may  assume  we  would  have  resolved  this  doubt  in 
favor  of  the  ruling  below,  had  defendant  made  no  attempt  to 
make  it  clear  what  the  amendment  was  intended  to  allege. 
In  effect,  he  moved  to  strike  said  alleged  conclusion  unless, 
in  response  to  his  motion  for  more  specific  statement,  it 
should  be  made  to  appear  that  conclusion  was  sufficiently 
based,  which,  if  done,  would  incidentally  have  tended  to 
settle  also  whether  what  was  stated  by  way  of  legal  conclu- 
sion was  a  mere  amplification  of  what  had  before  been  pleaded. 
It  seems  to  us  the  motion  should  have  been  sustained  if  the 
allegation  moved  against  was  a  pure  conclusion*  The  pleader 
must  state  facts,  as  distinguished  from  evidence  of  facts  or 
legal  conclusions.  Lumbert  v.  Palmer,  29  Iowa  104;  Pfiffner 
V,  Krapfel,  28  Iowa  27.  If  conclusions  only  are  stated,  a 
motion  for  more  specific  statement  may  be  sustained,  and  the 
pleader  may  be  required  to  set  out  the  facts  on  which  he 
relies,  without  setting  out  the  evidence  to  sustain  them.  Lane 
V.  B.  {&  8.  W.  R.  Co.,  52  Iowa  18.  Such  motion  is  the  only- 
method  of  dealing  with  such  conclusions.  Kendig  v.  Marble, 
55  Iowa  386.  While  Robinson  v.  Berkey,  100  Iowa  136,  at 
144,  does  say  pleadings  need  not  be  so  framed  as  that  the 
words  used  would  not  be  objectionable  if  used  in  a  question 
to  a  witness,  the  statement  is,  in  terms,  declared  to  be  mere 
argument  for  the  proposition  that  the  ** evidence"  should  not 
be  pleaded.  It  docs  not  pretend  to  overrule  the  statute  by 
permitting  legal  conclusions  in  pleading  to  be  a  substitute  for 
** facts."  It  is  true  we  held  in  Riley  v.  Interstate  Bus.  Men's 
Ace.  Assn.,  Ill  Iowa  449,  that  for  testing  what  is  admitted 
by  demurrer,  matters  which  might  in  strictness  be  termed  a 
conclusion,  were  to  be  treated  as  admissions  of  fact.  But 
that,  of  course,  does  not  preclude  the  right  to  have  pure  con- 
clusions of  law  stricken  on  motion  directly  attacking  same 
for  being  conclusions.  If  the  allegation  was  a  pure  conclu- 
sion, the  motion  was  well  made.  We  are  persuaded  the  alle- 
gation was  just  that. 
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We  have  seen  that,  while  one  should  not  plead  evidence, 
and  therefore  should  not  plead  evidence  which  is  unobjec- 
tionable in  form,  this  does  not  make  what  was  a  pure  conclu- 
sion, when  asked  of  a  witness,  the  less  a  mere  conclusion 
because  put  into  a  pleading.  It  is  uniformly  held  just  such 
words  as  were  used  in  this  amendment  are  prohibited  in  testi- 
mony. 17  Cyc.  219  P ;  Southern  E,  B.  &  L,  Assn.  v.  Winans  ^ 
(Tex.),  60  S.  W.  825;  Arnold  v,  JoTinson  (Tex.),  128  S.  W. 
1186;  Baxfef'  v.  Rollins,  99  Iowa  226;  Jackson  v,  Todd,  56 
Ind.  406,  at  410;  Farrell  v.  United  States  (C.  C.  A.),  110 
Fed.  942;  Maurer  v.  Midmay  (Neb.),  41  N.  W.  395;  Short 
Mountain  Coal  Co,  v.  Hardy,  114  Mass.  197 ;  Young  v,  Newark 
Fire  Ins.  Co.  (Conn.),  22  Atl.  32;  State  v.  Huff  (Mo.),  61 
S.  W.  900,  at  903.  We  have  said  a  general  averment  of  prior- 
ity of  one  mortgage  over  another  is  the  mere  assertion  of  a 
legal  conclusion,  and,  under  such  an  allegation,  actual  notice 
may  not  be  proved.  Koon  v.  Tramel,  71  Iowa  132.  It  follows 
that,  if  this  amendment  Avas  rightly  attacked,  that  pleading 

gave  plaintiff  no  right  to  prove  what  was  vital  to  his  recover- 

* 

ing.  Since  the  motion  which  was  made  is  the  only  proper 
procedure  against  a  pleading  which  states  a  naked  conclusion, 
and  since  the  effect  of  the  overruling  the  motion  was  to  aUow 
material  proof  without  a  proper  plea,  it  follows  that,  unless 
there  be  some  avoidance,  we  must  reverse,  unless  the  making 
of  a  good  motion  for  more  specific  statement  is  to  be  hereafter 
treated  as  an  idle  formality. 

2.a. 

We  are,  however,  constrained  to  find  that  the  error  com- 
mitted here  has  been  waived.  After  the  motion  had  been 
denied,  it  was  stipulated  "that  the  answer  heretofore  filed 

shall  apply  to  all  the  amendments  to  substi- 
waiver  of  error:  tutcd  and  amended  petition  on  file.       This  is 

pleadln£^  over. 

the  equivalent  of  having  answered  the  amend- 
ment after  the  motion  to  make  it  more  specific  had  been  over- 
ruled.    Any  error  in  overruling  that  motion  is  waived  by 
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answering.    Coakley  v,  McCarty,  34  Iowa  105;  Kline  v.  if.  C, 

St.  J,  &  C,  B,  R.  Co.,  50  Iowa  656.    It  is  true 

8.    Appeal  AND  BR-      .,       .       ^l.  ^^  r  A-  .1   • 

ror: briefs:        that    the    appellee    nowhere    mentions    this 

points  raised  by  .  _  .         .  , 

appellee :  points  waiver,  and  that  no  point  is  made  upon  it. 

raised  by  law. 

But  the  law  makes  it  for  him.  In  other 
words,  because  of  having  answered,  appellant  presents  an 
error  which  is  not  reversible  error. 

III.  Defendant  assigns  error  on  the  overruling  of  his 
demurrer  to  the  original  petition.  We  may  not  review  this 
ruling.     The  petition  was  amended  after  such  ruling.     The 

pleading  as  amended  has  not  been  attacked, 
ROR :  review,  "  cxccpt  by  the  motiou  to  strike,  and  for  more 
ure  to  renew       specific  Statement.    We  have  said  we  cannot 

demurrer"  after 

amendment :       interfere  With  the  overruling  of  the  first,  and 

waiver.  " 

that  error  in  overruling  the  last  has  been 
waived  by  answering  over.  The  result  is  that,  at  present, 
plaintiff  has  a  petition  to  which  no  demurrer  has  been  inter- 
posed. Since  the  sufficiency  of  that  petition  is  not  challenged, 
it  would  be  moot  to  inquire  whether  the  petition  as  it  stood 
before  it  assumed  its  present  form,  is  demurrable. 

IV.  Appellant  challenged  the  overruling  of  his  motion 
to  direct  verdict.  The  motion  was  made  at  the  close  of  the 
testimony  for  the  plaintiff,  and  was  not  renewed  at  the  close 
10  Appeal  and       ^^  ^'^  *^^  evidence.    We  have  many  times  held 

of  error^deniai  ^^^^^'  "^  these  circumstances,  the  overruling 
directed  ver-     ^^  »  motion  to  direct  caiinot  be  reviewed. 

diet:  waiver.  y       ^^^  ^^  ^^^  ^^^^  j^^j^  ^j^^  ^^  ^^^ 

preclude  raising,  on  motion  for  new  trial,  whether  the  verdict 
is  sustained  by  the  evidence.  See  State  v.  Asbury,  172  Iowa 
606,  and  Hansen  v.  Tlongh,  111  Iowa  93,  101.  The  motion 
for  new  trial  does  raise  whether  the  verdict  is  sustained  by 
sufficient  evidence.  Under  the  record  as  it  stands,  this  in- 
cludes the  question  whether  there  is  insuflScienl  evidence  to 
prove  that  defendant  was  acting  as  the  agent  of  plaintiff; 
that  is  to  say,  on  the  appeal  for  defendant,  we  cannot  inquire 
whether  proof  of  such  agency  is  necessary,  as  matter  of  sub- 
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stantive  law,  because  it  is  the  law  of  the  case  that  such  proof 
is  essential  to  a  recovery  for  plaintiff.    Therefore,  we  must 

« 

order  new  trial  if  the  presumed  finding  that  there  was  such 
agency  is  not  sufficiently  sustained  by  the  evidence. 

VI.  We  have  said  the  second  count  of  the  original  peti- 
tion was  not  in  strictness  an  allegation  that  defendant  was 
thfe  agent  of  plaintiff.    Of  course,  with  the  amendment  added, 

there  is  an  allegation  of  agency  in  strictness. 

11.   PrINCII^AL  AND    -rrr      i.  i  •  i  i  ^i         •  -i       i 

AaaNT:there-  We  have  also  said,  unless  the  jury  had  some 

lation :  crea-  .  -  _  .  •        ■•      i       ■•  « 

tion  and  exist-  evidence  that  the  agency  existed,  the  law  of 

ence :  evidence. 

the  case  would  oblige  us  to  set  the  verdict 
aside.  But,  while  there  has  been  estoppel  to  assert  that  proof 
for  these  allegations  is  nonessential,  nothing  has  occurred  that 
affects  what  will  constitute  substantial  evidence  of  agency. 
That  is  to  be  measured  under  general  rules  of  the  law  of 
agency.  Within  the  reasonable  limits  of  an  opinion,  we  can- 
not undertake  to  set  forth  a  detailed  analysis  of  the  testimony 
on  this  head.  It  must  suffice  to  say  that,  if  we  are  to  hold 
the  verdict  is  insufficiently  supported,  it  must  be  done  by 
ignoring  that  one  may  be  an  agent  of  one,  though  the  agent 
at  the  same  time  of  another;  that  mutual  agency,  while  it 
calls  for  a  higher  degree  of  good  faith  and  candor,  does  not 
destroy  the  possibility  of  mutual  agency.  Or  else  we  must 
hold  that  no  man  is  an  agent  unless  certain  distinct  formali- 
ties of  employment  are  observed  and  defini- 

12.  Appeal  AND        ,-  n  •  jtrr/sj  i_j 

E8ROR:  review:  tion  of  powcr  IS  madc.    We  find  an  abundance 
fact: evidence:  of  testimony, — ^in  fact  there  is  no  substantial 

sufficiency. 

dispute  about  it, — ^that  this  plaintiff  did  use 
the  services  of  this  defendant  as  a  helper  in  accomplishing 
a  purchase;  that  defendant  consented  to  serve;  and  that  the 
purchase  resulted.  Though  the  law  of  the  case  compels  us 
to  demand  proof  of  agency,  a  patient  examination  of  this 
record,  including  a  long  amendment  to  abstract,  fails  to  war- 
rant our  finding  the  jury  acted  from  mere  passion  and 
prejudice  in  their  presumed  finding  there  was  an  agency. 
It  must  be  remembered  we  are  not  the  jury,  nor  nicely  weigh- 
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ing  preponderances,  but  are  passing  merely  upon  whether 
there  was  an  extreme  departure  from  proper  consideration  of 
the  evidence. 

Now,  while  it  is  settled  for  this  case  that  defendant  is  not 
liable  unless  there  is  proof  to  sustain  the  agency  pleaded,  it 
is  not  settled  that  he  may  not  go  hence  free,  though  there  be 
13  Appeal  and      evidence  of  the  agency,  and  the  appellant  con- 
ofreview?^"^  tends  that,  even  if  the  agency  be  established, 
fn  trfai^court :    it  is  settled  by  our  decisions  that  he  is,  as 
necessity.  matter  of  law,  not  liable;  to  put  it  in  other 

words,  that  if  everything  pleaded  be  granted,  there  still  is 
no  liability  in  law.  Wc  may  assume  he  has  much  support  for 
this  position.  It  may  be  conceded  further  that  the  counter- 
position  has  little  support,  except  in  the  following  cases  in 
the  Supreme  Court  of  Michigan,  and  others  approved  by  that 
court,  to  wit:  Hokanson  v.  Oaiman  (Mich.),  131  N.  W.  Ill; 
Stoney  Creek  Woolen  Co.  v.  SmaUey,  111  Mich.  321;  McDon- 
ald V.  Smith,  139  Mich.  211;  Van  Epps  v.  Harrison,  5  Hill 
(N.  Y.)  63  (40  Am.  Dec.  314) ;  Fairchild  v.  McMahon,  139 
N.  Y.  290  (34  N.  E.  779).  But  does  that  accomplish  what 
appellant  seeks  from  it  ?  Here  is  a  petition  which  predicates 
liability  upon  what  is  therein  set  forth.  There  is  some  evi- 
dence to  sustain  it.  We  have  made  plain  the  appellant  has 
never  challenged  the  sufficiency  of  the  facts  pleaded  in  that 
petition  to  sustain  the  recovery  sought  upon  them.  He  can- 
not say  the  amendment  works  no  change  from  the  earlier  peti- 
tion to  which  he  did  demur,  because:  (1)  While  moving  to 
strike,  he  did  not  move  upon  the  ground  that  the  amendment 
added  nothing  to  the  pleading  amended  and  was,  at  most, 
but  a  repetition  thereof;  (2)  he  made  no  attack  after  the 
petition  as  amended  was  finally  made  part  of  the  record; 
(3)  he  tells  us  affirmatively  the  amendment  did  work  a  new 
and  substantial  claim,  and  complains  because  he  was  not 
granted  a  continuance  to  meet  it.  It  seems  to  us  we  have  here 
the  ordinary  case,  of  claiming  for  the  first  time  on  appeal, 
that  a  petition  fails  to  state  facts  which  will  in  law  base 
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the  recovery  obtained.  Since  the  passage  of  the  so-called 
Blanchard  Act,  such  claim  has  frequently  been  held  untenable, 
in  the  case  of  insufiScient  petitions  against  which  neither 
demurrer  nor  motion  in  arrest  of  judgment  was  interposed. 
See  Lacy  v.  Kossuth  County,  106  Iowa  16,  at  22;  Boyd  & 
Wmianis  v.  Watson  cfe  Co.,  101  Iowa  214,  at  222;  Enix  v. 
Iowa  Cent.  B.  Co.,  114  Iowa  508,  at  510.  The  principle  has 
full  consideration  in  Ormsby  v.  OraJiam,  123  Iowa  202,  at  211. 
That  case  not  only  sustains  us  here,  but  would  if  the  pleading 
were  defensive  matter.  The  suit  was  in  equity  for  the  specific 
performance  of  an  alleged  contract  for  the  sale  of  land. 
There  had  been  judgment  below  for  the  defendants.  In  a 
distinct  division  of  their  answer,  and  as  a  full  defense  to 
plaintitf's  claim  for  relief,  defendants  alleged  that,  at  the 
date  of  the  contract,  two  of  them  were  and  still  are  married 
men,  heads  of  families,  residii^g  upon  said  lands  and  having 
homestead  rights  therein,  and  that  their  wives  did  not  unite 
in  such  contract  nor  consent  thereto,  nor  had  either  of  them 
ever  authorized  or  ratified  the  same.  Such  is  not,  and  was  not 
then,  a  good  defense.  See  Townsend  v.  Blanchard,  117  Iowa 
36.    As  to  this  situation,  we  said : 

"The  defense  thus  pleaded  was  not  attacked  by  motion 
or  demurrer,  nor  was  the  effect  thereof  sought  to  be  avoided 
by  reply.  The  allegations  of  this  answer  were  established 
by  the  evidence,  without  material  dispute.  It  is  a  rule  often 
approved  by  this  court  that,  if  matter  pleaded  as  a  defense 
is  not  assailed  by  motion  or  demurrer,  it  will,  if  proved,  defeat 
the  plaintiff's  action,  although,  had  the  question  been  raised, 
the  answer  would  have  been  held  to  present  no  defense.  Nor 
does  the  statute  which  provides  that  no  pleading  shall  be  held 
sufficient  on  account  of  failure  to  demur  thereto  obviate  the 
necessity  of  properly  raising  an  objection  in  the  trial  court.'* 
Onyisby  v,  Oraham,  123  Iowa,  at  211. 

This  could  be  easily  carried,  logically  perhaps,  to  absurd 
results,  but  that  is  always  possible.  We  do  not  mean  to  say 
that,  if  a  suit  were  brought  for  services  in  committing  a 


752  HusHAW  V.  Wood.  [178  Iowa 

murder,  there  must  be  a  recovery  because  the  petition  was 
not  challenged.  In  such  case,  the  vitals  of  the  true  principle 
would  be  absent.  The  true  application  is  to  permit  the  liti- 
gants over  matters  of  private  right  to  say  for  themselves  what 
the  dispute  is,  and  that  certain  proof  will  warrant  a  recovery. 
In  the  imagined  case,  the  court  would  have  a  duty  to  act 
sua  sponte;  because,  while  the  parties  may  stipulate  as  to 
private  rights,  they  cannot  stipulate  as  to  public  rights,  nor 
may  they  stipulate  against  public  policy.  Appellant  is  in  no 
position  to  test  whether  the  matters  pleaded  are  sufficient  in 
law.  ^ 

This,  like  the  waiver  of  the  motion  by  answering  after 
the  overiniling  of  the  motion,  is  a  point  which  the  law  makes 
14.  APPEARAND       ^^^'    saving   the    judgment   appealed    from. 

po?n?s  r^a?/ed  *    '^^^  ^^^  crcatcs  an  estoppel  to  urge  that  no 

poiS?f?ai?ek     <?ase  was  made  on  paper. 

y  ^w.  ^^  think  other  complaints  made  are  not 

well  founded,  and  are,  for  the  most  part,  made  immaterial 
by  the  conclusions  we  have  announced,  and  that  the  judgment 
must  be  affirmed. — Affirmed. 

Evans,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


Etta  Hushaw  et  al.,  Appellees,  v.  B.  J.  Wood,  Appellant. 

DEEDS:     Construction — Estates  and  Interests  Conveyed—- Life  Es- 

1  tates  and  Bemainders.  A  deed,  "in  trust  only  for  her  (grantee's) 
own  use  during  her  lifetime,  and  at  her  death  to  be  distribute:* 
equally  among  her  children  then  living,"  conveys  a  life  estate  to 
the  grantee  designated  and  a  remainder  to  her  children,  contingent 
though  it  be. 

TAXATION:    Bedemption  from  Tax  Sale — ^Life  Tenant.    A  life  ten- 

2  ant  may  redeem  from  a  tax  sale. 

TAXATION:     Tax  Deed — ^Description  of  Property — ^Tariations — ^Bf- 

3  feet.  A  tax  deed  is  not  invalidated  because  the  description  of 
the  land  in  the  sale  record  and  in  the  deed  does  not  follow  tho 
description  on  the  tax  list.  The  all-important  requisite  is  that 
the  land  l)e  definitelj/  identified.  So  hel(|  where  the  land  was 
eiitcved  on  the  tax  list  by  governmental  description,  and  later  sold 
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and  deeded  by  the  treasurer  under  the  description  provided  by  a 
duly  certified  auditor's  plat,  prepared  subsequent  to  the  making 
of  the  tax  list. 

TAXATION:    Tax  Deed— Notice  of  Ezplxation  of  Bight  of  Bedemp- 

4  tton — ^Validity.  Notice  of  the  expiration  of  the  right  of  redemp- 
tion from  tax  sale  should  be  specifically  to  the  eflfect  that  such 
right  will  expire  unless  redemption  is  made  within  90  days  from 
completed  service  of  the  notice.  Ueldf  the  omission  from  the 
notice  of  the  word  ** completed*'  was  fatal  in  a  case  where  servick: 
of  the  notice  was  made  in  October,  and  completed  service  was 
made  5  months  later. 

TAXATION:    Tax   Deed — Substantial   Failure   to   Follow   Statute. 

5  Principle  recognized  that  a  substantial  failure  to  comply  with  th? 
law  governing  the  steps  preliminary  to  the  execution  of  a  tax 
deed,  opens  the  door  to  redemption. 

TAXATION:    Tax  Deeds — ^Notice  of  Expiration  of  Bight  of  Bedemp- 

6  tion — Substituted  Service.  Service  of  notice  of  the  expiration 
of  the  right  of  redemption  from  tax  sale  may  be  made  on  one  in 
possession  of  the  land  by  leaving  a  copy  of  the  notice  with  a 
member  of  his  family  over  14  years  of  age,  provided  such  party 
is  not  found  in  the  county. 

Appeal  from  Harrison  District  Court. — ^E.  B.  Woodruff, 

Judge. 

Wednesday,  December  13,  1916. 

Suit  to  set  aside  a  tax  deed,  redeem  from  tax  sale,  and 
for  accounting  of  rents  and  profits.  On  hearing,  decree  was 
entered  as  prayed.    The  defendant  appeals. — Affirmed, 

L.  W.  FaUon,  for  appellant. 

E.  H.  Swasey  and  H.  L.  Robertson,  for  appellees. 

LadD;  J. — I.    This  is  a  suit  to  set  aside  a  tax  deed  and  to 

redeem,   as   authorized   by   Section   1440   of  the   Code.    It 

appears  that  one  Mrs.  Eccleston  owned  the  property  in  con- 

1.  Deeds:  con-       troversy,  and  on  February  15, 1899,  conveyed 

totSaSd  Inter-  it  to  her  daughter,  Etta  Ilushaw,  '4n  trast 

Uf^esULtlf an^    Only  for  her  own  use  during  her  lifetime,  and 

rema  n  ers.        ^^  j^^^  death  to  be  distributed  equally  among 

Vol.  178  U.— 48 
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her  children  then  living. ' '  Though  awkwardly  expressed,  the 
intent  to  convey  a  life  estate  to  the  daughter  and  a  remainder 
to  her  children,  contingent  though  it  be,  is  manifest.  Whether 
the  interest  of  the  children  was  such  as  to  entitle  them  to 
redeem,  does  not  appear  to  have  been  given  much  attention, 
and,  as  decision  thereof  is  not  necessary,  it  may  weU  be 
deferred  for  fuller  argument. 

Etta  Hushaw,  as  said,  owned  a  life  estate,  and  undoubtedly 
a  life  tenant  has  such  an  interest  in  land  as  that  she  may 
redeem  from  tax  sale.  See  Swan  v.  Harvey,  117  Iowa  58,  and 
^  _,_,  Biisch  V.  Hall,  119  Iowa  279,  and  cases  cited 

2.  Taxation  :  re-  '  ' 

t^saie" fife"     therein.    These  decisions  also  dispose  of  that 
tenant  portion  of  the  arguments  based  on  Sections 

1444  and  1445  of  the  Code. 

II.  The  land  was  described  in  Mrs.  Eccleston's  convey- 
ance, dated  February  15, 1899,  as  the  S.  1/2  of  S.  W.  14,  N.  W. 
1/4  of  S.  E.  14  of  Section  10,  in  the  township  described.    She 

continued  in  possession  nearly  4  years,  and, 

8.  Taxation:  tax  .     r%  tj»        •      i  j  -^  j      •        a 

deed :  descrip-     moving  to  California,  leased  it  during  4  years. 

tlonofprop-  .  T  X    J     J.         A        ^-  • 

erty:varia-        The   premises   Were   listed   for   taxation  m 

tions :  effect. 

1904,  as  above  described,  but  in  December  of 
that  year  the  40  acres  containing  said  land  were  platted  by 
the  county  auditor,  and  the  plat  duly  certified  and  filed  with 
the  county  recorder.  The  land  in  controversy  was  designated 
as  Lot  3  thereof,  and  was  sold  at  tax  sale  in  December,  1905, 
as  *'Lot  3  northwest  of  southeast  of  Section  iO,''  and  described 
in  the  deed  as  *'Lot  3  in  the  northwest  quarter  of  the  south- 
east quarter  of  Section  numbered  10.*'  Appellees  argue  that 
these  last  descriptions  are  indefinite  and  uncertain.  No  evi- 
dence was  adduced  tending  to  show  that  the  auditor  did  not 
prepare  the  plat  as  required  by  Sections  922,  923  and  924  of 
the  Code,  and,  assuming  he  so  did,  the  reference  to  the  land 
at  the  tax  sale  and  in  the  deed  is  as  certain  and  definite  as  in 
the  tax  list.  The  Code  contains  no  requirement  that  the 
description  of  the  land  in  the  sale  record  and  deed  follow 
in  the  form  appearing  in  the  tax  list,  as  argued  by  appellees. 
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It  is  sufficient  in  any  of  these  if  the  land  be  definitely  identi- 
fied, even  though  this  be  in  different  language  or  abbreviations. 
III.  The  notice  of  redemption  was  regular  in  all  re- 
spects, save  ia  saying  that  *'the  right  of  redemption  will 
expire  and  a  deed  for  said  premises  will  be  made,  luiless 

redemption  from  such  sale  be  made  within 
deed :  notice  of    ninety  days  from  service  of  this  notice. "  The 

expiration  of         __  ...       ,  ..  ...  ,.■■•• 

rifi^t  of  redemp- defect  IS  m  the  omission  of      completed 

tion:  validity.  ^    , 

before     service."    Section  1441  of  the  Code 
enacts : 

"After  two  years  and  nine  months  from  the  date  of  sale, 
the  holder  of  the  certificate  of  purchase  may  cause  to  be 
served  upon  the  person  in  possession  of  such  real  estate,  and 
also  upon  the  person  in  whose  name  the  same  is  taxed,  if 
such  person  resides  in  the  county  where  the  land  is  situated, 
in  the  manner  provided  for  the  service  of  original  notices, 
a  notice  signed  by  him,  his  agent  or  attorney,  stating  the  date 
of  sale,  the  description  of  the  property  sold,  the  name  of  the 
purchaser,  and  that  the  right  of  redemption  will  expire  and 
a  deed  for  the  land  be  made  unless  redemption  is  made  within 
ninety  days  from  the  completed  service  thereof.  Service  may 
be  made  upon  nonresidents  of  the  county  by  publishing  the 
same  three  times  in  some  newspaper  of  said  county,  or  by 
personal  service  thereof  elsewhere  in  the  same  manner  original 
notices  may  be  served ;  but  any  such  nonresident  may  in  writ- 
ing appoint  a  resident  of  the  county  in  which  said  land  is 
situated  an  agent,  and  file  said  appointment  with  the  treasurer 
of  said  county,  who  shall  forthwith  record  the  same  in  a  record 
kept  in  his  office  therefor,  and  index  the  same,  after  which 
personal  service  of  said  notice  shall  be  made  upon  said  agent. 
Service  shall  be  complete  only  after  an  affidavit  has  been  filed 
with  the  treasurer,  showing  the  making  of  the  service,  the 
manner  thereof,  the  time  when  and  place  where  made,  and 
under  whose  direction  the  same  was  made ;  such  affidavit  to  be 
made  by  the  holder  of  the  certificate  or  by  his  agent  or  attor- 
ney, and  in  either  of  the  latter  cases  stating  that  such  affiant 
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is  the  agent  or  attorney,  as  the  case  may  be,  of  the  holder  of 
such  certificate ;  which  afSdavit  shall  be  filed  by  the  treasurer 
and  entered  upon  the  sale  book  opposite  the  entry  of  the  sale, 
and  said  record  or  affidavit  shall  be  presumptive  evidence  of 
the  completed  service  of  said  notice,  and  the  right  of  redemp- 
tion shall  not  expire  until  ninety  days  after  service  is  com- 
plete." 

It  is  apparent  from  this  statute  that  **  service '^  of  the 

notice  of  redemption  is  one  thing,  and  **  completed  service" 

thereof,  quite  another.     Here,  service  of  the  notice  on  the 

5  Taxation  :  tax    P^^'«<>^^  1^  posscssion  and  on  the  ouc  in  whose 

tilTfkfiure^f ""    name  the  land  was  taxed  was  had  in  October, 

follow  statute.     jgQg^  ^^  according  to  this  notice  redemption 

must  have  been  made  before  February  1,  1909.  But  the  affi- 
davits proving  service  were  not  filed  until  April  5,  1909,  and 
redemption  in  fact  might  have  been  eif ected  at  any  time  before 
July  5th  following.  Service  on  the  person  in  whose  name 
the  land  is  taxed,  and  on  the  person  in  possession,  may  be 
on  days  widely  apart,  or  filing  of  proof  of  service  may  be 
long  delayed.  In  either  count,  the  time  of  redemption  would 
be  extended  beyond  90  days  from  the  time  of  service.  So  the 
contention  that  ** service"  and  ** completed  service"  should  be 
treated  as  synonymous,  is  unsound.  Indeed,  the  statute  dis- 
criminates between  them  by  defining  what  is  essential  in 
addition  to  service,  to  constitute  completed  service.  The 
notice  was  defective  and  misleading,  in  that  it  advised  that 
the  time  of  redemption  would  expire  long  before  it  did  under 
the  law,  and,  instead  of  indicating  a  definite  period  easily 
ascertainable,  diverted  attention  to  an  incorrect  date  from 
which  to  compute.  As  argued,  everyone  is  presumed  to  know 
the  law,  but  this  does  not  obviate  the  requirement  of  statute 
\yiih  reference  to  the  contents  of  a  notice  to  redeem.  The 
procedure  under  consideration  is  in  hostility  to  the  interests 
of  the  owner,  and,  if  there  is  any  substantial  failure  to  pursue 
the  course  prescribed,  the  right  of  redemption  is  not  to  be 
regarded  as  cut  oflE,  regardless  of  what  might  have  happened 
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had  the  statute  been  followed.  Whether,  had  proof  of  service 
beea  filed  the  same  day  service  was  effected,  the  omission 
of  ** completed"  would  have  been  prejudicial,  we  have  no 
occasion  now  to  determine.  We  are  of  opinion  that  the  notice 
was  not  in  substantial  compliance  with  the  statute;  that  the 
omission  therein  was  prejudicial ;  and  that  for  this  reason  the 
trial  court  rightly  entered  a  decree  allowing  redemption. 

IV,    Wiley  Kuyhendall  was  in  possession  of  the  land, 

and,  not  being  found  in  the  county,  the  notice  was  served  by 

leaving  a  copy  thereof  with  his  wife,  a  member  of  his  family 

6.  Taxation  :  tax    ^^'^^  "^"^  years  of  age,  at  his  usual  place  of 

of  ea^iratjcm       residence.    Such  service  of  an  original  notice 

dempuon^ sub-    is  good  (Scction  3518,  Code;  Hass  v.  Lever- 

ton,  128  Iowa  79),  and  the  notice  of  redemp- 
tion is  to  be  served  on  the  person  in  possession,  in  the  manner 
provided  for  the  service  of  original  notices. '  The  service  was 
as  required.    The  plaintiffs  are. not  chargeable  with  laches. 

The  decree  of  the  district  court  has  our  approval,  and 
is — Affirmed.  , 

Evans,  C.  J.,  Gaynob  and  Salinger,  JJ.,  concur. 


In  Re  Estate  of  Frank  Bagnola,  Deceased. 
A.  CoNTE,  Appellant,  v.  ITrbano  Di  Corpo,  Appellee. 

EXECX7T0BS  AND  ADMINISTBATOBS:     Bemoval— Notice  of  Pro- 

1  ceedlng— Acceptance  of  Service  by  Attorney.  Notice  of  a  pro- 
ceeding to  remove  an  administrator,  nonresident  of  the  county, 
must  be  served  on  the  administrator  himself.  (Section  3418,  Code, 
1897.)  An  acceptance  of  service  by  an  attorney,  employed  by  the 
administrator  to  secure  his  appointment  and  to  assist  in  closing 
up  the  estate,  on  an  appearance  by  such  attorney  by  virtue  of 
such  former  employment,  is  a  nullity.  ''Authority  to  help  live 
is  not  authority  to  consent  to  death." 

BXECX7T0BS  AND  ADMINISTBATOBS:     Bemoval— Necessity  for 

2  Hearing  on  Evidence — ^Pleadings  Not  Evidence.    Simply  present- 
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ing  to  the  court  a  petition  for  the  removal  of  an  administrator, 
and  accompanying  the  same  with  the  professional  statements  of 
counsel,  are  wholly  insufficient  on  which  to  base  an  order  of 
removal.    Removal  requires  "cause  shown  after  due  hearing." 

EXEOUTOBS  AND  ADMINISTBATOBS:     Bemoval-— Noiiresldence 

3  Insufficient  Oronnd — ^Foreign  ConsuL  The  nonresidence  of  an 
administrator  is  no  ground  on  which  to  base  an  order  of  removal, 
especially  when  such  nonresident  administrator  was  a  foreign  con- 
sul, having  right,  under  treaty  obligations,  to  initial  administra- 
tion. 

EXECUTOBS  AND  ADMINISTEATOBS:     Bemoval— Facts  Justify- 

4  ing — ^Errors  of  Judgment.  No  ground  of  removal  is  furnished 
by  the  fact  that  a  duly  appointed  administrator  disagreed  with 
another  (who  was  seeking  his  removal)  over  the  wisdom  of  a 
proposed  settlement  of  a  claim  due  the  estate. 

EXEOUTOBS  AND  ADMINISTBATOBS:    Appointment— Expiration 

5  of  Bight  of  Heir  to  Nominate.  The  appointment  of  an  adminis- 
trator may  not  be  invalidated  simply  because  made  at  the  request 
of  an  heir,  at  a  time  when  the  right  of  such  heir  to  nominate 
had  expired. 

EXEOUTOBS  AND  ADMINISTBATOBS:    Bemoval— Treaty  Obliga- 

6  tions — ^Effect.  The  courts  of  this  state  have  power,  on  proper 
showing  (Section  3416,  Code,  1897),  to  remove  a  foreign  consul 
as  administrator,  even  though  the  original  appointment  was  in 
obedience  to  a  treaty  obligation. 

JXnX^MENTS  AND  DEOBEES:     Void  Judgment — ^Finality  1>7  Bea- 

7  son  of  Proceedings  Had  in  Oonsequence.  A  void  judgment  may 
pass  beyond  the  point  of  practical  recall,  and  in  that  sense  become 
a  finality,  by  reason  of  proceedings  taken  in  consequence  of  the 
entry  of  such  void  judgment. 

PRINCIPLE  APPLIED:  An  administrator  was  appointed  and 
duly  qualified.  Later,  a  petition  was  filed  asking  for  the  removal 
of  said  administrator.  The  court  acquired  no  jurisdiction  of 
the  administrator,  because  no  citation  was  served  on  the  admin- 
istrator. The  application  for  removal  came  on  for  hearing,  an 
order  of  removal  was  entered,  and  another  administrator  was 
appointed  at  the  request  of  one  who  was  sole  heir.  The  admin- 
istrator appealed.  On  appeal,  it  appeared  that  the  second  ap- 
pointee bad  proceeded,  under  the  orders  of  the  court,  and  fully 
settled  the  estate  to  the  satisfaction  of  said  sole  heir.  Held,  the 
court  would  not  reverse,  the  holding  being  based  on  the  fact  that 
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a  reversal  could  effect  nothing  except  to  settle  who  should  pay 
costs. 

.APPEAIa  AKD  EBBOB:    Bevenal — Costs  Only  at  Stake.    A  reversal 

8  will  not  be  ordered,  even  though  the  lower  court  was  radically  in 
error,  when  such  reversal  can  effect  nothing  except  to  settle  who 
shall  pay  costs. - 

PRINCIPLE  APPLIED:     See  No.  6. 

APPEAIi  AND  EBBOB:     Behearing-— Sliifti&g  of  Position— Effect. 

9  An  appellant  will  not  be  permitted  on  rehearing  to  assume  a  posi- 
tion wholly  at  war  with  the  position  assumed  by  him  on  original 
submission.  So  held  where,  on  original  submission,  the  court  was 
clearly  led  to  act  and  decide  on  the  assumption  that  a  widow  was 
the  sole  heir  of  deceased,  with  later  attempt,  on  rehearing,  to 
dispute  such  fact. 

Appeal  from  Polk  JHstrict  Court, — ^Lawrence  DbGrapf, 

Judge. 

Tuesday,  October  19,  1915. 

Behearino  Denied,  Wednesday,  December  13,  1916. 

This  is  an  appeal  from  the  removal  of  appellant  Conte,  as 
administrator  of  the  estate  of  Bagnola,  and  appointing  ap- 
pellee as  administrator  in  his  stead,  and  from  a  refusal  to 
vacate  said  order,  and  to  reinstate  appellant  as  administrator. 
— Affirmed. 

Royal  (&  Royal  and  Hyde  &  Westbrook,  for  appellant. 
Carr,  Carr  dk  Evans,  for  appellee. 

Salinger,  J. — Frank  Bagnola  died  intestate  in  May, 
1913,  and  at  the  time  of  his  death  was  a  citizen  of  the  royal 
Italian  government.  The  appellant  Conte  was  then,  and  still 
is,  the  duly  appointed  and  accredited  consular  agent  of  said 
government,  for  and  in  a  district  embracing  the  state  of 
Iowa.  On  July  5,  1913,  Conte  was  duly  appointed  admin- 
istrator of  the  estate  of  Bagnola,  and  he  duly  qualified  and 
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proceeded  to.  act.  He  was,  at  the  time  of  his  appointment^ 
and  still  is,  a  nonresident  of  this  state.  An  application  to 
remove  him  as  administrator  was  sustained,  and  the  appellee, 
Di  Corpo,  appointed  in  his  stead. 

I.  Code  Section  3418  provides  that,  upon  the  filing  of 
a  petition  to  remove  an  administrator, — 

**a  citation  shall  issue  to  the  person  complained  of,  re- 
quiring him  to  appear  and  answer  the  com- 
^-  SSfmsTRlT!^   plaint,  and  if  he  is  not  a  resident  of  the 

oRs:  removal:  .  i  ...  -,  a*       xi.  *•     t_   it 

notice  of  pro-     couuty  where  it  IS  made,  notice  thereof  shall 

ceedine :  accept-  ,  ,  i  •        •  i  ,  i 

ance  of  service     be  servcd  upon  him  in  such  manner  as  the 

by  attorney. 

court  or  judge  thereof  or  clerk  may  direct." 
No  citation  was  served  upon  Conte.  It  appears,  how- 
ever, that  Messrs.  Clark  &  Claussen,  duly  licensed  attorneys, 
at  one  time  acted  as  attorneys  for  Conte,  and  we  may  assume 
that  it  was  in  the  conduct  of  administrator's  business  on 
part  of  Conte  as  consular  agent.  In  some  of  this  work,  Mr. 
Wilson,  another  duly  licensed  practitioner,  has  acted  wdtli 
Clark  &  Claussen.    We  may  concede  that  the  petition  filed 

4 

by  Conte  to  be  appointed  administrator  was  signed  and  filed 
by  Clark  &  Claussen  and  Mr.  Wilson,  as  attorneys  for  Conte, 
and  also  that,  while  Wilson  never  had  any  express  authoriza- 
tion to  accept  service  upon  or  waive  any  notice,  he  had  wril^ 
ten  authority  from  Clark  &  Claussen  to  act  for  them  in  all 
matters  arising  in  the  district  court  of  Polk  County.  He 
admitted  service  of  a  citation  requiring  Conte  to  appear  to 
the  petition  to  remove,  and  forwarded  the  same  to  Clark  & 
Claussen.  It  may  further  be  conceded  that  both  Clark  & 
Claussen  and  Wilson  had  actual  notice  that  the  petition  to 
remove  had  been  filed;  knew  that  a  hearing  thereupon  was 
set;  and,  though  the  order  of  removal  recites  neither  the 
appearance  of  parties  or  counsel,  that  these  attorneys  took 
part  in  such  hearing — a  concession  which  obviated  the  need 
of  considering  either  the  argument  that  there  was  an  appear- 
ance because  the  record  recites  the  taking  of  an  exception, 
or  the  effect  upon  that  argument  of  Hamill  v,  Schlitz  Brew- 
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ing  Co,,  165  Iowa  266,  at  288,  289,  wherein,  though  the  opin- 
ion does  not  show  it,  an  exception  was  taken  to  an  entry  cor- 
reeting  an  earlier  order,  and  alleged  want  of  notice  and 
appearance  are  held  to  make  the  last  entry  void.  It  appears, 
also,  that  certain  fees  and  attorney  allowances  provided  for 
in  the  order  of  removal  were  paid  to  Wilson,  and  that  some 
of  these  he  paid  over  to  Clark  &  Clanssen.  Conte  made  no 
appearance,  and  there  is  nothing  in  the  record  to  indicate, 
if  that  be  material,  that  he  personally  had  any  notice  which 
was,  if  there  can  be  any  such,  the  equivalent  of  ^ the  service 
©f  citation.  There  was,  therefore,  no  jurisdiction  conferred 
to  remove  Conte,  unless  the  service  made  on  Wilson  was 
service  on  Conte,  or  said  participation  in  hearing  made  notice 
needless.  This  involves  the  effect  of  the  relation  which  Wil- 
son and  "Clark  &  Claussen  sustained  to  Conte.  We  are  of 
opinion  that  being  retained  to  apply  for  administration,  and 
to  aid  in  the  conduct  of  administration  business,  after  appoint- 
ment is  made,  gives  no  authority  to  waive  service  of  notice 
of,  or  appear  to,  a  petition  to  remove  the  administrator. 
The  retainer  described  is,  first,  to  obtain  administration,  and, 
next,  to  aid  the  appointee  in  administering.  A  petition  to 
remove  is  an  indictment  of  the  administrator  on  the  civil 
side,  and  the  order  of  removal  terminates  the  administration 
and  all  need  of  or  right  to  aid  in  the  work  of  administration 
under  the  one-time  administrator.  Authority  to  help  live  is 
not  authority  to  consent  tp  death.  Service  of  citation  upon 
Conte  himself  was,  in  the  circumstances  at  bar,  indispensable. 
Haddick  v.  District  Court,  160  Iowa  487;  ScJiwilke's  Appeal, 
100  Pa.  St.  628;  State  v.  Anderson,  84  Tenn.  321,  at  329; 
Gasque  v.  Moody,  20  Miss.  153 ;  Horn  v.  White,  127  111.  App. 
222,  at  227;  Munroe  v.  People,  102  111.  406;  Hanifan  v. 
Needles,  108  111.  403 ;  Briggs  v.  Probate  Court  (B.  I.),  50  Atl. 
335.  We  conclude  that  the  district  court  removed  Conte  with- 
out having  acquired  jurisdiction  of  his  person. 

II.     The  record  is  quite  confused  as  to  just  what  was 
done  in  the  way  of  a  hearing  upon  the  petition  to  remove. 
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A  careful  study  has  satisfied  us  that  the  petition  to  remove 

^  ^  was  treated  as  being  of  some  evidentiary 

iS^}^'S^IC,     value,  and  that,  for  the  rest,  there  was  dis- 

OR8 :  removal :  '  '  ' 

heorlns^nevi-  «^8sion  by  the  court  and  counsd,  and  state- 
fiSs  nof  ew?"  ments  by  counsel,  which  the  court  treated  as 
^®"°®-  a  species  of  professional  statement     It  is 

fairly  clear  that  no  witnesses  were  sworn,  or  other  testimony 
adduced  under  sanction  of  an  oath.  The  petition  itself  is 
not  evidence.  Wilson  v.  Hoss,  22  Tenn.  142;  Oregg  v.  WU- 
son,  24  Ind.  227.  And  we  think  that  the  statute  providing 
for  the  petition  (Code  Section  3417)  contemplates  that  that 
paper  is  in  the  nature  of  a  pleading  merely.  In  our  opinion, 
the  removal  should  not  have  been  ordered  upon  such  a  hear- 
ing. Removal  requires  ''cause  shown  after  due  hearing." 
18  Cyc.  157  (VIII). 

III.  The  application  to  remove,  if  treated  as  being  evi- 
dence, asserts,  in  effect,  that  the  sole  heir  of  the  decedent 
was  his  wife,  who  has  been  at  all  times  a  resident  of  Italy; 

that  decedent  left  no  property  except  a  claim 

^'  Si^NimSiT^'^  against  a  railroad  company  for  injuries  that 

nonrelidencein-  caused  his  death;  that  a  settlement  has  been 

ground :  foreign  agreed  upon,  on  which  the  railroad  was  to 

consul. 

pay  $1,200  in  fuU  of  the  claims  of  the 
widow,  and  sole  heir,  out  of  which  she  should  receive  net 
$900,  and  that,  of  the  remaining  $300,  $100  should  be  paid 
to  an  attorney  in  Italy,  representing  her,  and  $200  to  the 
petitioner  applying  for  removal  and  asking  to  be  substituted ; 
that  Conte  was  appointed  while  this  settlement  was  under 
negotiation,  without  the  knowledge  of  the  widow  or  her 
attorney ;  that  he  is  preparing  to  sue  the  railroad  company, 
and  that  such  action  can  have  no  other  result  than  to  make 
expenses  and  charges  against  the  estate,  and  diminish  what 
the  widow  will  receive;  that  decedent  was  50  years  old  at 
the  time  he  was  injured,  and  there  is  considerable  doubt  as 
to  the  liability  of  the  railroad ;  that  in  the  opinion  of  appli- 
cant the  settlement  agreed  upon  is  fair  and  equitable;  that 


Dec.  1916]  In  re  Estate  of  Baonola.  763 

he  has  advised  Conte  and  his  attorneys  of  the  situation,  and 
Conte  will  not  consent  that  said  settlement  be  carried  out; 
and  that  Conte  is  a  resident  of  Milwaukee,  Wisconsin.  Had 
the  court  had  jurisdiction,  and  were  the  petition  to  remove, 
evidence,  what  the  petition  declares  is,  we  thinlq  not  suffi- 
cient ground  for  removal.  Conte  was  a  nonresident  of  Iowa 
when  first  appointed.  We  held,  in  Foley  v.  Cudahy  Packing 
Co.,  119  Iowa  246,  that,  under  Section  3297  of  the  Code,  a 
nonresident  may  be  legally  appointed  an  administrator  in 
this  state.  While  we  say,  in  Chicago,  B.  &  Q.  R.  Co,  v.  Oould, 
64  Iowa  343,  that,  ordinarily,  a  nonresident  should  not  be 
appointed,  we  declare  that  nonresidence  alone  does  not  dis- 
qualify. It  is  thoroughly  well  settled  that,  under  our  treaty 
obligations,  the  consul  has  the  initial  right  to  administer 
upon  the  property  of  the  subjects  of  his  country.  It  is  Clear, 
then,  that  Conte 's  being  a  nonresident  did  not  justify  his 
removal. 

In  effect,  all  that  remains  is  that  the  administrator  did 
not  approve  of  the  settlement  above  described,  and  that,  in 
the  opinion  of  the  applicant,  the  same  was  a  fair  settlement. 

If  the  statement  of  such  opinion  by  way  of 

4.   EiXECUTORS  AND 

iVDMiNiaTRAT-     plcadlug  bc  conceded  to  be  evidence,  surely, 

OnJS  Z  rGuiOVcLl  • 

fn5^eJrSr?Sf      *^^*  ^^^  applicant  who  is  to  get  a  fee,  if  sus- 
judgment  tauied,  had  one  opinion  as  to  the  quality  of 

the  settlement,  and  the  administrator  another,  is  no  ground 
for  removal.  For  aught  that  appears,  he  may  have  been 
opposed  to  it  because  he  thought  that,  under  the  circum- 
stances, a  $300  deduction,  of  which  $200  went  to  the  appli- 
cant, and  $100  to  an  Italian  attorney,  was  too  large  a  part 
of  a  $1,200  estate. 

In  18  Cyc  165  (Note),  it  is  said  that  *' errors  of  judg- 
ment not  amounting  to  malfeasance  are  not  sufficient  cause 
for  the  removal  of  an  administrator." 

In  In  re  Estate  of  Fisher,  128  Iowa  626,  where  the  estate 
owed  no  debts,  we  held  it  insufficient  ground  for  removal  that 
the  administrator  declined  to  sell  railroad  stocks  which  were 
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claimed  to  be  hazardous  property,  and  to  be  fluctuating  in 
value. 

It  is  said  in  18  Cyc.  165  (Note),  that  all  the  admin- 
istrator need  exhibit  is  the  ordinary  diligence  and  caution 
of  ordinarily  prudent  men  in  the  conduct  of  their  own  busi- 
ness. 

It  is  bad  faith  that  is  interdicted.  18  Cye.  233;  In  re 
Estate  of  King,  132  Iowa  216,  at  222 ;  In  re  Estate  of  Fisher, 
128  Iowa  626,  at  630 ;  McFadgen  v.  Council,  81  N.  C.  195. 

It  is  thoroughly  well  settled  that,  where  the  statute  pre- 
scribes grounds  for  removal,  none  others  are  available.  And 
the  statute  does  not  make  any  of  the  matters  charged  in  the 
petition  to  remove,  a  ground  for  removal.  Code,  Section 
3416.  Upon  this  thought,  we  have  held  it  to  be  no  ground 
for  removal  that  the  administratrix,  after  appointment^ 
claimed  practicaUy  all  of  the  estate^  after  the  payment  of 
debts  and  expenses.  Fry  v.  Fry,  155  Iowa  254.  It  follows 
that  the  removal  was  unwarranted,  and  also  that  the  order 
of  removal  should  have  been  vacated,  unless  it  be  that,  for 
reasons  discussed  later,  such  vacation  would  have  accom-  ^ 
plished  nothing. 

IV.  Appellant  urges  the  widow  had,  at  most,  only  20 
days  in  which  to  exercise  an  election  to  become  administrator; 
that  her  right  to  nominate  is  equally  limited  as  to  time ;  and 

that,  therefore,  the  fact  that  the  widow,  and 

^'  EaMfmOTRAT^  »ol<5  beir,  desired  the  substitution  made,  is. no 

me^nttexpira-      proper  basis  for  making  it.     If  the  removal 

heirtonwn-*^      was  Unjustified,  the  correction  of  that  error 

makes  harmless  any  error  in  substituting. .  If 
the  removing  was  rightful,  it  becomes  quite  immaterial  what 
effect  the  nomination  should  be  given.  Even  if  the  desire 
of  the  sole  heir  gave  the  applicant  no  right  to  be  appointed, 
yet,  as  the  court  might  have  appointed  him  in  the  absence 
of  all  suggestion,  the  appointment  cannot  be  invalidated 
merely  because  the  request  of  the  heir  is  of  no  efficacy. 

V.  Wc  cannot  concur  in  the  claim  of  appellant  that,  by 
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reason  of  treaty  right  and  the  application  of  the  most  favored 
nation  clanse,  the  courts  of  this  state  have  no  power,  under 

any  circumstances,  to  remove  a  consul  who 
ADMINI8TRAT-      has  bccn  appointed  administrator.    Giving  to 

OBS  *  rCIYlOVGLl  * 

treaty  obii^a-'      our  treaties  with  Italy,  and  those  with  other 

tlons :  effect 

nations  the  most  favorable,  the  most  liberal 
interpretation  within  reason,  and  our  treaty  obligations  do 
not  go  beyond  obliging  us  to  give  to  the  representative  of 
Italy  the  right  to  care  for  the  property  of  the  decedent — in 
effect,  the  right  to  he  appointed  administrator.  In  our  opin- 
ion, the  authorities  cited  assert  no  more  than  this.  Treaty 
of  the  United  States  with  Italy,  May  8,  1878,  Art.  16 ;  Treaty 
of  the  United  States  with  Paraguay,  Februar>^  4,  1859,  Art. 
10;  Article  8  of  Treaty  of  United  States  with  Germany,  1871 ; 
In  re  Baglieri's  Estate,  137  N.  Y.  Supp.  175;  In  re  Madaloni's 
Estate,  141  N.  Y.  Supp.  323;  In  re  D'Adamo's  Estate,  141 
N.  Y.  Supp.  1103;  In  re  Tartaglio's  Estate,  33  N.  Y.  Supp. 
1121 ;  The  BeUo  Corrunes,  6  Wheaton  (U.  S.)  151 ;  Devlin  on 
Treaty  Power,  Sec.  202;  Wharton's  International  Law  Digest, 
Vol.  1,  p.  782. 

VI.  We  are  constrained  to  hold  that,  notwithstanding 
all  the  aforesaid  errors,  we  are  powerless  to  effectuate  any- 
thing by  reversal,  and  compelled,  under  rules  well  settled 

and  ordinarily  salutary,  to  affirm,  because  a 

7.  Judgments  AND 

DBCRKEs:  void      Tcvcrsal  could  effect  nothing  except  to  settle 

judgment :  flnal-  ^  ^ 

proceedtngsliad   ^'^^  ®^^^^  ^^^  COStS.   The  trial  COUrt  has  en- 
inconsequence,    tgp^j  gj^  Qp^jgj.  authorizing  Di  Corpo  to  settle 

with  the  railroad  for  $1,200,  and  to  distribute  as  prayed  by 
him.    It  appears  that  the  distribution  has  been  fully  made. 
8.  APPEAL  AND  KR.   ^^^  ^^^^  ^^^  wldow,  who  is  the  only  heir, 
Sets o^niyat* ■     ^^^  receipted  in  full  payment  and  satisfac- 
"*^®*  tion  as  widow  and  sole  surviving  heir.    The 

only  asset  the  estate  has  is  this  claim  for  damages,  which  has 
been  collected  and  thus  distributed.  We  concede  that  the 
administrator  has  the  right  to  sue  for  personal  injuries  to 
his  intestate,  and  this  though  he  was  an  alien   {Warden  v. 
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Humeston  <fe  S.  R.  Co.,  72  Iowa  201 ;  Rietveld  v.  Wabash  R. 
Co.,  129  Iowa  249) ;  and  concede  that  the  cause  of  action 
for  wrongful  death  of  decedent  belongs  exclusively  to  the 
administrator  of  his  estate,  in  the  sense  that  he  is  the  proper 
party  to  enforce  same,  and  that  no  agreement  by  or  power 
of  attorney  from  the  widow  of  Bagnola  could  affect  "the 
lawful  right  and  duty  of  Conte,  as  administrator,  to  collect 
claims  properly  owing  and  belonging  to  the  estate."  But, 
as  distinguished  from  abstract  rights,  we  have  this  situation: 
Under  Code  Section  3313,  the  damages  paid  for  the  death 
of  Bagnola  may  not  be  appropriated  to  the  payment  of  debts, 
even  if  the  record  showed,  as  it  does  not,  that  there  are  any 
No  judgment  of  ours  can  compel  the  widow,  a  citizen  and 
resident  of  Italy,  to  repay  what  she  has  received  in  the 
distribution  of  the  estate,  and  from  the  realization  of  its 
only  asset.  Even  if  that  be  passed,  if  we  reversed,  and 
directed  the  administrator  to  disregard  the  settlement,  and 
if,  in  some  manner,  he  could  and  would  then  proceed  and 
obtain  a  sum  much  greater  than  $1,200,  he  would,  in  that 
event,  only  obtain  additional  money  for  the  widow.  When 
the  administration  came  to  be  wound  up,  every  dollar  ob- 
tained would  go  to  her.  She  has  given  an  acquittance,  and 
is  satisfied  with  the  amount  she  has  received.  In  what  way 
can  we  do  that  which  would  be,  in  effect,  an  attempt  to  com- 
pel her  to  take  more  money  than  she  wants?  The  trouble 
with  it  all  is  that,  in  the  circumstances  here,  the  widow  is  the 
estate,  and  it  does  not  concern  Conte,  and  we  cannot  control 
that  the  owner  of  the  estate  has  no  desire  to  enlarge  it.  "We 
reach  this  conclusion  regretfully,  but  cannot  make  bad  law, 
and  what  would  be  a  pronouncement  so  idle  as  to  be  ludi- 
crous, to  meet  the  exigencies  of  a  hard  case.  The  conclusion 
we  have  reached  is  fully  sustained  in  authority,  as  well  as 
reason,  and  has  express  support  in  principle  in  Mailer  v. 
Oottsch,  107  Iowa  238,  and  Evans  v.  Lawrence  (Iowa),  153 
N.  W.  173  (not  oflScially  reported).     See,  as  somewhat  in 
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point,  Christie  v.  Chicago,  B,  L  &  P.  B.  Co.,  104  Iowa  707. — 
Affirmed, 

Deemeb,  Ladd  and  Gaynor,  JJ.,  concur. 

Supplemental  Opinion. 

Wednesday,  December  13,  1916. 

Saunger,  J. — I.  On  the  assumption  that  the  widow  of 
Ba^ola  was  his  sole  heir,  wc  reached  the  conclusion  that  a 
reversal  would  eflfect  nothing.  We  are  now  told  that  the 
^  ^  record  fails  to  show  she  was  such  heir,  and 

9.  Appeal  AND  BR^  ' 

Sffting  of  poll-  ^^^  application  for  rehearing  an  attempt  is 
tion:  effect.        made,  by  certificate,  to  show  that  there  are 
other  heirs. 

This  appellant  was  fully  advised  that  appellee  asked 
08  to  affirm  upon  the  express  grounds  that  a  claim  against 
a  certain  railroad  was  the  only  asset  of  the  estate ;  that  money 
collected  through  settlement  had  all  been  disbursed  under 
order  of  court,  **and  the  sole  heir  and  beneficiary  has  re- 
ceived and  receipted  for  said  money."  The  brief  of  appellee 
made  just  this  point.  Were  we  to  concede  that  the  widow 
is  not  the  sole  *heir,  it  would  not  follow  that  we  should  now 
deal  with  the  cause  as  though  there  were  other  heirs.  Con- 
sidering the  point  made  by  appellee,  on  application  for  rehear- 
ing, it  may  become  of  controlling  importance  what  appellant 
did  not  do  or  say.  He  may  so  present  a  case  as  to  lose  the 
right,  after  decision,  to  have  us  do  or  find  what  might  have 
been  his  due  had  he  properly  presented  his  claim;  or  if, 
to  put  it  more  strongly,  he  had  not,  in  effect,  misled  the  court 
into  doing  or  failing  to  do  what  is  now  the  subject  of  com- 
plaint. An  appellant  may  not  prevail  unless  he  clearly  ad- 
vises the  court  of  what  errors  he  makes  complaint.  A  failure 
to  do  this  waives  any  point,  no  matter  how  well  taken  it 
might  have  been  if  properly  presented.  It  goes  without  say- 
ing that  presentation  which  conceals  a  point,  and  is  calculated 
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to  impress  the  court  that  there  ia  no  such  point,  wiU  prevent 
the  effective  making  of  the  point  on  rehearing.  Let  us  see 
if  that  is  not  the  situation  here  as  to  sole  heirship. 

On  original  submission  it  was  argued  that,'  even  if  the 
widow  was  the  sole  heir,  still  the  removal  of  the  administrator 
was  unlawful;  that  the  right  to  sue  for  the  death  of  the 
decedent  belongs  to  the  administrator,  and  not  to  the  widow ; 
that  she  could  not  delegate  the  right  to  sue ;  that  she  had  no 
cause  of  action  which  she  could  settle;  that  neither  a  pur- 
ported settlement  by  the  widow  nor  a  power  of  attorney  from 
her  would  justify  the  removal  of  the  administrator,  and  a 
refusal  by  said  administrator  to  approve  the  settlement  made 
shows  no  improper  conduct  on  his  part.  It  was  no  doubt 
unconsciously  done,  but  had  there  been  a  studied  effort  it 
could  not  more  effectively  have  given  emphasis  to  almost 
everj'thing  other  than  a  claim  that  the  widow  is  not  the 
sole  heir.  In  this  varied  and  specific  assignment  of  what  the 
widow  was  and  was  not,  and  of  what  she  could  and  could  not 
do,  there  is  not  a  suggestion  >that  she  must  restore  the  pro- 
ceeds of  the  settlement  because  she  has  co-heirs.  At  all 
events,  and  beyond  debate,  there  is  nowhere  a  suggestion,  a 
statement  or  assignment,  or  a  proposition  or  an  argument, 
that  there  should  be  a  reversal  because  the  widow  was  not  the 
sole  heir;  and  that  the  position  of  appellee  to  the  contrary 
rests  upon  what  the  record  does  not  show.  This  led  us  into 
the  error  claimed,  if  we  erred,  and  alone  suffices.  Our  rules 
provide  plainly  that,  unless  some  such  point  or  proposition 
is  made,  it  shall  not  be  considered  on  rehearing.  Why  should 
appellant  be  permitted  to  first  answer,  now,  the  said  affirm- 
ance point  made  by  appellee  on  original  submission!  Why 
did  he  not  say  on  original  submission  that  the  widow  is  not 
the  sole  heir? 

II.  Perhaps  we  should  stop  here.  But  there  is  such 
insistence  that  our  failure  to  say  or  do  something  we  might 
have,  threatens  the  rights  of  poor,  ignorant  and  easily- 
impoied-upon  aliens,  and  the  efficiency  of  consular  service. 
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as  that  a  word  in  addition  may  not  be  amiss.  For  illustration, 
it  is  urged  that,  while  we  have  properly  conceded  the  oflScial 
right  of  the  consul  to  administration,  yet,  in  Paragraph  5 
of  the  opinion,  we  use  language  with  reference  to  the  right 
to  remove  a  consul  administrator  which  petitioner  is  con- 
strained to  consider  as  unfortunate  when  applied  to  this  case ; 
and  that  the  statement  there  made,  when  coupled  with  the 
official  disposition  of  this  case,  ''is  calculated  to  be  misunder- 
stood, misused,  and  do  infinite  harm,  because  it  has  been  made 
by  the  Supreme  Court  of  Iowa. "  It  is  further  said  that,  by 
affirming  the  decision  below  on  the  grounds  stated,  we  would 
seem  to  withdraw  what  we  seem  properly  to  have  granted. 
Said  paragraph  holds  that  there  was  no  just  cause  for  remov- 
ing the  consul,  and  that,  by  well-settled  rules,  he  has,  by 
treaty  obligation,  the  initial  right  to  administer  upon  the 
property  of  the  subjects  of  his  country;  and  that  **it  foUows 
that  the  removal  was  unwarranted,  and  also  that  the  order 
of  removal  should  have  been  vacated,  unless  it  be  that,  for 
reasons  discussed  later,  such  vacation  would  have  accom- 
plished nothing."  Though  we  affirm,  we  condemn  practically 
everything  that  was  done  below.  The  only  thing  we  could 
have  added  was  a  declaration  that  a  treaty  with  Italy  sus- 
pended the  probate  statutes  of  this  commonwealth,  and  that 
consul,  once  made  administrator,  could  under  no  circum- 
stances be  removed.  The  petitioner  concedes  that  this  is  not 
80,  and  says  he  must  not  be  understood  as  so  claiming.  And 
it  was  held  by  the  Supreme  Court  of  Ohio,  in  the  fairly  late 
ease  of  Pagano  v.  Cerri,  112  N.  E.  1037,  that  no  treaty  had 
or  could  so  cripple  the  right  of  a  state  to  doal  with  estates 
to  be  administered  upon  wdthin  its  borders-  Our  condemna- 
tion is  quite  likely  to  deter  such  actions  as  are  condemned, 
and  we  have  helped  protect,  rather  than  impaired,  the  effect- 
iveness of  consuls  and  the  safety  of  the  estates  of  aliens.  We 
are  at  a  loss  to  see  how  a  reversal,  which  would  reinstate 
an  administrator  with  nothing  to  administer  upon,  would  be 

Vol.  178  I A.~  49 
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a  stronger  deterrent.  We  feel  under  no  obligation  to  make 
absurd  orders,  to  promote  an  imaginary  advantage.  We 
ought  not  to  reverse  even  if  the  widow  be  not  the  sole  heir. 
What  was  received  can  be  enlarged  only  if  the  settlement  be 
first  avoided.    That  done,  and  it  is  hardly  probable  that  the 

* 

railroad  company  would  peaceably  pay  a  larger  amount  than 
the  one  it  settled  for.  The  decedent  died  in  May,  1913,  and 
the  cause  of  action  for  his  injury  must  have  arisen  then  or 
earlier.  The  appeal  in  this  case  was  submitted  to  us  on  Feb- 
ruary 16,  1915,  within  a  few  months  less  than  two  years  after 
the  injury.  It  was  decided  on  October  19,  1915,  more  than 
two  years  after  the  injury.  Much  more  than  two  years  have 
elapsed  by  now,  and  suit  against  the  railroad  company  is 
now  barred  by  the  general  statute  of  limitations.  There  is, 
then,  no  way  to  have  any  property  for  an  administrator, 
unless  it  be  obtained  by  a  successful  suit  against  the  railroad 
company,  or  a  new  settlement  with  it.  As  said,  the  latter 
is  scarcely  probable,  and  the  first  is  impossible,  unless  we  are 
to  assume  that  the  railroad  would  not  interpose  the  statute 
of  limitations.  It  therefore  remains  true,  even  if  the  widow 
is  not  the  sole  heir,  that  we  have  done  all  we  can  do  to  dis- 
courage practices  which  appellant  rightfully  contends  need 
discouragement.  If  the  co-heirs  have  suffered,  they  have  a 
better  remedy  against  the  widow  than  we  are  authorized  to 
give  on  this  appeal.  It  follows  that  the  petition  for  rehearing 
must  be  overruled. — Petition  Overruled. 

Deemer,  Ladd  and  Gaynor,  JJ.,  concur. 


Jacob  G.  Krehbiel,  Appellant,  v.  W.  L.  Henkle,  Appellee. 

MAUCIOnS   PBOSECXmOK:     Want   of   Probable   Cause — Search 

1    Warrant  Proceeding — Betum  of  Property— Effect.     "Want   of 

probable  cause, ' '  in  suing  out  a  search  warrant,  is  not  conclusively 
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established  by  a  judgment  of  the  magistrate  that  the  property 
seized  'Ms  not  the  property  sought  for  by  said  warrant  and  prob- 
able cause  for  issuing  said  warrant  has  not  been  proven. ' ' 

MAJJ0I0T7S  FBOSEOUnON:     Want  of  Pxobable  Osiise— Taxation 

2  of  Costs — ^Effect.  Neither  want  of  probable  cause  nor  malice 
may  be  inferred,  on  the  part  of  one  causing  a  search  warrant  to 
issue,  from  the  fact  that  the  magistrate,  in  entering  judgment 
for  the  return  of  the  property  to  the  one  from  whom  taken, 
because  not  the  property  sought  for  "by  the  warrant,  taxed  the 
costs  to  the  one  causing  the  warrant  to  issue. 

APPEAL  AND  EBBOE:     Assigmnent  of  Enois— Qnmlbus  A^gn- 

3  ments.  An  omnibus  assignment  of  error  covering  numerous  in- 
definite items  or  points,  for  an  understanding  of  which  the  court 
must  search  through  the  abstract,  imposes  no  duty  on  the  court. 
(Rule  53.) 

TRIAL:  Instnu^ons— Fonn,  BeqnMtes  and  Snfflciency— Correct  Bnt 

4  Kot  Explicit — ^Waiver.  If  an  instruction  is  correct^  as  far  as  it 
goes,  though  not  as  explicit  as  desired,  request  must  be  made  for 
the  more  explicit  instruction;  or  the  right  thereto^  if  it  exists, 
will  be  waived. 

APPEAL  AND  EBBOB:     Who  May  Allege  Error— Invited  Error. 

5  One  may  not  invite  error  and  then  complain.  So  held  where 
attempt  was  made  to  predicate  error  on  instructions  given  which 
were  substantially  the  same  as  those  requested  by  complainant. 

Appeal  from  Lee  District  Court,-- h.  J.  Horan,  Judge. 

Wednesday,  December  ^3,  1916. 

Action  to  recover  damages  for  the  alleged  malicious 
suing  out  of  a  search  warrant,  under  which  it  is  claimed  that 
plaintiff's  house  was  wrongfully  searched.  Verdict  and  judg- 
ment for  the  defendant  in  the  court  below.  Plaintiff  appeals. 
— Affirmed. 

T.  B.  Snyder  and  8,  K.  Tracy,  for  appellant. 

Hollingsworth  <&  Blood  and  R.  N.  JohnsoUy  for  appellee. 

Gaynor,  J. — I.     The  basis  of  the  action  here  is  the 
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alleged  wrongful  and  unlawful  suing  out  of  a  search  warrant, 

under  which  it  is  claimed  that  plaintiff's 

1.  Malicious  pros- 
ecution: want     premises     were     unlawfully     invaded     and 

or  probable  * 

w^mift^??      searched. 

ITXrtyf'^  This  is  the  third  appeal  in  this  case. 

effect  rjij^^  gj.g^  appeal  was  determined  and  an  opin- 

ion filed  on  the  1st  day  of  June,  1909.  See  142  Iowa  677. 
The  second  appeal  was  determined  on  February  17,  1911. 
See  152  Iowa  604.  In  the  first  appeal,  a  verdict  was  directed 
for  the  defendant.  In  the  second  appeal,  the  jury  returned 
a  verdict  for  the  defendant.  In  the  second  appeal,  the  cause 
was  reversed  for  an  error  of  the  court  below  in  an  instruc- 
tion given  to  the  jury  touching  the  question  of  damages. 

On  the  trial  from  which  this  third  appeal  is  taken,  the 
issues  were  substantially  the  same  as  on  the  former  trials, 
and  the  facts  proven  substantially  the  same,  except  as  noted 
in  this  opinion.  A  statement  of  the  issues  and  the  facts  is 
quite  fully  set  out  in  the  opinion  filed  on  the  first  appeal. 
We  therefore  refrain  from  setting  out  the  issues  and  facts 
in  this  opinion,  except  as  they  are  modified  or  changed  by 
the  record  as  presented  on  this  appeal. 

Upon  the  return  of  the  case  to  the  district  court,  after 
the  determination  of  the  second  g^ppeal,  the  defendant 
amended  his  answer,  specifically  denying  certain  of  the  alle- 
gations found  in  the  original  petition,  especially  denying 
that  the  words,  **if  the  pictures  are  supposed  to  be  locked 
up  in  trunk,  and  key  is  not  delivered,  bring  the  trunk,"  were 
inserted  in  the  search  warrant  at  the  wilful  and  malicious 
request  of  the  defendant,  and  specifically  denying  other  alle- 
gations, and  further  affirmatively  alleging  that  the  findings 
of  the  justice  were  wrong  and  not  supported  by  the  evi- 
dence, and  that  the  pictures  in  question  were  the  pictures 
taken  from  the  Henkle  School,  and  that  this  defendant  did 
have  probable  cause  for  suing  out  the  search  warrant,  and 
further  alleging  that  Martha  Richardson  did  not  appear  at 
said  trial  and  took  no  part  therein,  and  that  the  defendant 
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in  this  case  claims  no  right  or  title  to  the  pictures,  or  that 
he  owned  the  same. 

Upon  the  filing  of  this  amendment  by  the  defendant, 
the  plaintiff  filed  a  reply,  alleging  that  the  ownership  of 
the  property  and  the  fact  of  want  of  probable  cause  for 
issuing  search  warrant,  were  adjudicated  by  the  judgment 
of  the  justice  of  the  peace  before  whom  the  search  warrant 
proceedings  were  tried  and  determined.  This  reply  was 
stricken  on  motion  of  the  defendant. 

Thereupon,  on  March  19,  1914,  plaintiff  filed,  or  offered 
to  file,  an  amendment  to  his  petition,  alleging  the  same  facts 
as  set  out  in  his  reply.  This  amendment,  on  motion,  was 
also  stricken.  The  action  of  the  court  in  refusing  to  allow 
plaintiff  to  file  this  amendment  is  the  first  error  assigned. 
Upon  the  trial  of  the  case,  the  judgment  of  the  justice  in 
the  search  warrant  proceedings  was  admitted  in  evidence 
without  objection.  In  the  discussion  of  the  question  here 
raised,  it  is  well  to  have  before  us  the  substance  of  that 
judgment.  The  case  before  the  justice  was  entitled,  **The 
State  of  Iowa  v.  Martha  Richardson,"  and  the  judgment 
entry  in  the  case,  so  far  as  material  to  this  controversy,  reads 
as  follows: 

*'And  now  on  this  5th  day  of  March,  1906,  the  court, 
after  a  careful  consideration  of  the  evidence,  finds  that  the 
property  in  court,  namely,  four  pictures.  The  Rough  Riders, 
Warships,  An  English  Scene,  and  Rock  of  Ages,  are  not  the 
property  sought  for  by  the  above  warrant,  and  that  the 
evidence  does  not  show  that  a  probable  cause  for  issuing  said 
warrant  has  been  proven.  Therefore,  it  is  the  judgment 
of  the  court  that  the  property  be  returned  to  the  party  whom 
it  was  taken  from,  Mr.  Jacob  Krehbiel,  and  judgment  ren- 
dered against  the  prosecuting  witness,  W.  L.  Henkle,  for  the 
costs  of  the  suit,  which  is  taxed  at  $20.60.  This  includes 
$7.55  on  the  book  of  Justice  J.  G.  Lauterbach." 

This  is  the  finding  and  judgment  entry  of  the  justice 
in  the  search  warrant  proceedings  on  which  this  plaintiff 
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rests  his  plea  of  res  adjvdicata,  and  which,  he  says,  conclu- 
sively establish  that  there  was  no  probable  cause  for  suing 
out  the  search  warrant,  and  conclusively  establish  that  the 
property  or  pictures  taken  under  the  warrant,  and  produced 
in  court,  were  not  the  property  or  pictures  claimed  by  the 
defendant.  The  affidavit  filed  by  the  defendant,  upon  which 
the  search  warrant  proceedings  were  founded,  recites: 

*  *  That  on  the  8th  day  of  June,  1905,  there  was  feloniously 
taken  from  the  schoolhouse  .  .  .  the  following  pictures: 
The  Rough  Riders,  Warships,  An  English  Scene,  Rock  of 
Ages,  and  that  he,  the  affiant,  has  good  reason  to  believe 
that  Martha  Richardson  has  said  property  in  her  possession, 
and  they  are  now  supposed  to  be  secreted  at  or  about  the 
house  of  Jacob  Krehbiel." 

The  ownership  of  these  pictures  is  not  stated  in  the 
affidavit.  The  ownership,  therefore,  was  not  an  issue  directly 
raised  by  the  affidavit,  and  came  into  the  case  only  as  an 
incident  in  the  trial.  The  allegation  is  that  they  were 
feloniously  taken  from  the  schoolhouse,  and  that  affiant  has 
good  reason  to  believe  that  Martha  Richardson  has  them  in 
her  possession,  and  that  they  were,  at  the  time  the  affidavit 
was  made,  secreted  in  the  home  of  Jacob  Krehbiel. 

The  question  raised  by  the  affidavit  is  whether  or  not 
certain  pictures  described  in  the  affidavit  were  feloniously 
taken  from  the  schoolhouse;  whether  the  pictures  so  taken 
were  in  the  possession  of  Martha  Richardson  and  secreted 
in  the  house  of  Jacob  Krehbiel.  The  search  warrant  issued 
directed  the  officer  to  whom  delivered  to  search  the  home  of 
Jacob  Krehbiel  for  the  property  described  in  the  affidavit. 
Such  search  was  made  in  obedience  to  the  warrant.  Certain 
pictures  were  found  and  produced  in  obedience  to  the  war- 
rant. They  were  exhibited  upon  the  trial  in  the  justice 
court.  The  only  finding  of  the  justice  is  that  the  property 
produced  in  court  is  not  the  property  sought  for  by  the 
warrant.    The  property  produced  was  taken  from  the  home 
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of  Jacob  Krehbiel.    It  was,  therefore,  returned  to  him.    Our 
statute  provides  (Section  5562,  Code,  1897) : 

**If  it  appear  that  the  property  taken  is  not  the  same 
as  that  described  in  the  warrant,  .  .  .  the  magistrate  shall 
cause  it  to  be  restored  to  the  person  from  whom  it  was 
taken." 

The  mere  finding  by  the  justice  that  the  property  taken 
is  not  that  described  in  the  warrant,  requires  an  order  of 
restoration.  This  portion  of  the  statute,  the  justice  followed 
in  making  his  order.  The  ownership  of  the  property  was 
not  involved;  nor  was  it  essential  that  the  court  find  the 
ownership  of  the  property  to  be  in  anyone,  to  justify  this 
finding.  If  the  property  produced  by  virtue  of  the  search 
warrant  is  not  the  property  described  in  the  search  warrant, 
it  is  returned  to  the  person  from  whom  it  is  taken,  as  the 
statute  directs.  The  controversy  there  did^ot  involve  the 
ownership  of  the  property.  This  was  as  far  as  it  was  neces- 
sary for  the  court  to  go  in  disposing  of  the  ease.  This  same 
statute  also  provides,  however: 

**0r  that  there  is  no  probable  cause  for  believing  the 
existence  of  the  grounds  on  which  the  warrant  was  issued, 
the  magistrate  shall  cause  it  to  be  restored  to  the  person 
from  whom  it  was  taken.'* 

The  justice  court,  in  its  finding  and  judgment,  does  not 
affirmatively  say  that  there  was  no  probable  cause  for  believ- 
ing the  existence  of  the  ground  on  which  the  warrant  was 
issued,  but  says  that  the  evidence  does  not  show  that  a  prob- 
able  cause  for  issuing  the  warrant  has  been  proven.  That 
finding  does  not  involve  an  issue  tendered,  nor  a  finding 
necessary  to  the  disposition  of  the  controversy;  for,  even 
if  it  were  found  affirmatively  that  there  was  probable  cause 
for  issuing  the  warrant,  yet  the  finding  that  the  property 
taken  under  the  warrant  is  not  that  described  in  the  war- 
rant, necessitated  an  order  for  the  return  of  the  property 
to  the  person  from  whom  taken. 
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We  take  it,  therefore,  that  the  finding  of  the  justice  upon 
the  issue  as  to  the  probable  cause  was  not  an  aflBrmative 
■finding  of  want  of  probable  cause,  but,  rather,  a  pegative 
finding  that,  upon  the  trial,  probable  cause  was  not  shown 
for  issuing  the  warrant.  However  that  may  be,  we  are  sat- 
isfied that  the  finding  made  was  not  a  finding  conclusive 
upon  this  defendant  that  there  was  no  probable  cause  for 
believing  that  the  facts  stated  in  the  affidavit  were  not  true. 
Indeed,  an  examination  of  the  record  in  this  case  shows  the 
testimony  of  this  plaintiff  to  be  that  pictures  like  those 
described  in  the  Avarrant  were  in  the  schoolhouse.    He  says 

r 

that  pictures  ** Rough  Riders"  and  "Battleships,"  similar 
to  those  produced,  were  in  the  schoolhouse,  were  taken  off 
the  walls,  put  in  the  stove  and  burned.  Pictures  similar  to 
*'An  English  Scene"  and  **Rock  of  Ages"  were  taken  off 
the  wall  and  pnt  in  the  stove  and  burned.  There  were  other 
pictures  taken  off  the  wall  and  burned.  He  says  they  were 
similar  to  the  ones  in  evidence.  **I  cannot  say  whether  they 
were  like  them  or  not. ' ' 

We  might  assume,  for  the  purposes  of  this  case,  that 
the  pictures  found  in  Krehbiel's  house  were  not  the  same 
pictures  that  were  hanging  in  the  schoolhouse,  but  the  jury 
might  well  find  in  this  case  that  Miss  Richardson  had  charge 
of  the  schoolhouse  and  of  these  pictures;  that  they  were 
there  on  the  walls  of  the  schoolhouse ;  that  they  disappeared ; 
that  similar  pictures  were  found  in  her  possession  in  the 
plaintiff's  home;  that  defendant  had  reasonable  cause  to  be- 
lieve  (though,  we  may  assume,  mistakenly)  that  the  pictures 
in  the  plaintiff's  home  were  the  same  pictures  once  upon 
the  walls  of  the  schoolhouse,  and  taken  to  the  plaintiff's 
home  by  Miss  Richardson.  There  might  well  be  many  pic- 
tures answering  the  description  of  the  pictures  described  in 
the  warrant.  They  seem  to  have  been  prints.  We  hold,  there- 
fore, that  the  finding  of  the  justice  was  not  conclusive  as  to 
want  of  probable  cause,  and,  therefore,  not  the  subject  of 
plea,  but  a  matter  of  proof  bearing  upon  the  question   of 
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want  of  probable  cause,  and,  at  best,  was  but  prima-facie 
evidence  of  want  of  probable  cause. 

In  trials  before  a  justice,  or  upon  indictment,  involving 
the  guilt  or  innocence  of  the  party  charged,  a  finding  that 
he  is  not  guilty  settles  only  the  ultimate  fact  that  the  evi- 
dence introduced  upon  the  trial  does  not  show  beyond  a 
reasonable  doubt  that  he  is  guilty.  Such  finding  does  not 
involve  a  determination  of  a  question  as  to  whether  the 
prosecuting  witness  had  probable  cause  for  believing  him 
guilty,  at  the  time  the  information  was  made  or  the  indict- 
ment found.  The  court,  sitting  ks  a  committing  magistrate 
and  conducting  a  preliminary  hearing,  has  before  him  for 
consideration  the  question  of  probable  cause,  and  if,  upon 
the  preliminary  hearing,  he  finds  that  a  crime  was  com- 
mitted, and  that  the  evidence  shows  probable  cause  for 
believing  the  defendant  guilty  of  the  commission  of  the  crime, 
the  magistrate  binds  the  defendant  over  to  answer  to  the 
grand  jury.  If  he  finds  no  probable  cause  for  so  believing, 
he  discharges  the  accused.  The  magistrate,  after  a  full  hear- 
ing, determines  that  upon  such  hearing  there  is  no  probable 
cause,  in  fact,  for  believing  the  party  guilty  of  the  offense 
charged,  and  upon  this  finding,  based  on  the  evidence  ad- 
duced, he  discharges  the  defendant.  He  finds  the  ultimate 
fact  that  there  was  no  probable  cause  for  believing  the 
defendant  guilty  of  ^the  charge,  but  he  cannot  and  does  not 
determine,  even  in  such  a  finding,  that  the  prosecuting  wit- 
ness had  no  probable  cause  for  believing  him  guilty,  at  the 
time  of  the  filing  of  the  information.  The  finding  of  the 
justice  rests  upon  a  hearing  made.  The  belief  of  the  prose- 
cuting witness  rests  upon  facts,  matters  and  information 
which  had  come  to  his  knowledge  before  the  filing  of  the 
information,  which,  supposing  him  to  be  a  man  of  ordinary 
prudence,  judgment  and  discretion,  w^ere  sufficient  to  lead 
him  to  believe  the  party  guilty  of  the  offense  charged. 

There  is  a  clear  distinction  between  a  finding  that  there 
was  in  fact  no  probable  cause  for  holding  the  defendant  to 
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answer,  and  the  assertion  that  the  party  filing  the  informa- 
tion, at  the  time,  was  not  justified,  acting  as  a  reasonably- 
prudent  man  would  act  under  like  circumstances,  in  believ- 
ing the  party  guilty  of  the  offense.  The  justice  determines, 
when  sitting  as  a  committing  magistrate,  not  the  guilt  or 
innocence  of  the  accused,  but  whether  the  facts  exposed  on 
the  trial  were  such  as  tended  to  show  that  the  accused  was 
probably  guilty  of  the  commission  of  a  public  offense.  Thus 
it  has  been  repeatedly  held  by  this  court  that,  if  the  defendant 
honestly  thought  the  facts  alleged  in  the  information, — or  in 
the  affidavit,  in  this  case, — ^were  true,  and  this  belief  was  based 
upon  a  knowledge  of  facts  and  circumstances  tending  to  show 
that  they, were  true,  which  was  sufficient  to  induce  an  ordi- 
narily reasonable  and  cautious  person  to  believe  them  true, 
and  he  did  so  believe  them  true,  he  is  justified  in  commencing 
the  prosecution,  and  cannot  be  said  to  be  without  probable 
cause  for  so  doing.  The  sufficiency  of  the  facts  and  circum- 
stances which  had  come  to  his  knowledge,  and  upon  which 
he  acted,  to  justify  him  in  the  belief,  is  ordinarily  a  question 
for  the  jury. 

In  Donnelly  v,  Burkett,  75  Iowa  613,  616,  it  was  held 
that  the  defendant  had  probable  cause,  if  he  honestly  thought 
the  accused  person  guilty,  and  his  belief  was  based  upon  a 
knowledge  of  facts  and  circumstances  tending  to  show  guilt 
which  were  sufficient  to  induce  an  ordinarily  reasonable  and 
cautious  man  to  believe  him  guilty.  This,  of  course,  is  on 
the  assumption  that  he  used  reasonable  care  to  ascertain  the 
facts  before  acting.  See  also  PTiilpot  v,  Lucas,  101  Iowa  478. 
In  this  last  case  it  is  said,  in  substance,  that  the  discharge 
of  a  person  upon  preliminary  examination  is  prima-facie 
evidence  of  want  of  probable  cause.  In  Hidy  v.  Murray,  101 
Iowa  65,  this  rule  is  approved : 

* '  '  The  discharge  of  the  plaintiff  by  the  examining  magis- 
trate is  prima-facie  evidence  of  the  want  of  probable  cause, 
sufficient  to  throw  upon  defendant  the  burden  of  proving 
the  contrary.'     It  is  true  the  authorities  are  not  uniform, 
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but  the  above  rale  seems  to  be  well  sustained  on  authority, 
and  is  the  more  reasonable  one.  It  is  not  to  be  thought  that 
this  rule  in  any  sense  impairs  the  general  rule  of  this  state 
that,  in  cases  for  malicious  prosecution,  the  burden  is  on  the 
plaintiff  to  show  both  malice  and  want  of  probable  cause. 
The  rule  of  this  case  obtains  after  a  prima-facie  ishowing,  in 
some  way,  of  a  want  of  probable  cause,  so  as  to  shift  the 
burden.*' 

The  holding  of  the  case  is  that  the  discharge  of  the 
accused  ^akes  a  prima-facie  case  of  want  of  probable  cause 
in  fact,  and  casts  the  burden  on  the  defendant  of  showing 
that,  though  there  was  no  probable  cause  in  fact,  yet  he,  as 
a  reasonably  prudent  man,  acting  cautiously  and  with  due 
regard  to  the  rights  of  the  accused,  had  reason  to  believe 
and  did  believe  the  facts  charged  in  the  information  to  be 
true. 

Thus  is  the  thought  that  there  was  no  cause  in  fact  dif- 
ferentiated from  the  thought  that  the  plaintiff  had  reasonable 
cause  for  believing  the  accused  guilty  at  the  time  of  the 
filing  of  the  information,  and  that,  though  the  finding  makes 
a  prima-facie  case  that  there  was  no  cause,  it  does  not  nega- 
tive the  good  faith  of  the  prosecutor,  nor  establish  conclu- 
sively, as  against  him,  that,  at  the  time  he  made  the  complaint, 
the  facts  and  circumstances  known  to  him  at  the  time  were 
not  such  as  would  justify  the  belief  of  a  reasonable  man  that 
the  person  charged  was  guilty  of  the  crime  for  which  he  was 
prosecuted.  Or,  in  other  words,  the  fact  that  the  court's 
action  makes  a  prima-facie  case  that  there  was  no  cause,  does 
not  preclude  the  defendant  from  showing,  by  way  of.  defense, 
that  he  honestly  thought  the  person  guilty,  and  that  this 
belief  was  based  upon  a  knowledge  of  facts  and  circum- 
stances, or  information  tending  to  show  guilt,  suflBcient  to 
induce  an  ordinarily  reasonable  and  cautious  man  to  believe 
the  accused  to  be  guilty.  To  recover  damages  in  an  action 
based  on  malicious  prosecution,  the  burden  of  proof  rests 
upon  the  plaintiff  to  show  at  least  two  things:  (1)  That  the 
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plaintiff  had  no  probable  cause  for  believing  the  facts  alleged 
as  a  basis  for  the  prosecution  to  be  true;  (2)  that  he  acted 
with  malice. 

It  is  true  that  malice  may  be  inferred  from  a  total  want 
of  probable  cause,  but  a  want  of  probable  cause  cannot  be 
inferred  from  malice,  however  great.  On  the  first  proposition, 
we  think  the  court  did  not  err  in  striking  the  amendment 
from  the  petition ;  that  the  fact  pleaded  was  evidentiary  and 
not  issuable,  and  the  plaintiff  had  all  the  benefit  of  it  as 
evidentiary  matter. 

What  we  have  said  disposes  of  plaintiff's  contention  that 
the  judgment  for  costs  against  the  defendant  is  evidence 
that  the  action  was  malicious,  or  without  cause.    It  does  not 

2  Malicious  peos-  ^^^g^^ive  the  fact  that  the  defendant  had  rea- 
of  probaiie^^  souablc  grounds  for  believing  the  facts  al- 
S>n^of  cmST       leged  in  the  information  to  be  true,  and  did 

80  believe  at  the  time  the  same  was  filed. 
Nor  does  it  negative  the  fact  that,  as  a  reasonably  prudent 
and  cautious  man,  he  had  probable  cause  for  believing  that 
the  facts  alleged  were  true. 

II.  The  next  contention  on  the  part  of  the  plaintiff  is 
that  the  court  erred  in  the  admission  of  evidence.  Under 
the  head  of  ''Points  Belied  Upon,''  it  is  said  that  **the  court 

3  appbalandbr-  erred  in  overruling  plaintiff's  objection  to  the 
Sfeir^owf oSnu  evidence  of  the  defendant.  The  court  erred 
bus  assigViments.  ^^  y^ij^gs  on  the  admissions  of  evidence.    See 

Abstract  35,  1,  4;  36  1,  2;  45  1,  15,"  etc.  Our  attention  is 
not  called  to  any  specific  error  committed  by  the  court  in 
either  admitting  or  rejecting  evidence,  but  it  is  said:  ''The 
principal  rulings  to  be  discussed  under  this  heading  are 
intimately  connected  with  those  considered  in  the  preceding 
division"  (the  one  we  have  just  discussed) ;  and  the  com- 
plaint in  the  argument  is  that  the  defendant  was  permitted 
to  offer  evidence  showing  the  identity  of  the  pictures  taken 
under  the  search  warrant,  and  that  the  pictures  so  taken  were 
the  pictures  taken  by  defendant 's  son  to  the  schoolhouse.    The 
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argument  refers  us  to  the  abstract  for  this  evidence.  It  is 
claimed  that  this  evidence  was  incompetent,  because  it  tends 
to  impeach  the  judgment  of  the  justice.  The  record  is  long. 
This  method  of  presenting  error  does  not  comply  with  the 
roles  of  this  court.  We  would  be  justified  even  in  refusing 
to  consider  this  phase  of  the  case.  We  have,  however,  exam- 
ined the  record  touching  this  matter,  and  find  no  ground 
for  interfering  with  the  action  of  the  court,  based  upon  this 
complaint. 

It  is  next  contended  that  the  court  erred  in  its  instruc- 
tions to  the  jury,  and  it  is  said  that  the  court  erred  in  giving 
its  instructions  numbered  from  5  to  14  inclusive,  and  in 
giving  instructions  numbered  19,  21,  22,  24  and  26,  and  in 
refusing  to  give  instruction^  asked  by  the  plaintiff,  num- 
bered from  2  to  19  inclusive,  and  from  22  to  27  inclusive. 
The  first  complaint  of  these  instructions  is  that  they  submit 
to  the  jury  for  its  determination  whether  or  not  the  defend- 
ant had  probable  cause  for  suing  out  the  search  warrant. 
This,  we  think,  was  properly  submitted  under  the  holding 
which  we  have  heretofore  made. 

As  has  been  frequently  said  by  this  court,  the  instruc- 
tions must  be  considered  as  a  whole.    If,  as.  a  whole,  they 
fairly  and  fully  present  the  law  that  should  guide  the  jury 
4   Trial  rinstruc-   ^^  ^^  deliberations  and  light  them  on  their 
qufiites^aiidsS-.w^y  ^  ^  ^^^^^  couclusion  as  to  the  rights  of 
wt  but  notTex-    the  parties,  under  the  issues  tendered,  they 
p  c   .w  ver.     ^^^  suflScient.     A  careful  reading  of  these 

instructions  as  a  whole  satisfies  us  that  the  law  of  the  case 
was  fairly  and  fully  presented  to  the  jury.  No  new  propo- 
sitions are  involved.  Every  question  has  been  repeatedly 
passed  upon  by  this  court.  No  good  purpose  would  be 
served  in  reviewing  them.  Many  of  the  instructions  com- 
plained of  were  asked  by  the  plaintiff  in  substantially  the 
language  in  which  they  were  given.  If  they  contained  error, 
it  is  error  of  which  the  plaintiff  cannot  complain.  Nowhere. 
in  the  instructions  asked  did  the  plaintiff  request  the  court 


782  Krehbiel  v.  Henelb.  [178  Iowa 

to  say  to  the  jury  that  the  finding  of  the  justice  was  con- 
clusive on  the  question  of  probable  cause. 

The  19th  instruction  requested  by  the  plaintiff  was  as 
follows : 

**In  this  connection,  the  jury  may  consider  whether  any 
pictures  had  been,  in  fact,  stolen,  or  feloniously  taken,  from 
the  schoolhouse  referred  to  in  the  affidavit ;  what  grounds  or 
5.  appbai,  AND  BR-  Tcasons,  if  any,  the  defendant  had  on  which 
aiieg^en-OT*^  ^  base  Ms  charge  that  pictures  had  been 
Invited  error.  feloniously  taken  or  stolen  from  said  school- 
house;  whether  said  pictures  belonged  to  defendant,  or 
whether  he  had  any  personal  right  to  them;  the  fact  that 
in  his  affidavit  the  defendant  does  not  claim  to  own  or  to 
have  any  interest  in  the  pictures  charged  to  have  been 
feloniously  taken  from  the  schoolhouse  referred  to;  and  all 
the  surrounding  facts  and  circumstances  developed  before 
you  on  the  trial,  and,  in  the  light  of  all  the  evidence,  deter- 
mine whether  the  defendant  brought  and  prosecuted  the 
search  warrant  proceedings  in  good  faith;  or  whether  he 
acted  with  malice  in  that  matter,  as  malice  has  been  defined 
in  these  instructions." 

In  view  of  this  request,  he  cannot  complain  that  the 
court  submitted  these  questions  to  the  jury  for  its  determina- 
tion. Two  questions  were  for  the  jury:  (1)  Did  the  defend- 
ant in  this  suit  have  probable  cause  for  suing  out  the  search 
warrant?  (2)  Did  he  act  maliciously  in  so  doing f  Around 
both  these  questions,  the  evidence  centered.  Both  these  ques- 
tions were  submitted  to  the  jury,  under  proper  instructions, 
for  its  determination.  As  to  both  these  questions,  the  burden 
rested  upon  the  plaintiff.  Two  juries  have  found  against 
the  plaintiff's  contention.  We  think  the  plaintiff  has  no 
ground  for  complaint  of  the  manner  in  which  his  cause  was 
submitted  and  disposed  of  at  this  trial. 

We  fiind  no  error  in  the  record,  and  the  cause  is — 
Affirmed. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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W.  S.  Matne,  Appellant,  v.  Board  of  Supebvisobs  et  al.. 

Appellees  (and  one  other  case). 

DBAINS:     Eertabllieaiment — Oonclusive  rinding  as  to  Benefits— Be- 

1  dasslflcatlon.  The  act  of  establishing  a  public  drainage  im- 
provement embraces  a  conclusive  finding  that  all  lands  included 
within  the  district  will  be  specially  benefited  by  the  improvement^ 
and,  in  proceedings  to  improve  the  ditch  and  render  it  effective^ 
said  turmer  finding  is  not  open  /or  review. 

DBAINS:     Assessments — Ineqnitableness — ^Evidence.     It  cannot  be 

2  determined  that  an  assessment  is  inequitablOi  in  the  absence  of 
evidence  properly  comx)aring  such  assessment  with  other  assess- 
ments within  the  district. 

Appeal  from  Pottawattamie  District  Court. — 0.  D.  Wheeler, 

Judge. 

Wednesday,  December  13,  1916. 

Appeals  by  landowners  from  assessments  for  drainage 
purposes. — A  /firmed, 

Mayne  &  Oreen,  for  appellants. 
John  P.  Organ,  for  appellees. 

Ladd,  J. — The  Pigeon  Creek  Drainage  District  was  es- 
tablished in  1906,  the  lands  therein  classified  and  assessed, 
and  the  ditch  excavated.    It  extended  from  the  northeast  in 

a  southwesterly  direction  through  Section  23, 

'  ushinent  ?con-'    the  right  of  way  of  the  C.  &  N.  E.  R.  Co., 

as  to  benefits:     into  Section  22,  then  a  little  west  of  south 

reclassiflcatlon. 

through  the  right  of  way  of  the  Illinois  Cen- 
tral K.  Co.,  and  from  there  on  to  the  SW^/4  SEl^  of  Section 
34.  The  Missouri  River  was  about  a  half  mile  farther  on, 
but  it  was  thought  the  action  of  the  waters  would  wash  out 
a  channel  to  the  river.    This  did  not  happen  as  expected,  and 
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banks  of  the  ditch  at  the  bend  where  it  passed  through  the 
right  of  way  of  the  Illinois  Central  B.  Co.  washed  consider- 
ably, so  that  the  improvement  did  not  prove  entirely  eflS- 
cient.    The  matter  was  submitted  to  an  engineer,  who  made 
report,  recommending,  that  that  bend  in  the  ditch  be  made 
less  abrupt,  and  a  new  ditch  be  excavated  from  there  in  a 
southerly  direction  into  the  Missouri  River.    The  report  was 
approved,  and  the  lands  of  the  district  ordered  to  be  re- 
classified.    To  the  report  of  the  commissioners  appointed 
so  to  do,  W.  S.  Mayne,  who  owned  560  acres  of  land  included 
in  the  district,  objected,  for  that:     (1)   The  assessment  is 
inequitable  and  not  according  to  law;  and  (2)  the  land  is  not 
and  never  has  been  overflowed  from  or  affected  or  drained 
by  Pigeon  Creek  or  territory  tributary  to  Pigeon  Creek  ditch, 
but  lies  in  a  separate  watershed.    He  asked  that  the  assess- 
ments against  each  of  the  several  tracts  be  annulled,  and  for 
equitable  relief.     His  lands  lie  in  the  bend  of  the  river,  in 
Sections  30  and  31  of  the  township  containing  the  sections 
heretofore  mentioned.     Pigeon  Creek  flowed  from  the  hills 
over  the  bottom,  and  emptied  into  the  Missouri  River  imme- 
diately north  of  the  northeast  40  of  W.  S.  Mayne 's  land. 
The  ditch  as  at  first  excavated  diverted  all  the  waters  of  this 
creek  and  carried  them  to  the  south.     The  evidence  tended 
to  show  that  a  ridge  extended  from  near  the  center  of  Sec- 
tion'32,  northwest  to  near  the  river  in  the  SWi/i  SE^  of 
Section  30,  and  that  from  this  ridge  the  land  sloped  west 
and  southwest  toward  the  river,  and  that  the  lands  east 
and  north  of  the  ridge  were  so  much  lower  than  the  ridge 
that  neither  surface  waters  nor  those  coming  from  Pigeon 
Creek,  except  when  backed  therein  from  the  Missouri  River, 
ever  flowed  over  the  ridge  and  onto  the  land  south  and  west ' 
of  said  ridge,  and  that,  therefore,  neither  the  original  ditch 
nor  the  changes  made  were  of  any  benefit  to  Mayne 's  land. 
That  inquiry''  was  not  open  for  investigation;  for,  in  estab- 
lishing the  district,  the  board  of  supervisors  found,  by  includ- 
ing his  lands  therein,  that  they  would  be  benefited  thereby. 
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Wood  V.  Board  of  Supervisors,  decided  at  this  session  of  court 
(May  22,  1917).  The  improvement  was  constructed  and 
apportionment  of  costs  and  expenses  made,  on  the  theory 
that  it  would  prove  efficient,  and  drain  all  the  lands  included 
in  the  district  as  proposed.  If  the  drainage  of  part  of  the 
territory  is  not  effected  as  proposed,  and  the  ditch  must  be 
repaired,  enlarged,  reopened,  deepened,  widened,  straight- 
ened or  lengthened  (Section  1989-a21,  Code  Supp.,  1913)  to 
accomplish  this,  then  it  is  but  fair  that  all  the  lands  in  the 
district  bear  the  burden.  In  such  a  situation,  the  owners 
of  the  territory  not  efficiently  drained  have  been  assessed 
on  the  basis  of  benefits  not  received,  while  owners  of  other 
lands  efficiently  drained  have  been  assessed  too  low  for  the 
benefits  conferred.  The  distribution  of  the  cost  of  perfect- 
ing the  enterprise  equalizes  these  inequalities,  and  there  is 
no  ground  for  complaint  that  assessments  for  such  changes 
are  levied  on  lands  benefited  by  the  improvement  as  a  whole ; 
that  is,  the  original  construction  and  the  correction  made. 
For  these  reasons.  Section  1989-al2  of  the  Code  Supplement, 
1913,  provided  that  the  **  classification  when  finally  estab- 
lished shall  remain  as  a  basis  for  all  future  assessments 
connected  with  the  objects  of  said  levee  or  drainage  -district, 
unless  the  board,  for  good  cause,  shall  authorize  a  revision 
thereof." 

Any  revision  thereof  could  not  obviate  the  original  find- 
ings as  to  the  benefit  to  be  derived  from  a  specified  improve- 
ment,  and  it  is  not  competent,  either  originally  or  on  report 
of  commissioners  to  apportion  costs  and  expenses  of  changes 
such  as  here  made,  to  raise  an  objection  that  any  of  the  lands 
included  in  the  district  will  not  be  benefited  thereby. 

It  is  argued,  however,  that  the  assessments  are  inequi- 

tAble.     This  can  only  be  ascertained  from  comparison  with 

the  assessments  against  other  lands  in  the  district,  taking 

t   DBAiNd*  assess-  ^^^  account  the  differences  between  the  sev- 

abieness?  evi-^'    ^^^  tracts  in  Connection  with  the  amount  to 

^^""^  be  raised.    No  evidence  of  this  kind  is  to  be 
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found  in  the  record,  and  for  this  reason  we  are  unable  to 
say  whether  the  assessments  are  inequitable  or  not,  and  there- 
fore the  presumption  in  favor  of  the  action  of  the  board  of 
supervisors  and  trial  court  must  prevail.  What  we  have  said 
disposes  of  the  appeal  of  George  H.  Mayne* 
The  orders  in  both  cases  are — Affirmed, 

Evans,  C.  J.,  Gaynob  and  Salinger,  JJ.,  concur. 


James  Mitchell,  Appellee,  v.  W.  J.  R.  Beck,  Appellant. 

TBIAL:    Transfer  of  Cause — ^Refusal  to  Transfer — State  of  Pleading 

1  — Sabsequent  Condition  of  Record.  If,  at  a  time  before  any  evi- 
dence has  been  received,  the  court  overrules  a  motion  to  transfer 
from  law  to  equity  and  such  ruling  is  correct  on  the  condition  of 
the  pleading  at  that  time,  such  ruling  is  not  rendered  erroneous 
by  subsequently  introduced  testimony. 

TRIAL:    Transfer  of  Cause— Demands  at  Law  Met  by  Connterdalm 

2  at  Law.  A  claim  by  plaintiff  for  property  sold,  work  performed 
and  property  injured,  met  with  a  counterclaim  for  property  appro- 
priated and,  in  effect,  money  advanced  to  plaintiff  by  defendant 
and  unpaid,  does  not,  of  itself,  present  any  matter  of  exclusively 
equitable  cognizance,  even  though  defendant  alleges  that  he  does 
not  know  the  amount  of  his  counterclaim. 

REFERENCE:    Under  Statute— Duty  of  Court.    When  a  motion  to 

3  transfer  an  action  from  law  to  equity  (made  before  any  evidence 
is  introduced)  is  rightly  overruled,  in  view  of  the  pleadings  at 
that  time,  it  is  not  the  duty  of  the  court,  on  its  own  motion,  and 
on  account  of  testimony  subsequently  introduced,  to  order  a  ref- 
erence, under  Sec.  3736,  Code,  1897. 

ACC0X7NT:    Pleading— Stating   Defendant's   Credits.     A    plaintiff 

4  suing  on  an  account — for  instance,  for  goods,  value  of  work  and 
for  damage  to  property — is  under  no  duty  in  his  pleadings  to 
make  an  accounting  of  items  of  credit  for  defendants 

ACCOtTNT:    Pleading — ^Af&nnatlve  Defense  to  Defendant's  Credits. 

5  One  suing  on  account,  and  met  with  a  claim  for  credits,  is  under 
no  obligation  to  plead  an  affirmative  defense  to  such  credits,  but 
may  stand  on  a  general  denial. 
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TBIAL:    Tzansfer  of  Cause — ^Motion— False  Gzoimds.    It  does  not 

6    lie  in  the  mouth  of  him  whose  motion  to  transfer  from  law  to 

equity  wfis  overruled  to  complain   of  such  ruling  when,  in  the 

later  stages  of  the  trial,  he  himself  demonstrates  that  the  grounds 

assigned  by  him  for  such  transfer  were  false. 

TBIAL:    Txaosfec  of  Canae— Motion— Esccessiye  DemaniL    Defend- 
7, 18  ant,   in  an  action   properly   commenced  at  law,   may   not  com- 
plain of  the  overruling  of  his  motion  to  transfer  m  ioto  to  equity, 
when  plaintiff  clearly  had  a  right  to  have  some  of  the  issues  tried 
at  law. 

BVIDENOE:      Accomtt— Original    Entcies— PriTate    Bieanoranda. 

8  Books  of  account,  to  he  admissible  as  evidence,  (1)  must  be  some- 
thing more  than  mere  private  memoranda,  and  (2)  must  show 
either  "charges"  or  "credits." 

PRINCIPLE  APPLIED:  The  following,  among  many,  was  inad- 
missible because  a  mere  memorandum:  "Dec  9,  1908.  Pig  killed 
on  2d,  135  pounds  net.  Paying  $5.30  alive,  as  they  dress  off  one 
third,  Jim  got  half  $6.08." 

The  following,  among  many,  was  inadmissible  because  not  show- 
ing either  a  "charge"  or  "credit:"  "Feb.  4  Hay  sold  by  Jim 
at  Keokuk,  $1,300.  Jim  reports  he  paid  for  repairs  wagon  $2.65, 
harness  repairs  $1.20,  14  barrels,  95  cents,  harness  oil,  80  cents, 
groceries,  $4.50,  not  accounted  for  90  cents.    Qave  me  $2.00." 

FliEADINa:    lame,  Proof  and  Variance— -Accoont— Bill  of  Partiea- 

9  lars.  He  who,  in  an  action  on  account,  in  law  or  equity,  pleads 
various  specified  items  of  credit,  as  a  counterclaim  or  set-off  to 
plaintiff's  demand,  must  stand  or  fall  thereon.  Should  he  desire  to 
introduce  otJier  items,  he  must  amend. 

.APPEAL  AND  EBBOB:    Be  view— Bequest  for  Order  Without  Bui- 

10  ing.  A  request  for  an  order  without  ruling  thereon  presents  no 
question  for  review  on  appeal. 

jcvujENOE:     Account — Original  EnMesp— Explanation  and  Oorrec- 

11  tions.  A  book  of  account,  when  admissible  as  evidence,  must 
speak  for  itself.  Parol  evidence  is  inadmissible  by  the  party  offer- 
ing to  explain  and  correct — ^for  instance,  to  show  that  the  dates 
are  incorrect. 

TBIAL:   Beception  of  Evidence — Objections— When  Nature  of,  Ma- 

12  teriaL  When  an  objection  to  evidence  is  sustained,  and  the  rul- 
ing is  right  in  fact,  it  is  unimportant  that  no  reason  was  assigned 
by  the  objector. 
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APPEAL  AND  EBBOB:     ABStgnment  of  Error—Insiifflcieiicy.     An 

13  assignment  to  the  effect  that  the  court,  in  an  action  involving 
accountd,  erred  in  excluding  certain  items  of  account  books,  does 
not  embrace  the  daim  that  the  court  erred  in  excluding  the  hooka 
themselves. 

PLEABINO:      Specific    Statement — Giaating    Bequested    Time    to 

14  Amend — ^Effect.  The  mere  act  of  the  court  in  granting  a  plead- 
er'a  request  for  time  to  amend,  cannot  be  tortured  into  an  order 
by  the  court  that  such  litigant  make  his  pleading  more  specific 
in  some  certain  respect. 

CONTINtTANOE:     Application— ProceedlBg  Not  Ckmstdtating.    Bec- 

15  ord  reviewed,  and  held  not  to  constitute  any  request  or  moti<«  for 
continuance. 

APPEAL  AND  EBBOB:     Discretion  of  Lower  Court— New  Trial — 

10    TTnsupported  Argmnent  of  Appellant.    A  new  trial  will  not  be 

granted  on  appeal  on  appellant's  naked  assertion  in  argument  that 

a  certain  witness  in  the  lower  court,  with  appellee's  knowledge, 

fraudulently  concealed  his  interest  in  the  case. 

APPEAL  AND  EBBOB:    Harmless  Error— Befusal  to  Transfer  fraai 
17    Law  to  Equity.    If  a  transfer  from  law  to  equity  be  erroneously 

refused,  the  subsequent  withdrawal  of  the  allegations  whidi  gave 

right  to  transfer  will  render  the  error  harmless. 

TBIAL:     Transfer  of  Cause — ^Motion— Excessive  Demand. 
7, 18 

Appeal  from  Lee  District  Court, ^-Henky  Bank,  Jr.,  Judge. 

Thursday,  February  17,  1916. 

Rehearing  Denied  Wednesday,  December  13,  1916. 

Suit  to  recover  for  varions  items  of  labor  and  farm  prod- 
ucts furnished  defendant.  Defense,  pajonent,  and  one  in  the 
nature  of  set-off  or  counterclaim.  Verdict  and  judgment  for 
plaintiff.    Defendant  appeals. — Affirmed. 

W.  J.  R.  Beck  and  JoJin  L.  Benbow,  for  appellant 
HermingTimisen  &  Herminghmisen,  for  appellee. 
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Salinger,  J. — Defendant  moved  a  transfer  to  equity  be- 
fore any  testimony  was  taken,  and  whether  his  application 
was  rightly  denied,  depends,  therefore,  on  the  state  of  the 
pleadings  at  the  time  when  transfer  was  asked. 

In  the  first  of  17  *' counts,"  reduced  to  14  by  withdrawal, 
plaintiff  claims  that,  during  the  fall  of  1907,  he  delivered  to 
defendant,  at  his  request,  3/5  of  21  acres  of  com  raised 
on  defendant's  land  in  1907,  averaging  30  bushels  an  acre, 
a  total  of  378  bushels,  reasonably  worth  $189,  and  he  asks 
interest  and  costs.  Differing  from  the  first  count  only  in 
date  of  delivery,  that  in  the  other  counts  the  date  is  fixed 
more  definitely,  and  in  the  amount  claimed,  a  similar  claim 
for  com  is  repeated  in  three  other  counts.  Hay  delivered 
is  the  subject  of  two  counts;  sweet  potatoes  use  up  another 
count.  Count  18  charges,  that  defendant,  about  February, 
1911,  while  a  brown  mare  belonging  to  plaintiff  was  heavy 
with  foal  and  sick,  used  her,  without  permission,  and  drove 
her,  thereby  causing  her  death  shortly,  and  that  she  was 
reasonably  worth  $150;  also  that,  about  the  latter  part  of 
August,  or  the  forepart  of  September,  1910,  defendant  drove, 
without  permission,  a  bay  mare  of  plaintiff's,  while  she  was 
sick,  so  that  she  died  therefrom  about  December,  1910,  and 
that  this  mare  was  reasonably  worth  $150.  Work  by  himself 
and  team  is  the  basis  of  six  counts.  The  occasional  statement 
that  plaintiff  is  unable  ''to  give  a  more  definite  statement 
as  to  the  time  and  place"  of  the  transactions  pleaded  is  not 
very  controlling,  because  the  statements  on  that  head  are  very 
definite.  In  an  amendment  compelled  by  court  order,  plain- 
tiff avers  that  the  transactions  charged  in  the  counts,  and  the 
requesting  by  plaintiff,  all  rest  in  parol.  In  Count  18,  plain- 
tiff says  that  defendant  is  entitled  to  some  items  of  credit, 
as  to  the  amount  of  which  plaintiff  is  not  fully  advised.  This 
i.s  withdrawn  by  a  second  amendment  to  petition.  The  prayer 
of  the  petition  is  for  judgment  in  $5,536,  with  interest,  **less 
the  amounts  of  credit  that  the  defendant  may  have.'' 

After  the  first  amendment,  defendant  answered,  denying 
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every  allegation  not  specifically  admitted.  The  only  ''admis- 
sion" is  that  defendant  made  certain  advances  of  money 
and  property  to  plaintiff  for  which  he  has  never  been  paid ; 
that  they  are  now  due  and  owing  him ;  and  he  prays  that  the 
plaintiff  may  be  required  to  give  a  statement  of  the  amount 
of  credits  to  which  this  defendant  is  entitled ;  and  that,  upon 
ascertainment  of  the  same,  the  defendant  be  given  judgment 
for  said  amount,  with  interest.  Dismissal  is  prayed.  After 
plaintiff  withdrew  his  statement  that  defendant  had  credits, 
defendant  amended  his  answer,  stating  as  further  defense 
that,  during  the  year  1907  to  1912,  both  inclusive,  plaintiff 
took  certain  wood,  hogs  and  other  live  stock  and  other  prop- 
erty, and  hay,  corn,  small  grain,  sweet  potatoes,  melons,  broom 
com,  sorghum  and  other  property  and  crops  of  defendant, 
and  appropriated  the  same  to  his  own  use,  and  sold  the  same, 
and  appropriated  the  proceeds  of  the  sales  to  his  own  use', 
for  which  he  (plaintiff)  has  not  given  the  defendant  credit; 
that  defendant  cannot  now  state  the  cash  value  of  the  articles 
so  appropriated,  or  the  amount  of  money  received  from  said 
sale,  or  their  proceeds,  but  says  it  was  more  than  sufficient 
to  pay  any  and  all  amounts  defendant  may  have  owed  plain- 
tiff, if  it  shall  so  be  that  defendant  did  owe  plaintiff  any- 
thing during  said  years ;  that,  during  these  years,  defendant 
made  certain  advancements  to  plaintiff,  for  which  plaintiff 
has  not  given  defendant  proper  credits  to  which  said  defend- 
ant is  entitled,  and  defendant  cannot  state  at  this  time  the 
amounts  of  credits  due  defendant.  He  further  states  that, 
if  it  be  so  that  plaintiff  was  ever  in  his  employment,  or 
cropped  on  shares  with  him,  the  property  of  defendant  which 
plaintiff  appropriated  to  his  own  use,  or  disposed  of,  is  more 
than  enough  to  pay  plaintiff  for  any  such  services,  and  for 
any  and  all  interest  the  plaintiff  may  have  had  in  the  com, 
hay,  small  grain,  broom  com,  cane,  melons,  sweet  potatoes  and 
such  other  crops  raised  on  the  defendant's  farms.  He  pleads 
payment  in  full,  and  denies  that  he  is  indebted  to  plaintiflP 
for  the  sum  stated,  or  any  other  sum. 
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Then  came  reply,  denying  all  that  may  not  have  been 
previously  admitted.  Lastly,  another  amendment  to  answer, 
that  certain  groceries  were  bought  by  plaintiff  and  paid  for 
by  defendant  during  certain  years,  on  promise  of  plaintiff 
to  repay;  that  defendant  cannot  state  the  amount  of  these 
groceries,  nor  when  they  were  furnished,  but  does  say  that 
the  amount ^80  furnished,  whatever  it  may  be,  has  never  been 
repaid.    Dismissal  is  once  more  asked. 

II.  We  need  not  pass  on  the  effect  of  the  averment  in 
the  petition  that  defendants  had  some  credits  in  an  amount 
not   known   to   plaintiff.    This   allegation   was   withdrawn. 

While  it  is  true,  as  claimed,  that  withdrawn 
of  caujsei^r^  ^  admissions  may  be  made  evidence,  we  are  not 
^^Vt^^e^'-     advised  that  this  Withdrawn  admission  wiu 

plead  ingr :  sub- 
sequent condi-     put  in  evidence.    If  it  was,  that  effects  noth- 

tlon  of  record.  ' 

ing.  If,  when  the  motion  to  transfer  was 
denied,  the  state  of  the  pleading  justified  the  ruling,  it  could 
not  be  made  erroneous  by  testimony  later  put  in.    And  this 

I  is  so  of  matter  other  than  said  withdrawn  admission.     The 

I  ruling  on  the  motion  is  not  made  erroneous  because,  as  is 

claimed,  the  testimony  shows  that  the  parties  had  relations, 
or  thsit  one  had  duties,  as  to  and  over  which  equity  has 

I  jurisdiction ;  nor  because  of  misconduct,  or  right  to  credits, 

which  are  of  equitable  cognizance.    If  a  ruling  is  right  when 

I  made,  there  is  an  end  to  complaint  of  it  on  appeal.    It  would 

be  strange,  indeed,  that,  if  a  suit  be  rightly  retained  at  law 

I  against  a  motion  to  transfer,  the  ruling  would  become  erro- 

neous because  the  parties  thereafter  try  matters  that  a  court 

of  equity  can  deal  with.    With  this  disposed 

I  '  ofca5ise^*d?- ^"^  of,  wc  find  that  plaintiff's  action  is:  (1)  For 

!  met  by  counter-  the  purchase  price  of  corn  delivered  to  de- 

I  claim  at  law. 

j  f endaut, — and  we  will  assume  for  defendant 

j  that  plaintiff  was  the  tenant  of  defendant,  and  sold  him  his 

tenant's  share;    (2)   for  hay  and  sweet  potatoes  sold,  for 

which  we  will  indulge  in  like  assumption;  (3)  for  work  by 

I  self  and  team,  furnished  defendant  by  plaintiff;  and  (4)  for 
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damages  for  niisuse  of  defendant's  horses.    If  this  were  all, 
there  is  nothing  to  sustain  the  allegations  of  the  motion  to 
transfer,  even  if  we  assume  that  same,  if  true,  require  trans- 
fer.   The  assertion  that  it  was  error  to  overrule  the  applica- 
tion to  transfer  to  equity  must  rest,  then,  upon  the  defenses 
pleaded.     These    defenses   are   that   plaintiff   appropriated 
property  of  defendant  to  his  own  use,  sold  same  and  appro- 
priated  the  proceeds ;  that  for  neither  has  he  given  defendant 
credit ;  that  defendant  cannot  now  say  how  much  was  appro- 
priated, but  it  was  more  than  enough  to  pay  plaintiff,  if 
defendant  ever  owed  him;  that  he  has  advanced  to  plaintiff 
money  and  property  for  which  payment  is  due  and  owing; 
that  plaintiff  should  be  required  to  give  a  statement  of  the 
amounts  of  credits  to  which  defendant  is  entitled,  and  that, 
on  the  ascertainment  of  same,  defendant  have  judgment  for 
'said  amount,  with  interest;  that  plaintiff  bought  groceries 
for  which  defendant  paid,  on  promise  to  repay;  and  that 
plaintiff  cannot  state  the  amount,  but,  whatever  it  may  be, 
it  has  not  been  repaid. 

That  a  claim  for  property  sold  and  work  furnished  to 
defendant,  and  for  an  injury  to  plaintiff's  horses,  is  met  with 
a  claim  that  plaintiff  has  appropriated  .the  property  of  the 
defendant,  and  not  paid  for  it;  that  defendant  has  made 
advances  for  groceries  for  the  benefit  of  plaintiff,  and  has 
not  been  repaid,  presents  nothing  whatever  over  which  equity 
has  exclusive,  if  any,  jurisdiction.  There  is  presented  noth- 
ing more  than  that  a  plaintiff  has  employed  eighteen  distinct 
** counts"  to  make  claim  for  property  sold  and  work  done,  and 
injury  to  property  not  compensated  for,  when  it  could  have 
been  done  in  one  count;  and  that  defendant  responds  with 
something  in  the  nature  of  a  counterclaim,  saying  that  prop- 
erty of  his  appropriated  by  plaintiff  and  other  things  for 
which  money  is  due,  are  equal  to,  if  they  do  not  exceed,  the 
amount  claimed  by  plaintiff.  Up  to  this  point,  the  pleadings 
do  not  indicate  that  there  is  involved  '  *  an  accounting  between 
partners,"  or  *'an  accounting  involving  a  large  number  of 
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aeconnts  between  parties  who  claim  to  have  respective  inter- 
est in  the  respective  accounts;"  and,  assuming  that,  if  they 
were  involved,  it  would  authorize  a  transfer,  there  appears 
nothing  to  show  that  such  a  situation  exists.  If,  then,  it  was 
error  to  overrule  the  motion  to  transfer,  it  must  be  because 
the  defendant  pleads  that  he  does  not  know  how  much  is  due 
him  from  the  plaintiff  on  account  of  property  misappropri- 
ated by  plaintiff,  or  for  groceries  that  he  had  bought  for 
plaintiff,  and  paid  for.  Without  holding  that  it  would  be 
material,  if  present,  we  find  there  is  no  claim  in  pleading 
that  any  concealment  was  practiced  by  plaintiff,  and  no  state- 
ment why  defendant  cannot  know  how  much  of  his  property 
was  taken.  Clearly,  no  equity  jurisdiction  can  be  founded 
upon  the  statement  of  one  who  buys  and  pays  for  goods 
for  another,  that  he  does  not  know  how  much  he  paid.  In 
its  essence,  the  claim  of  appellant  is  that,  if  the  plaintiff 
claims  something  for  which  the  law  will  give  a  recovery,  and 
defendant  interposes  a  counterclaim,  cognizable  in  law,  both 
law  controversies  go  to  the  equity  docket,  if  the  defendant 
will  plead  that  he  does  not  know  how  much  his  counterclaim 
is.  Neither  law  nor  reason  seems  to  us  to  sustain  such  a 
claim. 

Code  Sec.  3570,  Par.  2,  cited,  is,  nakedly,  that  one  may 
counterclaim  with  a  cause  of  action  in  favor  of  the  defend- 
ants, or  some  of  them,  against  plaintiffs,  or  some  of  them, 
arising  out  of  the  contract  or  transactions  set  forth  in  the 
petition,  or  connected  with  the  subject  of  the  action. 

MuTison  V.  Sears,  12  Iowa  172,  holds  that  no  partnership 
is  pleaded  or  proven,  and  disagrees  with  a  holding  of  the 
referee  to  the  contrary.  It  holds  further  there  was  a  joint 
ownership  and  there  is  liability  for  an  undivided  half  of  the 
net  annual  proceeds  of  a  farm,  mill  and  other  property.  No 
question  is  made  as  to  whether  equity  has  jurisdiction. 

Oray  v,  Coan,  23  Iowa  344,  seems  to  be  a  decision  that  a 
proceeding  seeking  to  have  certain  deeds  canceled,  for  matters 
not  appearing  upon  the  face  of  the  deeds,  is  properly  brought 
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in  equity,  and  page  354,  especially  cited,  is  nothing  but  a 
declaration  that  the  petition  is  not  to  be  construed  most 
strongly  against  the  plaintiff,  but  that,  in  the  construction 
of  the  pleading  for  the  purpose  of  determining  its  effect,  its 
allegations  shall  be  liberally  construed,  with  a  view  to  sub- 
stantive justice  between  the  parties. 

In  Dickinson  v.  Stevenson,  142  Iowa  567,  at  570,  it  is 
held  that  equity  will  often  interfere  and  give  relief  against 
an  inequitable  and  unconscionable  advantage  taken  by  an- 
other, although  the  law  on  account  of  its  fixed  rates  would 
not  have  afforded  a  remedy ;  that,  as  an  illustration,  the  court 
will  assume  jurisdiction  and  grant  relief  because  of  the  rela- 
tions existing  between  the  parties,  such  as  trust  or  confi- 
dence. It  is  held  that  equity  also  imposes  a  higher  duty  than 
law,  with  regard  to  the  disclosureis  of  matters  of  which  one 
party  is  ignorant,  and  that,  as  a  general  rule,  fraud  in  equity 
includes  some  acts,  omissions  and  concealments  which  involve 
a  breach  of  either  legal  or  equitable  duty,  trust  or  confi- 
dence, justly  reposed;  that  equity  always  has  jurisdiction 
over  an  accounting  proceeding  growing  out  of  fiduciary 
relations. 

Section  3735  of  the  Code,  Par.  1,  is  that,  when  the  trial 
of  an  issue  of  fact  shall  require  the  examination  of  mutual 
accounts,  or  if,  when  the  account  shall  be  on  one  side  only, 
it  shall  be  made  to  appear  to  the  court  that  it  is  necessary  that 
the  other  party  should  be  examined  as  a  witness  to  prove  the 
account,  then  the  referee  may  be  directed  to  hear  and  report 
upon  the  whole  issue,  or  upon  any  specific  question  of  fact 
involved  therein. 

Burt  v.  Harrah,  65  Iowa  643,  holds  that  the  Constitution 
does  not  grant  a  jury  trial  when  there  is  a  great  perplexity 
in  the  accounts  between  the  parties,  in  an  action  to  estab- 
lish a  claim  against  an  estate,  and  an  examination  of  the 
accounts  by  a  jury  is  impracticable ;  and  that  such  a  situation 
is  proper  for  equitable  cognizance  and  for  a  reference. . 

We  find  nothing  germane  to  this  controversy  in  West  v. 
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Fry,  134  Iowa  675.  It  holds  that,  where  there  is  no  objection 
to  a  reference  of  a  cause  for  trial  which  does  not  involve 
a  jurisdictional  question,  the  reference  cannot  be  questioned 
on  appeal  where  the  parties  appeared  and  tried  the  case 
before  a  referee. 

Crookshank  v,  Mallory,  2  G.  Gr.  257,  at  259,  holds  that, 
when  a  mechanic  sues  for  his  labor,  and  the  defense  sets  up 
damages  for  defective  work,  such  damages  can  only  be  used 
as  a  defense  against  the  plaintiff's  claim,  and  not  as  a  ground 
or  action  in  the  nature  of  set-off,  by  which  the  defendant  may 
recover  over  against  him;  that  a  set-off  may  be  predicated 
upon  an  independent  demand;  and  that  a  mere  right  to  a 
reduction  of  plaintiff's  demand,  in  consequence  of  defects  in 
the  work  for  which  it  was  charged,  is  not  a  demand  which 
can  be  brought  in  as  a  set-off  against  plaintiff's  demand.  And 
Zugg  V.  Turner,  8  Iowa  223,  at  225,  holds  that  the  mere 
existence  of  distinct  debts  without  mutual  credit  will  not 
give  a  right  of  set-off  in  equity;  that  a  mutual  dependency 
or  mutual  trust  is  essential. 

Tuttle  V.  Bisbee,  144  Iowa  53,  is  somewhat  more  difScult 
to  interpret  than  is  the  dissent  to  it.  It  seems  to  be  a  hold- 
ing that,  where  there  is  suit  on  a  note  which  draws  interest 
at  8  per  cent,  with  interest  upon  interest  if  interest  be  not 
paid,  and  there  is  a  counterclaim  with  an  open  account  which 
would  not  draw  interest  until  6  months  after  the  last  item, 
and  then  at  6  per  cent,  then,  where  the  case  is  submitted  to 
the  court  and  a  jury  is  waived,  and  where  equitable  relief 
is  prayed,  there  is  a  question  presented  to  the  court  whether 
credit  should  be  applied  as  an  equitable  set-off.  It  is  said  that 
this  is  permitted  as  to  mutual  credits,  used  in  the  sense  that 
there  is  a  trust  mutually  that  one  debt  will  discharge  the 
other;  a  trust  between  two  men  on  each  side, — something 
different  from  mutual  debts,  to  wit,  mutual  trust.  It  is 
pointed  out  that,  since  the  enactment  of  the  statutes  allow- 
ing a  set-off  or  counterclaim  to  be  pleaded  in  actions  at  law, 
the  courts  of  equity  have  usually  followed  the  law,  save 
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when  peculiar  equities  intervene,  and  that  deeisions  at  law 
are  rarely  broken  into  unless  some  other  equity  intervenes 
which  justifies  the  granting  relief  beyond  the  rules  of  law. 

These  constitute  all  the  references  to  which  our  atten- 
tion has  been  called.  They  do  not  establish  that  these  plead- 
ings exhibit  complicated  accounts;  that  there  was  a  partner- 
ship, a  joint  venture,  a  fiduciary  relation,  a  duty  to  account 
or  a  concealment.  They  seem  to  us  to  have  no  bearing  upon 
whether  equity  has  jurisdiction  where  a  demand  at  law  is 
met  by  a  counterclaim  at  law,  the  latter  being  coupled  with 
a  statement  that  a  claimant  does  not  know  the  amount  of  his 
claim,  and  suggesting,  without  reason  for  not  knowing,  or 
reason  for  the  request,  that  plaintiff  be  made  to  state  how 
much  of  a  claim  the  defendant  has  against  him. 

2. 

We  shall  have  occasion  to  refer,  later,  to  the  character 
of  the  ' '  Error  Points ' '  and  the  *  *  Brief  Points. ' '  Much  labor, 
to  which  we  should  not  have  been  put,  has  ascertained  that 

appellant  complains  that  the  controversy  was 
'•  SSXTuie:     not  sent  to  a  referee,  and  claims  he  ''first" 

demanded  a  reference  in  his  answer,  and  that 
this  appears  in  lines  8  to  12  of  page  10  of  the  abstract. 
Neither  that  page  nor,  so  far  as  we  have  been  able  to  find, 
any  other  page,  asks  a  reference.  The  position  that  the  court 
should  have  ordered  a  reference  on  its  own  motion,  because, 
as  is  claimed,  the  testimony  given  justified  such  order,  we 
have  already  commented  upon.  We  know  of  no  rule  of 
procedure  that  requires  that,  when  a  motion  to  transfer  is 
rightly  overruled,  the  court  must  send  the  case  to  a  refeiree, 
on  account  of  testimony  put  in  subsequent  to  such  ruling. 
We  may  concede  that  ''the  agent  has  a  duty  to  account 
to  his  principal,  and  he  assumes  the  obligation  of  keeping 
an  account  of  his  transactions  with  him,  and  to  account  there- 
for to  him;*'  but  we  challenge  its  applicability.  There  is  no 
evidence  of  such  a  relation.    And  we  challenge  the  deduction. 
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as  well  as  the  existence  of  the  premise.  If  there  were  an 
agency,  a  failure  to  account  might  justify  an  order  compel- 
ling accounting,  but  the  failure  would  not  necessarily  send 
the  case  to  equity.  We  may  concede  that  equity  takes  juris- 
diction of  a  joint  venture,  but  find  that,  if  there  ever  was, 
there  was  nothing  in  the  record  when  the  motion  to  transfer 
was  overruled,  that  exhibited  a  joint  venture.  We  do  not 
agree  that  at  that  time,  if  ever,  *'the  issues  at  bar  showed 
that  a  general  accounting  was  involved,  with  a  right  of  dis- 
covery and  examination  with  relation  to  transactions  on  the 
part  of  the  appellee,  as  agent  of  appellant,  acting  in  a  confi- 
dential relation. '' 

Concede  that  **  appellee  had  failed  by  his  pleadings  to 
make  an  accounting  for  the  sums  due  appellant,  stating  in 
his  petition  that  he  was  unable  to  account,"  and  that  he 
4.  aoc»unt:  "failed  in  his  reply  to  plead  any  affirmative 

fn^defend^t's    defense  to  the  answer  of  appellant  alleging 
creditB.  certain  credits,  set-offs  and  advances,"  the 

naked  fact  that  a  plaintiff  sues  at  law  for  the  price  of  goods, 
value  of  work,  and  amount  of  damage  to  property,  puts  on 
him  no  duty  to  make  an  accounting  in  his  pleadings,  and,  if 

required  to  do  so  at  all,  he  was  not  bound 
pleading  :'afflr-  to  make  affirmative  defense  to  the  credits  set 
to  defendant's     up  as  a  sct-off.     He  could  contcut  himscH 

credits. 

with  a  general  denial  m  his  reply. 
And  if  we  are  to  look  into  the  evidence  adduced  to  deter- 
mine whether  a  refusal  to  transfer  made  before  any  evidence 
was  taken  was  right,  we  find  that  any  claim  for  equity  juris- 
6  Trial-  transfer  Miction,  based  on  the  inability  of  defendant 
mo^onfkise      *^  ^Site  his  Credits,  is  a  figment  of  the  imagi- 
grounds.  nation.     The  abstract  is  filled  with  items  of 

credit  urged  by  defendant.  He  attempts  to  assign  error  on 
not  less  than  200  exclusions  of  credits,  with  claim  that  books 
of  account  of  his  exhibit  them.  Every  pound  of  hay  claimed 
to  have  been  taken  seems  to  have  been  recorded  in  books. 
So  far  from  being  compelled  to  rely  upon  the  plaintiff  for 
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information  as  to  advances,  these  books  preserve  a  record  of 
such  items  as  10  cents  for  envelopes,  and  another  10  cents  for 
''Anti  camma.'' 

So  far  from  being  consistent  in  the  claim  that  the  aid 
of  plaintiff's  books  was  necessary,  and  so  far  from  its  being 
the  fact  that  no  inability  of  the  plaintiff  to  furnish  accounts 
and  books  is  exhibited  in  the  record,  it  appears  that  defend- 
ant asked  an  order  that  plaintiff  produce  a  certain  book  in 
which  plaintiff  kept  an  account  regarding  the  different  items 
furnished  defendant,  and  the  time  during  which  he  was 
employed  by  him,  averring  that  plaintiff  obtained  such  book 
and  still  has  it;  that  plaintiff  replied  that,  if  he  ever  was 
furnished  such  book,  he  failed  to  remember  it,  and  if  it  came 
into  his  hands  he  returned  it;  that  he  has  made  search  for 
same  and  fails  to  find  it,  and  that  such  book  is  not  in  his 
possession  or  control ;  that  this  petition  to  produce  book  was 
overruled;  and  defendant,  so  far  from  insisting  upon  what 
it  is  addressed  to  and  claims,  took  no  exception  to  such  ruling. 

3. 
At  all  events,  the  motion  to  transfer  asked  that  *Hhis 
case"  be  transferred,  and  it  ** tried  as  an  equity  suit'*— a 
request  to  transfer  the  suit  in  its  entirety.  On  no  theor>' 
7  Trial- transfer  ^^  defendant  entitled  to  have  transferred 
mouon?  excee-  ^hat  should  be  conceded  to  be  law  issues.  If 
sive  demand.  ^^  assume  he  injected  equitable  defenses, 
that  could  not  deprive  plaintiff  of  his  right  to  try  to  a  jury 
whether  defendant  owed  him  for  com,  work,  or  the  like,  and 
whether  he  owed  defendant  on  the  claims  set  up  by  defend- 
ant. The  most  appellant  can  claim  is  that  some  issues  made 
by  him  should  have  been  transferred.  This  he  did  not  ask. 
The  court  was  not  bound — indeed  it  had  not  power — to  re- 
frame  the  motion,  or  to  rule  upon  what  it  did  not  present. 
We  have  often  held  that  a  general  objection  is  not  good 
unless  the  thing  objected  to  is  wholly  objectionable.  In 
analogy,  if  a  motion  asks  a  transfer  in  toto,  and  such  trans- 
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fer  should  not  be  made,  the  question  whether  a  motion  to 
transfer  part  is  good,  does  not  arise  until  a  motion  to  transfer 
part  only-  is  made. 

We  hold  that  it  was  not  error  to  retain  the  cause  on  the 
law  docket.  See  Byers  v.  Bodabaugh,  17  Iowa  53 ;  Tufts  v. 
Norris,  115  Iowa  250;  and  EUer  v.  NeweU,  159  Iowa  711, 
at  715. 

II.  ''Appellant's  Brief  of  Law,  Facts  and  of  Errors 
Complained  of,"  is  the  substitute  for  **the  errors  relied  on 
for  reversal,"  plus  ''separately  numbered  propositions  or 
points  under  a  separate  heading  of  each  error  relied  on" — 
which  the  rules  require.  It  is  a  remarkable  eflfort  in  the  way 
of  stating  "the  errors  relied  on,"  and  of  putting  "under 
a  separate  numbered  heading  of  each  error  relied  on,  sep- 
arately numbered  propositions  or  points  stated  concisely,  and 
without  argument  or  elaboration,  together  with  authorities 
relied  on  in  support  of  them."  If  we  insisted  upon  the 
rule,  or  any  approximation  to  it,  there  would  be  little  indeed 
that  appellant  has  ' '  raised. ' ' 

Had  it  been  the  purpose  to  demonstrate  how  completely 
the  rules  of  printed  presentation  could  be  departed  from,  its 
accomplishment  is  completely  effected.  There  is  no  pretense 
of  a  distinct  statement  of  any  error  relied  upon  for  reversal. 
There  is  no  attempt  at  a  "proposition  or  point"  grouped 
under  a  separate  claim  of  error ;  no  pretense  of  a  proposition 
or  point  stated  concisely  and  without  argument  or  elabora- 
tion. The  whole  "Brief"  is  without  logical  coherence  and 
without  heading,  and  has  no  separation,  except  six  grand 
divisions,  having  for  a  caption  the  Boman  numerals  I  to  VI, 
inclusive.  Not  one  of  these  divisions  is  in  "water  tight" 
compartments.  Each  contains  matter  foreign  to  its  "titular 
object,"  if  it  have  one.  Each  jumbles  various  unrelated  mat- 
ters and  repeats  these  at  unexpected  places  in  the  division, 
with  lordly  indifference  to  what  precedes  or  follows.  Each 
grand  division  sees  to  it  that  it  has  thoroughly  scattered 
duplicates  of  all  that  is  "pepper  boxed"  in  each  of  the 
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others.  The  division  with  VI  as  a  heading  is  the  banner  one. 
It  is  content  with  a  page  and  a  quarter  of  print,  and  is  prac- 
tically confined  to  one  law  topic.  ** Point"  I  requires  nine 
pages  and  a  half.  Point  II  uses  about  four  and  a  half  pages, 
and  is  supposed  to  present  that  there  was  error  in  denying  a 
motion  for  contimtance.  In  its  bowels  are  claims,  inter  alia, 
as  to  what  a  party  must  do  where  a  reference  is  ordered; 
that  appellant  was  entitled  to  an  accounting  and  discovery; 

• 

citations  to  prove  that  equitable  set-offs  have  been  considered 
in  them;  that  it  is  reversible  error  for  a  court  to  state  an 
account,  instead  of  referring  it  to  a  master;  that  the  court 
should  have  made  an  interlocutory  order  of  reference  on  its 
own  motion;  that  appellee's  testimony  shows  he  was  a  crop- 
per, engaged  in  a  joint  venture ;  that  the  rulings  below  can 
be  explained  only  by  the  court's  having  assumed  that  appellee 
was  an  agent;  that  appellee's  testimony  shows  that  appellant 
had  made  him  advancements  for  groceries,  and  had  demanded 
an  accounting.  Point  III  covers  a  trifle  over  four  pages. 
It  is  supposed  to  complain  of  rulings  excluding  items  of 
credits  to  which  appellant  is  entitled,  which  rulings  are  set 
out  by  reference  to  pages  of  the  abstract,  only.  In  it  there 
is  complained  that  appellant  failed  to  plead  affirmatively  in 
his  reply  to  allegations  of  credit  made  in  answer;  that  '* con- 
sequently" it  was  error  to  require  appellant  to  plead  spe- 
cifically any  payments,  credits  and  advancements ;  that  appel- 
lant was  denied  the  right  to  amend ;  that  plaintiff  should  have 
been  required  to  set  forth  any  credits  or  set-offs  that  defend- 
ant claimed  against  him;  that  there  was  error  in  refusing 
and  giving  instructions ;  that  the  burden  of  proof  was  improp- 
erly placed;  that  a  receipt  is  prima-facie  evidence  of  the 
truth  of  what  it  recites,  and  so  on;  and  that  appellant  gave 
contradictory  evidence;  and,  finally,  various  points  on  the 
law  of  agency.  The  others  are  as  bad,  or  worse.  Reasonable 
regard  for  the  proper  size  of  this  opinion  compels  us  to  dose 
this  by  saying  that  Point  IV  covers  6 1/2  pages ;  that  it  also 
starts  with  excluded  credits,  giving  some  75  references  to 
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pages  of  the  abstract  as  a  basis ;  that  it  assigns  error,  without 
more,  on  the  fact  that  the  court  erred  in  directing  the 
reporter  to  make  marks  in  red  lead  and  blue  pencils  on  some 
items  on  defendant's  books  of  account  ''discrediting  these 
items  as  evidence,  and  for  the  further  reason  that  the  said 
marking  of  items  confused  the  jury  and  even  counsel''  (the 
marking  was  done  on  agreement).  Also,  without  more,  that 
it  was  error  to  give  certain  numbered  instructions.  Point  V 
asserts  that  there  should  have  been  a  new  trial  because  a 
witness  concealed  that  he  was  an  interested  witness.  In 
this,  we  are  told  over  again  that  the  court  should  have  ordered 
a  reference  on  its  own  motion ;  that  appellant  had  rested  his 
whole  case  without  making  an  accounting ;  that  the  testimony 
shows  he  was  a  cropper  and  an  agent  engaged  in  a  joint 
venture.  The  ** point"  concludes  with  the  setting  out  of  some 
22  pages  of  testimony,  dealing  with  all  controversy  on  tJie 
whole  trial. 

With  such  presentation,  our  task  is  turned  into  a  toil- 
some guess  as  to  what  is  to  be  decided.  We  have  done  far 
more  than  our  duty  in  earnest  endeavor  that  no  substantial 
right  of  the  appellant  should  be  lost  through  this  confusion. 
If  we  shall  in  any  degree  fail  in  that  endeavor,  it  will  be 
due  to  the  fact  that  appellant  has  failed  to  perform  his 
duty  to  us. 

III.  Though  we  have  considered  them  all,  we  are  not 
justified  in  going  into  detail  on  the  some  70  complaints  of 
exclusions  of  ''credits"  which  are  urged  in  the  "Brief  Points" 
8  BviDBNCB-  ac-  ^y  ^  naked  reference  to  pages  of  the  abstract. 
StriUf  pi?vSe  ^®  cannot  in  reason  go  beyond  treating  them 
memorinda.  ^^  dealing  with  representative  selections. 
22  involve  exclusions  on  the  objection  that  they  are  mere 
memoranda. 

These  are  fair  samples: 


97 


"Dec.  9,  1908,  Pig  killed  on  2d,  135  pounds  net,  Paying 
$5.30  alive,  as  they  dress  off  one  third,  Jim  got  half  $5.08. 

Vol.  178  Ia.— 51 
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**Dec.  4,  1910,  He  killed  a  cow,  sold  it  at  Keokuk  and 
bought  a  barrel  of  salt.  Kept  $42.05,  and  so  reported  and 
has  not  paid  it — Dec.  31." 

**Aug.  6.  Jim  took  1425  hay  to  Keokuk  at  $12  per  ton, 
$8.77." 

**Aug.  19.  Jim  took  107  melons  to  Keokuk  yesterday, 
sold  1  doz.  at  2.00  and  others  averaged  13  l/8c,  $14.04.   Gave 


me  none." 


1 1 


Aug.  20.  Jim  took  load  of  melons,  took  balance  to 
work  train  and  Sugar  Creek  picnic,  190,  297,  $24.93.  Paid 
D.  F.  Miller  for  wagon  he  bought  from  Harry  Brown  $17 
balance  kept  by  Jim  Mitchell  $7.93." 

"Sept.  6.  Jim  sold  108  melons  on  the  30  Keokuk,  and 
reported  and  gave  me  no  cash  $13.50." 

**Jim  sold  150  pounds  broom  com  $100  per  ton.  He 
gave  me  none  of  this  $7.50. 


9f 


Their  exclusion  was  right. 

2. 

One  of  two  items  ruled  out,  on  objection  that  it  is  no 
item  of  either  charge  or  credit,  is : 

'  *  Feb.  4.  Hay  sold  by  Jim  at  Keokuk,  1300.  Jim  reports 
he  paid  for  repairs  wagon  $2.65  harness  repairs  $1.20,  14 
barrels,  95c,  harness  oil,  80c,  groceries  $4.50,  not  accounted 
for  90c.    Gave  me  $2.00. ' ' 

The  ruling  was  right. 

3. 

The  following  is  a  sample  of  what  was  excluded  on  the 
objection  that  it  was  a  mere  memorandum,  and  not  an  item 
of  either  credit  or  charge.    The  ruling  is  right. 

**Sept.  10.  Jim  reported  he  sold  422  pounds  broom 
corn  at  4c  on  the  tenth  $16.88;  4  dozen  melons." 
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4. 
The  claim  is  made  that,  as  appellant  was  entitled  to  an 
accoontingy  he,  was  not  obliged  to  make  his  offer  of  proof  of 
credits  correspond  to  the  biU  of  particulars  he  had  filed.   Both 

the  premise  and  the  deduction  are  faulty.  He 
Bue,  proof  and     was   not   entitled  to   an   accounting  as   in 

Tariance :  ac- 
count: biUot       equity.    If  he  had  been,  this  would  not  war- 

particulara. 

rant  a  variance  from  a  specification  of  credits 
claimed  by  him.  In  either  law  or  equity,  the  only  method 
permissible,  where  it  is  sought  to  introduce  what  is  not 
pleaded,  is  to  amend  the  plea.  In  line  with  this,  the  court 
rightly  excluded,  on  the  objection  that  it  was  a  mere  mem- 
orandum, not  an  item  of  either  credit  or  charge,  and  not  an 
item  in  the  bill  of  particulars,  an  item : 

'*1910,  Feb.  2,  Jim  sold  2,000  hay  at  Keokuk,  paid  me 
only  $2— $10." 

The  following  is  one  of  4  items  rightly  rejected  on  the 
objection  that  it  is  a  mere  memorandum  and  not  in  the  bill 
of  particulars: 

**Oct.  20,  Jim  for  old  Jim  cutting  137  shocks  com  $6.85, 
Jim  for  6  bu.  of  wheat  $5.40." 

The  following  is  one  of  the  16  items  properly  excluded 
on  the  objection  that  it  was  not  in  the  bill  of  particulars : 

''Feb.  4, 1909.  Jim,  balance  13.84;  Feb.  26,  Jim  Mitchell 
gloves  .75." 

5. 

Another  complaint  is  this:  There  was  offered  a  set  of 
entries:  ''March  4,  Jim  $3.60;  March  16,  Jim  2.74;  March 
24,  Jim  12.07."    The  witness  thereupon  said: 

"This  should  be  under  March  24.    I  made  a  mistake  in 
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the  book.    I  am  not  infallible.    Anyone  can  see  that  it  should 

• 

be  March  instead  of  February  at  the  top  of  the  page.  If  I 
had  been  like  some  people  I  would  hav^  erased  the  February 
and  written  March,  (It  was  objected  to  and  moved  to  have 
the  explanation  stricken  out  because  it  is  incompetent,  imma- 
terial and  irrelevant.  If  the  book  is  relied  upon  as  evidence 
it  must  go  as  it  is.) "  The  court  said:  **  When  the  book  is 
received  it  must  show  for  itself.  If  you  want  credit  for  these 
items  the  bill  of  particulars  should  be  amended." 
We  agree. 

6. 
After  objection  had  been  sustained  as 
■  BRROR^^review:  to  entries:    **Sept.  5,  Jim  80;  Sept.  1  paid 
o^^erw/tSTout    Jim  Mitchell  1.80;  Sept.  12  $1.00;  Oct.  26 

ruling.  y        r  f  7 

paid  Jim  Mitchell,  or  he  retained  it,  $18.84 ; 
Oct.  26,  8  bushels  potatoes  and  barrel  6.40;  Oct.  27  3  K's 
$1.10,*' — defendant  asked  leave  **to  amend  and  put  said 
items  under  the  14th. ' '  There  was  objection,  but  no  ruling. 
11.  Evidence  :ac-  The  following  is  a  representative  selec- 

entHes  ^ex^ '^     tion  of  complaiut  of  refusal  to  permit  the 

planatlon  and  .  i    •       i 

corrections.       book  entries  to  be  explained: 

**  Jim  took  to  town  corn  2960,  1430,  2530,  2160,  at  60.  .$  14.18 

Ilay  2140,  1170,  1970  at  $8 7.85 

Jim  reports  he  has  sold  25,  42, 15,  18,  27,  30 103.02 

He  has  on  hand 9.00 

Sold  me  15  gallons,  charge  him  balance 94.20 

'*  Witness  tries  to  explain  but  court  sustained  motion 
because  it  is  an  item  of  account  and  cannot  be  explained. 
(Objection  sustained.)''  .  .  .  Witness  says:  **It  is  simply 
a  clerical  error,  at  the  top  of  one  page  is  *  Tuesday,  13  April, 
1909,'  and  then  follows  14th,  15th,  16th,  17th,  19th,  20th  and 
on  the  top  of  the  following  or  opposite  page  is  'Wednesday, 
21st  April,  1907'  when  it  should  be  ^1909.'  " 
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Plaintiff  objects  to  any  corrections  to  the  book  by  verbal 
evidence.    Sustained. 

We  think  the  court  did  not  err. 

7. 

The  following  is  a  sample  of  three  to  which  plaintiff 
merely  said  that  he  objected:     **Oct.  16,  1909.     Jim  sold 
com  at  Keokuk,  20  at  55  11.00. "    The  ruling  was  right.    That 
12  Trial-  recep-    ^*  ^**  ^^^  more  fully  objected  to  is  not  mate- 
dence^objec-     ^i^l>  when  the  objection  is  sustained.    It  is 
Mtw-eotma-    Only  wheu  overruling  an  objection  is  com- 
plained of  on  appeal,  that  the  nature  of  the 
objection  becomes  material.    We  do  not  reverse  because  the 
court  ruled  right  without  having  pointed  out  to  it  why  it 
should  so  rule. 

8. 
The  following,  which  are  utterly  indefinite  and  meaning- 
less, were  excluded : 

**Feb.  25,  6.50/'    Objected  to  as  too  indefinite. 

**  June  11,  Jim  sold  calves  on  Saturday  at  Keokuk,  117, 
142,  155,  first  lot ;  second  lot  170,  150,  at  6  1/21  $47.71.  Jim 
gave  me  $32.70  and  ports  spent  $15.01,  hoeing  $8.00."  Object : 
**8ame  item  June  22."    Defendant  excepts. 

The  next  is,  literally,  this:  ** August  3.  Same  objection 
as  to  the  item  June  15th,  and  same  ruling  and  defendant 
excepts." 

9. 

The  first  specification  is,  rulings  on  page  60  of  the 
abstract,  lines  1  to  4.  It  does  not  appear  at  that  place  in 
the  abstract  what  is  objected  to.  The  objection  is  an  attempt 
to  have  **the  answer  excluded  because  there  is  no  such  item 
contained  in  the  bill  of  particulars,  the  item  there  being 
'cash  15.90.'  "  This  objection  was  sustained.  We  see  no 
error. 

IV.    It  is  urged  in  the  **  Brief "  that  the  court  erred  in 
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excluding  the  account  books  of  appellant.  We  find  no  sucli 
assignment.  The  only  claim  made  in  the  ** points"  that 
13.  Appeal  AND      touches  the  subject  is  not  a  complaint  of  the 

Sfnt'o/error "  exclusion  of  the  books,  but  of  items  recorded 

insufficiency/   therein.    The  statement  is: 

''The  court  erred  in  its  rulings  excluding  the  items  of 
credit  to  which  appellant  was  entitled  on  the  ground  that 
they  were  not  set  forth  as  items  in  appellant's  answer  and 
bill  of  particulars.  The  record  shows  that  appellant  was  in 
equity  and  at  law  entitled  to  a  general  accounting  from 
appellee,  and  that  it  was  not  incumbent  on  appellant  to  set 
forth  in  his  answer  separately  the  items  excluded  in  order 
to  introduce  proof  thereof  in  support  of  equitable  set-offs 
and  credits  to  which  appellant  was  entitled.'' 

Passing  that,  we  find  that,  while  the  court  expressed  a 
doubt  as  to  the  competency  of  one  book,  and  in  that  con- 
nection sustained  an  objection,  it  fairly  appears  that  the 
books  were  not  excluded,  but  that  items  were.  In  fact,  the 
record  shows  that  two  of  the  books  are  ''offered  and  intro- 
duced," and  that  they  "are  hereby  made  a  part  hereof  by 
reference."  It  appears,  further,  that  once,  when  what  by 
possibility  may  be  an  objection  to  a  book  seems  to  have  been 
sustained,  the  ruling  was  reversed,  upon  the  statement  of 
witness  that  he  "had  personal  knowledge  of  transactions  sep- 
arate  and  apart  from  the  book."  What  follows  fairly  shows 
that  the  books  were  not  excluded,  which  renders  unnecessary 
a  discussion  of  their  admissibility : 

"Kept  book  in  connection  with  Mitchell.  Book  marked 
from  Jany.,  1905,  to  Jany.,  1909,  is  a  blotter.  Book  marked 
Exhibit  58  is  made  by  me  as  soon  as  I  got  to  the  office.  Shows 
continuous  dealing.  Objected  plaintiff.  Sustained.  The 
entries  are  just  and  true.  Shows  dealing  between  Mitchell 
and  myself." 

The  witness  said :  ' '  Have  paid  Mitchell  other  sums  than 
by  check,  shown  by  Exhibit  58."     (Objected  to  as  incom- 
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petent,  immaterial  and  irrelevant.)  **If  there  is  an  account, 
it  must  stand  for  itself."     (Sustained.) 

jBxhibit  58  offered  in  evidence.  Book  objected  to  because 
it  has  not  been  verij&ed,  as  required  by  statute  for  introduc- 
tion of  a  book  account.  Witness :  *  *  This  is  one  of  my  books 
of  original  entry."  Court:  **Por  certain  purposes  the  book 
may  be  admitted." 

'*Time  book  offered  marked  for  identification  as  Exhibit 
60.  Another  book  marked  for  identification,  Exhibit  61." 
Witness  said:  **At  or  near  the  time  of  the  transactions  I 
entered  them  and  I  believe  them  to  be  true  and  just." 
(Plaintiff  objects.  Sustained,  **on  the  ground  that  it  is  a 
memoranda  and  not  such  a  book  of  accounts  as  can  be  intro- 
duced in  evidence.") 

Another  book  was  produced  and  identified  as  Exhibit  62. 
Witness:  **A11  entries  in  my  handwriting,  made  at  or  near 
of  the  transactions  therein  entered.  I  believe  the  charges  to 
be  just  and  true."  (Objected  to  as  incompetent,  irrelevant 
and  immaterial,  not  properly  identified  as  a  book  of  accounts, 
which  can  be  introduced  under  Sec.  4623  of  the  Code,  and 
because  it  is  a  private  memoranda  or  diary  only  and  self- 
serving.)  Court:  ** Cannot  make  up  my  mind  that  it  is  a 
book  of  original  entry.  The  whole  thing  seems  to  be  a  mem- 
orandum of  what  these  people  were  doing.    Sustained." 

**  Exhibit  No.  63  is  one  of  my  books  of  original  entry. 
The  charges  were  made  at  or  near  the  time  of  the  transactions 
therein  entered  and  I  believe  them  to  be  just  and  true." 

'*  Offered  and  introduced  in  evidence.  Objected  to. 
Court:  It  will  be  admitted  under  the  same  ruling  made  for 
Exhibit  58  and  59. 

"Exhibit. 63  hereby  made  a  part  hereof  by  reference." 

There  was  no  error. 

V.  In  the  second  amendment  to  answer,  we  find  the  fol-^ 
lowing  statement,  without  any  connection  or  indication  of 
purpose,  to  wit: 
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Through  mistake  defendant  made  certain  entries  in 
Exhibit  58,  under  the  date  of  Feb.  20,  22,  23,  24,  25,  26,  27, 
1909,  when  said  entries  were  made  on  the  above  days  in 
March,  1909." 

Nothing  more  appears  to  be  said  on  the  subject,  and  the 
abstract  exhibits  no  entries  of  that  date,  except  these  two: 
**Feb.  25th,  Jim  Mitchell,  Gloves  75c."  This  was  objected 
to  because  there  was  no  such  item  in  the  bill  of  particulars, 
and  was  sustained.  "Feb.  25th,  $6.50."  This  was  objected 
to  as  too  indefinite,  and  the  objection  was  sustained. 

"We  remain  at  loss  to  understand  what  is  claimed  for 
this  plea. 

VI.    Appellant  claims  that  he  moved  for  more  specific 

statement  '*of  the  credits,"  and  the  court  refused  to  require 

appellee  to  set  out  those  credits,  "which  he  was  able  to 

14.  PLEADING ispe-  state."     It  i^  said  this  was  error  because, 

ment^- printing  "appellant  was  entitled  to  have  a. full  and 

TaiS'end:'*'"^  complete  accounting  from  appellee  upon  his 

own  allegations,  and  this  is  not  affected,  be- 
cause there  was  an  attempt  to  withdraw  this  allegation;" 
that  appellee  failed  in  his  reply  to  plead  any  afl5rmative 
defense  to  the  answer  of  the  appellant,  alleging  certain  credits, 
set-offs  and  advances ;  and  that,  consequently,  it  was  error  to 
require  appellant  to  plead  specifically  any  payments,  credits 
or  advancements. 

We  find  nowhere  in  the  record  anything  to  show  that 
appellant  was  required  to  plead  anything,  much  less  that  he 
was  required  "to  plead  specifically  any  payments,  credits,  or 
•  advancements."  We  have  already  pointed  out  that  appel- 
lant gained  no  rights  because  appellee  failed  in  his  reply  to 
plead  aflSrmative  defenses  to  the  credits,  set-oflfs  and  advances 
pleaded  in  the  answer  of  appellant.  And  we  find  nowhere 
in  the  record  the  making  of  any  motion  for  more  specific 
statement,  except  this :  Immediately  following  the  order  giv- 
ing time  to  the  defendant  to  amend  is  this: 

"Plaintiff  filed  a  motion  for  more  specific  statement, 
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same  was  argued.  At  defendant's  request  he  was  given  until 
11:30  to  file  a  pleading.  Counsel  for  plaintiff  waives  the 
attaching  of  the  original  or  a  copy  of  the  checks  set  out  in 
the  amended  answer  filed  this  day,  in  so  far  as  the  checks 
have  been  exhibited  to  the  plaintiff,  54  in  number,  amount 
the  same  however  of  checks  not  alleged  in  the  answer;"  and 
this  is  all. 

In  the  index  under  motions,  we  find  one  to  transfer  to 
equity  docket,  one  for  new  trial,  and  an  amendment  to 
motion  for  new  trial — and  no  other  motions.  The  examina- 
tion we  have  given  the  lengthy  and  confused  abstract  fails  to 
disclose  any  other  motion. 

This  seems  to  resolve  itself  into  a  complaint  that  the 
court  gave  defendant  such  time  as  he  asked  to  file  an  amend- 
ment to  his  pleading.  It  should  not  be  seriously  contended 
that  this  presents  a  ground  for  reversal. 

VII.  In  what  is  treated  to  be  *' Error  Point  2,"  it  is 
alleged  that: 

"The  court  erred  in  denying  the  motion  of  appellant  for 
15  coNTiNTjANCB-  coi^tinuancc  of  the  case  asked  by  appellant 
proce^Vngnot  ^^  ^^  motion  as  terms  for  privilege  granted 
consutuungr.  ^^  appellee  to  amend.  .  .  .  And  in  failing 
on  its  own  motion  to  require  of  the  appellant  as  to  terms  for 
said  amendment  an  agreement  to  the  said  continuance,  and 
to  a  reference  of  this  case  and  transfer  of  the  equitable 
issues  raised  by  appellant's  answer  to  the  equity  docket. 
.  .  .  And  further  erred  in  requiring  the  appellant  to  pro- 
ceed with  the  trial  of  this  case  at  law." 

As  said,  the  index  reveals  no  motion  for  continuance, 
and  we  find  none  in  the  record  beyond  this :  In  the  brief  for 
appellant  appears  a  claim  that  plaintiff  withdrew  that  part 
of  his  petition  which  admitted  that  defendant  had  some 
credits  in  amounts  unknown  to  plaintiff  on  the  sixth  day  of 
the  trial ;  that  plaintiff  had  rested,  and  defendant  had  exam- 
ined several  witnesses ;  and  that  the  defendant  then  insisted 
"that  if  plaintiff  is  permitted  to  amend  he  should  do  so  on 
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such  terms  as  will  be  deemed  just  and  equitable  to  the  court, 
and  fully  protect  the  interest  of  the  defendant,  as  the  amend- 
ment has  entirely  taken  the  defendant  by  surprise."  This 
statement  was  not  verified.  The  court  said  that,  in  view  of 
the  amendment  w^hich  is  already  in  the  record,  and  in  view 
of  the  evidence  already  given,  the  court  is  of  opinion  that 
terras  be  allowed  defendant,  and  this  will  be  to  give  him  time 
until  two  in  the  afternoon. 

Upon  these  assignments,  and  upon  this  record,  it  is  said 
it  was  error  to  deny  this  **  motion  for  continuance  of  the 
case."  Stripped,  it  is  a  claim  that,  where  a  plaintiff  admits 
that  the  defendant  had  credits  in  an  amount  unknown  to 
plaintiff^  and  then  withdraws  the  allegation,  after  the  trial 
has  proceeded  some  six  days,  then,  though  the  defendant 
can  have  the  benefit  of  this  withdrawn  admission  then  and 
there  by  introducing  same  in  evidence,  and  does  not  do  so, 
and  though  he  proves  upon  the  trial  that  he  is  able  to  make 
proof  of  such  credits  as  he  has,  that  then,  if  the  court  meets 
this  withdrawal  by  giving  the  defendant  some  2  or  3  hours 
to  amend,  if  so  advised,  instead  of  ordering  a  reference  or 
sending  the  whole  case  to  equity,  this  is  the  denial  of  a 
motion  for  continuance  which  warrants  us  in  interfering 
with  the  discretion  of  the  trial  court  in  the  premises  in  thus 
dealing  with  said  amendment  on  part  of  plaintiff. 

We  are  clear  that  there  was  no  reversible  error  in  this 
'* denial  of  a  motion  for  continuance  of  the  case." 

VIII.  In  the  so-called  *' Brief  or  Error  Point  V,"  it  is 
said  that  the  court  "erred  in  overruling  grounds  7,  8  and  9 
(Abs.  p.  134,  1.  29-31)  of  appellant's  motion  for  a  new  trial 
and  amendment  to  motion  for  a  new  trial.  (Abs.  p.  137, 
1.  11  to  p.  138, 1.  20 ;  p.  142, 1.  7  to  p.  146, 1.  21) .  The  record 
shows  a  claim  that  it  can  be  shown  by  newly  discovered  evi- 
dence that  the  witness  George  Herschall  Clark,  who  testified 
that  he  was  not  interested  in  the  verdict  in  favor  of  appel- 
lee (Abs.  p.  42,  1.  1-5)  was  in  fact  an  interested  witness  and 
that  he  had  fraudulently  concealed  the  interest  which  was 
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known  to  appellee,  who  represented  Clark  on  the  trial  as  a 
disinterested  witness;  that  the  verdict  returned  by  the  jury 
shows  that  the  testimony  of  Clark  was  relied  upon  in  arriv- 
ing at  the  verdict;  that  he  was  therefore  a  material  witness 
and  the  concealment  of  his  interest  materially  affected  the 
result  of  the  trial.  Fraud  practiced  on  the  trial  by  the  pre- 
vailing party  warrants  the  granting  of  a  new  trial.  Code 
of  Iowa,  Sec.  3755,  Par.  2,  misconduct  of  prevailing  party. 
Also  see  Sec.  4091,  Par.  2." 

In  argument,  we  are  told  that  the  witness  Clark  testi- 
fied that  he  was  not  interested  in  the  verdict  in  favor  of 
appellee,  but  was  in  fact  an  interested  witness,  and  fraud- 
ulently concealed  that  interest ;  plaintiff  knew  it,  and  he  rep- 
resented Clark  on  the  trial  as  a  disinterested  witness ;  that 
the  verdict  shows  that  the  testimony  of  Clark  was  relied  on 
in  arriving  at  the  verdict,  he  was,  therefore,  a  material  wit- 
ness, and  the  concealment  of  his  interest  materially  affected 
the  result  of  the  trial;  that  this  is  fraud  practiced  by  the 
prevailing  party,  and  newly  discovered  evidence  was  not 
cumulative  evidence.  And  we  are  cited  to  White  v,  Nafus, 
84  Iowa  350,  354,  and  Bullard  v.  BuUard,  112  Iowa  423,  427, 
cases  that  hold  that,  on  consideration  of  a  motion  for  new 
trial,  certain  evidence  is  to  be  treated  as  not  being  merely 
cumulative.  It  is  un(piestionable  that,  on  motion  for  new 
trial,  as  distinguished  from  a  petition  therefor,  it  is  within 
the  discretion  of  the  trial  court  to  grant  a  new  trial,  where 
the  prevailing  party  gave  or  put  in  false  testimony  {Oufh  v. 
Bell,  153  Iowa  511,  at  518),  or  where  the  prevailing  party 
has  committed  perjury  (Cleslie  v.  Frerichs,  95  Iowa  63) ;  or 
where  untrue  testimony  was  put  in  and  a  witness  confesses 
to  having  been  mistaken  in  his  testimony  (Pickering  v.  Kirk- 
Patrick,  32  Iowa  163,  at  164).  It  is  held,  in  First  Nat.  Bank 
V.  Wabasli,  St.  L,  &  P.  R,  Co.,  61  Iowa  700,  that  granting  a 
new  trial  will  not  be  disturbed,  where  it  can  be  found  that 
false  testimony  was  introduced  for  the  purpose  of  deceiving 
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the  court,  and  it  appears  that  the  defeated  party  was  sur- 
prised and  unable  to  contradict,  at  the  time  such  testimony 
was  put  in. 

But  all  this  does  not  prove  that  the  witness  Clark  gave 
false  testimony ;  that  he  was  in  fact  an  interested  party ;  and 
that  plaintiff  concealed  that  the  witness  had  such  interest. 
We  do  not  say  we  would  disturb  the  refusing  to  grant  a 
new  trial  if  the  witness  had  made  that  concealment.  We 
have  no  occasion  to  go  beyond  holding  that  we  find  no  evi- 
dence of  what  is  charged,  beyond  the  assertion  of  the  appel- 
lant, and  are  unwilling  to  interfere  with  the  discretion  below 
upon  such  a  record. 

The  judgment  below  must  be,  and  is — Affirmed. 

Evans,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 

Supplemental  Opinion. 

Wednesday,  December  13,  1916. 

Salinger,  J. — I.  The  major  argument  of  appellant  for 
his  claim  that  we  should  reconsider  our  position  on  his  being 
denied  trial  by  the  equitable  method,  rests  upon  his  having 
alleged  in  answer  that  he  had  some  credits  due  from  the  plain- 
tiff which  were  not  known  to  him,  the  defendant.  We  have 
declined  heretofore  to  pass  on  the  effect  of  this  allegation, 
because  same  was  withdrawn.  It  is  now  contended  that  we 
have  erred,  because  the  allegation  was  not  withdrawn  at  the 
time  when  transfer  to  equity  was  moved,  though  withdrawn 
some  days  lat^r.  The  reasoning  is  that  we  have  lost  sight  of 
our  declaration  that  the  right  to  transfer  must  be  tested  by 
the  state  of  the  pleadings  at  the  time  when  transfer  is  asked. 
The  flaw  in  the  reasoning  is  that  we  have  nowhere  held  that 
the  transfer  should  have  been  granted  if  this  withdrawn 
allegation  had  been  in  the  pleadings  when  transfer  was  moved. 
What  we  have  said  consists  of  two  unrelated  statements: 
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(1)  The  right  to  transfer  to  equity  must  depend  on  the  state 
of  the  pleadings  when  the  transfer  is  moved;  (2)  the  effect 
of  a  withdrawn  allegation  need  not  be  passed  upon  if  such 
allegation  is  not  put  in  evidence.  Neither  alone,  nor  the  two 
together,  declare  that  the  pleadings  as  they  were  at  the  time 
the  motion  to  transfer  was  made,  require  the  sustaining  of 
17.  Appearand      ^^^*  motion.    What  we  are  in  effect  asked  to 

!e?s^errorT?e-    ^^^^    ^^^^    ^^    ^^^    ^^    ^^®    ^^^V    allegation 

fer  from^aw"'   claimed  to  support  a  transfer  is  withdrawn 
""  ""^*^-  after  a  motion  to  transfer  has  been  overruled, 

we  should  disregard  the  rule  of  harmless  error,  and  reverse 
because  there  would  be  prejudicial  error  if  an  allegation  which 
was  abandoned  had  been  retained.  We  must  decline  to 
do  this. 

Passing  this,  and  conceding,  for  the  sake  of  argument, 

that,  since  said  allegation  was  in  the  pleadings  when  the 

transfer  was  asked,  this  justified  transferring  something,  it 

18  Trial- trans-    ^^^^  remains  true  that  the  motion  to  trans- 

mouontexces-  ^^^  asked  Only  that  the  entire  case  be  trans- 

there  were  issues  present  which  it  should  be  conceded  were 
law  issues.  If  we  assume  that  there  were  equitable  defenses 
to  transfer,  this  could  not  deprive  plaintiff  of  a  jury  trial  on 
whether,  for  instance,  defendant  owed  plaintiff  for  labor 
done.  If  it  be  conceded  that  defendant  had  the  right  to 
have  part  of  the  case  tried  in  equity,  he  did  not  ask  for  this ; 
and,  as  we  have  before  said,  the  court  neither  had  the  power 
nor  the  obligation  to  reframe  the  motion,  or  to  rule  upon 
what  the  motion  did  not  present. 

II.  It  is  said  we  have  reversed  Blair  v.  Walker,  50 
Iowa  376,  and  Burt  v,  Harrah,  65  Iowa  643,  and  have,  in 
effect,  established  the  rule  that  equity  lacks  jurisdiction  in 
eases  of  complicated  and  mutual  demands  between  parties. 
We  think  neither  contention  is  well  taken.  We  have  not  held 
that  equity  lacks  power  to  deal  with  such  demands,  but  that 
no  such  demands  are  present  in  this  suit. 
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The  Blair  ease  appeared  in  appellant's  brief  without  fur- 
ther argument,  and  for  the  proposition  that  **  equity  takes 
jurisdiction  of  the  accounting  in  a  joint  venture/'    No  more 
than  this  was  claimed  for  it.    It  decides  merely  that,  where 
a  contract  between  parties  has  been  established  or  admitted, 
and  there  remains  thereunder  a  series  of  calculations  which 
are  necessary  to  the  establishment  of  the  rights  of  the  parties, 
the  court  can  order  a  compulsory  reference.     The  calcula- 
tions referred  to  are  a  series  that  must  be  made  before  profits 
of  a  joint  venture  can  be  determined,  and  they  are  of  such 
nature  that  they  and  other  matters  connected  therewith  **can. 
be  much  better  made  and  ascertained  by  a  competent  referee 
than  by  a  jury  of  twelve  persons  not  versed  therein."    The 
most  that  is  held  is  that  in  such  circumstances  the  court  has 
power  to  order  a  reference.    It  lies  on  the  very  surface  that 
no  such  calculations  are  involved  in  the  case  at  bar.     "We 
adhere  to  the  construction  we  have  given  Burt  v.  Harrah  in 
the  original  opinion,  and,  so  construed,,  we  have  done  noth- 
ing to  reverse  that  case.    It  is  not  amiss  to  repeat  that  we 
have  never  held  that,  though- a  reference  was  due  on  equit- 
able issues  presented  by  a  defendant,  and  he  does  not  ask  this, 
but  asks  that  the  whole  case,  including  matter  triable*  to  a 
jury,  be  transferred,  he  can  complain  of  the  denial  of  his 
motion,  no  matter  how  true  it  may  be  that  he  was  entitled 
to  have  the  reference. 

III.  Plaintiff  asked  an  order  that  defendant  produce  a 
certain  account,  but  the  opinion  states  it  the  other  way 
round.  It  is  now  said  that  "the  conclusion,  if  of  any  impor- 
tance to  the  case,  necessarily  becomes  erroneous  when  based 
upon  this  hypothesis."  Further,  that  this  is  mentioned 
merely  **to  show  the  inaccuracy  into  which  the  court  fell  in 
urging  this  matter."  The  statement  in  the  opinion  was  an 
error,  but  the  error  effectuates  nothing  beyond  showing  that 
the  state  of  the  record  made  it  quite  possible  to  fall  into 
error.     The  mistake  can  have  no  effect  upon  the  appellate 
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decision.     The  petition  for  rehearing  must  be  overruled. — 
Overruled. 

Evans,  C.  J.,  and  Gaynob,  J.,  concur. 

Ladd,  J.,  concurs  in  overruling  the  petition  for  rehearing, 
but  thinks  that  there  is  no  occasion  for  filing  the  supple- 
mental opinion. 


E.  C.  NoYEs,  Appellant,  v.  Des  Moines  Club,  Appellee. 

TBIAIi:    Verdicts— Directed    Vexdlcts— Bule — ^Negligence.     A    jury 

1  question  is  presented  whenever  the  evidence  is  such  that  reasonable 
minds  might  differ  as  to  whether  the  evidence  establishes  the  ulti- 
mate fact  upon  which  liability  rests.  In  an  action  wherein  plain- 
tiff sought  recovery  of  damages  because  of  having  fallen  into  an 
unguarded  elevator  shaft,  held,  a  jury  question  was  presented  on 
the  question  (a)  of  plaintiff's  contributory  negligence,  and  (b) 
of  defendant's  negligence. 

NEOLIQENCE:    Acts  Constltating  NegUgence — ^Unguarded  Premises 

2  — ^Dnty  of  Invlter.  Principle  recognized  that  he  who  invites 
people  to  come  upon  his  premises  must  exercise  reasonable  care  to 
keep  them  free  from  danger.  So  recognized  as  to  an  unguarded 
elevator  shaft. 

Appeal  from  Polk  District  Court, — W.  H.  McHenrt,  Judge. 

Wednesday,  December  13,  1916. 

Action  to  recover  damages  for  personal  injuries  occa- 
sioned by  falling  down  an  elevator  shaft.  Opinion  states  the 
facts. — Reversed  and  Remanded, 

E.  P.  Hudson,  R.  L.  Hudson  and  W,  L,  Smith,  for  appel- 
lant. 

Parker,  Parrish  &  Miller  and  C.  Woodhridge,  for  ap- 
pellee. 

Gaynor,  J. — Defendant  is  a  corporation,  owns,  occupies 
and  controls  a  certain  five-story  brick  building  situated  at 
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the  southwest  comer  of  the  intersection  of  the  streets  known 
1.  Trial:  verdict:    ^  ^^^  ^'^^  Locust  Streets,  in  the  city  of  Des 
dict?nfie:^neg-    ^loincs.    A  portion  of  the  building  is  occu- 
iigence.  pj^^  ^^  tenants.    For  its  own  uses  and  pur- 

poses, it  occupies  and  controls  the  following:  the  lobby  on 
the  first  floor,  the  passenger  elevator  leaving  said  lobby,  all 
the  third  floor  and  the  fifth  floor,  the  entire  basement,  and 
about  half  of  the  second  floor.  Defendant  also  used  and 
controlled  an  elevator  in  the  rear  part  of  the  building  dur- 
ing the  month  of  Ma3%  1914,  including  May  18,  1914.  This 
was  a  freight  elevator  for  the  use  of  the  defendant  in  the 
transportation  of  merchandise,  supplies,  etc.  This  is  the 
elevator  in  controversy.  This  elevator  is  in  the  southeast 
corner,  and  carries  freight  to  each  of  the  floors  above.  There 
is  a  door  leading  from  the  alley  on  the  first  floor.  The  alley 
is  on  the  west  end  of  the  building.  The  wall  of  Chase  & 
West's  building  adjoins  defendant's  building  on  the  south. 
There  are  doors  leading  from  this  lobby  where  this  elevator 
is  situated,  into  the  rooms  occupied  by  tenants  on  the  east. 
The  elevator  is  in  the  southeast  comer  of  this  lobby.  It  is 
about  25  feet  from  the  door  leading  from  the  alley  to  the 
door  of  the  elevator.  The  door  from  the  alley  opens  into 
the  northwest  corner  of  the  lobby.  The  only  natural  light 
that  may  enter  comes  through  this  doorway  and  windows  from 
the  alley.    The  entrance  to  the  elevator  faces  to  the  north. 

On  the  18th  day  of  May,  1914,  the  plaintiff  was  engaged 
in  delivering  goods  to  the  defendant  in  their  building  afore- 
said. These  goods  had  been  ordered  and  directed  delivered, 
by  the  defendant.  Plaintiff  entered  through  the  alley  door, 
proceeded  towards  the  east  until  he  reached  the  elevator 
in  the  southeast  corner.  He  was  carrying  a  sack  of  potatoes 
weighing  about  150  pounds.  There  was  a  gate  to  the  elevator, 
which  was  supposed  to  be  closed  when  the  elevator  was  not 
at  a  particular  floor.  As  he  entered,  he  attempted  to  take 
this  elevator  to  carry  the  potatoes  to  one  of  the  upper  floors, 
lie  claims  that  the  elevator  had  been  removed  to  one  of  the 
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floors  above,  and  the  gate  was  not  closed;  that  he  fell  into 
the  pit  and  was  injured.  It  appears  that  no  regular  operator 
was  ever  used  for  this  elevator;  that  it  had  gates  or  doors 
on  each  floor  which  were  supposed  to  close  automatically 
when  the  elevator  left  the  floor.  The  elevator  was  operated 
by  the  user  by  means  of  a  rope. 

Plaintiff  brings  this  action  for  the  injuries  received,  and 
as  a  basis  for  such  recovery  alleges :  That  the  defendant  was 
negligent  in  having  said  elevator  shaft  unprotected,  and  said 
gate  or  door  open  when  said  elevator  was  not  at  the  first 
floor,  and  in  not  having  an  attendant  or  operator  at  said 
elevator,  and  further,  in  not  having  the  hall  or  alleyivay 
about  said  elevator  so  lighted  that  one  in  entering  said  alley- 
way or  alley  could  see  whether  said  elevator  was  at  the  first 
floor  or  not,  that,  said  gate  not  being  closed,  plaintiff  sup- 
posed the  elevator  was  at  the  floor ;  that  plaintiff  walked  into 
the  open  pit,  fell,  and  was  injured. 

At  the  conclusion  of  all  the  testimony,  the  court,  on 
motion  of  the  defendant,  instructed  the  jury  to  return  a  ver- 
dict for  the  defendant.  This  being  done,  and  judgment  hav- 
ing been  entered  for  the  defendant  on  the  verdict,  plaintiff 
appeals. 

The  only  question  here  is  whether  or  not,  under  the  evi- 
dence, the  court  erred  in  so  instructing  the  jury.  Under  our 
system  of  practice,  the  jury  is  the  trier  of  the  fact,  and, 
whenever  the  evidence  is  such  that  reasonable  minds  search- 
ing for  the  truth  might  differ  as  to  whether  the  evidence 
establishes  the  ultimate  fact  upon  which  liability  rests,  the 
question  is  then  for  the  jury.  A  motion  to  direct  a  verdict 
is  in  the  nature  of  a  demurrer  to  the  evidence.  It  is  not  the 
province  of  the  court  to  weigh  the  evidence  and  sit  upon  the 
credibility  of  the  witnesses.  Before  the  court  is  justified  in 
invading  the  province  of  the  jury,  and  determining  the  facts 
of  the  case  as  well  as  the  law,  the  case  must  be  such  that, 
conceding  to  the  plaintiff's  evidence  all  the  probative  force 
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it  is  fairly  entitled  to,  it  is  not  sufficient  to  justify  a  verdict 
We  no  longer  adhere  to  the  scintilla  rule.  That  was  repudi- 
ated in  Meyer  v.  Houck,  85  Iowa  319. 

As  said  in  Phillips  v.  PhiUips,  93  Iowa  615,  618 : 

**  While  the  trial  court  may  determine  as  to  whether  the 
contestants  had  given  evidence  sufficient  to  support  a  ver- 
dict, if  one  should  be  returned  in  their  favor,  it  cannot,  under 
the  rule  announced  in  Meyer  v.  Houck,  pass  upon  the  ques* 
tion  as  to  whether  the  preponderating  weight  of  all  of  the 
evidence  is  in  favor  of  or  against  the  contestants;  that  is  a 
question  always  for  the  jury.  So  it  is  for  the  jury  to  deter- 
mine as  to  the  weight  of  the  evidence,  though  there  be  one 
witness  testifying  on  one  side  to  certain  facts,  and  many  wit- 
nesses on  the  other  side  testifying  to  a  contrary  state  of 
facts.  It  is  not  the  province,  in  such  a  case,  of  the  court  to 
pass  upon  the  credibility  of  the  several  witnesses,  and  say 
which  one  told  the  truth,  or  that  the  story  of  one  is  more 
likely  to  be  correct  than  that  of  another." 

To  the  same  effect  see  1%  re  Estate  of  Betts,  113  Iowa  111. 
This  brings  us  to  a  consideration  of  the  evidence  as  it  was 
before  the  court  at  the  time  the  motion  was  sustained. 

The  physical  facts  disclosed  by  the  evidence  are  that  the 
only  outside  entrance  to  this  passageway  was  from  the  alley 
on  the  west  side  of  the  building.  This  alley  door  is  a  double 
door  5  feet  wide  and  7  feet  high,  and  each  door  contains  four 
large  panes  of  frosted  glass,  re-enforced  by  wire.  Over  the 
double  door  there  is  a  transom  64  inches  high  and  27  inches 
wide,  made  of  8  window  lights.  The  transom  consists  of  two 
double  sashes,  similar  to  two  windows,  one  above  the  other. 
In  the  southwest  comer  facing  on  the  alley  is  another  win- 
dow. This  is  obscured  by  the  stairway  immediately  east  of 
the  window.  There  is  also  a  window  south.  This  window  is 
also  partially  obscured  by  lockers  built  in  the  north  side  of 
the  passageway.  Immediately  south  of  this  alley  was  a  two- 
story  building.  .  This  building  stood  right  across  the  alley 
from  the  entrance  to  the  building  referred  to.     The  injury 
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happened  about  ten  o'clock  in  the  morning.  The  day  was 
dark  and  cloudy.  The  elevator  was  in  the  southeast  comer. 
There  were  no  openings  on  the  south,  and  no  openings  on 
the  east  through  which  light  could  e  iter.  The  elevator  was 
walled  off.  The  evidence  tends  to  show  that  the  windows 
referred  to  were  fitted  in  with  dark  glazed  glass,  that  did  not 
give  light  to  the  elevator  for  the  reason  that  the  door  of  the 
elevator  faces  to  the  north.    Plaintiff  testified: 

''There  is  no  tight  in  the  room  near  the  door,  and  when 
you  get  back  into  the  elevator  you  turn  to  the  door  of  the 
elevator  and  it  faces  the  wall.  There  is  no  light  facing 
the  elevator.  There  was  no  light  in  the  basement,  and  the 
hole  was  perfectly  dark.  There  were  light  fixtures  in  the 
hallway  leading  to  the  elevator.  There  was  no  globe  in  it,  and 
the  light  was  not  lit  or  burning." 

There  was  the  evidence  of  other  witnesses  that  the  gate^ 
that  was  intended  to  close  the  mouth  of  the  elevator  shaft 
when  the  elevator  left  the  floor,  would  not  always  descend, 
and  would  remain  caught  up.  One  witness  says  it  just  stayed 
there,  and  didn't  come  down.  There  was  evidence  that  this 
gate  was  not  hung  level.  Another  witness  testified  that  there 
was  a  gate  at  the  entrance  of  the  elevator;  that,  when  one 
wanted  to  enter  the  elevator,  he  had  to  raise  up  the  gate, 
if  it  were  down;  that  ordinarily  the  gate  would  stay  up  if 
the  elevator  was  at  the  floor,  and  when  the  elevator  left  the 
floor,  would  drop  down  some  way;  that  he  didn't  see  any 
lights. 

Another  witness  testified : 

*'The  entrance  from  the  alley  to  the  elevator  is  light 
close  to  the  alley,  and  gets  dark  as  you  go  towards  the  elevator, 
and  is  dark  at  the  elevator;"  that  the  gates  are  supposed  to 
elose  when  the  elevator  is  taken  away.  This  Mritness  testi- 
fied that  he  had  made  deliveries  to  the  defendant,  entering 
the  building  through  this  alley  on  the  west;  delivered  on 
the  second  and  third  floors ;  that  he  knows  that  3  or  4  times 
when  the  elevator  was  taken  away,  the  gate  did  not  close. 
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Another  witness  testified  that  he  was  at  the  Des  Moines 
Club  Building  a  number  of  times,  about  two  weeks  before 
the  accident;  noticed  that  the  gates  of  the  elevator  were 
stuck,  and  that  you  would  have  to  help  them  along  to  get 
them  down;  that  the  entrance  from  the  alley  was  always 
dark;  that,  when  you  got  to  the  elevator,  it  was  so  dark 
you  couldn't  read  .ordinary  writing;  that  there  were  never 
any  lights  in  the  elevator  nor  around  it;  that  the  entrance 
for  15  or  20  or  25  feet  around  the  elevator  was  dark. 

Another  witness  testified  that  he  was  near  by  when  the 
plaintiff  fell;  looked  into  the  elevator  shaft,  but  couldn't  see 
him  until  a  light  was  brought.  * '  There  was  no  light  there  at 
the  time.  There  was  no  light  in  the  elevator  shaft."  The 
same  witness  testified: 

*'The  entrance  to  the  elevator  and  stairway  was  dark. 
The  stairway  was  just  west  of  the  elevator,  and  we  had  to 
light  a  match  nearly  every  time  we  went  there,  to  see  to  get 
down  the  stairway.  Went  there  at  all  times  of  day.  About 
the  entrance  of  the  elevator,  you  could  not  see  to  read  unless 
you  had  a  li^ht.  You  couldn't  see  to  walk,  ordinarily.  The 
entrance  is  light  right  by  the  door  at  the  alley,  but  as  you 
go  towards  the  elevator  there  is  less  light,  and  it  gets  darker. 
There  is  a  two-story  building  just  across  the  alley  from  the 
entrance.*' 

He  further  testified  that  he  had  to  light  a  match  to  get 
down  the  stairway  into  the  basement,  at  the  time  the  plain- 
tiff fell.  There  is  other  evidence  to  the  effect  that  the  gates 
did  not  shut  automatically,  as  they  should,  to  close  the 
entrance.  So  much  for  the  conditions  that  attended  the 
plaintiff's  fall. 

On  the  question  of  his  contributory  negligence,  the  rec- 
ord shows  that  he  entered  this  dark  hallway  carrying  a  sack 
of  potatoes  weighing  150  pounds.  He  proceeded  along  the 
hallway  until  he  reached  the  entrance  of  the  elevator.  No 
lights  were  there.  He  stopped  and  looked.  The  gate  was 
not  there.     He  looked  and  he  thought  he  saw  the  elevator. 


Dec.  1916]         Notes  v.  Dbs  Moines  Club.  821 

He  looked  to  see  where  the  gate  was.  Saw  it  just  above 
his  head.  No  light  was  shining  up  from  the  basement.  He 
testified  that  he  looked  and  thought  he  saw  the  elevator; 
that  he  thought  he  saw  the  floor  and  one  side  of  the  elevator ; 
that  he  looked  up  and  saw  the  gate  above  his  head;  that 
he  assumed  the  elevator  was  there,  stepped  in.,  and  was 
injured.  This  is  the  substance  of  plaintiff's  testimony,  except 
that  he  had  used  this  elevator  several  times  before. 

As  to  all  these  facts,  except  the  physical  facts,  and  the 
conduct  of  the  plaintiff  at  the  time  of  the  injury,  there  is  a 
sharp  conflict  in  the  evidence.  It  is  for  the  jury  to  say 
which  of  the  evidence  expressed  the  truth.  The  plaintiff 
is  entitled  to  have  the  jury  pass  upon  the  credibility  of  his 
witnesses  and  the  weight  to  be  given  to  their  testimony.  If 
the  plaintiff's  testimony  made  out  a  ease  for  the  jury,  the 
fact  that  defendant's  testimony  shows  a  different  state  of 
facts  does  not  justify  the  court  in  assuming  that  the  def end- 
ant 's  witnesses  have  correctly  expressed  the  facts,  and  in 
disposing  of  the  case  upon  that  theory. 

That  the  defendant  had  control  of  this  elevator  is  not 
questioned,  and  could  not  be  questioned  under  this  record. 
It  was  placed  there  for  the  very  purpose  of  use  such  as  was 
attempted  to  be  made  by  this  plaintiff.  These  potatoes  had 
been  purchased  by  the  defendant,  and  the  plaintiff  was  di- 
rected to  deliver  them  to  the  defendant.  The  ^elevator  was 
placed  there  for  this  use,  and  there  was  an  implied  invitation 
to  him  to  use  it  He  was  within  his  right  in  attempting  to  use 
it.  A  duty,  then,  arose  out  of  this  relationship  on  the  part 
of  the  defendant  to  this  plaintiff,  a  duty  to  use  ordinary  and 
reasonable  care  to  see  that  the  elevator  was  reasonably  safe 
for  use,  a  duty  to  use  ordinary  and  reasonable  care  in  pro- 
tecting the  elevator  shaft  when  the  elevator  was  removed, 
and  to  furnish  a  reasonable  amount  of  artificial  light,  in  the 
event  the  natural  light  was  insufficient  to  enable  persons  to 
use  the  elevator  with  safety. 

Conceding  that  sufficient  protection  was  afforded  by  the 
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defendant  in  the  original  construction  of  the  elevator,  and 
in  furnishing  lights,  yet  there  was  evidence  from  which  the 
jury  might  find  that  the  condition  existing  at  the  time  plain- 
tiff fell  had  existed  for  such  a  length  of  time  prior  to  the 
injury  that  the  defendant,  by  the  exercise  of  reasonable  care, 
could  have  discovered  the  conditions  of  peril  and  remedied 
the  defects  that  caused  the  peril,  before  the  happening  of 
the  injury.  The  jury  could  well  have  found  that  the  elevator 
was  placed  for  the  particular  use  to  which  the  plaintiff  was 
then  about  to  devote  it ;  that  it  was  placed  there  by  the 
defendant  for  that  purpose;  and  out  of  this  arose  an  invi- 
tation to  use  it  for  the  purpose.  Therefore,  a  duty  arose  on 
the  part  of  the  defendant  to  this  plaintiff. 

Negligence  always  rests  upon  some  duty  which  the  party 

charged  owes  to  the  injured  person.    One  who  has  control 

of  a  building  has  a  duty  to  those  who  come  upon  the  premises 

2.  nboligbncb:       ^5"  invitation,  express  or  implied.  He  violates 

fng'neff?igin"ce:    ^^^^  ^^^7  ^hcn  he  negligently  allows  condi- 

pnMnfs^^duty    tions  to  cxist,  the  existence  of  which  imperil 

the  safety  of  those  who  so  come  upon  his 
premises.  Under  the  facts  and  circumstances  of  this  case, 
the  defendant  cannot  be  holden  to  that  high  liability  which 
attaches  to  common  carriers  of  passengers  for  hire,  but  it 
should  be  holden  to  the  exercise  of  reasonable  care  to  see 
that  the  J)remises,  to  the  use  of  which  it  extends  an  invita- 
tion to  others,  are  reasonably  safe  for  the  use  of  those  who 
accept,  and  come  upon  the  premises. 

We  think  there  was  sufficient  evidence  to  carry  this  case 
to  the  jury  as  the  record  now  stands,  and  the  court  erred  in 
taking  the  case  from  the  jury. 

We  think  this  case  is  governed  by  the  rules  laid  down  in 
Burner  v.  Higman  &  Skinner  Co,,  127  Iowa  580.  For  this 
reason,  the  case  is  Reversed  and  Remanded. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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Fred  C.  Smith  et  al.,  Appellees,  v.  Monona-Harrison  Drain- 
age District  et  al.,  Appellants. 

I>BAINS:    Mftintqnance — ^Scope  of  Continuing  JuzlBdlctlon  of  Board. 

The  continuing  jurisdiction  of  the  board  of  supervisors  and  trus- 
tees over  a  completed  drainage  improvement  to  keep  the  same  in 
repair  by  "enlarging,  reopening,  deepening,  widening,  straighten- 
ing, lengthening  for  a  better  outlet,  or  by  changing  or  enlarging 
the  same  or  by  converting  the  same,  wholly  or  in  part,  into  a 
closed  drain,"  while  not  limited  to  what  would,  technically,  be 
deemed  repairs^  does  not  embrace  the  power  to  oonstruot  new, 
independent  a/nd  additional  ditches,  or  to  orgamiee  subdistriota, 
(Sees.  1989-a21,  1989-a2a,  Code  Supp.,  1913;  Sec.  1989-a71,  Code 
Supplemental  Supp.,  1915.) 

Appeal  from  Monona  District  Court. — ^W.  G.  Sears,  Judge. 

Wednesday,  December  13,  1916. 

Suit  to  enjoin  the  trustees  of  a  drainage  distriet  from 
proceeding  with  certain  proposed  drainage  improvements.  A 
petition  of  intervention  was  filed,  and  to  answer  thereto,  a 
demurrer  interposed  and  sustained.  There  was  an  answer  to 
the  original  petition,  and  the  cause  submitted  on  an  agreed 
statement  of  facts.    The  defendants  appeal. — Affirmed. 

Killpack  &  Northrop,  for  appellants. 

Miles  W.  Newby,  Oliver  &  Allen  and  Boadifer  &  Road- 
ifer,  for  appellees. 

Ladd,  J. — The  Monona-Harrison  Drainage  District  No.  1 
was  established  in  1905,  and  the  improvements  proposed,  com- 
pleted in  1907.    In  1915,  the  control  and  supervision  of  the 

district  were  transferred  to  three  trustees, 
wnance:Tcope  elected  by  the  owners  of  lands  in  the  district, 
jurudfction  ^       Shortly  thereafter,  a  petition  signed  by  many 

owners  of  land  within  the  district  was  pre- 
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sented  to  the  trustees.  Therein  it  was  said  that  the  improve- 
ment constructed  had  not.  accomplished  what  was  designed, 
in  that  lands  of  the  district  are  still  subject  to  overflow  and 
are  too  wet  for  cultivation;  that  **The  public  benefit  and 
utility  and  the  public  health,  convenience  and  welfare  will 
be  promoted  by  still  further  ditching,  draining,  leveeing  the 
same,  and  by  causing  the  drainage  improvements  already 
existing  to  be  enlarged,  deepened,  reopened,  widened  and 
straightened  and  straightening  natural  watercourses  in  said 
district;''  that  such  changes  and  improvements  are  essen- 
tial to  the  efficient  drainage  of  the  lands  of  petitioners  and 
others;  and  they  prayed  .that  the  trustees  **  appoint  an  engi- 
neer if  necessary  to  make  necessary  surveys,  reports,  plat, 
and  profile  of  such  enlargement,  reopening,  deepening,  widen- 
ing, straightening,  lengthening  and  changing  of  existing  im- 
provements as  may  be  necessary  or  desirable  together  with 
any  additional  improvements  that  may  be  required;  and  we 
ask  you  to  take  all  such  steps  and  measures  as  may  be 
required  or  contemplated  by  law  to  make  the  drainage  and 
reclamation  improvements  within  said  district  serviceable  and 
effective  and  such  as  will  fully  drain  and  reclaim  the  lands 
of  said  district,  and  we  further  ask  that  such  drainage  im- 
provements herein  asked  for  be  made  so  far  as  practicable 
along  the  lines  of  surveys  and  a  report  recently  made  by  a 
government  engineer  to  which  survey  and  report  reference  is 
hereby  made." 

The  trustees  thereupon  adopted  a  resolution,  in  con- 
formity with  the  petition,  and  appointed  Roy  Towle,  an  engi- 
neer. He  entered  upon  the  work  of  making  such  survey,  plats 
and  profiles  and  reports  to  the  board,  and,  at  the  time  the  suit 
was  begun,  was  preparing  reports  to  said  board,  recom- 
mending the  extensive  changes  in  the  drainage  improvement 
asked  in  the  petition.  The  trustees,  unless  restrained,  will 
adopt  a  resolution  ordering  the  drainage  improvements  rec- 
ommended, at  a  cost  of  more  than  a  half  million  dollars.  They 
also  contemplate,  if  necessary,  organizing  subdistricts  within 
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said  drainage  district,  for  the  construction  and  payment  of 
laterals.  Such  are  the. facts  admitted  by  the  demurrer  to 
the  answer  to  the  cross-petition,  or  settled  by  the  petition 
and  answer,  in  connection  with  the  stipulation  of  facts. 

The  trustees  '*have  control  and  supervision  of  said  dis- 
trict in  the  same  manner  and  with  the  same  powers  as  are 
conferred  upon  the  board  of  supervisors  for  the  control  and 
supervision  of  drainage  districts  by  Sections  1989-a21,  1989- 
a49  and  1989-a52,  of  the  Supplement  to  the  Code,  1907." 
Section  1989.a52f,  Code  Supp.,  1913. 

The  two  sections  last  mentioned  relate  to  districts  main- 
taining pumping  stations  and  are  not  involved  here.  Section 
1989.a21,  Code  Supp.,  1913,  provided: 

''Whenever  any  levee  or  drainage  district  shall  have 
been  established  and  the  improvement  constructed  as  in  this 
act  provided,  the  same  shall  at  all  times  be  under  the  con- 
trol and  supervision  of  the  board  of  supervisors  and  it  shall 
be  the  duty  of  the  board  to  keep  the  same  in  repair  and  for 
that  purpose  they  may  cause  the  same  to  be  enlarged,  re- 
opened, deepened,  widened,  straightened  or  lengthened  for  a 
better  outlet,  and  they  may  change  or  enlarge  the  same  or 
cause  all  or  any  part  thereof  to  be  converted  into  a  closed 
drain  when  considered  for  the  best  interests  of  the  public 
rights  affected  thereby.  The  cost  of  such  repairs  or  change 
shaU  be  paid  by  the  board  from  the  drainage  fund  of  said 
levee  or  drainage  district,  or  by  assessing  and  levying  thie 
cost  of  such  change  or  repair  upon  the  lands  in  the  same 
proportion  that  the  original  expenses  and  cost  of  construc- 
tion were  levied  and  assessed,  except  where  additional  right 
of  way  is  required  or  additional  lands  affected  thereby,  in 
either  of  which  cases  the  board  shall  proceed  as  hereinbefore 
provided ;  provided,  however,  that  if  the  repair  is  made  nec- 
essary by  the  act  or  negligence  of  the  owner  of  any  land 
through  which  such  improvement  is  constructed  or  by  the 
act,  or  the  negligence  of  his  agent  or  employe,  or  if  the  same 
is  filled  and  obstructed  by  the  cattle,  hogs  or  other  stock  of 
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such  owner,  employe  or  agent,  then  the  cost  thereof  shall 
be  assessed  and  levied  against  the  lands  of  such  owner  alone." 
/  The  supervision  and  control  which  the  supervisors  may 
exercise  under  this  section  are  conferred  on  the  trustees,  and 
the  sole  question  in  this  case  is  whether  what  the  trustees 
did,  or  proposed  to  do,  exceeded  the  authority  conferred  on 
them.  There  is  no  occasion  to  look  elsewhere  for  definitions 
of  supervision  and  control,  for  the  section  of  the  Code  Sup- 
plement last  quoted  defines  precisely  what  is  meant  thereby. 
This  is  to  be  exercised  first  by  keeping  the  existing  improve- 
ment in  repair.  How  is  this  to  be  done?  (1)  By  enlarging, 
reopening,  deepening,  widening,  straightening  or  lengthening 
for  a  better  outlet;  (2)  by  changing  or  enlarging  the  same; 
or  (3)  by  converting  all  or  any  part  thereof  into  a  closed 
drain.  All  this  has  reference  to  the  completed  drains,  and 
we  entertain  no  doubt  that  the  trustees  may  enlarge,  reopen, 
deepen,  widen  or  straighten  any  of  these  now  in  the  district, 
and  they  may  lengthen  any  of  these,  but  only  for  the  pur- 
pose of  providing  a  better  outlet.  The  clause  permitting  them 
to  change  or  enlarge  the  improvement  does  not  seem  to  add 
anything  to  what  precedes,  and  the  clause  permitting  the 
improvement  to  be  converted  into  a  closed  drain  emphasizes 
the  thought  that  the  power  conferred  under  this  section  is 
limited  to  improvements  previously  made,  and  the  authority 
of  neither  the  board  of  supervisors  nor  the  board  of  trustees 
extends  beyond  this.  On  the  other  hand,  it  is  plain  that  the 
supervision  and  control  to  be  exercised  by  either  body  are 
not  limited  to  what  technically  would  be  deemed  making 
repairs,  but  include  doing  all  that  is  authorized  in  this  section 
to  be  done.  If- something  more  is  essential  to  protect  or  drain 
efficiently  the  lands  included  in  the  district.  Section  1989-a25, 
Code  Supp.,  1913,  provides  for  the  organization  of  a  new  dis- 
trict to  accomplish  this.  See  Kelley  v.  Drainage  Dist.y  158 
Iowa  735.  It  is  enough  now  to  say  that  it  may  not  be  accom- 
plished through  the  control  and  supervision  conferred  by 
the  statute  quoted.    Much  more  was  contemplated  by  the  de- 
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f endants  as  trustees  in  this  case.  We  have  not  before  us  a 
copy  of  the  resolution  they  were  about  to  adopt;  but,  as  it 
is  conceded  to  have  been  as  broad  as  the  petition  filed  with 
the  trustees,  it  must  have  included  **  further  ditching,  drain- 
ing and  leveeing"  the  lands  of  the  district,  **any  additional 
improvements  that  may  be  required,"  and  straightening  nat- 
ural watercourses  in  said  district.  They  were  utterly  with- 
out authority  to  construct  new  or  independent  ditches,  drains 
or  levees  or  any  additional  improvements.  Nor  had  they  any 
authority  to  organize  subdistricts  under  Section  1989-a23  of 
Code  Supp.,  1913,  nor  to  straighten  natural  watercourses 
not  part  of  the  original  improvement.  The  manifest  design 
of  the  legislature,  evidenced  in  the  statute  quoted,  was  to 
confer  adequate  authority  to  conserve  all  that  had  been  done 
in  the  way  of  making  the  improvement,  and,  by  definitely 
defining  how  this  should  be  accomplished,  to  obviate  any 
inference  that  additional  improvements  might  be  constructed 
and  costs  therefor  incurred  without  organizing  a  district  as 
before,  and  thereby  affording  those  interested  therein  an 
opportunity  to  be  heard.  This  case  illustrates  the  necessity 
of  such  a  course;  for  these  trustees,  according  to  the  plead- 
ings and  stipulation  of  facts,  have  embarked  on  an  enter- 
prise which,  if  executed,  would  impose  on  the  landowners  of 
the  district  without  a  hearing,  a  burden  exceeding  in  amount 
$500,000.  The  decree  is  broader  than  this  opinion  warrants, 
and,  if  appellants  so  elect,  may  be  modified  accordingly,  but 
at  appellants'  costs. — Affirmed. 

Evans,  C.  J.,  Gaynob  and  Salinger,  JJ.,  concur. 


•    State  op  Iowa,  Appellee,  v.  Harry  Boden,  Appellant. 

fiOMICIDE:    Assault  ^th  Intent — ^Malice-— Specific  Intent  to  Kill — 
1     Evidence.     Eecord  reviewed,  and  held  sufficient  to  justify  a  find- 
ing  (a)   of  malice  and   (b)   of  specific  intent  to  kill,  even  though 
defendant's  conduct  was  inexplicable. 
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CRXMINAL  IiAW:    Appeal  and  Error—- Bevlefw— Oovttrlng  Requested 

2    Instruction.     Error  may  not  be  predicated  on  th«  refusal  to  give 

requested  instructions  which  are  fully  covered  by  those  given  by 

the  court  on  its  own  motion.     So  held  as  to  instructionB  on  the 

question  of  malice  and  intent. 

Appeal  from  Pottawattamie  District  Court, — Thomas 

Arthur,  Judge. 

Wednesday,  December  13,  1916. 

Indictment  for  assault  with  intent  to  commit  murder. 
There  was  a  verdict  of  guilty  as  alleged  in  the  indictment, 
and  the  judgment  entered  thereon.  The  defendant  appeals. — 
Affirmed. 

F.  A.  Turner,  for  appellant. 

George  Cosson,  Attorney  General,  and  John  Fletcher,  As- 
sistant Attorney  General,  for  appellee. 

Evans,  C.  J. — The  appeal  is  based  upon  two  general 
propositions  assigning  error:  (1)  That  there  was  no  evi- 
dence either  of  malice  or  of  specific  intent  to  kill;  (2)  that 
the  trial  court  erred  in  refusing  a  requested  instruction  advis- 
ing the  jury  that  the  burden  was  upon  the  State  to  show  a 
specific  intent  to  kill. 

The  story  of  the  crime  charged  herein  is  quite  remark- 
able. At  the  time  of  the  offense,  the  defendant,  a  young  man 
of  18  years,  was  engaged  as  a  farm  hand  for  J.  W.  King. 

He  had  been  so  engaged  for  more  than  tw3 

1.  Homicide: as*  .,  m-u  •  -u  j  -^x  j 

sauitwithin-      months.    The  crime  charged  was  committed 

tent  •  iTiflrlicG  * 

specific  intent      in  the  forcuoon  of  October  27th.    King  had 

to  kill  *  evldencou 

left  home  a  short  time  before,  leaving  the 
defendant  engaged  in  hauling  manure.  ]\Irs.  King  was  alone 
in  the  house.  Shortly  after  the  departure  of  King,  the  de- 
fendant went  to  the  house  and  entered  the  kitchen,  and 
there  remained  for  some  minutes  before  Mrs.  King  came  into 
view  from  another  part  of  the  house.    When  she  came  within 
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his  sight,  though  still  in  another  room,  he  advanced  upon 
her  with  a  drawn  revolver  and  discharged  the  same.  Seeing 
his  attitude  she  lifted  her  left  hand  to  her  head.  The  bullet 
from  his  revolver  passed  through  her  hand  and  into  her 
head,  being  imbedded  in  the  skull  bone.  She  fell  to  the  floor, 
and  he  discharged  at  her  a  second  shot,  which,  however, 
missed  her.  He  thereupon  picked  up  a  broom  handle  and 
struck  her  once  or  twice  while  she  was  prostrate  on  the  floor. 
He  then  left  the  house  and  escaped.  His  explanation 
of  his  conduct,  as  a  witness  herein,  is  that  he  had  gone  to 
the  house  to  demand  his  wages  and  she  had  refused  to  pay 
him,  and  thereupon  he  shot  at  her,  simply  to  frighten  her, 
and  without  intent  to  kill  her.  As  a  matter  of  fact,  he  had 
received  his  wages  from  Mi'.  King  on  the  Saturday  before, 
which  was  October  23d.  According  to  the  testimony  of  Mrs. 
King,  he  made  no  request  of  any  kind  upon  her,  nor  gave  her 
any  warning  of  words  preceding  the  assault.  In  conversation 
with  other  persons  shortly  after  the  assault,  he  said  that  Mr. 
King  had  **  cussed  *'  him  on  the  morning  of  that  day,  and  that 
he  had  made  up  his  mind  to  leave,  and  wanted  his  pay.  He 
also  said  that  Mrs.  King  had  not  been  good  to  him  for  a 
week.  The  foregoing  are  the  general  and  salient  facts  in 
the  case.  We  think  they  are  suflBcient  and  quite  abundant 
to  show  both  malice  and  a  specific  intent  to  kill.  Assuming 
the  defendant  to  have  been  sane,  it  is  .difficult  to  account  for 
his  conduct  on  any  other  theory  than  that  he  was  a  moral 
pervert  and  capable  of  any  crime.  The  only  other  query 
that  can  arise  in  our  mind  is  whether  it  might  have  been  an 
insane  act.  It  appears  from  his  testimony  that  his  mother 
is  in  an  insane  asylum.  The  question  of  his  own  sanity  was 
in  no  manner  raised  at  the  trial,  and  there  is  nothing  more 
in  this  record  that  would  justify  us  in  finding  an  excuse  for 
his  conduct  along  that  line. 

As  to  the  requested  instruction  above  referred  to,  it  is 
enough  to  say  that,  though  the  formal  request  made  by  the 
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defendant  was  refused,  the  trial  court  did  instruct  the  jury, 

2  chiminallaw:  ^^  ^^  ^^^  ^^^  ^^^  ^^  connection  with  other 
rorfrevicwT"  instructions,  that,  in  order  to  find  the  defend- 
qwMted^instruc-  ant  guilty  as  charged  in  the  indictment,  the 

burden  was  upon  the  State  to  prove  beyond  a 
reasonable  doubt  that  ''he  intended  to  take  the  life  of  Mrs. 
King."  This  met  the  full  requirements  of  the  law  in  that 
regard. 

We  find  no  error  in  the  record.     The  judgment  below  is 
therefore — Affirmed. 

Ladd,  Gaynob  and  Salinger,  JJ.,  concur. 


A.  C.  Swain  et  al.,  Appellants,  v.  E.  F.  Rogers  et  al.. 

Appellees. 

SCHOOLS  AND  SOHOOL  DISTBICTS:     Alteration  of  Districts— 

Severance  of  Teixltory.  Territory  added,  under  Section  2794, 
Code  Supp.,  1913,  to  an  independent  school  district,  may  not  be 
detached  and  restored,  under  Section  2792,  Code,  1897,  to  the  dis- 
trict from  which  taken,  even  though,  since  the  addition  was  made, 
no  expense  had  been  incurred  beyond  the  ordinary  expense  of  main- 
taining the  school. 

Appeal  from  Hardin  District  Court, — R.  M.  Wright,  Judge. 

Wednesday,  December  13,  1916. 

The  petition,  among  other  things,  alleged,  in  substance, 
that  the  Independent  School  District  of  Union  had  been 
organized  as  such  for  more  than  10  years,  and  included  a 
territory  of  substantially  four  sections;  that  it  included  the 
incorporated  town  of  Union,  with  a  population  of  800  inhab- 
itants; that,  prior  to  March  9,  1914,  a  suitable  schoolhouse 
had  been  erected  and  schools  maintained  therein;  that,  on 
the  date  last  mentioned,  the  proposition  to  include  in  said 
independent  school  district  Sections  14  and  23,  and  that  por- 
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tion  of  Sections  15,  16  and  22  east  of  the  river,  said  sections 
being  all  of  a  subdistrict,  except  Section  24,  and  lying  in 
Township  86  N.  of  Range  19  W.  of  the  5th  P.  M.,  was 
adopted,  and  said  territory  attached  to  the  independent  school 
district  for  school  purposes  and  so  continued  since;  that  no 
funds  have  been  expended  since,  except  as  incident  to  the 
ordinary  maintenance  of  the  schools ;  that,  on  August  14, 
1915,  a  petition,  addressed  to  the  board  of  directors  of  said 
independent  school  district,  and  to  the  board  of  directors  of 
the  school  township  of  Union,  from  which  the  territory  de- 
scribed was  taken  when  added  to  the  independent  school 
district,  signed  by  more  than  two  thirds  of  the  qualified  elect- 
ors residing  in  said  territory,  praying  that  each  of  said  boards 
**  direct  and  order  by  proper  resolution  that"  said  territory 
**be  set  off  from  the  Indepencjent  School  District  of  Union 
and  received  by  the  School  District  Township  of  Union,'' 
was  presented  to  said  boards;  that  the  board  of  the  school 
district  township  adopted  an  appropriate  resolution  of  con- 
currence in  granting  the  petition  and  receiving  the  said  ter- 
ritory and  this  was  approved  by  the  county  superintendent; 
that  the  petition  has  been  presented  to  the  board  of  directors 
of  the  independent  school  district  with  an  appropriate  resolu- 
tion ordering  the  restoration  of  said  territory,  apd  action 
repeatedly  demanded,  but  none  had  ever  been  taken  thereon, 
and  said  board  had  utterly  refused  to  adopt  the  resolution 
presented;  and  that  plaintiffs  are  resident  taxpayers  of  said 
territory,  and  will  be  damaged  if  said  board  is  not  reqiured 
to  act  in  accordance  with  the  law.  The  prayer  was  that  the 
board  of  the  independent  school  district  be  required,  by  writ 
of  mandamus,  to  adopt  said  resolution  restoring  said  terri- 
tory to  the  school  district  township.  To  this  petition  the 
defendants  demurred,  on  the  grounds:  (1)  That  the  facts 
alleged  do  not  warrant  the  relief  demanded;  (2)  that  the 
petition  discloses  that  the  district  was  organized  under  Sec- 
tion 2794,  Code  Supp.,  1913,  and,  this  being  so,  the  board 
of  directors  may  not  be  required  to  dissolve  said  district  or 
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detach  territory  therefrom;  (3)  that  said  territory  board  is 
without  jurisdiction  to  do  as  prayed;  and  (4)  that  whether 
the  board  of  directors  act  in  such  a  case  is  discretionary,  and 
such  discretion  may  not  be  controlled  by  proceedings  in  man- 
damus. The  demurrer  was  sustained,  and,  plaintiffs  electing 
to  stand  on  the  ruling?,  judgment  of  dismissal  was  entered. 
The  plaintiffs  appeal. — Affirmed. 

C,  n.  Van  Law,  for  appellants. 

Faville  <&  Whitney  and  Davis  &  Cameron,  for  appellees. 

Ladd,  J. — The  Independent  School  District  of  Union  in- 
cluded the  incorporated  town  of  the  same  name  and  certain 
lands,  altogether  covering  about  four  sections.     In  March, 
SCHOOLS  AND       ^^^^»  ^^^  prQpositiou  of  enlarging  said  dis- 
TRiCTs^  altera-    trict,  by  including  certain  contiguous  terri- 
se^^rance  of ^^^ '  tory,  Consisting  of  two  sections  and  parts  pf 
ory.  three  others  from  the  School  Township   of 

Union,  was  submitted  to  the  vote  of  the  qualified  electors 
under  Section  2794,  Code  Supp.,  1913,  and  adopted.  In 
August,  1915,  two  thirds  of  the  qualified  electors,  residing  in 
the  added  territory,  petitioned  that  it  be  restored  to  the  school 
township,  from  which  taken,  and  this  petition  was  presented 
to  the  board  of  directors  of  said  school  township,  and  a  reso- 
lution of  concuiTence  in  the  restoration  as  prayed  and  accept- 
ance of  said  territory  was  adopted.  The  petition  also  was 
approved  by  the  county  superintendent.  Upon  presentation 
thereof  to  the  board  of  directors  of  the  independent  school 

I 

district,  no  action  was  taken  thereon,  and  later,  though  de- 
manded, was  refused.  This  is  an  action  in  mandamus,  pray- 
ing that  defendants  be  peremptorily  commanded  to  adopt 
the  resolution  restoring  the  territory  to  the  school  township. 
The  trial  court  denied  the  relief  prayed,  for  that  territory 
added  to  an  independent  district  under  Section  2794,  Code 
Supp.,  1913,  may  not  be  restored  under  Section  2792  of  the 
Code,  following  Williayns  t\  Core,  124  Iowa  213,  which  over- 
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ruled  Albin  v.  Board  of  Directors,  58  Iowa  77.  Counsel  for 
appellants  undertake  to  distinguish  the  ease  at  bar  from 
WtUiams  v.  Core,  for  that,  in  the  latter,  the  land  sought  to 
be  restored  was  included  in  the  district  when  originally  organ- 
ized, and  improvements  had  been  made  and  debts  incurred; 
while  in  the  case  at  bar,  the  territory  sought  to  be  restored 
had  recently  been  added,  and  only  the  ordinary  expenses  of 
maintaining  the  school  incurred  in  the  meantime.  But  these 
matters  are  merely  incidental,  and  are  not  controlling.  Terri- 
tory taken  into  an  independent  school  district  subsequently 
to  its  organization,  is  as  much  a  part  thereof  as  though 
originally  included,  and  the  same  rules  apply  to  any  subse- 
quently proposed  severance.  Moreover,  an  examination  of 
the  school  statutes  generally  will  disclose  that  what  has  been 
effected  through  a  vote  of  the  electors,  is  not  permitted  to  be 
undone  by  a  vote  of  the  directors,  even  though  petitioned 
for  that  purpose.  Section  2791  of  the  Code  confers  on  the 
county  superintendent  the  powder,  in  a  proper  case,  to  trans- 
fer territory  from  one  school  corporation  to  another.  The 
next  section  authorizes  the  restoration  of  such  territory  to 
the  territory  of  school  corporation  to  Avhich  it  geographically 
belongs,  by  the  concurrent  actions  of  the  boards  of  directors 
of  the  respective  districts  losing  and  receiving  it.     Sections 

2793  and  2793-a  of  the  Code  Supp.,  1913,  relate  to  changes 
in  the  boundaries  of  districts,  by  the  concurrent  action  of 
boards  of  directors  of  the  districts  interested;  and  Section 

2794  of  the  Code  Supp.,  1913,  provides  for  the  organization 
of  an  independent  school  district,  and  the  subsequent  addi- 
tion of  territory  by  the  vote  of  the  electors,  separate  ballot 
boxes  being  used  in  the  original  district,  and  in  the  territory 
to  be  annexed,  where  an  enlargement  is  proposed.'  The  sub- 
division of  an  independent  school  district  is  provided  for 
in  Section  2798  of  the  Code,  and  can  be  done  only  as  pre- 
scribed by  Section  2794,  Code  Supp.,  1913.  The  trial  court 
rightly  ruled  that  the  defendant  board  of  directors  were  with- 

VOL.  178  Ia.— 53 
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out  power  to  act,  as  was  held  in  WiUiams  v.  Core,  supra,  and 
its  judgment  is — Affirmed. 

Evans,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur. 


Veka  Danford,  Appellee,  v.  T.  P.  Lindsey  et  al.,  Appellants. 

EXECUTION:  Sale — Sale  for  Less  Tlian  Judgment— Bight  of  Par- 
chaser  of  Equity  of  Bedemption.  A  sale  of  land  on  execution, 
for  less  than  the  amount  of  the  judgment,  ea^hattsts  the  Ken  of  the 
judgmewt,  and  enables  a  purchaser  of  the  owner's  equity  of  re- 
demption to  redeem  from  the  sale  by  paying  the  amount  for  which 
the  land  was  sold,  and  to  take  the  land  free  from  any  future  levy 
for  the  amount  remaining  due  on  the  judgment. 

Appeal  from  Pottawattamie  District  Court, — K  B.  W<XM>- 

RUPF,  Judge. 

Friday,  December  15,  1916. 
Opinion  states  the  facts. — Affirmed, 

Ine  D,  Shuttleworth,  for  appellants. 
Turner  &  Cullison,  for  appellee. 

Gaynor,  J.— On  the  26th  day  of  November,  1912,  the 
interveners,  Heft  Bros.,  obtained  a  judgment  against  one 
D.  I.  Nichols  for  the  sum  of  $472.30.    Thereafter,  Heft  Bros, 

caused  an  execution  to  issue  on  said  judg- 
saiefsaie  for  ment,  and  the  same  was  levied  upon  certain 
mentirfgiitof"    real  estate  owned  by  the  judgment  defend- 

purchaser  of  

equity  of  re-       ant,  D.  I.  Nichols.    The  real  estate  was  sold 

demption.  it.ii.- 

under  this  execution,  and  bid  in  by  the  inter- 
veners. Heft  Bros.,  for  the  sum  of  $237.25.  The  sale  was 
consummated,  and  a  certificate  of  sale  issued  to  Heft  Bros. 
On  the  14th  day  of  February,  1914,  being  within  the  period 
of  redemption,  D.  I.  Nichols  sold  and  conveyed  the  premises 
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to  his  daughter,  the  plaintiff  herein,  by  a  quitclaim  deed, 
for  a  consideration  of  $1.  On  the  2l8t  day  of  February,  1914, 
being  still  within  the  period  for  redemption,  she  (plaintiff) 
redeemed  from  the  judgment  sale  by  paying  to  the  clerk 
of  the  court  the  fxdl  amount  for  which  the  property  was 
sold  under  the  execution  issued  by  Hpft  Bros.,  by  paying  to 
the  clerk  $287.25,  for  which  he  issued  to  her  a  redemption 
certificate.  There  being  a  balance  still  remaining  on  plain- 
tiff's judgment  unsatisfied  by  the  sale,  they,  immediately 
upon  redemption's  being  made,  caused  another  execution  to 
be  issued  and  levied  upon  this  same  land.  This  action  is 
brought  by  the  plaintiff  to  enjoin  and  restrain  them  from 
making  sale  under  this  second  execution.  The  court  granted 
the  relief  prayed  for,  and  Heft  Bros,  appeal.  Heft  Bros, 
having  come  into  the  case  by  intervention. 

The  first  contention  of  the  defendant  is  that  the  redemp- 
tion was  made  by  the  judgment  defendant,  and  that  the  con- 
veyance to  the  plaintiff  is  only  colorful;  that  the  defendant's 
money  Was  used  in  making  the  redemption.  The  evidence 
does  not  support  this  contention,  but  creates  a  suspicion  at 
most. 

The  next  contention  is  that,  conceding  that  she  paid 
him  $1  for  the  deed,  and  that  the  deed  conveyed  the  title  to 
her,  and  she  thereafter  made  redemption,  yet  the  proceeding 
was*  a  fraud  upon  the  rights  of  this  intervener.  Was  it! 
Plaintiff  paid  $1  more  for  this  property  than  Heft  Bros, 
were  willing  to  pay.  When  Heft  Bros,  caused  this  prop- 
erty to  be  sold  under  the  first  execution,  and  bid  it  in,  they 
fixed  the  amount  they  were  willing  to  allow  on  their  judg- 
ment for  this  property.  If  they  thought  the  property  was 
worth  more  than  the  amount  bid,  as  they  now  contend,  the 
opportunity  was  then  open  to  them  to  bid  and  take  the  prop- 
erty. At  that  time,  the  property  belonged  to  the  judgment 
defendant.  After  the  sale  on  execution,  the  judgment  de- 
fendant, D.  I.  Nichols,  had  one  year  in  which  to  redeem  from 
that  sale.    He  could  redeem  by  paying  to  the  derk  the 
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amount  for  which  it  was  sold  under  the  execution.  This  was 
a  valuable  right  which  he  could  have  exercised  at  any  time 
within  the  year.  He  had  a  right  to  convey  this  right  to  an- 
other. Heft  Bros,  have  clearly  indicated  what  they  were  will- 
ing to  allow  on  their  judgment  for  this  property.  If  the 
judgment  debtor  could  get  more  than  they  were  willing  to 
allow  for  the  property,  no  wrong  was  done  the  Hefts  by  his 
act  in  doing  so.  If  he  was  unable  to  redeem  within  the  year. 
Heft  Bros,  would  take  the  property  for  the  amount  of  their 
bid,  and  at  the  end  of  a  year  would  be  entitled  to  a  deed 
divesting  Nichols  of  all  interest  in  the  land.  The  sale  by 
Heft  Bros.,  under  the  execution,  exhausted  the  judgment  lien. 
See  Clayton  v.  Ellis,  50  Icrwa  590. 

Of  course,  if  Nichols  had  redeemed  within  the  year,  the 
Hefts  might  have  had  execution  and  levied  on  the  land  for 
the  deficiency,  because,  upon  redemption,  Nichols  would  be- 
come reinvested  with  the  title  to  the  land.  When  Nichols 
sold  the  land  to  the  plaintiff,  the  plaintiff  acquired  the  right 
of  redemption — ^the  same  right  of  redemption  that  Nichols 
had.  She  paid  to  Heft  Bros,  the  amount  of  their  bid,  the 
amount  for  which  it  was  sold  and  bid  in  by  them.  They 
are  in  no  position  to  complain,  and  say  that  her  action  was 
a  fraud  upon  them.  She  has  paid  to  them  the  full  amount 
that  they  were  willing  to  allow  for  the  land  when  they  sold 
it  on  execution.  "When  she  redeemed,  the  title  was  in  her. 
Therefore,  the  deficiency  judgment  did  not  become  a  lien 
upon  the  land.    It  was  not  then  Nichols'  land. 

This  question  has  been  before  this  court  in  several  cases, 
and  it  has  been  held  that,  if  the  execution  creditor  failed  to 
bid  for  the  land  sold  a  just  amount,  the  debtor  should  be 
permitted  to  transfer  his  interest  to  another  for  a  fair  con- 
sideration, or  such  consideration  as  is  satisfactory  to  him, 
and,  if  his  grantee  redeem,  the  execution  creditor  has  no 
right  to  complain,  for  he  might  have  bid  a  larger  sum  for 
the  land ;  and  it  is  said  that,  if  the  judgment  creditor,  when 
he  issues  execution  and  sells  the  land  of  his  debtor,  is  not 
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willing  to  give  more  for  the  land  than  that  for  which  it  is 
sold,  he  should  not  be  allowed  to  prevent  his  debtor  from 
realizing  more  from  the  property,  if  he  can  do  so. 

It  is  true  that  the  entire  amount  of  the  original  judg- 
ment was  a  lien  upon  the  land  at  the  time  the  first  execution 
was  issued^  The  judgment  creditor  might  have  bid  the  full 
amount  of  his  judgment,  if  he  deemed  the  land  of  sufficient 
value,  and  then  the  redemption  could  not  be  made  except 
upon  repayment  of  the  full  amount  of  the  judgment.  But 
when  he  allows  it  to  be  sold  on  execution  for  less  than  the 
amount  of  the  judgment,  when  he  has  a  right  to  bid  the 
full  amount  of  his  judgment,  or  a  larger  sum  than  that  for 
which  it  is  sold,  he  cannot  complain  if,  during  the  year  for 
redemption,  the  judgment  creditor  conveys  his  interest  in 
the  land  to  another,  and  the  other  redeems  by  paying  the 
amoimt  thus  conceded  by  the  judgment  creditor  to  be  the 
amoimt  that  he  is  willing  to  put  into  the  land.  He  concedes 
this  to  be  the  amount  by  his  bid,  or  by  allowing  another  to 
take  the  land  for  an  amount  less  than  the  full  amount  of 
the  judgment. 

If  the  land  is  bid  in  by  a  third  person,  even  though  it 
be  for  much  less  than  the  value  of  the  land,  and  much  less 
than  the  judgment  resting  upon  the  land,  no  redemption 
being  made,  the  buyer  takes  the  title  divested  of  any  lien  for 
the  unsatisfied  portion  of  the  judgment.  No  possible  preju- 
dice can  result  to  a  judgment  creditor  in  allowing  the  debtor 
to  convey  the  land  to  another  for  a  consideration  satisfactory 
to  himself  during  the  year  of  redemption,  though  the  right 
of  redemption  passes  with  the  sale.  Redemption  can  be 
made  whether  the  sale  be  made  to  a  stranger  or  to  the  judg- 
ment creditor,  and  in  either  case  the  amount  necessary  to 
redeem  would  be  the  amount  for  which  the  land  was  sold. 

When  the  judgment  creditor  bids  it  in,  he  fixes  the 
amount  which  he  is  willing  to  allow  upon  his  judgment  for 
the  land.  The  amount  fixed  may  be  the  full  value  of  the 
land,  or  it  may  be  less  than  the  full  value  of  the  land;  but 
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the  judgment  creditor  fixes  the  amount,  by  his  bid,  which 
he  is  willing  to  allow  on  the  judgment,  in  the  event  he  is 
forced  to  take  the  land.  Therefore,  how  can  it'  be  said  to 
be  a  fraud  upon  him  if  another  takes  the  land  from  the 
judgment  debtor,  and  pays  to  the  judgment  creditor  the  full 
amount  which  he  is  willing  to  allow  on  his  judgment  in  the 
event  he  is  forced  to  take  the  land  for  the  amount  of  his 
bid  ?  The  only  theory  upon  which  even  a  plausible  argument 
can  be  made  to  support  such  contention  is  that  he  was  seeking 
to  obtain  the  judgment  creditor's  land  for  less  than  the  fair 
value  of  the  land,  and,  by  that  means,  not  only  deprive  him 
of  the  land  for  less  than  the  value  of  the  land,  but  hold  him 
answerable  for  a  deficiency  in  the  judgment.  This  court  has 
persistently  refused  to  lend  itself  to  any  scheme  designed 
to  sacrifice  the  judgment  debtor's  property.  As  said  in 
Escher  v.  Simmons,  54  Iowa  269,  276,  '*he  (meaning  the  judg- 
ment creditor)  ought  not  to  be  allowed  to  speculate  upon  the 
necessities  of  his  debtor.  He  ought  not  to  be  allowed  the 
opportunity  of  deriving  an  advantage  from  the  bidding  in 
of  property  for  much  less  than  its  value." 

In  Clayton  v.  Mlis,  supra,  it  is  said: 

*'He  (meaning  the  execution  creditor)  is  always  in  the 
condition  to  bid  the  fair  value  of  the  property,  if  it  does 
not  exceed  the  amount  of  his  claim.  If  he  bids  less  than  the 
value  and  less  than  his  claim,  it  is  in  view  of  the  contingency 
of  its  not  being  redeemed,  and  the  advantage  resulting  there- 
from." 

It  is  further  said  in  that  case: 

*  *  It  should  be  conclusively  presumed,  for  the  purpose  of 
redemption,  that  the  purchaser  bid  therefor  all  that  the 
property  was  worth  to  him." 

See,  also,  Hardin  v.  White,  63  Iowa  633;  Harms  v. 
Palmer,  73  Iowa  446. 

We  hold,  therefore,  that  the  sale  of  this  property  on 
tlie  first  execution  exhausted  the  lien  of  Heft  Bros.'  judg- 
ment; that  they  had  no  lien  for  any  deficiency  in  their 
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judgment  after  the  sale;  that,  after  the  sale,  the  defendant 
Nichols  had  a  right  to  redeem ;  that  the  equity  of  redemption 
was  all  that  was  left  in  him;  that,  when  he  made  this  quit- 
claim deed  to  the  plaintiff,  he  conveyed  to  the  plaintiff  this 
equity  of  redemption;  that  the  plaintiff  thereafter  stood  in 
the  defendant's  shoes,  so  far  as  the  right  to  redeem  was 
concerned.  Nichols  had  a  right  to  redeem  by  paying  the 
amount'  for  which  the  land  was  sold.  This  right  passed  to 
the  plaintiff.  If  Nichols  had  redeemed,  upon  redemption  the 
title  would  re-invest  in  him,  in  so  far  as  the  same  was 
divested  on  the  sale  by  execution.  When  he  passed  this 
right  to  the  plaintiff  by  the  quitclaim  deed,  the  title  to  the 
land  vested  in  the  plaintiff,  upon  redemption  made  by  her. 
The  lien  of  the  judgment,  as  such,  having  been  merged  in  the 
sale,  and  the  lien  having  ceased  to  exist  longer  as  a  judgment 
lien  upon  the  land,  it  follows  that  there  was  no  lien  of  the 
judgment  upon  the  land  at  the  time  plaintiff  purchased  it; 
that  the  only  claim  that  the  interveners.  Heft  Bros.,  had 
against  the  land,  was  the  amount  for  which  it  was  sold.  If 
this  was  paid  to  them,  they  could  not  take  the  land.  If  it 
was  not  paid  to  them  before  the  year  of  redemption,  they 
took  the  land. 

There  being  no  judgment  lien  upon  the  land  at  the  time 
plaintiff  made'  the  redemption,  the  payment  by  her  of  the 
amount  for  which  the  land  was  sold  was  a  full  payment  of 
all  claims  the  interveners,  Heft  Bros.,  had  against  the  land 
at  that  time.  They  acquired  no  lien  against  the  land  there- 
after because  of  the  sale  by  the  judgment  debtor  to  the  plain- 
tiff, evidenced  by  the  quitclaim  deed.  It  follows,  therefore, 
that  this  second  execution  could  not  reach  this  land  for 
two  reasons :  First,  When  the  second  execution  was  issued. 
Heft  Bros,  had  no  judgment  lien  upon  the  land.  That  had 
been  exhausted  by  the  sale.  Second.  When  the  second  exe- 
cution issued  and  was  levied,  the  property  was  not  the  prop- 
erty of  the  judgment  debtor. 

The  action  of  the  court,  therefore,  in  enjoining  the  sheriff 
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from  enforcing  this  second  execution  against  the  land,  and 
from  selling  the  land  under  this  second  execution,  was  clearly 
right,  and  the  action  is — Affirmed. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


J.  P.  Doughty,  Appellee,  v.  H.  E.  Law  et  al.,  Appellants. 

SALES:     Beaclssion  by  Buyer— Tender— ImpUed  Tender.    Tender-- 

1  an  offer  to  return  the  property — as  a  condition  precedent  to  the 
maintenance  of  an  action  to  recover  the  price  paid,  may  he  implied. 
So  held  as  to  the  correspondence  of  the  parties. 

Ladd  and  Gaynor,  JJ.,  diesent  aa  to  the  sufficiency  of  the  letters 
to  show  a  tender. 

OONTSACTS:     Hescission — Contract  Conditions  as  to  Eesdsslon— 

2  Sales— Tender.  A  contract  apecifyUig  the  procedure  to  be  foUawed 
in  case  the  buyer  of  property  elects  to  demand  a  return  of  the 
consideration  paid,  cannot  be  added  to  by  the  imposition  of  condi- 
tions additional  to  those  so  specified.  So  held  on  the  question  of 
the  necessity  for  a  tender. 

PRINCIPLE  APPLIED:  Plaintiff,  in  the  purchase  of  corpo- 
rate stock,  contracted  that,  if  he  should  decide  not  to  keep  the 
stock,  the  sellers  would,  at  the  price  paid  and  within  two  years, 
"take  the  said  stock  off  the  buyer's  hands,"  provided  he  (the 
buyer)  gave  the  sellers  thirty  days*  notice  in  toritmg  of  his  (the 
buyer's)  intentum.  The  plaintiff,  within  the  time  specified,  gave 
the  specified  written  notice.  Held,  formal  tender  or  c^er  to  return 
the  stock  could  not  be  required  of  the  buyer. 

Appeal  from  Benton  District  Court, — James  W.  Willktt, 

Judge. 

Friday,  Dbcbmbbr  15, 1916. 

Action  on  a  contract  to  repurchase  capital  stock  resulted 
in  judgment  as  prayed.    The  defendants  appeal. — Affirmed. 

R.  8.  Milner,  for  appellants. 

C.  W.  E.  Snyder  and  Clarence  NicTiols,  for  appellee. 
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Ladd,  J. — The  plaintiflp  bought  five  shares  of  stock  of 
defendants  at  $100  per  share,  upon  the  purchase  of  which  the 
latter  executed  this  agreement : 

''April  19,  1912. 
**In  consideration  of  the  fact  that  Mr.  J.  P.  Doughty 
buys  five  shares  of  the  preferred  stock  of  the  Reliance  Brick 
&  Tile  Co.,  we,  the  undersigned,  hereby  agree  to  give  to  the 
said  J.  F.  Doughty  two  and  one-half  shares  of  the  common 
stock  of  the  said  company,  in  additio^i  to  the  amount  of  com- 
mon stock  he  gets  from  the  said  company  in  buying  the 
said  preferred  stock.  We  further  agree  that,  should  the  said 
J.  P.  Doughty  decide  that  he  does  not  want  the  above  men- 
tioned stock,  that  we  will  take  the  same  off  his  hands  at  the 
price  it  cost  him,  at  any  time  within  two  years,  provided 
that  he,  the  said  J.  P.  Doughty,  give  us  thirty  days'  notice 
in  writing  of  his  intentions. 

*'H.  E.  Law, 
''W.  P.  Haley.'' 

The  defendants  denied  that  notice  was  given  as  exacted, 
and  alleged  that  the  stock  had  never  been  tendered  to  them. 
The  testimony  as  to  the  giving  of  the  notice  was  in  conflict, 
1.  Sams- resets-     ^^^^  therefore,  the  finding  of  the  trial  court 
tender^  tapif^   conclusivc.    The  ouly  question  raised  in  the 
tender.  brief  poiuts  is  whether  the  evidence  war- 

ranted a  finding  that  plaintiff  had  tendered  the  return  of 
the  stock.  Appellee  contends:  (1)  that  none  was  essential 
under  the  contract;  and  (2),  if  essential,  the  letters  intro- 
duced in  evidence  constituted  a  suflScient  tender.  By  the 
terms  of  the  contract,  Doughty  was  allowed  to  revoke  or 
rescind  his  purchase  at  any  time  within  two  years,  and  his 
election  so  to  do  was  by  giving  Law  and  Haley  30  days' 
notice  of  such  intention.  Such  notice  was  given.  Thereupon, 
it  devolved  upon  Law  and  Halej'^  to  take  the  stock  **off 
Doughty 's  hands.''  They  did  not  do  so,  and  this  action  was 
brought  to  recover  the  price  paid.     But  the  revocation  or 
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rescission  of  the  contract  necessarily  involved  the  restora- 
tion of  both  parties  to  status  quo— that  is,  the  return  by 
each  to  the  other  of  the  consideration  given  and  received. 
Such  is  the  rule  in  cases  of  rescission  on  the  ground  of  fraud. 
Eeiger  v,  Turley,  151  Iowa  491.  As  said  in  Rose  v.  Eggers, 
148  Iowa  306,  311 : 

**  Where  the  party  undertaking  to  rescind  has  received 
money  or  property  under  the  terms  of  the  agreement  sought 
to  be  avoided,  to  which  he  has  no  claim  other  than  by  virtue 
of  the  contract,  the  rule  is  of  universal  application  that  an 
offer  to  return,  unless  the  necessity  therefor  has  been  obvi- 
ated by  conduct  of  the  other  party  constituting  a  waiver,  is 
essential  as  a  condition  precedent  to  the  maintenance  of  an 
action  at  law  for  the  recovery  of  property  alleged  to  have 
•been  fraudulently  procured." 

Fritz  V.  Fritz,  141  Iowa  721 ;  Van  Vechten  v.  Smith,  59 
Iowa  173 ;  Donahue  v.  Prosser,  10  Iowa  276 ;  American  Soda 
Fountain  Co,  v.  Bea/n  Drug  Co.,  136  Iowa  312.  The  reason 
for  the  rule  is  that,  though  one  party  may  be  entitled  to  the 
restoration  of  the  property  of  which  he  has  been  deprived, 
he  ought  not,  in  having  it  restored,  to  be  permitted  to  retain 
that  also  which  he  has  received.  The  same  rule  necessarily 
obtains  where  revocation  or  rescission  of  the  right  to  sell 
back  is  reserved  by  contract;  for  the  law  will  not  permit 
one  party  to  retain  the  benefits  of  the  contract,  and  at  the 
same  time  compel  the  other  to  restore  the  amount  received 
thereon.  Pitt's  Sons'  Mfg.  Co.  v,  Spitznogle,  54  Iowa  36. 
See  5  Elliott  on  Contracts,  Sec.  5114,  where  the  authors  say: 

''Where  delivery  has  been  made  and  the  property  in 
the  goods  has  passed  it  is  evident  that  a  return  of  the  goods 
is  necessary,  or  at  least  an  offer  to  return  and  not  a  mere 
notice  to  the  seller  to  the  effect  that  the  buyer  desires  to 
rescind." 

See  Milliken  v,  Skillings  (Me.),  36  Atl.  77;  3  Elliott  on 
Contracts,  Section  2436. 

As  a  condition  precedent  to  the  maintenance  of  this 
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action  at  law,  then,  plaintiff,  as  I  think,  must  have  returned 
the  stock  to  defendants  or  have  tendered  the  same. .  It  was 
not  returned,  and  as  constituting  a  tender  thereof,  plaintiff 
relied  on  three  letters.  The  first  of  these,  addressed  Feb- 
ruary 24,  1914,  by  plaintiff  to  Law,  reads: 

**This  is  notice  to  you  that  I  do  not  want  the  5  shares  of 
Reliance  Brick  &  Tile  Company  stock  sold  to  me  by  you  and 
Mr.  W.  P.  Haley  on  April  19th,  1912,  under  contract  to  take 
it  off  my  hands  at  any  time  within  two  years  by  giving  you 
thirty  days'  notice  in  writing,  trusting  you  will  comply  with 
your  contract." 

On  April  3d,  another  letter  was  written  by  plaintiff  to 
Law,  in  words  following: 

**I  have  not  heard  from  you  in  reply  to  letter  I  wrote 
you  Feb.  24th,  1914,  that  I  should  ask  you  to  take  the  five 
shares  of  Reliance  Brick  &  Tile  Co.  stock  off  my  hands  as 
per  your  contract  of  April  19th,  1912,  the  contract  reads 
that  you  would  do  this  by  giving  you  thirty  days'  notice.  It 
has  now  been  over  thirty  days  since  you  had  the  Notice. 
Kindly  let  me  hear  from  you." 

It  will  be  observed  that  the  first  letter  is  merely  a  notice 
to  Law  and  Haley,  and  referred  to  the  contract  to  **take  it 
off  my  hands"  on  giving  such  notice,  but  there  is  not  a  sug- 
gestion of  offering  the  stock.  Nor  is  the  intention  so  to  do 
evidenced  by  the  second  letter.  It  merely  recited  that  the 
plaintiff  had  not  received  a  reply  to  his  previous  letters,  the 
contents  thereof,  and  that  the  30  days  had  expired,  and 
then  says  he  would  like  to  hear  from  him.  This  contains 
no  offer  of  the  stock  to  Law  or  to  anyone  else,  nor  indicates 
any  purpose  of  offering  the  delivery  of  the  same.  The  letter 
to  Haley  of  February  24,  1914,  is  like  that  sent  to  Law,  but 
the  one  of  April  13th  of  the  same  year  differs  in  language 
somewhat. 

**"Will  you  kindly  let  me  know  if  you  have  seen  Mr.  H.  E. 
Law  and  can  tell  me  when  the  five  shares  of  Reliance  Brick 
&  Tile  Co.  stock  will  be  taken  off  my  hands  as  per  yours  and 
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Mr.  Law's  contract.  I  wrote  you  Feb.  24,  in  regard  to  this 
and  have  not  heard  from  either  of  you.  Thie  contract  calls 
for  a  settlement  thirty  days  after  receiving  notice.'* 

This  merely  calls  for  information  as  to  when  the  stock 
will  be  taken  **off  my  hands"  undfer  the  terms  of  the  con- 
tract. These  letters,  as  the  writer  thinks,  merely  express  a 
readiness  to  turn  over  the  stock  upon  repayment  of  the  pur- 
chase price,  but  cannot  fairly  be  construed  to  tender  the 
delivery  of  the  stock  to  the  defendants.  The  appellee  relies 
somewhat  on  Hamilton  v.  Finnegan,  117  Iowa  623.  The  evi- 
dence appears  to  be  somewhat  stronger  in  that -ease  than 
here,  for  there  the  letters  called  upon  the  purchaser  to  come 
and  take  the  stock,  and,  in  view  of  the  situation,  the  majority 
there  concluded  that  this  constituted  an  oflfer  to  turn  over  the 
stock  at  the  stipulated  price.  The  dissenting  justices  were 
of  opinion  that  the  letters  indicated  a  mere  readiness  or 
willingness  so  to  do,  and  fell  short  of  an  offer  to  deliver. 
The  writer  is  still  of  the  opinion  then  expressed ;  but,  even  if 
it  be  conceded  that  the  case  was  rightly  decided,  mere  readi- 
ness to  turn  over  the  stock  in  the  case  at  bar,  not  a  tender 
thereof,  only  appears  by  implication;  and  I  am  x)f  opinion 
that  this  would  not  sufSce  to  pass  title  to  defendants,  and, 
therefore,  recovery  of  the  price  paid  was  erroneously  awarded. 
But  the  majority  of  the  judges  are  of  the  opinion  that  a 
tender  of  the  stock,  if  one  were  necessary,  is  to  be  implied 
from  the  letters,  and  rely  on  Hamilton  v.  Finnegan,  supra. 

Also,  they  say  that  this  is  not  a  case  of  attempted  repu- 
diation or  rescission,  but  a  mere  adoption  by  the  plaintiff  of 
a  right  expressly  contracted.    They  say  further  that  plaintiff 

complied  with  the  terms  of  the  contract  in 
'  rescission : con*  what  he  did;  that  the  last  paragraph  ''fixed 

tract  conditions      ,  .-i^         ».i  •  -i  ./«ii 

as  to  rescission:  the  nghts  of  the  parties  and  specified  the 

sales  *  tender 

procedure."  If  the  plaintiff  decided  that 
*'he  does  not  want"  the  stock,  then  the  defendants  agree  to 
take  it  off  his  hands  at  the  cost  price,  subject  to  the  single 
proviso  that  the  plaintiff  should  **give  us  30  days'  notice  in 
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writing  of  his  intentions.''  By  the  very  terms  of  the  contract, 
this  fixed  the  mutual  liability  of  the  parties.  The  letters  writ- 
ten by  the  plaintiff  to  the  defendants  were  manifestly  a  fair 
and  bona  fide  compliance  with  the  provisions  of  the  contract. 
If  tender  was  necessary,  it  was  fairly  implied  in  these  letters. 
So  far  as  the  aflSrmative  formality  of  a  tender  is  concerned, 
none  was  required  by  the  terms  of  the  contract,  and  such 
requirement  of  formality  ought  not  to  be  engrafted  upon 
the  relations  of  the  parties  now.  To  hold  otherwise  is  to 
subordinate  substance  to  formality.  There  was  no  misunder- 
standing between  these  piarties  as  to  the  intentions  of  tho 
plaintiff  and  his  readiness  to  do  all  that  was  necessary  to 
comply  with  their  contract  in  letter  and  spirit.  Having  fol- 
lowed the  procedure  specified  in  the  contract,  it  is  not  open 
to  the  defendants  to  defeat  him  on  the  ground  of  lack  of 
formality. 

As  the  writer  thinks,  however,  this  results, in  allowing 
plaintiff  to  retain  the  stock  and  at  the  same  time  recover 
judgment  for  the  price  paid  therefor,  and  that  is  intolerable. 
The  opinion  of  the  majority  must  prevail,  and  the  judgment 
of  the  district  court  is — Affirmed. 

Evans,  C.  J.,  Deemer,  Weaver,  Preston  and  Salinger, 
JJ.,  for  affirmance. 

Ladd  and  Gaynor,  JJ.,  dissent. 


Ellsw^orth  College,  Appellee,  v.  John  J.  Carleton  et  al., 

Appellants. 

WZZJiS:  Construction — ^Ambiguous  Clause — ^Aids  to  Construction. 
The  following  principles  of  testamentary  construction  are  recog- 
nized: 

1.  Ambiguous  clauses  may  be  aided,  (a)  by  a  consideration  of 
the  peculiar  relations  existing  between  the  testator  and  the  object 
of  his  bounty,  and  (b)  by  the  surrounding  and  attending  circum- 
stances. 
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2.  Actual  intention  overrides  words,  even  to  the  extent  of  dis- 
carding  them,  or  supplying  others,  or  rearranging  clauses. 

3.  A  word  when  found  mo^e  than  once  in  a  will  will  be  pre- 
sumed to  have  been  used  in  the  same  sense,  nothing  to  the  con- 
trary appearing. 

4.  If  intention  be  doubtful,  that  construction  which  approxi- 
mates closest  to  the  statutory  order  of  distribution  will  be  pre- 
ferred. 

PRINCIPLE  APPLIED:  A  testator  had  been  much  interested 
in  a  college,  and  had  financially  contributed  to  its  support.  A 
year  prior  to  his  death,  the  college  urgently  needed  money.  E^ort 
to  secure  it  failed.  Finally,  the  testator  advanced  it — $9,000 — 
and  in  return  the  college  gave  him  its  note  and  real  estate  mort- 
'  gage,  which  he  recorded.  This  note  was  the  only  obligation  of  the 
college  that  testator  had  ever  held,  and  was  found  among  his 
papers  after  his  death.  Subsequent  to  the  receipt  of  the  note, 
testator  executed  his  will.  He  devised  $10,000  to  the  college,  on 
condition  that  the  college  raise  a  like  amount  from  other  sources, 
and  then  provided:  ''Contributions  heretofore  made  to  smd  col- 
lege, which  are  a  matter  of  record,  will  form  no  part  of  the  above 
provision,  and  will  he  canceled,*^  The  devise  was  carried  out  by 
the  college's  raising  the  required  amount.  The  question  arose: 
Did  testator  intend  to  cancel  this  $9,000  note?  Did  he  refer  to 
public  records?  Did  he  use  the  word  ''contributions''  in  the  sense 
of  "loans?"  What  did  he  intend  by  "cancel?"  Among  his 
papers  was  a  private  "record"  in  his  handwriting  of  money  paid 
out,  including  contributions  to  the  college  and  charges  for  money 
paid  to  the  colloge,  all  prior  in  date  to  the  date  of  the  will.  There 
was  no  proof  that  some  of  these  items  had  been  paid  by  the  col- 
lege. The  college  also  kept  a  like  record  of  its  receipts  from 
contributions.  In  other  portions  of  the  will,  the  word  "contribu- 
tions" was  accurately  used,  in  its  ordinary  sense  of  "giving 
something  for  a  common  purpose."  Testator  was  a  dealer  in 
real  estate  and  a  maker  of  loans.  In  the  will  appeared  a  private 
bequest  of  a  mortgage  on  property  of  the  devisee,  with  directions 
to  the  executor  to  release  the  same  of  record.  Nothing  like  this 
was  provided  as  to  the  $9,000  mortgage.  Held  that  most  probably 
testator  referred  to  Ms  own  private  records  and  his  charges  noted 
therein,  and  to  the  similar  records  of  the  college;  that  the  word 
"contributions"  was  not  used  in  the  sens.e  of  "loans,"  nor  the 
word  "cancel"  in  the  sense  of  "release"  of  a  public  record;  that, 
at  best,  the  interpretation  contended  for  by  the  college  was  as 
doubtful  as  that  contended  for  by  the  executor,  and,  as  the  closest 
approximation  to  the  statutory  order  of  distribution,  it  must  be 
held  that  the  $9,000  note  was  not  canceled. 
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Appeal  from  Hardin  District  Court. — E.  M.  McCall,  Judge. 

Friday,  December  15,  1916. 

SxrfT  praying  for  the  construction  of  the  will  of  J.  H. 
Carleton,  deceased,  and  the  cancellation  and  surrender  to 
plaintiflf  of  a  note  and  mortgage  executed  by  it  to  him. 
Decree  was  entered  as  prayed.  The  defendants,  as  executors 
of  his  estate,  appeal. — Reversed. 

Maurice  O'Connor,  Oeorge  H,  Bradshaw  and  Edgerton 
i&  DoTis,  for  appellants. 

Nagle  &  Nagle,  for  appellee. 


Ladd,  J. — J.  H.  Carleton  died  testate.  May  7,  1912.  His 
will,  prepared  by  himself,  was  executed  November  3,  1911, 
and  duly  admitted  to  probate.    After  directing  the  payment 

of  all  legal  obligations,  providing  for  wife, 
BtScUon?am-     should  shc  survivc,  each  of  his  three  children, 

biffuoua  clause : 

aids  to  con-         and  making  bequests  to  others,  including  an 

Btruction. 

orphanage,  and  referring  to  a  previous  gift  to 
another  institution,  in  Section  11  he  thus  remembered  Ells- 
worth College: 

''To  Ellsworth  College,  Iowa  Falls,  Iowa,  a  conditional 
gift  of  $10,000  is  provided  for  and  thus  set  forth,  whenever 
a  sum  equal  in  amount  and  value  shall  be  obtained  from 
any  source,  designed  to  aid  and  further  the  interests  of  said 
college ;  the  contribution  here  named  shall  be  valid  and  bind- 
ing, with  the  understanding  that  the  homestead  located  on 
part  of  the  East  1/3  of  Block  A,  North  Addition  to  Iowa 
Falls,  Iowa,  fronting  on  Main  Street  110  feet  north  and 
south,  and  on  Pine  Street  190  feet  east  and  west,  running 
back  to  college  property,  represents  the  one  half  of  said  sum 
of  five  thousand  dollars,  and  the  remaining  half  to  be  paid 
from  my  estate  as  soon  as  the  settlement  of  estate  will  per- 
mit, provided  the  terms  upon  which  the  gift  is  made  are 
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fully  complied  with,  and  with  the  further  understanding 
that,  if  my  wife,  Sarah  A.  Carleton,  shall  survive  me,  the 
homestead  above  named  shall  continue  in  her  possession  and 
control  till  her  decease,  unless  for  reasons  satisfactory  to  her 
she  shall  determine  otherwise.  If  said  property  shall  become 
a  valid  gift  through  compliance  of  imposed  conditions,  it 
shall  be  known  as  the  gift  of  J.  II.  Carleton  and  Sarah  A. 
Carleton  to  Ellsworth  College,  and  known  as  the  'Carleton 
Home. ' 

**  Contributions  heretofore  made  to  Ellsworth  College, 
which  are  a  matter  of  record,  will  form  no  part  of  the  above 
provision  and  will  be  canceled.  A  reasonable  time  will  be 
given,  or  one  yedr  from  the  date  of  my  decease,  in  which 
to  secure  the  amount  necessary  to  make  the  above  gifts 
valid  and  binding.  This  important  institution  which  the 
founder  did  so  much  for,  and  upon  which  so  much  depends 
as  a  contributor  to  the  prosperity  of  Iowa  Falls,  deserves  a 
large  place  in  the  affections  of  the  people  of  this  community, 
and  unless  it  can  command  their  interest  and  good  will  and 
help,  it  can  never  reach  the  place  in  the  public  estimate  it 
so  richly  deserves.'' 

A  conditional  gift  was  then  made  to  the  **  Domestic 
School  of  Arts, ' '  and  the  residue  of  the  estate  left  to  his  wife 
and  three  children.  It  then  directed  the  erection  of  monu- 
ments in  memory  of  his  brothers,  recommended  the  contin- 
uance of  his  business  (real  estate  and  loan)  for  one  year, 
nominated  trustees,  and  closed  with  this  advice: 

**Be  thorough  and  true  at  every  step.  Let  all  be  done 
according  to  the  most  correct  methods  and  with  promptness 
in  reaching  the  end  desired.  Among  other  public,  let  the 
interests  at  Ellsworth  College  have  its  full  share  and  treat  it 
as  it  deserves,  kindly  and  liberally." 

It  appears  that,  ou  April  12,  1911,  the  plaintiffs,  as 
trustees  of  Ellsworth  College,  borrowed  of  decedent  the  sum 
of  $9,000,  and  executed  to  him  their  promissory  note  there- 
foV,  and  a  mortgage  ou  real  estate  of  the  college,  securing  its 
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« 
payment.    Appellant  contends  that,  by  virtue  of  the  follow- 
ing clause  of  the  will,  the  above  mentioned  note  and  mort- 
gage were  discharged : 

''Contributions  heretofore  made  to  Ellsworth  College, 
which  are  a  matter  of  record,  will  form  no  part  of  the  above 
provision  and  will  be  canceled. '^ 

This  is  denied  by  the  executors.  On  the  trial,  it  was 
made  to  appear  that  the  conditions  of  the  gift  o|  the  home- 
stead had  been  met  by  the  college,  and  that  said  homestead 
had  been  conveyed  to  it,  and  it  had  been  paid  the  $5,000  in 
money  as  required;  that  no  obligation  of  the  college,  other 
than  the  $9,000,  was  held  by  the  testator  or  ever  had  been. 
The  mortgage  was  found  in  his  vault,  subsequent  to  his  death, 
and  also  a  book,  in  which  he  **kept  a  record  of  the  trans- 
actions that  he  had  and  the  money  he  had  paid  out,"  includ- 
ing the  sums  of  money  he  contributed  to  Ellsworth  College, 
and  this  was  in  his  handwriting.  Therein,  on  November  19, 
1909,  it  is  charged  with  *'a  check  to  Mrs.  Mears  Library 
special  fund,  $1,000.''  On  December  19,  1910,  it  is  charged 
with  check  for  $1,000  entered  to  its  credit  at  the  First 
National  Bank  of  Iowa  Falls,  to  pay  teachers.  On  January  5, 
1911,  **  Ellsworth  College  for  laboratory  supplies  and  labor, 
to  note  paid  given  trustees  December  5,  1910,  $792.65.'' 

The  executor,  a  son  of  testator's,  testified  that: 

'*The  circumstances  in  regard  to  this  advancement  was 
that  the  college  was  imperatively  in  need  of  the  money  to 
meet  the  demands  of  labor  performed  and  purchases  made, 
and  it  is  held  against  the  college  as  money  advanced." 

The  president  of  the  college  thought  that  this  last  item 
was  a  credit,  and,  though  under  the  impression  it  had  been 
repaid,  could  not  so  testify.  Letters  of  testator,  and  replies 
thereto  indicated  that  he  made  the  $9,000  loan  only  after 
failure  to  negotiate  the  same  with  someone  else. 

It  appeared  further  that  * '  the  college  kept  a  record  of 
what  had  been  given  to  it,"  and  that  ''the  president  of  the 
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college  keeps  this  record ;'*  that  testator  was  an  educated 
man,  had  been  a  preacher,  and  was  experienced  in  financial 
affairs,  especially  in  making  loans.  Such  is  the  record  on 
which  the  district  court  entered  a  decree  cancelling  the  mort- 
gage, and  ordering  the  executors  to  surrender  the  note  and 
mortgage  to  the  trustees  of  the  college.  It  is  apparent,  be- 
cause of  the  ambiguity  of  the  clause  quoted,  that  resort  may 
be  had  to  extrinsic  evidence  in  ascertaining  the  testator's  in- 
tention. To  aid  therein,  his  relations  with  the  college,  and 
the  surrounding  circumstances  at  the  time  the  will  was  pre- 
pared, may  be  taken  into  consideration.  His  intention  having 
^een  ascertcdned,  the  mere  matter  of  wording  will  not  be 
permitted  to  interfere  with  carrying  it  out.  To  accomplish 
this,  words  are  sometimes  discarded  as  surplusage,  others 
supplied,  and  words  and  even  sentences  transposed.  Stewart 
V,  Stewart,  96  Iowa  620,  624;  Jordan  v.  Wvodin,  93  Iowa  453, 
460;  Eckford  v.  Eckford,  91  Iowa  54;  Whitehovse  v.  White- 
hoiLse,  136  Iowa  165,  170. 

In  other  words,  the  intent  of  the  testator  is  to  be  ascer- 
tained from  the  terms  of  the  will,  in  connection  with  other 
legitimate  sources  of  information,  and,  when  ascertained, 
will,  in  the  absence  of  some  insurmountable  obstacle,  be  car- 
ried into  effect.  The  law  favors  a  construction  which  will 
give  some  effect  to  every  provision  contained  therein,  and 
an  inquiry  of  this  kind  starts  out  with  a  predilection  favor- 
ing the  discovery  of  some  purpose  for  inserting  the  clause 
under  consideration.  It  is  argued  by  counsel  for  appellees 
that  by  "matter  of  record,"  testator  must  have  had  public 
record  in  mind,  and  have  used  the  word  ''contributions** 
as  synonymous  with  ** loans;"  and,  as  the  note  and  mortgage 
were  the  only  obligations  of  the  college  held  by  him  and  of 
record,  he  must  have  been  speaking  of  these;  and,  if  so,  the 
evidence  adduced  should  be  held  to  have  rescued  the  clause 
under  consideration  from  the  fate  of  being  declared  meaning- 
less, and  construed  as  bequeathing  these  instruments  to  the 
college.     But  this  conclusion  involves  too  much  of  assump- 
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lion  and  CQnjectare ;  for,  with  all  the  evidence,  it  remains  at 
least  doubtful  what  testator  meant  by  the  words  ''contribu- 
tions" and  ''record/'  and  the  clause  is  not  in  the  language 
likely  to  have  been  employed  by  him  in  making  a  bequest. 
"Contribution"  is  defined  by  the  lesdcographers  generally, 
as  by  Webster,  as  meaning ' '  to  give  a  part  to  a  common  stock ; 
to  lend  assistance  or  aid;  to  give  something  to  a  common 
purpose;  to  have  a  share  in  any  act  or  effect;"  and  the  courts 
generally  have  adopted  this  definition.  Parks,  Admr.,  v. 
American,  eic,  Society  (Vt.),  20  Atl.  107;  Citizens'  B.  Co. 
V.  Creasy  (Tex.),  27  S.  W.  945;  Brown  v.  Thompkins,  49 
Md.  423 ;  Murray  v.  McEugh,  63  Mass.  158 ;  Mack  v.  Wurm- 
ser,  135  Mo.  58 ;  People  v.  TuthiU,  31  N.  Y.  550. 

The  word  is  peculiarly  applicable  to  gifts  for  the  estab- 
lishment and  maintenance  of  colleges  and  institutions  gen- 
erally maintained  by  gifts  of  charitably  disposed  persons, 
and  was  used  in  this  sense  by  the  testator,  in  referring  to 
the  gift  of  the  homestead  and  $5,000  in  money.  A  word  when 
found  more  than  once  in  a  will  is  presumed  to  have  been 
used  in  the  same  sense,  unless  the  contrary  is  indicated  by  the 
context.  In  re  Estate  of  Stumpenhousen,  108  Iowa  555; 
Boskrow  V.  Jewell,  154  Iowa  634. 

Surely  there  is  nothing  in  the  context  indicating  that 
testator,  who  made  an  accurate  tise  of  words  elsewhere  in 
the  instrument,  mistook  the  meaning  of  "contributions"  and 
employed  it  as  a  misnomer  for  "loans."  His  occupation, 
the  real  estate  and  loan  business,  would  seem  to  negative  any 
such  inference.  Though  not  a  lawyer,  he  separated  his  will 
into  17  paragraphs,  each  containing  connected  subject-mat- 
ters only,  and  specifically  described,  with  unmistakable  cer- 
tainty, every  devise  or  bequest,  as  well  as  the  beneficiary 
intended.  In  Paragraph  5  thereof,  he  gave  to  his  only 
daughter,  naming  her,  "a  mortgage  and  tax  encumbrance  I 
hold  on  the  WV^  of  Lot  4  in  Block  7,  Bliss  Addition  to  Iowa 
Falls,  If)wa,"  and  authorized  "my  executors  to  release  same 
of  record,  if  not  done  prior  to  my  decease."    Had  he  intended 
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a  gift  01  this  mortgage  in  question  in  this  suit,  would  he  not 
have  directed  its  release  ?  Moreover,  in  Section  10  of  the  will, 
he  manifested  a  disposition  to  recall  former  benefactions;  for 
therein  he  relates  that: 

**To  Cornell  College,  at  Mt.  Vernon,  Iowa,  I  have  given 
obligations  for  $10,000,  as  a  token  of  my  interest  in  that 
school  and  in  the  cause  of  Christian  education,  and  which 
form  no  part  of  another  gift  to  aid  in  the  liquidation  of 
current  indebtedness  several  years." 

This  is  followed  merely  by  the  suggestion  that  any  un- 
paid portion  thereof  be  satisfied  by  the  executors,  and  this 
with  securities  left  by  him.  Was  the  clause  now  under  con- 
sideration inserted  for  any  other  purpose?  He  was  making 
an  important  contribution  to  an  institution  in  which  he  was 
much  interested;  it  was  natural  that  he  should  allude  to 
what  he  had  previously  contributed  thereto.  Again,  it  is  all 
but  inconceivable  that  this  man,  while  so  careful  to  require 
the  college  to  raise  an  equal  amount  elsewhere  as  a  condi- 
tion to  the  gift  of  the  homestead  and  $5,000,  and  that  the 
former  be  named  in  his  memory,  should  have  tossed,  as  it 
were,  to  it  as  a  gift  this  mortgage  of  $9,000,  without  men- 
tioning or  describing  it,  merely  alluding  to  it  as  of  a  class 
to  which  it  did  not  belong.  There  was  no  evidence  fending 
to  show  that  decedent  ever  regarded  the  note  and  mortgage 
otherwise  than  as  evidence  of  a  loan.  The  circumstances 
of  furnishing  the  trustees  the  money  and  taking  these  papers, 
evidence  his  reluctance  in  making  the  loan,  and  exclude  any 
inference  that  a  contribution  was  then  intended.  The  lan- 
guage of  the  clause  under  consideration  does  not  purport  to 
make  a  gift,  but  rather  assumes  that  others  have  previously 
been  made,  and  undertakes  to  guard  against  confusing  them 
with  that  which  is  the  subject  of  Paragraph  11.  This  har- 
monizes with  the  extrinsic  evidence  adduced;  for  * 'contribu- 
tions heretofore  made*'  may  well  have  had  reference  to  the 
two  gifts  of  $1,000  for  library  and  teachers'  salaries,  and 
possibly  to  that  of  $792.65  for  laboratory  material  and  labor, 
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if  not  repaid,  entered  in  his  book. of  accounts  as  charges 
against  the  college.  These  might  properly  have  been  desig- 
nated as  **  contributions/'  using  the  word  in  the  plural  sense; 
while  he  probably  would  have  referred  to  the  loan  in  the 
singular,  and  to  it  as  such,  rather  than  as  a  gift  or  contribu- 
tion. These  could  have  been  excluded  from  forming  **a  part 
of  the  above  provision,"  while  a  $9,000  contribution  could 
not  have  been  a  part,  as  it  exceeded  the  conditional  gift, 
aside  from  thfe  homestead,  provided  for.  These  items  were,  in 
a  sense,  ** matters  of  record,'*  both  in  his  account  book  and 
the  record  of  the  college  contributions  kept  by  the  president. 
Had  the  testator  had  reference  to  the  record  of  the  mortgage 
in  the  county  recorder's  of5fice,  he  probably  would  have 
directed  the  executors  of  his  estate  to  release  or  satisfy. 
Being  entirely  familiar  with  the  manner  of  discharging  mort- 
gage liens  of  record,  it  is  not  at  all  likely  ,that  he  would  have 
made  use  of  the  word  ** canceled"  in  connection  with  the 
voluntary  release  or  satisfaction  thereof.  By  /* cancel"  is 
meant,  according  to  Webster,  **to  cross  out  and  deface,  as 
the  lines  of  a  writing,  or  as  a  word  or  factor  .  ,  .  ;  to 
mark  out  by  a  cross  line;  to  strike  out  ...  to  aimul  or 
destroy;  to  revoke  or  recall."  In  saying  that  the  contribu- 
tions ''will  be  canceled,"  he  may  have  referred  to  the  charges 
on  his  book,  or,  more  likely,  to  these  as  matters  of  the  irre- 
vocable past;  for  ** contributions, "  not  their  record,  are  to 
be  canceled.  Nor  is  there  ground  for  holding  that  by 
''record"  testator  meant  "public  record."  The  word  is  of 
wide  application,  and  may  as  well  have  referred  to  an  account 
book,  which  is  but  a  record  of  past  transactions.  According 
to  the  Century  Dictionary,  "record"  is  "an  account  of  any 
facts  or  proceedings,  whether  public  or  private,  usually 
entered  in  a  book  for  preservation ;  also  a  book  containing 
such  copy  or  account."  As  decedent  had  been  a  minister  of 
the  gospel,  he  may  have  employed  the  word  in  the  scriptural 
sense,  illustrated  by  Job's  statement:  "My  record  is  on 
high."    We  are  inclined  to  regard  the  expression,  "which  are 
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a  matter  of  record/*  as  descriptive  of  the  contribntions  as 
past  and  completed  transactiotis,  and  ''will  be  canceled," 
as  that  they  will  be  disregarded  or  overlooked,  in  dealing  with 
the  conditional  gift  being  made.  Whether  or  not  this  be  so, 
enough  has  been  said  to  indicate  that  the  interpretation  con- 
tended for  by  appellee  is  at  least  quite  as  doubtful  as  that 
urged  by  appellants;  and  in  such  a  case,  the  rule  prevails 
that  that  interpretation  is  preferred  which  appro;dmates 
closest  to  the  statutory  order  of  distribution.  Miller  v.  Hirsch 
(La.),  34' So.  435.    Or,  as  summarized  in  40  Cyc.  1412: 

''Where  any  ambiguity  exists  in  a  will  unless  there  is  a 
manifest  intention  to  the  contrary,  the  presumption  that  the 
testator  intended  that  his  property  should  go  in  accordance 
with  the  laws  of  descent  and  distribution  will  be  applied 
as  an  aid  in  construing  the  will." 

See  Sand  ford  v.  Blake  (N.  J.),  17  AtL  812;  Oraham  v. 
Oraham  (W.  Va.),  48  Am.  B.  364. 

We  reach  the  conclusion  that  neither  the  will  alone  nor 
in  connection  with  extrinsic  evidence  adduced,  warranted  the 
interpretation  of  the  clause  in  question  as  intended  to  be- 
queath the  note  and  mortgage  to  the  Ellsworth  College.  The 
petition  should  have  been  dismissed. — Reversed. 

DsEMEEt,  Gaynob  and  Salinqer,  JJ.,  concur. 


Gray  Brothers,  Appellees,  v.  Albert  Otto  et  al..  Appellants. 

SALES:  Bemedies  of  Vendor— Recovery  of  Gk>od&— Nonpayment  of 
1  Check.  The  naked  act  of  accepting  a  check  in  payment  of  per- 
sonal property  sold  is  presumed  in  law  to  be  on  condition  that 
the  check  is  good.  If  the  check  be  dishonored,  no  payment  is 
effected,  and  the  property  may  be  recovered  from  the  vendee  and 
from  those  subsequently  taking  the  property  with  knowledge  of  the 
vendor's  equities. 

PRINCIPLE  APPLIED:  Plaintiff  sold  cattle  and  received  a 
check  from  vendee.  The  check  was  deposited  by  vendor  in  his  own 
bank,  and  went  on  its  ordinary  course  for  collection.     The  check 
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vns  dishonored  because  of  lack  of  funds,  both  whefi  the  check 
was  drawn  and  when  presented  for  payment.  Vendee  was,  in  fact, 
insolvent.  Defendant,  for  a  long  time  prior  to  this,  had  held  a 
chattel  mortgage  on  the  vendee's  property,  including  future 
acquired  property.  Defendant  learned  of  the  sale,  of  the  giving 
of  the  check  for  the  cattle,  and  of  the  dishonoring  of  the  check, 
and  immediately  sought  to  foreclose  his  old  mortgage,  and  solely 
on  the  strength  thereof,  by  seizing  all  of  vendee's  property,  includ- 
ing the  cattle.  Held,  plaintiff  could  recover  the  cattle  from 
defendant. 

AOnONS:     Joinder-— MiBjoindei^-Waiver— Pleading.    Answering  to 

2  the  merits  after  the  filing  of  a  motion  raising  the  question  of 
misjoinder  of  causes  of  action,  but  without  ruling  <m  said  motion, 
is,  prima  facie,  a  waiver  of  such  motion. 

ACTIONS:     Joinder— Misjoinder — Seimration   of   Oaoses— Presiunp- 

3  Hon  on  Appeal.  A  plea  of  misjoinder  of  actions  may  be  met  by 
a  separation  of  the  causes,  and  by  a  separate  docketing.  Record 
reviewed,  on  appeal,  and  held  that  it  would  be  presumed  that  such 
separation  and  docketing  had  been  done  in  the  trial  court. 

Appeal  from  Cedar  District  Court, — J.  T.  Moppit,  Judge. 

Fbidat,  December  15,  1916. 

Action  to  recover  property  sold  and  delivered,  on  the 
^ound  that  the  purchaser  was  insolvent,  and  that  the  check 
delivered  by  him  in  payment  for  the  property  was  dishonored. 
There  was  a  judgment  for  the  plaintiffs  and  the  defendants 
appeal. — Affirmed. 

Buymann  &  Ruymann,  for  appellants. 

D,  H.  Snoke,  D.  D.  McOillivray  and  /.  C.  France,  for 
appellees. 

Evans,  C.  J. — The  record  is  in  considerable  confusion 
as  to  the  state  of  the  pleadings.  Some  of  the  assignments  of 
error  rest  upon  this  part  of  the  record.    The  material  facts 

in  the  case  are,  in  the  main,  undisputed,  and 

^  ofven^o??r^-*^  the  question  of  merit  is  simple.    In  view  of 

noni»ymentof  '  the  State  of  the  record  in  this  regard,  it  will 

checlc. 

be  more  convenient  for  us  to  deal  first  with 
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the  question  of  merit,  and  afterward  with  the  queBtion  of 
pleading  and  procedure. 

1.  Gray  Brothers,  plaintiffs,  were  farmers  and  stock- 
men. One  Glaus  Rahlfs  was  engaged  in  the  butcher  busi- 
ness at  Durant.  The  defendants  Otto  and  Trede  were  joint 
mortgagees  in  a  ccWain  chattel  mortgage  executed  by  Rahlfs 
as  m,ortgagor  in  1908,  and  covering  all  his  property,  present 
and  future.  On  October  1,  1914,  Rahlfs  bargained  with  the 
plaintiffs  for  the  purchase  of  10  head  of  cattle.  They  were 
delivered  the  following  day  by  the  plaintiffs,  who  received  in 
payment  therefor  Rahlfs'  check  for  the  full  amount  of  the 
purchase  price.  The  plaintiffs  deposited  the  check  to  their 
own  credit  in  a  bank  other  than  that  upon  which  it  was 
drawn.  It  passed  through  the  ordinary  course  of  collection, 
reaching  the  bank  upon  which  it  was  drawn,  October  6th, 
and  was  duly  protested  for  want  of  funds.  Rahlfs  had  no 
funds  in  the  bank  at  the  time  the  check  was  drawn.  On  the 
contrary,  his  account  at  the  bank  was  largely  overdrawn,  and 
so  continued  up  to*  the  time  of  protest.  The  defendant  OttOj 
who  was  a  director  of  the  bank,  knew  of  the  protest  of  the 
check  and  knew  that  it  had  been  given  in  piayment  for  the 
cattle  in  question.  He  immediately  placed  the  mortgage 
of  the  defendants  in  the  hands  of  a  constable,  and  caused 
possession  to  be  taken  under  this  mortgage  of  all  the  prop- 
erty for  which  the  check  was  given.  Four  of  the  cattle  had 
been  killed  prior  to  this  time,  and  their  carcasses  formed 
a  part  of  the  stock  in  the  butcher  shop,  and  were  taken  pos- 
session of  by  the  defendants. 

As  soon  as  the  plaintiffs  learned  of  the  protest  of  the 
cheek,  they  immediately  sought  to  retake  their  property. 
They  found  the  same  in  the  possession  of  the  defendants  and 
demanded  possession  thereof,  which  was  refused.  Thereupon 
they  institutcij  an  action  of  replevin  for  the  6  cattle  then 
living,  and  obtained  possession  thereof  under  a  writ.  Subse- 
quently, they  amended  their  petition  and  claimed  the  4  car- 
casses, or  their  value,  these  in  the  meantime  having  been  dis- 
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posed  of  by  the  defendants.  The  trial  court  found  in  favor 
of  the  plaintiffs,  both  for  the  possession  of  the  living  cattle 
and  for  the  value  of  the  carcasses  disposed  of.  The  cor- 
rectness of  this  judgment  upon  the  general  merits  is  not 
fairly  open  to  debate.  It  is  the  contention  of  the  appellants 
in  part  that  the  plaintiffs  accepted  the  check  in  lieu  of  the 
cash,  and  that  they  were  bound  by  such  acceptance ;  that  no 
actual  fraudulent  intent  was  shown  upon  the  part  of  Rahljfs ; 
that  the  title  of  the  property,  therefore,  passed  irrevocably 
to  Rahlfs;  and  that  it  passed  from  Rahlfs  to  the  defendants 
by  virtue  of  the  existing  chattel  mortgage.  The  law  is  well 
settled  otherwise.  As  between  the  plaintiffs  and  Rahlfs,  they 
had  a  right  to  demand  back  their  property  upon  the  dishonor 
of  the  check.  As  a  matter  of  law,  the  acceptance  of  the 
check  for  the  purchase  money  was  tentative  only,  and  condi- 
tional that  it  should  be  honored  in  due  course.  See  Bellevue 
Bank  v.  Security  Nat.  Bank,  168  Iowa  707.  The  cited  case 
deals  fully  with  the  authorities  on  that  question.  -Rahlfs  was 
insolvent,  and  was  wholly  unable  to  protect  the  honor  of 
the  check.  The  defendants  took  the  property,  not  only  with 
the  knowledge  of  the  equity  in  favor  of  the  plaintiffs,  but 
also  without  the  knowledge  or  actual  consent  of  Rahlfs,  and 
without  any  consideration  other  than  the  ori^nal  consider- 
ation of  the  mortgage  ^vith  which  they  had  parted  six  years 
before.  Their  right  to  the  possession,  therefore,  can  rise  no 
higher  than  that  of  Rahlfs.  Beid,  Murdoch  <fe  Co.  v.  Brown, 
89  Iowa  454.  On  the  question  of  merit,  therefore,  the  trial 
court  was  clearly  right  in  its  judgment. 

2.  Appellant  complains  of  misjoinder,  in  that  the  plain- 
tiffs joined,  in  their  action  of  replevin  of  the  6  living  cattle, 
the  claim  for  the  value  of  the  other  4  cattle  which  liad  been 
2.  ACTIONS :  Join-    killed  and  disposed  of,  such  claim  being  one 

dcr  *  itiisJolnddi*  * 

waiver: plead-  '  for  convcrsion.    It  appears  from  appellants' 

abstract  that  they  raised  the  question  of  mis- 
joinder, by  motion  filed  in  the  district  court.  Without  wait- 
ing, however,  for  the  submission  of  such  motion  to  the  con- 
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sideration  of  the  court,  they  filed  their  answer  to  the  merits. 
In  December,  1914,  the  trial  court  entered  a  judgment  for 
plaintiff  on  the  merits,  no  ruling  having  been  made,  or  appar- 
ently requested,  on  defendants'  motion.  The  filing  of  the 
answer  before  submitting  the  motion  to  the  consideration  of 
the  court  was,  prima  facie  at  least,  a  waiver  of  such  motion* 

It  is  made  to  appear,  however,  from  appellants'  abstract, 

that  the  defendants  filed  a  motion  for  a  new  trial.    While 

the  same  was  pending,  the  judgment  was  set  aside  by  the 

8.  actions:  join-    court  by  agreement  of  the  parties.    It  is  also 

separatfon  of  ^ '  made  to  appear  that,  in  the  meantime,  the 

sum^ion^cm        plaintiffs  filed  their  petition  in  a  separate 

*^  action,  wherein  they  claimed  to  recover  the 

value  of  the  four  carcasses.    By  agreement  of  both  parties, 

also,  both  cases  were  tried  upon  the  same  evidence.    The  trial 

court  found  for  the  plaintiffs  upon  both  branches  of  their 

claim.    Whether  a  separate  entry  of  judgment  was  made  in 

each  case,  or  whether  the  findings  in  both  cases  were  covered 

by  one  judgment  entry,  is  not  clear  in  the  printed  record 

before  us.    Neither  is  it  made  to  appear  in  which  of  the  two 

cases  this  appeal  was  taken. 

In  view  of  the  fact  that^  under  the  statute,  a  plea  of 
misjoinder  may  be  met  by  a  separation  of  the  causes  improp- 
erly joined,  and  by  a  separate  docketing  of  actions  therefor, 
we  may  fairly  presume  that  this  is  what  was  done  in  this 
case.  We  see  no  fair  ground  of  complaint  by  the  defend- 
ants. A  full  and  fair  trial  was  had.  The  facts  were  involved 
in  no  uncertainty.  The  judgment  below  is,  therefore, — 
Affirmed. 

Deemer,  Weaver  and  Preston,  JJ.,  concur. 


Dec.  1916]  Hansen  v.  City.  859 


JoBGEN  Hansen,  Appellant,  v.  City  op  Missouri  Valley, 

Appellees. 

MUNICIPAL  OOBPOSATIONS:    Pabllc  ImproTements^Assessmeiit 

1  of  Benefits— Assefiament  Boll  as  Evidence  of  Value.  The  last  pre- 
ceding assessment  roll  is  prima-facie  evidence  of  the  value  of  prop- 
erty as  a  basis  for  assessment  of  benefits  for  public  improvements, 
but  is  not  conclusive  on  either  party.    Sec  792-a,  Code  Supp.,  1913. 

MUNICIPAL  COBPOBATIONS:     PdbUc  Improyements^-Assessment 

2  of  Benefits — Method  of  Computing.  The  manner  of  apportioning 
the  cost  of  public  improvements  is  of  but  little  concern^  provided 
the  correct  result  is  attained, 

MUNICIPAL  COBPOBATIONS:    Public  Iinprovements— Assessment 

3  of  Benefits — Objections— Waiver.  Errors,  irregularities  and  in- 
equalities in  the  making  of  special  assessments,  not  raised  by 
proper  objections  before  the  city  council,  are  waived. 

Appeal  from  Harrison  District   Court, — E.   B.  "Woodbufp, 

Judge. 

Friday,  December  15,  1916. 

A  RESOLUTION  Of  necessity  for  curbing  and  paving  the 
street  in  front  of  Jorgen  Hansen's  property,  was  adopted  by 
the  city  council  of  Missouri  Valley,  January  6,  1914.  In 
pursuance  thereof  and  other  proceedings,  the  regularity  of 
which  is  not  questioned,  said  street  was  curbed  and  paved 
later  in  the  year.  A  plat  and  schedule  of  assessments  pro- 
posed were  filed,  as  required  by  Section  821  of  the  Code, 
and  notice  given,  as  exacted  by  Section  823,  Code  Supp., 
1913,  whereupon  the  plaintiff,  Hansen,  filed  the  following 
objections : 

**The  undersigned  owner  of  Lot  5  in  Block  26,  city  of 
Missouri  Valley,  Iowa,  hereby  objects  to  the  proposed  assess- 
ment of  $794.25  against  said  lot,  as  the  amount  of  said  pro- 
posed assessment  exceeds  25  per  cent  of  the  value  of  said 
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property,  as  provided  by  Section  792-a  of  the  Supplement  to 
the  Code  of  Iowa,  and  hereby  requests  your  honorable  body  to 
reduce  said  assessment  to  such  amount  as  is  provided  by 
law/' 

The  objection  was  overruled  by  the  city  council ;  but,  on 
appeal,  the  district  court  reduced  it  to  $700.  Hansen  appeals. 
— Affirmed, 

J.  S.  DeweUf  for  appellant. 

Burke  dk  Tamisiea  and  C.  W.  Kellogg,  for  appellees. 

* 

Ladd,  J. — I.  Jorgen  Hansen  owned  Lot  5  in  Block  26 
of  Missouri  Valley.  The  street  in  front  of  it  was  curbed  and 
paved  by  the  city.  The  sum  of  $794.25  was  assessed  against 
the  lot  as  its  apportionment  of  the  expense  according  to 
benefits  received.  lie  objected,  on  the  ground  that  '*the  said 
proposed  assessment  exceeds  25  per  cent  of  the  value  of  said 
property,  as  provided  by  Section  792-a  of  the  Code  Supple- 
ment,'*  and  requested  the  city  council  **to  reduce  said  assess- 
ment to  such  amount  as  is  provided  by  law."  The  record 
discloses  that  the  value  of  the  lot,  according  to  the  last 
assessment  roll,  was  $1,800.  Some  witnesses  estimated  that 
its  actual  value  was  more  than  $2,800.  Others  fixed  it  at  that 
sum,  and  still  others  thought  it  much  less.  What  a  thing  is 
worth  is  largely  a  matter  of  opinion,  and  cannot  well  be 
ascertained  with  absolute  accuracy.  Much  depends  on  the 
viewpoint  of  each  of  the  several  witnesses.  A  careful  exam- 
ination of  the  evidence  has  convinced  us  that  the  lot  with 
improvements  was  actually  worth  $2,800,  as  determined  by 
the  trial  court. 

II.  Appellant  contends  that  the  value  of  the  lot  was 
fixed  by  the  assessment  roll,  and  that,  though  the  lot  owner 
might  show  its  value  to  be  less  than  it  there  appears,  it  was 
incompetent  for  the  city  to  prove  it  to  have  been  more.  He 
relics  on  Section  792-a,  Code  Supplement,  1913,  which  wads: 

**When  any  city  or  town  council  or  board  of  public 
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works  levies  any  'special  assessment  for  any  public  improve- 
'  ment  against  any  lot  or  tract  of  land,  such 

^'  TOBATiwifl:  pub-  sp^ial  assessment  shall  be  in  proportion  to 
ments^'^ftssis-  the  spccial  benefits  conferred  upon  the  prop- 
^^.aAslsfl-       erty  thereby  and  not  in  excess  of  such  bene- 

ment  roll  as  r».       «      i  t     n        *  i  .  x 

evidence  of         fits.  Such  assessment  shall  not  exceed  twenty- 
value. 

five  per  centum  of  the  actual  value  of  the  lot 
or  tract  at  the  time  of  levy,  and  the  last  preceding  assessment 
roll  shall  be  taken  as  prima-facie  evidence  of  such  value." 

It  is  argued  that  the  last  clause  is  a  limitation  on  the 
city  council,  or  at  least  that  the  council,  having  fixed  or 
approved  the  assessed  value,  Ihay  not  treat  such  value  as  less 
than  its  actual  value,  and  lev^"  a  special  assessment  exceed- 
ing 25  per  cent  of  its  assessed  value.  The  position  is  not 
tenable.  The  limitation  is  25  per  cent  of  the  actual  value. 
The  qualifying  word  "actual"  is  evidently  inserted  to  dis- 
tinguish the  value  intended  from  the  assessed  and,  possibly, 
market  value.  What  follows  relates  solely  to  the  evidence 
by  which  actual  value  shall  be  ascertained,  and  is  not,  in  form 
or  substance,  a  limitation.  That  is  the  only  purpose  for  which 
an  assessment  roll  may  be  used,  and  there  is  nothing  in  the 
statute  to  justify  an  inference  that  the  actual  value  may  not 
be  proven  by  either  party.  Nor  is  it  to  be  said  that  the  city 
is  responsible  for  the  assessment  as  it  appears  on  the  assess- 
ment roll,  as  counsel  seem  to  assume.  True,  the  city  council 
acts  as  a  board  of  review  in  correcting  the  work  of  the  assessor, 
but  this  is  for  the  general  public,  rather  than  in  behalf  of 
the  city,  and  the  values  fixed  are  subject  to  change  by  the 
county  supervisors,  acting  as  a  county  board  of  review,  and 
later  by  the  members  of  the  executive  council,  acting  as  a 
state  board  of  review.  See  Section  1370,  Code,  et  seq.  It  is 
well  known  that,  notwithstanding  the  requirement  of  the  Code 
that  all  property  be  assessed  at  its  full  value,  it  is  not  done ; 
and,  though  oflBcers  are  presumed  to  do  their  duty,  it  would 
seem  that,  independent  of  this  statute,  the  assessed  value 
should  be  presumed  to  be  the  actual  value.     This  statute 


,  I 


862  Hansen  v.  City.  [178  Iowa 

merely  so  declares,  and  is  no  more  tlian  a  rule  of  evidence. 
The  lot,  with  improvements,  was  subject  to  assessment  equal- 
ling 25  per  cent  of  its  actual  value ;  and;  on  objection,  either 
party  was  at  liberty  to  prove  that,  aliunde  the  assessment 
roll.    There  was  evidence  tending  to  show  that  the  engineer 

and  members  of  the  city  council  estimated 

'  poSSioN^^"'  the  values  of  the  several  lots  abutting  on  the 

menu :  assess-    improvement  by  strips  25  feet  wide,  fixing 

mentofben-  ,  ,     .  •^  *-  >  o 

eflts:  method  of  the  relative  percentage  of  value  of  each  suc- 

computlng.  *^  •=* 

cessive  strip.  Suppose  they  did.  It  is  of 
no  concern  to  anyone  else,  if  they  arrived  at  the  correct 
result.  The  manner  of  Apportionment  is  not  defined  by  stat- 
ute, and  that  method  may  be  pursued  which  seems  best 
adapted  to  the  purpose,  and  it  is  not  a  matter  of  complaint, 
if  the  apportionment  of  the  burden  of  expense  be  according 
to  the  benefits  received,  if  within  25  per  cent  of  the  actual 
value  of  the  property  assessed.  For  all  that  appears,  this 
was  accomplished.  The  ruling  of  the  trial  court  is  approved. 
III.  Hansen  was  recalled  on  surrebuttal,  and  testified, 
among  other  things,  that  he  had  been  unable  to  obtain  higher 
rentals  since  the  pavement,  and  that  the  market  value  of 

the  lot  had  not  been  increased  thereby.  On 
poRAn(ws':?ub-  this  ground,  it  is  said  that  the  assessment 
ments :  assess-  should  havc  been  set  aside,  for  that  no  ben- 
3.1S^  °oi?f  -       efits  had  accrued  from  the  improvement    No 

tlons :  waiver.  *^ 

such  objection  had  been  interposed  before  the 
city  council,  and  for  this,  it  may  not  be  considered.  Camp  v. 
City  of  Davenport,  151  Iowa  33 ;  Durst  v*  City  of  Des  Moines, 
150  Iowa  370;  Andre  v.  City  of  Burlington,  141  Iowa  65. 
— Affirmed. 

Evans,  C.  J.,  Qaynob  and  Salinger,  JJ.,  concur. 
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A.  W.  McDonald,  Administrator,    Appellant,    v.    Mutual 
Life  Insurance  Company,  Appellee. 

NEW  TRIAL:    Oronnds— Baling  of  Court—Striking  Ont  Material 

1  Testimony.  Principle  recognized  that  the  striking  out  of  ma- 
terial teetimony  may  demand  a  new  trial.  So  recognized  where,  in 
an  action  by  an  administrator  on  a  policy  of  insurance,  the  court 
struck  testimony  tending  to  show  that  the  sole  beneficiaries  had 
assisted  in  causing^  the  death  of  the  insured.   • 

INSUBAKCE:     Life  Insiixance— Avoidance   of  Policy— Beneficiary 

2  Caosing  Death — ^Effect.  The  beneficiary  of  a  policy  of  insur- 
ance, who  assists  in  bringing  about  the  death  of  the  insured,  may 
not  recover  on  the  policy.  So  held  where  parents  connived  at  a 
criminal  operation  on  their  daughter,  they  being  the  sole  heirs. 

EVIDEKOE:     Documentary  Evidence — Grand  Jury  Minutes.    Prin- 

3  ciple  recognized  that  grand  jury  minutes  may  be  competent  evi- 
dence of  the  admissions  of  a  party. 

EVIDENCE:    Admissions — Of  Sole  Beneficiary  Not  Party  to  Record. 

4  The  admissions  of  the  real  party  in*interest  are  receivable  in  evi- 
dence, although  such  party  is  not  a  party  to  the  record.  So  held 
where,  in  an  action  hy  an  administrator  on  a  policy  of  insurance, 
the  admissions  of  the  parents  of  the  deceased,  tending  to  show 
that  they  had  assisted  in  causing  the  death  of  deceased,  were  held 
admissible,  the  parents  being  the  sole  heirs. 

ITEW  TRIAL:    Order  Granting — ^Appeal—- Rule  of  Afiinnance.    Where 

5  a  motion  for  a  new  trial  is  sustained  on  one  or  more  grounds 
thereof,  and  is  not  overruled  as  to  the  other  grounds,  there  shall 
be  no  reversal,  except  upon  a  showing  that  none  of  the  grounds 
of  the  motion  are  good. 

NEW  TRIAL:    Discretion  of  Court — Certainty  of  Same  Result  on  Re- 

6  trial — ^Record.'  To  grant  a  new  trial  on  a  record  rendering  it 
certain  that  a  retrial  must  result  the  same  as  the  first  trial, 
would  be  an  abuse  of  judicial  discretion.  Record  attending  the 
granting  of  a  new  trial  reviewed,  and  held  not  to  reveal  such 
certainty. 

Appeal  from  Delaware  District  Court, — Franklin  C.  Platt, 

Judge. 
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Friday,  December  15, 1916. 

Myrtle  L.  Irish,  now  deceased,  obtained  a  policy  of 
inHurance  on  her  life  from  the  defendant  insurance  company. 
Upon  her  decease,  the  appellant,  McDonald,  claiming  to  act 
as  administrator  of  the  estate  of  the  said  Myrtle  Irish,  recov- 
ered a  judgment  upon  said  policy.  Thereafter,  a  new  trial 
was  granted  the  defendant.  This  appeal  is  from  that  order. 
—Affirmed, 

J.  J.  Locher  and  John  S.  Welch,  for  appellant. 

Deacon,  Good,  Sargent  dk  Spangler,  for  appellee. 

Salinger,  J. — The  motion  for  a  new  trial  has  14  grounds. 
Among  them  is  that  the  court  erred  in  striking  out  certain 

testimony  given  by  the  parents,  on  an  inquiry 
'  grolindfsfrui-      bcfore  a  grand  jury  into  whether  the  said 

infiTs  of  court  i 

striking  out  ma-  Myrtle  died  because  of  a  criminal  operation, 

terlal  testimonjr. 

on  the  ground  that  the  parents  were  not  the 
real  parties  in  interest. 

One  defense  was  that  the  parents  of  the  said  Myrtle 
are  her  sole  heirs;  that  these  heirs  aided  in  procuring  the 
performance  of  a  criminal  operation  upon  their  daughter,  and 
2  Insurance-  were  therefore  incompetent  and  incapaci- 
avoidlnce  of ^  ■  tated,  Under  the  law,  to  take  or  receive,  by 
Sary';:kS"  inheritance  or  otherwise,  any  portion  of  the 
^  *  ^^  estate  of  the  daughter.  It  may  be  safely 
stated,  as  a  general  proposition,  that,  if  the  court  erred^in 
striking  out  this  testimony,  it  did  not  err  in  granting  a  new 
trial  because  it  had  stricken  it  out.  It  seems  clear  that  the 
exclusion  of  said  testimony  was  an  error.  If,  by  the  aid  of 
her  parents,  the  policy  holder  brought  about  her  own  death 
through  a  criminal  operation,  defendant  is  not  liable.  WeUs 
V,  New  England  Mut.  Life  Ins.  Co,,  191  Pa.  207;  Hatch  v. 
Mutual  Life  Ins.  Co,,  120  Mass.  550;  Burt  v.  Union  Central 
Life  Ins.  Co,,  187  U.  S.  362 ;  Ritter  v.  Mutual  Life  Ins.  Co., 
169  U.  S.  139 ;  Lundholm  v.  Mystic  Workers,  164  111.  App.  472. 
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Testimony  given  before  the  grand  jury,  on  investigating 

the  cause  of  the  daughter's  death,  is  admissible  to  bind  the 

witnesses  who  gave  it.    See  Steele  Smith  Groc.  Co.  v.  Pott- 

s,  BviDENCBrdoc-   *««^  109  Iowa  413,  417;  Ford  v.  DilUy,  174 

dSic6?|?aSd'     Iowa  243.    The  parents  gav^  testimony  before 

Jury  minutes.      ^j^^  grand  jury,  tending  to  prove  that  the 

daughter  had  come  to  her  death  by  the  means  aforesaid.  This 
testimony,  as  seen,  is  binding  upon  the  parents.    If  it  was 

also  binding  upon  plaintiff's  administrator, 
missions: of       it  was  error  to  strike  same  out,  and  error 

solo  boneflcl&irv 

not  party  to        which  not  only  justifies,  but  would  ordinarily 

require,  the  granting  of  a  new  trial.  The 
avails  of  the  policy  sued  on  are  not  subject  to  the  claims  of 
creditors.  The  parents  are  the  sole  heirs,  the  real  parties 
in  interest,  the  estate — ^wherefore,  the  administrator  who  sues 
is  purely  a  nominal  party.  See  In  re  Bagnola,  178  Iowa  757, 
and  Christie  v.  Chicago,  B,  I.  &  P.  B.  Co.,  104  Iowa  707. 
It  foUows  that,  unless  there  be  some  competent  avoidance, 
the  trial  court  was  right  in  awarding  a  new  trial  because  it 
had  excluded  the  said  testimony  before  the  grand  jury. 

As  such  avoidance  it  is  urged  upon  us  that  the  ground 

of  the  motion  attacking  said  exclusion  was  overruled,  where- 

6.  Nin^^xx,:        f««.  we  may  not  sustam  the  order  made 

appeafTruie^'  because  of  the  exclusion.    This  argument  is 

affirmance.         based  upou  the  fact  that,  on  making  the  order 

granting  a  new  trial,  the  court  said : 

**When  I  decided  the  case,  I  was  under  the  impression 
that  the  evidence  was  of  such  nature  that  no  pleading  need 
be  made  by  the  plaintiff  alleging  a  waiver  of  notice  of  proof 
of  loss,  but,  upon  having  examined  the  case  thoroughly,  I  am 
satisfied  that  such  pleading  was  necessary,  and  the  objec- 
tion made  by  the  defendant  to  the  evidence  regarding  the 
proof  of  loss  should  have  been  sustained." 

The  real  reliance  of  appellant  seems  to  be  upon  the  fact 
that,  in  continuing  this  statement,  the  trial  judge  said :  '  *  For 
that  reason  the  motion  for  a  new  trial  is  sustained," — ^which 

Vol.  178  Ia.— 55 
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is  claimed  to  be  a  statement  that  sustaining  the  motion  rests 
wholly  upon  this  reason,  which  is  assigned  in  terms,  and  that, 
therefore,  all  the  other  grounds  of  the  motion  are  overruled. 
This  is  followed  out  by  the  claim  that,  if  we  must  find  the 
assigned  reason  to  be  an  untenable  reason,  we  must  reverse 
the  order  granting  a  new  trial,  which  is  all  logical,  if  the 
premise  be  sound. 

The  motion  did  present  the  ground  upon  which  the  court 
ruled,  in  terms.     It  is,  of  course,  true  that  this  particular 
ground  was  sustained,  and  true  that  the  court  does  say  that 
the  motion  '*is  sustained  for  that  reason."    It  is,  however, 
not  said,  in  terms  at  least,  that  other  grounds  of  the  motion 
do  not  affect  the  court,  nor  that  all  others  are  overruled. 
It  is  true,  also,  that,  if  there  was  no  error  in  taking  testi- 
mony surrounding  the  proofs  of  loss,  the  trial  court  gave 
a  wrong  reason  for  sustaining  the  motion.    But  ought  we  to 
interfere  with  an  act  which  merely  gives  the  second  oppor- 
tunity to  be  heard,  in  which  appellant  may  be  successful, 
merely  because,  from  good  reasons  for  a  new  trial,  exhibited 
in  the  motion,  the  court,  in  speaking  to  its  ruling,  selected 
one  that,  for  the  sake  of  the  argument,  is  not  good?    Suppose 
it  appeared,  on  an  application  for  a  new  trial,  that  the  entire 
support  for  a  judgment  was  confessedly  hearsay  testimony, 
and  that  it  was  made,  another  ground  that  the  prevailing 
party  did  not  need  the  money  awarded  by  the  judgment. 
Surely  we  would  not  disturb  an  order  granting  a  new  trial, 
though,  in  so  far  as  the  court  spoke,  it  declared  its  reason 
for  granting  a  new  trial  to  be  the  fact  that  such  money  was 
not  needed.    We  are  of  opinion  that  Murray  v.  CJiicago,  R.  /. 
&  P.  B.  Co.,  145  Iowa  212,  214 ;  Ilolman  v.  Omaka  &  C.  B. 
B.  &  B.  Co.,  110  Iowa  485,  486,  correctly  state  the  rale  to 
govern  here.    That  is,  where  a  motion  for  new  trial  is  sus- 
tained on  one  or  more  grounds  thereof,  and  is  not  overruled 
as  to  the  other  grounds,  there  shall  be  no  reversal,  except 
upon  a  showing  that  none  of  the  grounds  of  the  motion 
were  good. 
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There  is  but  one  other  possible  avoidance.  The  discre- 
tion to  grant  a  new  trial  is  a  judicial  one,  and,  if  it  appears 
as  matter  of  law  that  a  retrial  cannot  reach  a  different  result 

6.  nmw  triai,:  ^^*^  *^^  ^^^  ^^®  ^^»  ^*  would  abuse  that  dis- 
oow^^cerujnty  crction  to  grant  a  new  trial.  It  may  well  be 
onreSiiT''^^  anticipated  that  on  a  retrial  plaintiff  will 
^^^^  supply  that  plea  of  waiver,  the  absence  of 

which  was  the  reason  given  for  granting  the  new  trial.  If, 
assuming  such  plea  to  be  made,  we  can  now  say  plaintiff 
must  fail  on  the  new  trial,  then  she  should  not  have  been 
given  an  opportunity  which  means  only  to  indulge  in  a  retrial 
that  is  foredoomed  to  failure.  With  the  pleadings  thus  re- 
framed,  it  is  indicated  that,  on  one  hand,  it  will  be  claimed 
that  the  proof  was  insufScient,  and  that  there  is  no  waiver 
that  dispenses  with  a  sufficient  proof  of  loss;  on  the  other, 
that  the  conduct  of  the  insurer  waived  proof  of  loss,  by  some 
of  the  acts  which  have  been  held  to  operate  as  a  waiver  in 
eases  like  CorreU  v.  National  Accident  Society,  139  Iowa  36 ; 
Oriffith  V.  Anchor  Fire  Ins.  Co.,  143  Iowa  88;  McClure  v. 
Great  Western  Accident  Assn.,  141  Iowa  350;  2  Bacon's 
Benefit  Societies  &  Life  Ins.  (3d  Edition),  Sections  411 — 413 ; 
Niblack,  Mutual  Benefit  Societies,  Sections  378,  379;  Lazen- 
sky  V.  Supreme  Lodge,  31  Fed.  592;  Boyd  v.  Cedar  Rapids 
Ins.  Co.,  70  Iowa  325;  Harris  v.  Ph(Bnix  Insurance  Co.,  85 
Iowa  238,  240 ;  Bloom  v.  State  Ins.  Co.,  94  Iowa  359,  362,  363 ; 
Scott,  V.  Security  Fire  Ins.  Co.,  98  Iowa  67,  70 ;  Smith  v. 
Continental  Ins.  Co.,  108  Iowa  382,  390,  and  Soorholtz  v. 
Marshall  County  F.  M.  F,  Ins.  Co.,  109  Iowa  522. 

It  is  fairly  apparent  that  it  cannot  be  said  to  be  certain 
that  plaintiff  must  succeed,  and  that,  therefoife,  granting  a 
new  trial  to  defendant  was  an  abuse  of  discretion.  We  think 
the  order  made  was  no  abuse  of  the  discretion  lodged  in  the 
court,  and  said  order  is — Affirmed. 

Evans,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 
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State  of  Iowa,  Appellee,  v.  James  Dunn,  Appellant. 

INCEST:     Corpus  Delicti-~CozToboratloxL— Sofaciency.     Evidence  re- 

1  viewed,  and  held  (a)  to  support  a  verdict  of  guilt  of  incest^  and 
(b)  to  show  sufficient  corroboration  of  prosecutrix. 

WITNESSES:     Credibility— Cliaracter  and  Conduct— Effect     Prin- 

2  ciple  recognized  that  the  mental  attitude  and  conduct  of  a  wit- 
ness goes  only  to  the  weight  and  credibility  of  the  testimony  given 
by  the  witness. 

CBIMINAIa    LAW:      Tiial—- Instcaction8--C]uucacter    Evidence.    On 

3  the  subject  of  character  evidence,  defendant's  rights  are  fully 
protected  by  an  instruction,  (a)  that,  if  the  jury  entertained 
a  reasonable  doubt  of  defendant's  guilt,  upon  the  whole  record, 
they  should  acquit;  and  (b)  that  good  character  was  sufficient  to 
generate  such-  doubt,  even  though,  without  proof  of  good  char- 
acter, they  would  convict. 

Appeal  from  Decatur  District  Court. — ^H.  K.  Evans,  Judge. 

Friday,  December  15,  1916. 

Appeal  from  a  judgment  of  conviction  on  a  charge  of 
incest. — Affirmed, 

C.  W.  Hoffman  and  V.  R.  McOinnis,  for  appellant. 

George  Cosson,  Attorney  General,  and  Jo%n  Fletcher, 
Assistant  Attorney  General,  and  G.  W,  Baker,  County  Attor- 
ney, for  appellee. 

GAYNok,  J. — I.    The  defendant  was  indicted,  tried  and 
convicted  of  the  crime  of  incest  with  his  daughter,  Cecil 
Dunn.     Judgment  being  entered  upon  the  verdict,  he  ap- 
1.  INCEST :  carpus    P^l^d.     The   indictment   charges  that  the 
oratfori  ^'Suffl^    crimc  was  committed  on  the   19th  day  of 
ciency.  ^March,  1915.     The  defendant  relies  for  re- 

versal upon  the  following  points:     First,  that  the  evidence 
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was  insnfficient  to  justify  the  verdict;  second,  upon  errors 
alleged  to  have  been  committed  in  rulings  upon  the  admis- 
sion of  evidence;  third,  errors  in  instructions  given  to  the 
jury.  We  take  up  these  complaints  in  the  reverse  order  of 
their  assignment. 

At  the  time  of  the  happening  of  the  matters  complained 
of,  the  defendant  resided  with  his  family  at  the  town  of 
Weldon,  in  Decatur  County.  His  family  consisted  of  his 
wife,  a  son  and  a  daughter.  The  daughter,  Cecil,  was  at  that 
time  about  15  years  of  age.  The  son.  Pearl,  was  about  18 
years  of  age.  They  occupied  a  two-story  building,  sleeping 
rooms  above,  and  living  rooms  below.  At  a  time  somewhat 
prior  to  the  happening  of  the  matter  complained  of,  it  ap- 
pears  that  the  family  occupied  the  upstairs  rooms  for  sleep- 
ing purposes,  the  father  one  room,  the  son  another,  and  the 
daughter  a  third,  the  mother  sleeping  most  of  the  time  with 
the  daughter.  The  daughter  was  not  in  the  habit  of  early 
rising.  It  appears  that,  in  passing  from  the  room  occupied 
by  the  father,  it  was  necessary  to  pass  through  the  daughter's 
room.  She  testified  that  her  brother  was  in  the  habit  of 
rising  first,  but  sometimes  the  mother  got  up  first  and  built 
the  fires ;  that,  after  the  brother  and  mother  had  gone  to  the 
lower  rooms,  the  father  was  in  the  habit  of  coming  and 
getting  into  bed  with  her ;  would  claim  to  be  loving  her,  and 
take  improper  liberties  with  her  person.  She  testified  that  he 
had  done  these  things  nearly  ever  since  she  could  remember; 
that,  on  the  19th  day  of  March,  1915,  he  carried  his  purpose 
to  the  point  of  actual  intercourse.  She  states  her  ease  as 
follows : 

**Well,  he  came  into  my  room  and  mamma  had  got  up 
and  gone  down  stairs,  and  then  he  came  into  my  room  and 
he  wanted  to  love  me,  and  I  didn't  want  him  to  because  I 
didn't  think  it  very  nice  for  a  little  girl  to  act  that  way. 
I  didn't  want  him  to  do  it,  but  still  he  kept  on  acting  and 
wanting  to.  I  told  him  so,  and  still  he  wouldn't  stop.  I 
was  complaining  in  a  loud  whisper  that  it  hurt,  loud  enough 
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to  be  heard  down  stairs.  Mamma  came  to  the  door  and  called 
us  to  get  up.  As  soon  as  he  heard  her  coming  upstairs  he 
quit.  She  came  right  into  the  .room  where  we  were  at 
Father  was  in  bed  with  me  then.  I  just  had  on  my  night- 
gown. He  had  on  his  shirt,  underclothes  and  a  pair  of  light 
weight  pants.  I  didn't  tell  my  mother  of  what  had  hap- 
pened. I  just  hated  to.  I  couldn't  pick  up  heart  enough  to 
tell  her.  I  know  she  was  worrying  about  something.  I  think 
it  was  about  two  days  afterwards  my  brother  came  down- 
stairs and  asked  what  was  the  matter  with  her,  and  when 
he  went  out  doors  to  do  something,  she  asked  me  and  I  told 
her.  I  told  my  mother  what  my  father  had  done.  On  the 
evening  that  I  told  my  mother,  I  went  to  orchestra  practice. 
I  didn't  want  to  stay,  and  then  I  didn't  come  back  home 
any  more.  Haven't  been  back  since.  I  went  to  John  Pettis', 
my  cousin,  who  lives  right  across  the  street.  My  mother 
went  with  me  and  stayed  with  me  that  night.  It  was  about 
a  week  after  the  occurrence  that  I  went  before  the  grand 
jury." 

It  appears  that  the  indictment  was  returned  on  the  26th 
day  of  March.    On  cross-examination  she  testified : 

**I  have  been  very  bitter  towards  my  father  since  he 
gave  me  a  whipping,  sometime  before  this  occurred." 

She  further  testified  that  her  father  slept  downstairs  dur- 
ing the  first  part  of  the  year  1915,  and  until  after  he  was 
arrested;  that  the  defendant's  father  was  ill  and  slept  in 
the  room  downstairs,  and  the  father,  the  defendant,  slept 
down  there  on  a  cot  to  care  for  him;  that  during  that  time 
he  came  upstairs  in  the  morning  and  slept  part  of  the  time; 
came  up  to  her  room.  She  said  she  couldn't  tell  how  many 
times  her  father  came  to  her  room  in  the  morning  when  he 
was  attending  the  grandfather  in  the  night  in  the  room 
below;  that,  on  those  occasions,  he  would  come  to  her  room. 
She  further  testified  that  the  father  frequently  called  her, 
when  the  mother  could  not  get  her  up.    Galled  her  to  come 
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downstairs  and  help  the  mother;  that  she  wouldn't  do  it;  that 
she  stayed  in  bed  as  long  as  she  wanted  to;  that,  when  she 
went  any  place,  she  went  regardless  of  her  father  and 
mother;  that  she  took  other  people's  advice,  because  the 
parents  never  came  to  her  in  a  fatherly  or  motherly  way; 
that  that  is  the  reason  she  says  she  went  with  Leonard  McYey. 
She  says: 

"That  is  the  reason  I  didn't  pay  any  attention  to  them 
and  ran  with  Leonard  McVey  because  I  had  a  better  time 
with  him,  and  because  I  always  got  beat  around  home  if  I 
didn't  do  anything.  I  tried  to  act  decent.  I  was  my  own 
boss,  and  did  as  I  pleased.  I  think  it  was  just  two  days  after 
this  occurrence  before  I  told  my  mother.  I  couldn  't  tell  how 
long  my  father  was  in  my  room  that  morning.  I  should 
think  10  or  15  minutes.  This  was  about  7  o'clock  in  the 
morning  when  he  came  in."  n 

It  appears  that  the  mother  was  a  witness  before  the 
grand  jury,  and  was  called  as  witness  upon  the  trial.  She 
was  asked  whether  or  not,  about  7  o'clock  on  the  morning 
of  the  19th  of  March,  1915,  just  before  she  came  down  before 
the  grand  jury,  in  her  home  at  Weldon,  she  didn't  hear. her 
daughter  say  in  her  room  upstairs,  **it  hurts,"  and  whether 
she  went  upstairs  and  found  defendant  in  bed  with  her 
daughter.  Her  answer  was,  **Well,  I  don't  see  how  I  can, 
when  the  man  wasn't  at  home." 

*'Q.  Did  you  hear  these  things  f  A.  Not  that  short  a 
time  before  I  came  down  here,  I  didn't.  Q.  Well,  about 
that  timet  I  don't  say  it  was  exactly  the  19th,  but  about 
that  time,  A.  I  have  heard  her  say  that  so  blame  much  I 
couldn't  say  when  it  was.  She  is  always  hollering  that  word 
when  any  one  of  us  touches  her;  don't  make  any  difference 
if  her  grandfather  touched  her  she  hollered.  Q.  Did  you 
go  upstairs  and  find  your  husband  in  bed  with  her  along 
about  March,  1915 1  A.  I  sent  him  up  there  to  wake  her  up. 
Q.  Have  you  gone  upstairs  and  found  him  in  bed  with  her  ? 
A.    I  don't  understand,  not  to  say  in  bed  with  her,  I  didn't. 
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Q.  Where  did  you  find  him?  A.  He  was  sitting  on  the 
side  of  the  bed  with  her.  When  I  got  up  there  he  was 
sitting  on  the  side  of  the  bed.  That  was  quite  a  while  before 
I  came  down  before  the  grand  jury.  It  was  not  the  morn- 
ing I  heard  Cecil  say,  *  It  hurts. '  She  is  always  saying  that. 
Q.  The  morning  you  say  you  heard  her  say  'It  hurts/  you 
went  upstairs,  did  you  ever  hear  her  say  *It  hurts'  while 
she  was  upstairs  and  Dunh  was  up  there  with  her,  and  you 
went  up  and  found  Dunn  in  bed  with  her?  A.  Well,  I 
have  answered  it  two  or  three  times.  I  said  I  didn't  know, 
I  didn't  take  it  that  way.  I  have  heard  her  say  that  lots  of 
times.  Q.  Did  you  hear  her  say  that  when  Dunn  was  up- 
stairs with  her  in  March,  1915?  A.  Yes,  sir;  I  heard  her 
say  it.  After  I  heard  her,  I  didn't  go  upstairs  every  time. 
This  was  not  in  the  morning.  It  was  in  the  evening.  I 
went  upstairs  then.  I  found  him  and  her  there.  He  was 
not  in  bed  with  her.  He  was  in  the  room.  He  didn't  sleep 
upstairs  all  winter.  I  didn't  go  upstairs,  I  went  to  the  head 
of  the  stairs.  I  didn't  go  far  enough  to  see  where  my  hus- 
band was  that  morning.  I  didn't  find  him  in  bed  with  her. 
He  was  sitting  on  the  side  of  the  bed  begging  her  to  get  up 
and  go  to  school." 

She  was  then  asked  this  question : 

''I  will  ask  you  if  it  is  true  that  you  heard,  on  or  about 
the  19th  day  of  March,  1915,  Cecil  Dunn  while  she  was 
upstairs,  say  *It  hurts,'  then  if  you  went  upstairs  and  found 
your  husband  in  bed  with  her,  and  she  was  dressed  in  her 
night  clothes  and  he  had  on  his  pants — ^now  was  that  true, 
did  you  hear  that?  A.  I  have  answered  it  two  or  three 
times.  I  didn't  look  at  the  calendar.  I  never  found  him 
in  bed  with  her.  I  heard  her  say  that.  He  was  sitting  on  the 
side  of  the  bed  begging  her  to  get  up.  I  never  went  upstairs 
and  found  him  in  bed  with  her  in  March,  1915,  that  I  can 
remember  of.  Q.  You  say  that  you  never  found  him  in 
bed  with  Cecil  Dunn  at  your  home  in  Weldon  in  March, 
l&15t    A.    Not  that  I  remember  of.    Q.    Well  you  couldn't 
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remember  it  if  you  did?  A.  I  don't  remember.  Nobody 
would  have  brains  enough  to  remember  or  not  if  they  went 
through  with  what  I  have  since  I  have  been  married.  Q. 
Then  did  you  ever  find  your  husband  in  bed  with  Cecil  in 
March,  1915,  she  with  her  night  clothes  on  and  he  with  his 
pants  on?  A.  I  told  you  I  didn't  remember  ever  seeing 
them  in  bed  with  their  night  clothes  on.  She  may  have  had 
hers  on,  but  he  didn't.  Q.  Do  you  remember  seeing  her 
with  her  night  clothes  on  and  he  with  his  pants  on,  on  March 
19, 1915  ?  A.  No,  sir ;  hot  in  bed  together.  He  was  sitting  on 
the  side  of  the  bed,  no  more  than  I  would  do.  If  I  had 
taken  a  stick  and  licked  her  and  made  her  mind  me — that  is 
where  I  fell  down." 

She  was  asked  this  question : 

'  *  Did  you  stay  all  night  with  him  on  the  night  of  March 
19,  1915?  Didn't  you  leave  him  there  and  go  over  to  Mr. 
Pettis'  and  stay  all  night?  A.  Didn't  leave  him  for  good. 
I  was  persuaded  to  leave.  My  daughter  never  left  home. 
She  wasn't  at  home  when  I  left.  We  both  stayed  over  at 
Pettis'  that  night.  I  don't  remember  how  long  it  was  after 
that  before  I  came  down  before  the  grand  jury;  not  very 
long.  I  never  left  him  to  stay  away.  Had  been  away  a 
night  or  two  before  I  came  down  before  the  grand  jury. 
I  never  left  him  to  stay,  but  didn't  stay  with  him  between 
the  evening  I  went  over  to  Pettis'  and  the  time  we  came  before 
the  grand  jury.  As  a  matter  of  fact,  I  stayed  at  home  from 
March  19th,  being  Friday,  until  next  Tuesday.  Went  away 
on  Tuesday  evening.  At  the  time  I  left  on  Tuesday  evening, 
my  husband  had  come  home  from  sawing  wood  somewhere. 
When  my  husband  came  in,  I  didn't  get  him  his  supper. 
He  got  his  own  supper.  Before  I  left  that  evening,  I  had 
a  talk  with  my  husband  about  my  daughter." 

She  then  proceeds  to  say  that  the  talk  she  had  with  her 
husband  was  concerning  the  conduct  of  the  daughter,  and 
not  his  conduct.  She  further  claims  that  she  knew  nothing 
of  the  claim  against  her  husband  at  the  time  she  went  over  to 


874  State  v.  Dunn.  [178  Iowa 

Pettis';  that  she  learned  it  at  Pettis';  that  Pettises  told  her, 
and  that  was  the  reason  she  went  before  the  ^and  jury; 
that  Pettises  told  her  that  her  daughter  had  made  complaint 
to  them. 

This  is  the  State's  original  case.  In  cases  of  this  kind,  the 
law  does  not  require  that  the  party  injured  be  corroborated 
as  required  in  some  other  cases. 

The  testimony  of  the  defendant  was  to  the  eflfect  that 
the  defendant  had  always  borne  a  good  reputation  for  chas- 
tity in  the  community  in  which  he  lived;  that  the  daughter 
was  headstrong,  wilful  and  disobedient;  that  the  father 
severely  punished  her,  about  two  months  before  this  com* 
plaint  was  made ;  that  she  was  very  hostile  to  him  by  reason 
of  the  punishment;  that  he  had  forbidden  her  going  with 
certain  young  men,  among  them  Leonard  McVey;  that  he 
had  forbidden  her  going  to  the  Fielder  Hotel,  It  appears 
that  this  hotel  was  resorted  to  by  young  people  for  practic- 
ing with  an  orchestra ;  that  Cecil  was  a  member  of  this  orches- 
tra ;  that  young  boys  would  gatlier  there  and  frolic  with  the 
girls.  When  this  testimony  is  analyzed,  it  fails  to  show  any 
substantial  evidence  against  the  character  of  these  young 
men,  or  against  this  place.  No  witness  is  called  to  show  that 
this  place,  frequented  by  the  girl,  was  an  objectionable  place, 
and  the  defendant  himself,  when  on  the  stand  while  com- 
plaining of  the  girl's  visiting  this  place,  says: 

*'I  am  acquainted  with  the  reputation  of  the  place  (being 
the  hotel),  during  the  time  the  Fielders  kept  it.  It  was 
poor,  bad  talked  about.  I  heard  some  pretty  bad  talk  about 
Mrs.  Fielder.  Didn't  think  much  of  her  reputation,  would 
call  it  bad.  The  boys  that  frequented  the  place  would  be 
Leonard  McVey,  Miles  Parr,  Wayne  Parr  and  several  others. 
I  objected  to  my  daughter  keeping  company  with  Leonard 
McVey.  He  talked  pretty  bad  on  the  streets,  swore  pretty 
bad  on  the  streets.  I  didn't  think  he  was  a  fit  boy  for  her 
to  be  with.  She  was  young.  Thought  from  his  conduct  he 
was  not  a  proper  person  for  her  to  be  in  company  with.    I 
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went  up  there  after  her  twice.  I  whipped  her  on  account 
of  her  visiting  that  place,  about  two  months  before  this 
occurred.  The  reason  I  whipped  her  was,  when  I  came  home 
from  work,  I  asked  where  she  was.  My  wife  said  she  went 
up  town  to  see  me  to  get  some  money  to  go  to  a  picture  show. 
I  went  on  the  street  and  couldn't  find  her.  I  thought  I 
would  find  her  at  the  hotel.  Walked  up  on  the  door  step, 
heard  John  Fielder  say,  'Leonard  McVey,  you  and  Cecil  had 
better  cut  that  out. '  I  stood  a  few  minutes  and  then  opened 
the  door  and  stepped  in.  Cecil  was  lying  kind  of  across  the 
table,  Wayne  Parr  was  over  her,  on  the  other  side  of  Cecil. 
I  came  in  and  said,  'Mamma  wants  you  home..'  She  says, 
'Well.'  I  afterwards  saw  her  on  the  street  with  Leonard 
McVey  going  north  from  the  hotel  across  up  to  the  sidewalk 
by  the  hotel.  Leonard  went  west  and  she  went  home.  I  went 
in  and  said,  'Cecil,  where  have  you  been?'  She  wouldn't  tell 
me.  She  said,  *I  won't  do  it.'  I  said,  'Cecil,  I  dont  want 
to  have  to  whip  you.  You  know  if  I  have  to  whip  you  I  will 
have  to  whip  you  harder  than  I  want  to.  You  must  tell  me 
where  you  have  been.'  I  went  out  and  got  a  switch  and 
whipped  her  a  little.  She  said,  'If  you  quit  whipping  me, 
I  will  teU  you  where  I  have  been.'  She  says,  'I  was  down 
ttere  in  the  alley  watching  the  pictures,  I  and  Leonard 
McVey.'  I  said,  'Didn't  I  tell  you  I  didn't  want  you  to  go 
with  Leonard  McVey T  She  said,  'No  papa,  I  will  never  go 
with  him  any  more.'  After  that  I  saw  her  with  McVey, 
standing  on  the  walk  in  front  of  my  door." 

Speaking  of  the  23d  of  March,  when  he  came  home  and 
his  wife  didn't  get  him  any  supper,  he  says  that,  while  he 
was  eating  his  supper,  she  spoke  to  him  about  Cecil's  run- 
ning to  the  hotel,  and  being  ruined.  "She  said  she  was 
afraid  I  was  the  cause  of  it,  I  didn't  keep  her  away.  When 
I  came  home  that  night,  my  daughter  was  just  going  out  of 
the  house.  I  went  down  town  and,  when  I  came  back,  neither 
my  wife  nor  my  daughter  were  there.  She  didn't  come 
back  home  that  night.    My  wife  and  daughter  teft  home,  and 
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the  next  thing  I  knew,  they  came  down  here  and  had  me 
indicted."  He  denies  having  any  intercourse  with  his 
daughter. 

We  have  not  attempted  to  set  out  all  the  evidence  offered 
by  both  parties,  but  sufficient  to  show  that  the  record  pre- 
sents a  fair  question  for  the  jury.  The  pr(:wecuting  witness* 
2.  V7ITNBSSBB:  testimony  is  straight  and  to  the  point,  and,  if 
chaluJte/and  believed  to  be  true,  establishes  in  the  mind  an 
conduct:  effect  abiding  conviction  of  the  guilt  of  the  defend- 
ant. Whether  she  told  the  truth  or  not  was  for  the  jury's 
determination.  Evidence  of  her  mental  attitude  and  her  con- 
duct goes  only  to  the  weight  and  credibility  of  her  testimony, 
tending  to  show  a  motive  to  falsify,  but  it  is  not  sufficient 
to  destroy  the  testimony,  or  leave  it  without  probative  force. 
All  the  witnesses,  including  this  complainant,  were  before 
the  jury.    They  saw  them  and  heard  them  testify. 

Jt  will  be  noted  from  the  record  that  the  daughter  claims 
that  she  told  her  mother  of  her  father's  conduct  on  Tuesday, 
the  23d.  The  father  testifies  that,  when  he  came  home  on 
the  night  of  the  23d,  he  found  his  daughter  just  leaving  the 
home ;  his  wife  in  a  bad  mood.  She  refused  to  get  him  sup- 
per. She  talked  with  him  about  the  girl.  She  left  that 
uight ;  afterwards  went  before  the  grand  jury  with  her  daugh* 
ter,  and  did  not  return  until  after  he  was  indicted.  Her 
testimony  tends  strongly  to  corroborate  the  daughter's  in 
all  that  she  testified  to  concerning  the  conduct  of  the  father. 
She  was  apparently  a  very  unwilling  witness  on  the  trial.  Her 
mental  attitude  had  changed.  After  much  questioning,  she 
showed  herself  possessed  of  a  knowledge  of  conditions  about 
that  home  strongly  corroborating  the  daughter's  testimony 
as  to  what  occurred  on  the  19th,  though  she  seeks  to  explain 
it  away.  Upon  this  record,  we  not  only  think  that  the  jury 
was  justified  in  returning  the  verdict  that  it  did,  but  we 
think  it  had  ample  support  in  the  evidence,  from  our  view- 
point, after  a  careful  reading  of  the  record. 

II.    It  is  next  contended  that  the  court  erred  in  the 
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admission  of  evidence.  Upon  this  point,  we  have  to  say 
that  an  examination  of  the  record  shows  unusual  care  on 
the  part  of  the  court  to  protect  every  right  of  the  defend- 
ant, and  to  guard  all  avenues  through  which  prejudicial 
matter  might  reach  the  jury,  except  in  so  far  as  a  repro- 
duction of  what  actually  happened  might  have  in  producing 
that  effect.    No  error  here. 

III.  It  is  urged  that  the  court  erred  in  its  fifth  instruc- 
tion. The  only  objection  urged  to  this  instruction  before  it 
was  given  was  that  it  should  say  that  the  evidence  as  to  the 
3.  crihinalulw:  ^^^  character  should  be  considered  in  con- 
uoSiVchar-^*  nection  with  all  the  other  evidence,  in  deter- 
acter  evidence,  joining  the  guilt  or  innocencc  of  the  defend- 
ant. That  is  true.  We  think  the  instruction,  when  analyzed, 
though  not  couched  in  these  words,  conveys  to  the  jury  the 
idea  that  evidence  of  good  character  is  suflBcient  to  generate 
a  reasonable  doubt,  and  entitle  the  defendant  to  sCcquittal, 
even  though,  without  such  proof  of  good  character,  they  would 
convict.  The  jury  were  told  in  another  instruction  that,  if 
they  entertained,  upon  the  whole  record,  a  reasonable  doubt 
of  the  defendant's  guilt,  they  should  acquit  him;  that  good 
character  was  sufficient  to  generate  that  doubt  and  entitle 
the  defendant  to  an  acquittal,  even  though,  without  proof  of 
good  character,  they  would  convict.  We  think  the  instruc- 
tion fully  protected  the  rights  of  the  defendant,  and  was  a 
fair  expression  of  the  law,  and  that  defendant  has  no  grounds 
for  complaint. 

Upon  the  whole  record,  we  think  the  case  must  be,  and 
i8> — Affirmed. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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Cedar  Rapids  Fuel  Company,  Appellee,  v.  Illinois  Central 

Railroad  Company,  Appellant. 

OARRTTSRS!     Carriage  of  QoodA—Damage  by  Initial  Carrieir— -Non- 

1  liability  of  Teiminal  Carrier.  A  terminal  carrier  is  not  liable 
for  damage  to  an  interstate  shipment  of  goods  when  such  damage 
occurred  wholly  on  the  line  of  the  initial  carrier,  unless  such  lia- 
bility is  assumed  by  some  valid  contract. 

CARRTPiRS:    General  Freight  Agent — ^Authority— Agreement  to  Pay 

2  Damages.  On  the  question  of  the  implied  authority  of  a  general 
freight  agent  of  the  carrier  to  bind  the  carrier  by  an  agreement 
to  pay  damages  to  goods,  evidence  reviewed,  and  held  insufficient 
to  show  such  authority,  or  to  show  a  waiver  of  the  rules  of  the 
carrier,  expressly  withholding  said  authority  from  the  agent. 

CARRIERS:    General  Freight  Agent — ^Authority— Agreement  to  Pay 

3  Damages.  It  is  beyond  the  apparent  scope  of  authority  of  a 
generaf  freight  agent  to  promise,  on  behalf  of  the  carrier,  to  pay 
damages  for  which  the  carrier  is  not  responsible. 

Appeal  from  Linn  District  Court. — John  T.  Mopfit,  Judge. 

Saturday,  December  16,  1916. 

Action  to  recover  damages  for  injury  to  a  carload  of 
charcoal,  en  route  from  Carters,  Michigan,  to  Cedar  Rapids, 
Iowa,  the  same  having  been  damaged  by  fire  before  it 
reached  defendant's  line.  The  suit  is  bottomed  on  an  alleged 
agreement  of  defendant's  agent  at  Cedar  Eapids  to  pay  the 
claim.  A  jury  was  waived,  and  the  cause  tried  to  the  court, 
resulting  in  a  judgment  for  plaintiff,  and  defendant  appeals. 
~  Reversed. 

Orimm  <&  Tremn  and  Helsell  cfe  Helsell,  for  appellant. 
Tourtellot  &  Donnelly,  for  appellee. 

Deemer,  J. — A  carload  of  charcoal  was  shipped  by  P.  C. 
Desmond,  or  the  Desmond  Charcoal  and  Chemical  Compan}*, 
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from  Carters,  Michigan,  consigned  to  plaintiff,  at  Cedar 

1.  CARRiTOsrcai-    Kapids,  lowa.    It  was  received  by  the  Pere 

damagofyufii   Marqucttc    Railroad    Company,    the   initial 

nonuabumr*  of     Carrier,  and  routed  over  the  Chicago  &  North- 
terminal  carrier,  a.  -D   '1  >  -ft/T      'x  X 

western  Railway,  from  Manitowoc  to  a  con- 
necting point  on  the  defendant  line  of  road,  and  from  that 
point  to  place  of  destination  over  defendant's  railway.  The 
fuel  was  purchased  by  plaintiff  from  the  consignor,  1  o.  b. 
Cedar  Rapids.    It  was  stipulated  on  the  trial: 

* '  That  when  the  said  Pere  Marquette  car  arrived  at  Mani- 
towoc, Wisconsin,  on  July  27,  1912,  the  car  was  discovered 
on  fire  in  the  center  of  the  car,  and  which  fire  practically 
destroyed  the  body  of  the  car;  that,  after  the  fire  had  been 
put  out  and  the  contents  allowed  to  cool  off,  the  contents 
were  reloaded  into  C.  &  N.  W.  car  No.  72548,  and  forwarded 
from  Manitowoc  to  Cedar  Rapids  through  way  bill  No.  839, 
on  July  28, 1912,  arriving  in  Cedar  Rapids  on  August  8, 1912, 
as  per  original  way  bill,  which  is  hereto  attached,  the  said 
car  arriving  in  Cedar  Rapids  over  the  Illinois  Central  rail- 
road ;  that  all  of  the  damage  to  said  shipment  occurred  before 
it  reached  the  line  of  the  Illinois  Central  Railroad  Company, 
and  from  causes  over  which  it  had  no  control.  It  is  further 
agreed  that  the  Illinois  Central  Railroad  Company  received 
said  charcoal  at  its  station  at  Freeport,  Illinois,  same  having 
been  shipped  from  Carters,  Michigan,  over  the  Pere  Mar- 
quette Railroad,  via  the  Chicago  &  Northwestern  Railway 
at  Manitowoc,  Wisconsin,  for  transportation  to  Cedar  Rap- 
ids, Iowa,  and  that  said  shipment  was  made  under  the  terms 
and  conditions  of  a  certain  bill  of  lading,  a  true  copy  of 
which  is  attached  hereto,  marked  Exhibit  'A,'  and  made  a 
part  of  defendant's  answer  in  this  case." 

The  amount  of  the  damages  to  the  car  was  also  stipulated. 
At  the  outset,  it  is  to  be  noticed  that  defendant  was  the 
terminal  carrier;  that  the  damages  happened  on  the  line  of 
the  initial  carrier;  and  that  defendant  was  in  no  manner 
responsible  for  the  damages  done  to  the  goods.     In  these 
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cireumstanceB,  there  was  no  liability  on  the  part  of  the  ter- 
minal carrier.  What  is  known  as  the  "Carmack  Amend- 
ment'' imposes  liability  for  goods  damaged  or  destroyed  upon 
the  initial  carrier,  no  matter  where  the  loss  occurs.  Other 
carriers  en  route  are  not  primarily  liable  unless  the  damage 
occurs  on  their  line,  and,  as  no  part  of  the  damage  occurred 
on  defendant's  line  of  road,  it  is  not  responsible,  unless,  as 
contended  by  appellee,  plaintiff  herein,  defendant  company 
legally  obligated  itself  to  pay  the  damages.  KariscLs  City  8. 
B.  Co,  V.  Carl,  227  U.  S.  639 ;  Carter  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  146  Iowa  201 ;  Elliott  v.  Chicago,  M.  &  8t.  P.  R,  Co. 
(S.  D.),  150  N.  W.  777;  Charleston  &  Tf.  C.  R.  Co.  v.  Yam- 
mile,  35  Sup.  Ct.  Rep.  715;  Cincinnati,  N.  0.  cfe  T,  P.  R.  Co.  v, 
Rankin,  36  Sup.  Ct.  Rep.  555;  Georgia,  F,  &  A.  R.  Co.  v. 
Blish  Milling  Co.,  36  Sup.  Ct.  Rep.  541. 

Recognizing  this,  plaintiff  relies  upon  an  agreement  made 
by  it  with  an  agent  of  the  defendant  company,  whereby  it 
is  claimed  that  the  said  agent,  in  consideration  of  plaintiff's 

accepting  the  goods  and  saving  all  of  it  that 

2.  Carriers  :  gen-     . ,  ,  ,  .      ■•  ■•  i      «  -, 

erai  freight         it  could,  promised  and  agreed,  for  and  on 

agent :  author-      ,,,«*,.  ,  .  , 

ityiagrreement    behalf  of  his  Company,  that  said  company 

to  pay  damages.  r       ^  ?  x-       ^ 

would  reimburse  plaintiff  for  its  loss.  There 
is  ample  testimony  of  such  an  agreement,  made  by  plaintiff 
with  one  Kerr,  who  was  then  defendant's  local  freight  agent 
at  Cedar  Rapids ;  and  the  question  which  lies  at  the  threshold 
of  this  inquiry  is:  Had  the  agent  any  authority  from  his 
company  to  make  the  agreement? 

It  appears  that  this  agent  had  general  charge  of  defend- 
ant's freight  business  in  Cedar  Rapids.  But  his  authority 
was  expressly  limited  by  the  following  rules  of  the  company : 

''General  freight  department  rules  of  the  Illinois  Cen- 
tral Railroad  Company. 

**  Instructions  regarding  claims.  Payment  of  claims  not 
to  be  promised. 

**Rule  197.  Agents  are  not  authorized  to  promise  pay- 
ment of  any  claims  by  these  companies.     Agents  must  not 
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allow  daimants  to  see  investigation  papers  or  exhibition  re- 
ports unless  authorized  to  do  so  by  the  freight  claim  agents. 
Claims  to  be  referred  to  freight  claim  agent. 

"Rule  198.  All  claims  that  follow  drafts  must  be  re- 
ferred to  the  freight  claim  agent  before  payment,  accom- 
panied by  the  original  bill  of  lading  or  shipping  receipt  and 
original  freight  bills." 

These  rules,  with  others,  were  kept  by  the  agent  upon 
or  near  his  desk,  and  it  does  not  appear  that  they  were  ever 
changed,  modified  or  waived,  save  it  is  shown  that,  on  many 
occasions  when  damages  were  claimed  for  injury  to  or  loss 
of  goods,  the  claimants,  by  direction  of  this  agent,  made  out 
their  claims  and  presented  them  to  him,  and  they  were 
forwarded  to  the  company,  and  paid  or  rejected  by  it,  as 
circumstances  seemed  to  warrant.  The  exact  agreement  made 
by  this  agent,  according  to  the  testimony,  was  as  follows : 

**Mr.  Kerr  told  me  to  go  ahead  and  get  what  salvage 
I  could  out  of  the  car — present  my  claim  to  him — ^that  he 
would  0.  K.  it  and  I  would  get  the  money  from  the  railroad 
company." 

There  was  also  some  other  testimony  regarding  an  agree- 
ment made  by  plaintiff  with  one  Hepperly,  who,  it  seems, 
was  Kerr's  chief  clerk  in  the  freight  house.  This  testimony 
is  as  follows: 

''Finding  that  the  same  (damages)  would  reach  a  large 
figure,  I  again  rang  up  Mr.  Kerr  on  the  phone  and  advised 
him.  I  said,  'I  can't  go  any  further  towards  salvaging  this 
shipment,' — that  the  expense  would  be  great,  and  I  feared 
the  railroad  company — that  the  Illinois  Central  Railroad 
Company — ^would  refuse  to  pay  the  claim.  Mr.  Kerr  was  out 
of  the  city  at  the  time,  but  his  chief  clerk  wired  him  my 
message  and  received  the  reply,  instructing —  Q.  Was  this 
reply  communicated  to  you?  (Objected  to  by  the  defendant 
for  the  same  reasons  stated  in  the  objection  last  above.  The 
objection  overruled  and  the  defendant  excepts.)     A.    It  was. 

Vol.  178  Ia.— 56 
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Q.  By  whom?  A.  By  Mr.  Hepperly.  Q.  What  did  he  say 
to  you?  (Objected  to  by  defendant  for  the  same  reasons  as 
stated  in  the  last  objection.  Objection  overruled.  Defend- 
ant excepts.)  A.  Instructed  me  to  go  ahead  with  the  salvage 
of  this  shipment,  as  long  as  I  had  started  it,  and  that  the  rail- 
road company  would  pay  the  claim.  Q.  That  is,  your  claim 
for  damages?  (Same  objection,  same  ruling.  Defendant  ex- 
cepts.) A.  Tes,  sir.  I  paid  for  this  carload  of  coal  a  long 
time  after  I  received  it  from  the  railroad  company.  I  paid 
the  freight  to  the  Illinois  Central  Railroad  Company  possibly 
a  week  after  I  accepted  and  unloaded  the  car.  I  paid  for 
the  coal  probably  30  or  40  days  afterwards,  under  threat  of 
a  sight  draft.  Q.  Now,  had  it  not  been  for  these  promises 
that  you  had  with  Mr.  Kerr  and  the  chief  clerk  of  the  railroad 
company,  would  you  have  taken  the  car?    A.    I  wouldn't." 

This  witness  also  testified  as  follows: 

**  Since  Mr.  Kerr  has  been  freight  agent  of  the  defend- 
ant company,  I  have  dealt  with  him  in  regard  to  freight 
shipments.  There  was  no  other  agent  of  the  defendant  com- 
pany in  Cedar  Rapids,  except  their  commercial  traveling 
agent,  who  listed  my  business  and  gave  me  information  in 
regard  to  empties.  I  made  arrangements  in  regard  to  ship- 
ping in  and  out  of  Cedar  Rapids  with  Mr.  Kerr,  who  had  an 
office  in  Cedar  Rapids.  ...  In  other  transactions,  Mr. 
Kerr  never  tried  to  keep  me  from  filing  my  claim  for  damages 
to  freight,  but  he  always  advised  me  to  file  my  claim.  I  have 
made  claims  for  damages  that  didn't  get  paid,  claims  for 
damages  to  freight.  I  know  that  every  railroad  company 
has  a  freight  claim  agent  as  an  official  of  the  railroad.  I 
know  that  my  claims  go  to  the  general  agent  finally.  .  .  . 
The  communication  I  got  from  Mr.  Hepperly  was  a  telephone 
message.  There  was  no  written  communication.  The  tele- 
gram passing  from  someone  to  someone  else  was  not  directly 
to  me  .  .  .1  made  the  claim  to  the  railroad  company  im- 
mediately after  I  got  the  coal  salvaged,  a  week  or  two  after 
I  took  possession.*' 
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Prom  this  record,  it  is  clear  that,  at  best,  Hepperly,  the 
cliief  clerk,  had  no  greater  authority  than  Kerr ;  and  if  Kerr 
had  no  authority  to  make  such  a  promise  as  is  here  relied 
upon,  Hepperly  had  none. 

The  case  must  turn,  then,  upon  the  authority  of  Kerr. 
Manifestly,  he  had  no  express  authority  to  make  any  such 
promise.  In  fact,  such  power  was  expressly  withheld.  If 
authority  be  found,  it  must  be  implied,  or  the  instructions 
to  the  agent  must  have  been  waived,  and,  notwithstanding 
the  rules,  the  agent  given  authority  to  make  such  contract. 
This  latter  authority  may  be  found  from  direct  testimony, 
or  may  arise  out  of  the  conduct  of  the  parties.  We  do  not 
think  there  is  sufficient  testimony  to  show  a  waiver  of  the 
rules,  or  that  there  was  any  change  made  in  the  powers  con- 
ferred upon  the  agent.  Whilst  this  agent  had  many  times 
directed  claimants  to  make  out  their  claims  and  present  them 
to  him,  he  never,  at  any  time,  undertook  to  pay  them  himself, 
or  promise  that  his  company  would  pay  them.  He  simply 
acted  as  an  agent  for  the  forwarding  of  the  claims,  leaving 
the  allowance  or  disapproval  thereof  to  his  principal,  the 
railway  company.  This  was  the  course  of  business,  and  both 
parties  followed  it  in  this  case,  save  that  plaintiff  now  claims 
that  the  agent  expressly  acknowledged  the  justice  of  the  claim 
against  his  company,  and  promised  to  pay  the  same. 

This  last  agreement  was  unlike  any  theretofore  made  by 
this  agent,  and  it  is  not  shown  that  defendant  had  any  knowl- 
edge or  notice  thereof;  so  that  there  is  nothing  in  the  claim 
of  waiver  or  of  extension  of  authority,  beyond  that  covered 
by  his  instructions  from  his  principal.  The  only  doubtful 
question  in  the  case  is  whether  or  not  the  agreement  was 
within  the  apparent  scope  of  the  agent's  authority. 

A  railway  company,  of  necessity,  has  a  large  number  of 
agents  and  many  departments  of  service.  Local  agents,  as  a 
rule,  have  special  ijnd  limited  authority,  and  can  only  act 
with  reference  to  the  work  to  be  done  by  the  department  in 
which  they  are  employed.    Plaintiff  testified  that  he  knew 
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this,  and  was  advised  that  the  company  had  a  freig^ht  claim 
agent,  and  that  his  claims  had  to  go  to  the  general  agent 
finally.  He,  himself,  became  skeptical  of  Kerr's  authorily 
and  undertook  to  confirm  it;  but  the  confimiation,  if  any, 
was  by  Kerr's  chief  clerk,  who,  as  we  have  said,  had  no  author- 
ity to  speak  for  the  company  in  this  matter,  and  no  greater 
authority  than  Kerr  himself  had  to  make  such  a  contract  as 
is  here  sued  upon.  In  these  circumstances,  we  are  of  opinion 
that  Kerr  had  no  authority,  either  express  or  implied,  to 
make  a  contract  binding  his  company  to  pay  absolutelj 
claims  for  damages  made  by  a  shipper,  or  to  arrange  with  the 
shipper  to  take  the  goods,  make  what  he  could  out  of  them, 
and  to  reimburse  the  shipper  for  any  loss  he  might  suflfer. 
The  question  is  not  new  to  this  court.  See  Betts  v.  Chicago, 
B.  &  Q,  R.  Co.,  150  Iowa  252 ;  McLagan  v.  Chicago  &  N.  W. 
B.  Co.,  116  Iowa  183. 

Moreover,  it  must  be  remembered  that  defendant  was 
under  no  legal  obligation  whatever  to  pay  for  the  damages 
done  the  goods  while  in  the  possession  of  the  initial  or  con- 

necting  carrier.    Subject  to  his  rights  of  in- 
'  erai  freight        spcction,  ctc.,  plaintiff  was  bound  to  receive 

agent :  author-     ^,  -i         t^.    -I'-i  ^i  ■  -i 

ity :  agreement    the  goods.    It  did  SO  as  the  Consignee  under 

to  pay  damages. 

the  bill  of  lading  issued  by  the  initial  carrier, 
and  could  not,  at  any  time,  be  heard  to  say  that  the  damage 
done  the  goods  amounted  to  a  conversion  thereof  by  any  of 
the  connecting  carriers.  The  defendant's  agent  was,  there- 
fore, promising  to  pay  plaintiff's  damage  for  which  defend- 
ant was  not  responsible ;  and  that  this  was  beyond  the  scope 
of  his  authority  must  be  apparent.  It  is  suggested  in  argu- 
ment, however,  that  plaintiff  was  not  obliged  to  take  the 
goods,  and  that  it  did  so  only  because  of  the  agent's  promise 
to  make  good  the  loss.  Now,  while  plaintiff  might  not,  because 
of  the  nature  of  its  contract  with  the  consignor,  be  required 
to  accept  the  goods,  as  they  were  to  be  delivered  to  it  f .  o.  b. 
Cedar  Rapids,  it  did  accept  them  as  such  consignee,  as  it  had 
a  right  to  do,  and  chose  to  rely  upon  the  promise  of  an  agent 
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to  pay  damages  for  which  his  company  was  not  liable.  lu 
such  circumstances,  we  think  the  promise  was  not  only  beyond 
the  scope  of  the  agent's  authority,  but,  if  given  effect,  it 
would  operate  as  a  convenient  cloak  for  the  granting  of 
rebates,  thus  perverting  the  very  object  of  the  Elkins  Amend- 
ment to  the  Interstate  Commerce  Act.  That  there  was  no 
conversion  of  the  goods,  see  Parsons  v.  United  States  Express 
Co,,  144  Iowa  745,  750 ;  Clark  v.  American  Express  Co.,  130 
Iowa  254;  Avltman  E,  &  T.  Co,  v,  Chicago,  B.  I.  &  P.  R,  Co,, 
143  Iowa  561.  And  as  to  construing  the  Elkins  Interstate 
Commerce  Act,  see  Union  Pac.  R.  Co,  v,  Goodridge,  149  U.  S. 
680.  And  as  to  authority  of  local  agents  in  general,  see  RicTi- 
mond  V.  Oreeley,  38  Iowa  666 ;  Wolf  v.  Davenport,  I.  &  D. 
R.  Co.,  93  Iowa  218.  Chicago,  M.  &  St.  P.  R,  Co.  v.  Kelm 
(Minn.),  141  N.  W.  295,  is  clearly  in  point,  and  the  principles 
there  announced  are  governing  here.  The  trial  court  was  in 
error  in  holding  the  promise  made  by  the  agent  Kerr  binding 
upon  the  company,  and  the  judgment  must  be,  and  it  is, — 
Reversed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


H.  S.  Chase  &  Company,  Appellee,  v.  Louis  J.  Evans  et  al., 

Appellants. 

LAin>LOBD  AND  TENANT:     Leases^Abandomnent  by  Tenant — 

1  Be-Leasing  by  Landlord — ^Effect.  The  act  of  a  landlord  in  re- 
leasing premises  abandoned  by  his  tenant  may  have  a  very  material 
bearing  on  the  landlord's  right  to  treat  the  abandoning  tenant's 
lease  as  still  alive;  and  that  such  re-leasing  may  not  detrimentally 
affect  such  right,  the  landlord  must  exact  an  agreement  accordingly 
from  the  abandoning  tenant. 

LANDLOBD  AND  TENANT:     The  Belation — ^Evidence.    Where   a 

2  landlord,  upon  the  abandonment  of  the  premises  by  his  tenant, 
allowed  the  tenant's  creditors  to  take  possession  of  the  premises, 
under  an  arrangement  to  pay  a  stated  rental,  and  with  provision 
for  the  termination  of  the  arrangement,  the  question  whether  the 
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relation  of  landlord  and  tenant  was  created  is,  at  the  least,  for 
the  jury. 

LANDLORD  AND  TENANT:     Leases— Abandomne&t  by  Tenant — 

3  Acceptance  by  Landlord — ^Evidence.  The  abandonment  of  prem- 
ises by  a  tenant  and  the  unqualified  acceptance  of  such  abandonment 
by  the  landlord  terminate  the  lease.  On  such  issue,  the  abandoning 
tenant  may  show: 

(a)  That,  after  his  abandonment,  the  landlord  remodeled  the 
premises  for  other  uses;  and 

(b)  That  the  landlord  did  not  notify  him  (the  abandoning 
tenant)  that  he  (the  landlord)  was  taking  possession  for  the  ten" 
ant 'a  benefit. 

Appeal  from  Polk  District  Court. — ^W.  H.  McHenby,  Judge. 

Saturday,  December  16,  1916. 

This  is  an  action  to  recover  rent  alleged  to  be  due  for 
business  property  in  the  city  of  Des  Moines.  There  was  a 
trial  to  a  jury.  At  the  close  of  the  testimony,  the  court  sus- 
tained plaintiff's  motion  to  direct  a  verdict  for  $2,795.22. 
Judgment  was  rendered  against  defendant  E,  M.  McCray  for 
that  amount,  and  he  appeals. — Reversed. 

Ouy  Miller,  for  appellants. 
Henry  &  Henry,  for  appellee. 

Preston,  J. — Defendant  E.  M.  McCray  is  the  only  one 
appearing  and  contesting  the  action,  and  he  is  the  only  one 
against  whom  judgment  was  entered.  Plaintiflf 's  petition  was 
filed  December  16,  1914,  and  alleges  that  defendants  are  in- 
debted to  it  in  the  sum  of  about  $2,700,  on  a  lease  of  the 
premises  for  the  period  between  the  time  the  defendant  and 
the  Evans  Company  vacated  the  property,  and  when  it  is 
claimed  the  plaintiff  rerented  the  same.  The  written  lease 
was  executed  February  5,  1912,  between  H.  S.  Chase  &  Com- 
pany, party  of  the  first  part,  and  the  Evans  Company  and 
Louis  J.  Evans,  John  Evans  and  E.  M.  McCray,  parties  of  the 
second  part.    The  lease  is  signed  as  follows: 

''H.  S.  Chase  &  Co.,  First  Party,  by  H.  S.  Chase,  Pres. 
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The  Evans  Co.,  by  Lou.  Evans.    Lou.  Evans,  John  Evans, 
E.  M.  McCray." 

The  defendant  E.  M.  McCray  denies  liability,  alleging 
that,  after  the  premises  were  abandoned,  the  landlord  took 
possession  of  the  same  and  leased  them  to  other  persons,  and 
thereby  released  said  defendant  and  accepted  another  tenant 
in  his  place;  that  this  defendant  surrendered  the  premises 
to  the  plaintiff,  and  the  plaintiff  accepted  the  surrender  of . 
the  same  and  permitted  the  same  to  be  remodeled  by  a  nenv 
tenant  without  the  consent  of  this  defendant,  and  therefore 
released  him  froI^  any  further  obligation  under  the  lease. 

The  Evans  Company  is  a  corporation,  and  E.  M.  McCray 
and  the  others  were,  at  the  time  of  the  executioa  of  the  lease, 
members  thereof.  The  lease  was  to  run  for  a  period  of  10 
years  and  8  months  from  February  1,  1912,  at  a  monthly 
rental  of  $275.  The  company  began  to  conduct  a  restaurant 
therein.  Sometime  thereafter,  defendant  McCray  sold  out 
his  interest  in  the  company  to  John  Evans,  and  ceased  to  be 
connected^  with  the  concern ;  some  7  or  8  months  after  that, 
the  company  and  John  and  Louis  Evans  ceased  to  operate 
the  cafe  and  closed  the  doors  of  the  establishment,  and,  as 
defendant  contends,  abandoned  the  premises. 

Appellant  claims  that  the  alleged  abandonment  was  about 
the  first  of.  January,  1914;  but  some  of  defendant's  evidence 
at  least  tends  to  show  that  this  was  about  the  last  of  March 
or  first  of  April,  1914.  At  any  rate,  a  short  time  thereafter, 
certain  creditors  oi  the  Evans  Company  held  a  meeting,  at 
which  the  plaintiff,  one  of  the  creditors  of  the  Evans  Com- 
pany, was  represented.  The  Evans  Company  and  some  of  the 
others  were  also  represented  at  this  meeting  by  an  attorney ; 
but  this  defendant  was  not  represented  at  any  of  the  meetings 
of  the  creditors,  and  did  not  consent  to  anything  that  was 
done  by  the  creditors  with  respect  to  the  leased  premises. 
The  creditors  decided  to  appoint  from  their  number  a  com- 
mittee of  three,  for  the  purpose  of  reopening  the  restaurant . 
and  operating  the  same.    The  plaintiff,  through  its  president. 
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H.  S.  Chase,  agreed  with  the  creditors  of  the  company  that 
they  might  take  possession  of  the  premises  and  pay  a  morithly 
rental  of  $300,  $275  per  month  being  the  rental  charge  to 
the  creditors  for  their  use  of  the  premises,  and  $25  per  month 
to  be  applied  upon  the  back  rent  of  the  Evans  Company. 
This  contract  was  in  writing,  bnt  had  been  lost,  and  was  not 
produced  at  the  trial.  Under  this  agreement,  the  creditors 
of  the  Evans  Company  took  possession;  but  the  exact  date 
is  not  disclosed,  for  the  reason  that  the  court  refused  to 
permit  such  testimony  to  be  given.  But  the  creditors  com- 
menced to  pay  rent  on  April  15,  1914,  and  continued  to  pay 
rent  until  October  15,  1914,  30  days  prior  to  which  last  men- 
tioned date,  written  notice  was  served  upon  plaintiff  by  the 
creditors  of  an  intention  to  surrender  the  property  on  Octo- 
ber 15,  1914. 

Defendant  claims  that,  during  the  time  the  creditors 
had  possession  of  the  premises,  they  remodeled  them,  making 
a  cigar  store  out  of  the  front  part  and  a  cafeteria  out  of  the 
rear  part  of  the  room,  one  C.  C.  Taft  paying  rent  for  the 
front  part  of  the  store.  But  the  court  refused  to  allow  de- 
fendant to  prove  some  of  these  circumstances. 

When  the  creditors  surrendered  the  premises  to  plaintiff, 
October  15,  1914,  plaintiff  took  possession  of  the  same  and 
made  an  effort  to  rent  it,  took  possession  of  the  personal 
property  in  the  front  end  of  the  store,  and  either  sold  or 
credited  the  same  on  the  rent  account.  The  property  was 
rented  again  by  plaintiff.  May  1,  1915,  and  no  claim  is  made 
for  any  rent  subsequent  to  that  date. 

The  foregoing  is  the  substance  of  appellant's  statement 
of  the  facts,  and  is  not  disputed  by  appellee,  except  it  claims 
that  the  creditors*  agr^ment  contained  a  provision  that  noth- 
ing therein  should  affect  the  rights  of  the  landlord  under  the 
original  lease.  There  is  evidence  to  this  effect.  But  the 
question  is,  or  one  question,  whether  defendant  McCray  is 
bound  thereby,  he  not  having  been  represented  at  the  time 
the  agreement  was  made. 
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The  real  question  in  the  case,  we  take  it,  is  whether  or 
not  there  was  an  abandonment  of  the  premises  by  the  lessees, 
and  an  acceptance  by  the  plaintiff,  the  lessor.  As  stated,  the 
trial  court  excluded  some  of  the  evidence  offered  by  defend- 
ant, and,  as  we  think,  erroneously  so,  because  the  evidence 
excluded  would  have  a  bearing  upon  the  question  as  to 
whether  there  was  an  abandonment  and  an  acceptance  thereof 
by  plaintiff,  and  would  tend  to  sustain  defendant's  conten- 
iiojL    This  matter  will  be  referred  to  later  in  the  opinion. 

We  shall  not  attempt  to  go  into  the  evidence  in  detail, 
but  state  our  conclusion  that  there  was  sufiScient  evidence  to 
take  the  case  to  the  jury  on  the  questions  above  indicated. 
It  is  largely  a  question  of  fact  whether  there  was  a  surrender 
and  acceptance  by  plaintiff,  or  whether  plaintiff  took  posses- 
sion for  the  benefit  of  this  defendant.  We  ought,  perhaps,  to 
refer  to  the  testimony  of  the  defendant  as  to  the  conversation 
this  defendant  testifies  to  with  the  president  of  the  plaintiff 
company.    He  says : 

"I  had  a  talk  witli  H.  S.  Chase  in  the  fall  or  winter  of 
1913  about  my  liability  on  this  lease.  It  was  before  the  com- 
pany went  out  of  business,  about  7  or  8  months.  The  con- 
versation was  in  Mr.  Chase's  store  on  Walnut  Street,  and  I 
told  liim  that  I  wanted  to  be  released  from  the  lease  and 
asked  him  if  I  could  get  off  of  it.  I  told  him  I  intended  to 
sell  out.  He  told  me  I  didn't  need  to  worry  about  it,  or 
didn't  need  to  be  off,  or  something  like  that.  He  said  he 
would  be  glad  to  have  it  himself  in  case  it  was  possible  to 
get,  and  that  he  would  be  glad  to  have  the  premises  back. 
He  said  it  was  very  cheap  rent  we  were  paying,  and  that  he 
could  probably  rent  for  more  than  we  were  pajdng." 

This  evidence  is  not  denied,  although  Chase  was  .a  wit- 
ness. Whether  this  evidence  alone  was  sufficient,  we  do  not 
determine.  There  are  other  circumstances  in  the  case  bearing 
upon  the  question  as  to  whether  there  was  a  surrender  of 
the  premises  to  plaintiff  and  an  acceptance.  As  to  the  law, 
some  of  the  cases  relied  upon  are  cited  by  both  sides. 
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It  is  contended  by  appellee  that,  where  leased  premises 
are  abandoned  by  a  tenant,  the  landlord  has  the  right  to  take 
possession  of  the  same  for  the  protection  of  the  tenant  and 
to  attempt  to  relet  the  same  for  the  benefit  of  the  tenant,  and 
such  taking  possession  does  not  constitute  a  surrender  of  the 
lease  by  agreement  of  the  parties  or  by  operation  of  law. 
On  the  other  hand,  it  is  contended  by  appellant  that,  where 
a  tenant  abandons  leased  property  and  the  abandonment  is 
accepted  by  the  landlord,  the  obligations  of  each  party  under 
the  lease  cease  and  determine,  and  they  cite,  to  sustain  this, 
Eean  v.  Rogers,  146  Iowa  559 ;  24  Cyc.  1372.  And  they  say 
that  evidence  of  the  fact  that  the  leased  premises  were  rented 
to  other  parties  and  remodeled  is  material  as  bearing  upon 
the  question  as  to  whether  or  not  the  abandonment  of  the 

* 

tenant  was  accepted  by  the  landlord,  citing  the  same  cases 
and  Higgins  v.  Street  (Okla.),  13  L.  R.  A.  (N.  S.)  398,  and 
note ;  and  other  cases. 

They  also  contend  that,  where  a  landlord  takes  possession 
of  leased  premises  abandoned  by  the  lessee  and  rents  them 
to  another,  the  landlord  must  notify  the  first  tenant  that  the 
premises  are  rerented  for  the  tenant's  benefit,  or  it  will  consti- 
tute an  acceptance  of  the  abandonment  and  put  an  end  to  the 
lease,  citing  £tgain  the  two  cases  first  before  cited,  and  Armour 
Packing  Co.  v.  Des  Moines  Pork  Co.,  116  Iowa  723 ;  Gray  v. 
Kaufman  Dairy  &  Ice  Cream  Co,,  162  N.  Y.  388.  And  fur- 
ther, that,  upon  abandonment  by  the  tenant  of  leased  prem- 
ises, the  landlord  has  three  remedies :  First,  he  may  at  once 
enter  and  terminate  the  contract  and  recover  the  rent  up  to 
the  abandonment ;  or,  second,  he  may  suffer  the  premises  to 
remain  vacant  and  sue  on  the  contract  for  the  entire  rent; 
or  he  may  give  notice  to  the  tenant  of  his  refusal  to  accept 
a  surrender,  and  sublet  the  premises  for  the  unexpired  term 
for  the  benefit  of  the  lessee  to  reduce  his  damages,  citing 
Higgins  v.  Street,  supra. 

The  trial  court  seemed  to  think  that  the  relation  of 
defendant  McCray  to  the  lease  was  that  of  a  guarantor,  and 
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also  seemed  to  think  that  there  was  no  consideration  for  the 
1.  Landlord  AND     s^^rrcnder  of  the  premises;  but  these  ques- 
i  abandonmOTt^'  ^^^^  ^^®  ^^^  pleaded  nor  argued.    The  trial 

i4s?n|byuSid-  court  held,  as  indicated  by  it,  that  it  was 
lord .  effect.        agreed  between  defendant  and  plaintiff  that 
the  reletting  of  the  premises  to  the  creditors  of  the  Evans 
Company  should  not  constitute  a  release  of  the  obligations 
of  the  defendant  McCray  under  the  lease.    But  we  think  this 
'  fnding  is  not  sustained  by  the  record.    The  only  testimony 

we  discover  concerning  this  is  that  given  by  H.  S.  Chase,  who 
testifies  that  it  was  agreed  between  plaintiff  and  the  creditors 
of  the  Evans  Company  that  the  taking  of  possession  by  cred- 
itors should  not  prejudice  the  rights  of  plaintiff  in  the  orig- 
inal lease.  But,  as  stated,  it  is  not  shown  that  McCray  was 
present  or  represented  at  this  meeting,  and  it  is  contended  by 
appellant  that  he  was  not  so  present  or  represented. 

The  trial  court  also  took  the  view  that  there  was  no 
lease  between  the  creditors  of  the  Evans  Company  and  the 
plaintiff.    Some  of  the  witnesses  say  that  there  was  no  new 

lease  to  the  creditors;  but,  from  an  exami- 
'  TENANT^he^e-  nation  of  this  evidence,  we  think  the  wit- 

n  esses  so  testifying  meant  that  there  was  no 
written  evidence  of  the  lease.     If  plaintiff  surrendered  or 
relet  to  the  creditors  of  the.  company  the  leased  premises, 
whereby  they  became  liable  for  the  payment  of  $300  per 
month  as  rent,  and  were  not  permitted  to  terminate  the 
agreement  until  30  days'  notice  in  writing  had  been  given 
to  plaintiff  of  an  intention  so  to  do,  as  we  understand  the . 
written  contract  to  provide,  then  there  was  a  lease;  at  least 
that  was  a  question  for  the  jury  whether  plaintiff  did  relet 
the' property  to  the  creditors,  and  whether  the  creditors  were 
tenants  of  the  plaintiff  under  a  tenancy  from  month  to  month, 
especially  as  to  the  defendant  McCray,  who  claims  to,  have 
had  an  agreement  with  plaintiff  for  a  surrender. 
In  Kean  v.  Rogers,  supra,  at  page  563,  we  said : 
'*So,  also,  reletting  the  premises  is  not  always  conclu- 
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sive.  If  the  landlord  relets  on  account  of  the  tenant,  it  is 
a  circumstance  of  no  value ;  but  if  the  landlord  relets  on  his 
own  account  without  notifying  the  original  lessee,  and  he 
does  not  consent  thereto,  such  reletting  is  generally  held  to 
show  an  acceptance  of  the  surrender,  unless  the  lease  ^itself 
provides  for  such  reletting.  There  was  no  provision  rdating 
thereto  in  the  lease  in  question,  and  the  use  of  the  premises  by 
Mr.  Emery  and  the  plaintiff's  demand  for  the  rent  therefor 
furnished  evidence  tending  to  support  the  claim  of  the  defend- 
ant that  there  was  a  mutual  surrender  of  the  lease.  .  .  . 
It  is  also  the  general  rule  that  an  absolute  and  unqualified 
taking  of  possession  by  the  landlord  shows  an  acceptance, 
unless  the  landlord  indicates  to  the  tenant,  at  that  time,  his 
purpose  to  hold  him  liable  for  the  rent.  In  this  case  the 
plaintiff,  through  his  agent,  took  such  possession  without  a 
word  to  the  defendant  Hofmaster.  It  is  true  that  several 
months  thereafter  he  notified  Hofmaster  that  he  intended  to 
hold  him  for  the  rent;  but,  when  a  complete  surrender  has 
taken  place,  a  lease  cannot  be  revived  by  the  action  of  only 
one  party  thereto." 

See,  also,  Artnour  Packing  Co.  v.  Des  Moines  Pork  Co., 
116  Iowa  723. 

2.  We  shall  now  refer  as  briefly  as  may  be  to  some  of 
the  evidence  excluded  by  the  trial  court  which  we  think  would 
have  a  bearing  upon  the  issue.    Defendant  should  have  been 

permitted  to  show  that  the  front  part  of  the 

3.  Landlord  AND      i  j  •  i  j     •    x 

tbnant: leases:  leased  premises  was  changed  into  a   cigar 
by  tenant:  ac-     storc.    And  defendant  should  have  been  per- 

ceotance  by 

landlord :  evi-     mitted  to  show  that  he  did  not  receive  a 

dence. 

notification  from  plaintiff  subsequent  to  Oc- 
tober 15,  1914,  that  plaintiff  had  taken  possession  of  the 
promises  for  defendant's  benefit.  There  may  be  other  similar 
questions,  but  we  shall  not  notice  them  specifically.  The 
error  is  not  likely  to  occur  upon  a  retrial. 

For  the  reasons  given,  the  judgment  of  the  district  court 
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is   reversed  and  the  cause  remanded   for  a   new   trial. — 
Reversed  and  Bemanded, 

Evans,  C.  J.,  Debmeb  and  Weaver,  JJ.,  concur. 


Bbrtha  Chbistophbbson,  Appellant,  v.  Incorporated  Town 

OP  Forest  City,  Appellee. 

MUKIdPAL  COBPORATIOKS:  Streets  and  AUeys— Adverse  Pos- 
1  sessloii — ^Failure  to  Accept  Dedication — ^EstoppeL  Adverse  pos- 
session of  a  public  highway  is  a  plea  that  will  not  avail  against 
a  municipal  corporation,  but  all  right  of  such  corporation  in  and 
to  a  duly  dedicated  highway  may  be  irrevocably  forfeited,  (1)  by 
long  delayed  failure  to  accept  the  dedication  thereof,  either  (a) 
by  ordinance  or  (b)  by  acts  indicating  an  implied  acceptance,  or 
(2)  by  conduct  working  an  estoppel  to  insist  on  such  right  to  the 
highway,  even  though  there  has  been  an  acceptance  of  the  dedica- 
tion. 

PRINCIPLE  APPLIED:  A  town  plat  gave  tho  size  of  lots  as 
66x132  feet,  and  the  width  of  streets  and  alleys  as  66  and  33  feet, 
respectively.  Block  60,  with  streets  on  the  north,  east  and  south, 
and  an  unnamed  strip  on  the  west,  was  divided  into  Lots  1,  4,  5 
and  8,  numbering  in  said  order  from  the  north.  Between  Lota  4 
and  5,  the  plat  showed  an  unnamed  33-foot  strip;  but  nothing  in 
the  appearance  of  the  ground  indicated  that  it  was  an  alley.  A 
corresponding  33-foot  strip  appeared  in  the  block  to  the  east  of 
Block  60,  but  no  such  strip  appeared  in  the  block  to  the  west. 
Block  60  was  always  conveyed  by  said  block  and  lot  numbers  only. 
An  early  owner,  and  the  one  preceding  plaintiff,  built  his  fences 
as  directed  by  a  survey  of  the  block.  Plaintiff  bought  the  block, 
and  was  assured  by  her  grantor  and  by  the  county  surveyor  that 
the  fences,  which,  up  to  that  time,  had  never  been  questioned,  and 
which  entirely  enclosed  the  block,  were  correct  boundary  lines. 
Buildings  and  other  improvements  were  erected  with  reference  to 
these  fences.  A  former  owner  built  a  barn  across  one  end  of  this 
33-foot  strip.  When  plaintiff  bought  the  block,  this  33-foot  strip 
south  of  Lot  4  and  the  adjacent  land  were  low,  wet,  swampy  and 
unusable.  Plaintiff  redeemed  all  this  land  by  filling  in  with  dirt 
from  a  near-by  street,  thus  rendering  it  fit  for  use.  After  owning 
the  block  for  17  years,  plaintiff  sold  Lots  5  and  8,  and  for  the  first 
time  learned  of  the  claim  that  there  was  a  33-foot  alley  south  of 
Lot  4.  Buring  all  this  time,  the  city  authorities  knew  that  plaintiff 
and  her  grantor  were  claiming  a  right  to  the  entire  block,  yet  they 
made  no  claim  to  the  alley,  nor  did  they  object  to  any  of  said 


V. 
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improvements.     30   years   after   the    dedicatipn,    and    20   years 

after  the  entire  block  was  first  fenced,  the  city  sought  to  open  the 

alley.    Up  to  this  move  on  the  part  of  the  city,  there  had  never 

been  an  acceptance  of  the  dedication,  by  ordinance  or  by  acts. 

Held,    1.  The  city  had  forfeited  its  right  to  accept  the  dedication. 

2.  Conceding,  arguendo,  that  there  had  been  an  implied 

acceptance  by  the  city  of  the  dedication,  the  city 

was  estopped  to  insist  on  any  right  to  the  alley. 

BiUNIdPAIa  OOBPOEATIONS:     Streets  and  Alleys— Iiong  Posses- 

2  sion  Under  Mistake  as  to  Boundary — ^Improvements — ^Estoppel 
The  fencing  in  of  part  of  an  open  and  traveled  public  street,  and 
the  planting  of  trees  and  shrubbery  on  such  enclosed  part  of  the 
street,  followed  by  20  years'  possession  of  such  part,  under  the 
bona  fide  belief  that  such  fence  marks  the  correct  boundary  line 
between  the  street  and  lot,  will  not  estop  the  municipality  from 
opening  the  street  to  its  full  width,  on  discovering  that  said  im- 
provements are  within  the  public  highways. 

MUNICIPAL  OOBPOBATIONS:     Streets  and  Alleys— Dedications 

3  Acceptance.  Principle  recognized  that  an  acceptance,  express 
or  implied,  of  dedicated  public  streets  and  alleys,  is  a  condition 
precedent  to  the  right  of  the  city  or  town  to  assert  any  right  in 
and  to  such  streets  and  alleys. 

MUNICIPAL  COBPOBATIONS:    Streets  and  Alleys — ^Abandonment 

4  — ^Estoppel  Based  on  Improvements— Kon-necessity  for  Color  of 
Title.  One  who  has,  without  objection  from  a  municipality, 
made  valuable  improvements  upon  a  strip  of  groimd  originally 
dedicated  as  a  public  alley,  in  the  bona  fide  belief  and  claim,  but 
without  color  of  title,  that  he  owns  said  strip,  may,  on  showing 
that  the  municipality  has  never  expressly  or  impliedly  accepted 
said  dedication,  quiet  title  against  said  municipality,  on  the  basis 
of  both  abandonment  and  estoppel. 

MUNICIPAL  COBPOBATIONS:     Streets  and  Alleys— Deisication— 

5  Acceptance — ^Presumption.  Acceptance  by  a  municipality  of  a 
dedication  of  land  for  streets  and  alleys  being  shown,  the  pre- 
sumption prevails  that  such  acceptance  was  as  broad  as  the 
dedication. 

Appeal  from  Winnebago  District  Court, — J.  J.  Clark,  Judge. 

Saturday,  December  16,  1916. 

This  is  a  controversy  over  the  boundary  lines  of  plain- 
tiff's property  in  the  town  of  Forest  City.  The  defendant 
claims  that  plaintiff's  fences,  trees,  etc.,  are  out  in  the  streets 
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which  are  on  three  sides  of  her  property,  and  that  a  public 
alley  to  the  south  thereof  has  been  completely  enclosed  by 
her;  and,  as  defendant  was  threatening  to  open  said  alley 
and  to  remove  her  fences,  she  brought  this  action  to  quiet 
her  title  in  all  the  property  claimed  by  her,  and  to  enjoin 
defendant  from  opening  the  alley,  or  from  in  any  way  inter- 
fering with  her  possession  of  the  property,  as  claimed  by  her. 
Upon  a  hearing  to  the  court,  plaintiff's  north  and  west  lines, 
as  claimed  by  her,  were  established,  but  her  east  line  was 
removed  a  few  feet  to  the  westward,  and  the  alley  to  the 
south  was  ordered  opened.  Both  parties  appeal;  but,  as 
plaintiff  alone  perfected  her  appeal,  and  defendant  is  not 
now  seriously  insisting  upon  more  relief  than  was  granted 
it  on  the  north  and  west  sides  of  plaintiff's  property,  we  shall 
consider  nothing  but  plaintiff's  appeal. — Modified  and  Re- 
manded. 

B.  J.  TJiompson  and  Alan  LotJi,  for  anpellant. 

H,  A.  Brown,  for  appellee. 

Deemer,  J. — The  ground  upon  which  the  original  town 
of  Forest  City  is  located  was  platted  in  September  of  the 
year  1856.    By  the  terms  of  dedication,  the  lots  in  question 
1.  MuNiciPAi,  COR.  ^^'"^  ^32  feet  long  by  66  feet  in  width,  the 
^r'^uTifd'ai-     streets  were  66  feet  and  the  alleys  33  feet  in 
^^^l5SS"^      width,  and  the  **  relative  situation  of  lots, 
cept^dedlcauon:  streets  and  alleys  shown  by  plat,  corners  des- 
^  ^^  ignated  as  the  law  directs."    On  this  plat  is 

shown  what  is  known  as  Block  60,  bounded  on  the  east  by 
Eighth  Street,  on  the  north  by  I  Street,  and  on  the  south  by 
Q  Street.  There  was  a  vacant  space  left  on  the  plat  to  the 
west  of  the  property  in  question,  which  was  not  marked  in 
any  way.  To  the  westward  was  what  is  known  as  School- 
house  Square.  The  block  was  divided  into  lots,  numbered 
1,  4,  5  and  8,  and  between  Lots  4  and  5  was  an  unnamed 
strip,  approximately  33  feet  wide,  which  is  now  claimed  by 
defendant  as  an  alley.    This  alley,  if  it  was  one,  did  not  run 
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through  the  schoolhouse  block;  but  there  was  a  similar  strip 
in  the  block  immediately  to  the  east,  corresponding  with  the 
one  through  Block'  60. 

The  situation  is  shown  upon  the  plat  hereto  attached. 


I 


ii 


I 


I  STRftCT 


P 

{ 

>*;fA= 

h 

i 

o 

« 
1 

8 

1* 

"1 

HOVSH. 


JSQ 


I 


I  ■ »   « 


U 

c 
•- 

«0 


w 


6  dTRccr 


r 


Why  the  plat  was  made  with  such  irregular  blocks  and 
streets  is  not  disclosed  by  the  testimony.  The  town  of  Forest 
City  was  not  incorporated  until  the  year  1878.  Plaintiff  pur- 
chased her  property  from  one  Pelter,  in  the  year  1883 ;  and, 
while  he  (Felter)  owned  it,  he  had  the  county  surveyor  locate 
the  boundaries  of  his  lots  and  set  his  fences  accordingly. 
When  he  sold  to  plaiutiflp,  he  pointed  out  the  boundaries, 
according  to  the  fences  set  by  him,  which,  down  to  that  time, 
had  not  been  questioned.  The  entire  block  was,  at  that  time, 
fenced  on  all  four  sides,  and  there  was  nothing  on  the  ground 
indicating  that  there  was  an  alley  running  east  and  west 
through  the  strip.  Plaintiff's  deed,  however,  described  the 
property  as  Lots  1,  4,  5  and  8,  in  Block  60,  Forest  City,  and 
the  deed  to  Felter  contained  the  same  description.  After 
plaintiff  purchased  the  property,  she  went  to  the  county  sur- 
veyor, and  was  informed  that  the  fences  then  around  the 
block  marked  the  true  boundaries  of  the  land.*  Thereafter, 
plaintiff  improved  her  property  w^ith  reference  to  these  fences, 
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erected  a  dwelling  house,  a  barn,  and  some  other  outhouses, 
filled  in  and  graded  the  lots,  which  were  at  some  places  low 
and  swampy,  and  set  out  trees  and  shrubs.  In  the  year  1900, 
plaintiff  sold  Lots  5  and  8  in  said  block  to  one  Holmes,  and 
Holmes  thereafter  sold  the  property  purchased  by  him  to 
one  Hewitt,  who  is  now  the  owner  thereof,  the  description 
being  the  same  as  in  the  deed  to  Felter.  Hewitt  was  desirous 
of  erecting  a  garage  on  or  near  his  property,  and  discovering, 
some  time  in  the  year  1912,  what  he  thought  to  be  an  alley 
between  his  proi)erty  and  that  belonging  to  plaintiff,  he  went 
to  the  city  council  to  have  this  alley  opened.  The  council 
then  concluded  to  do  this,  and  at  the  same  time  to  open  the 
street  west.    This  action  followed. 

I.  In  the  petition,  plaintiff  describes  her  property  as 
follows : 

'' Commencing  at  a  point  26  feet  west  and  36 1  feet  south 
of  a  certain  stone  buried  in  the  center  of  the  intersection  of 
Eighth  and  I  Streets  of  said  town;  thence  west  109.5  feet; 
thence  south  166.5  feet;  thence  east  109.5  feet;  thenc6  north 
166.5  feet  to  said  point  of  beginning.  Said  premises  includ- 
ing Lots  1  and  4  of  Block  60  of  the  original  plat  of  said 
town." 

This  description  was  evidently  made  upon  the  theory 
that,  if  there  be  any  property  outside  the  lots  deeded  to  her, 
Nos.  1  and  4,  she  is  entitled  to  it  by  adverse  possession, 
acquiescence,  or  estoppel.  We  have  disposed  of  the  contro- 
versy as  to  the  north  and  west  lines,  and  need  refer  only  to 
the  east  and  south  ones.  Plaintiff  practically  concedes  that 
there  was  a  tract  of  land  between  Lots  4  and  5  in  Block  60 
which  was  not  covered  by  her  deed,  although  she  says,  and 
there  is  testimony  to  the  effect,  that  she  did  not  know  of 
this  until  about  the  time  she  sold  Lots  5  and  8  to  Holmes, 
and  that  she  did  not  until  that  time  actually  know  that  there 
ever  was  an  alley  or  strip  running  through  the  block  which 
was  dedicated  for  an  alley  or  other  public  purposes. 

Vol.  178  Ia.— 57 
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As  to  the  east  line,  she,  of  course,  knew  there  was  a 
street  at  that  point,  but  she  thought  the  line  was  the  fence 
which  Felter  pointed  out  to  her,  and  did  not  know  to  the 

contrary  until  about  the  time  this  litigation 

^'  poRAi?^^:^""  was  commenced.    There  was,  as  we  have  said, 

fey8l\1)ng^po8-    a  Street  which  was  open  to  travel  on  that 

mistake  as  to      sido  of  the  block,  and  the  only  question  was 

boundary :  I m-  .      .1.      .  t  01.      •     -  -a-        x 

provemente:       as  to  the  true  line.    She  is  in  no  position  to 

estoppel. 

claim  any  part  of  that  street  through  adverse 
possession,  for  the  statute  of  limitations  does  not  run  against 
the  government  or  any  of  its  instrumentalities,  including  a 
town  or  city.  Quinn  v.  Baage,  138  Iowa  426 ;  City  of  Water^ 
loo  V,  Union  Mill  Co,,  72  Iowa  437 ;  Taraldson  v.  Incorporated 
Town  of  Lime  Springs,  92  Iowa  187;  McElroy  v.  Hite,  154 
Iowa  453;  Bridges  v.  Incorporated  Town  of  Grand  View, 
158  Iowa  402,  404.  The  town,  however,  may,  by  conduct, 
estop  itself  from  claiming  to  the  true  line,  as  by  permitting 
the  owner  to  make  valuable  improvements  with  reference 
to  another  line,  without  making  any  objections  thereto.  But 
as  a  rule,  the  erection  of  fences,  or  the  planting  of 'shrubbery 
or  trees,  will  not  be  such  an  improvement  as  is  here  referred 
to.  Johnson  v.  Town  of  Shenandoah,  153  Iowa  493 ;  Bridges 
V.  Orand  View,  supra. 

If  plaintiff  is  entitled  to  maintain  a  line  which  is  not 
the  true  one,  against  the  city,  she  must  show  something  else, 
aside  from  the  fact  that  she  or  her  grantor  built  fences,  and 
«  Tjrrr^r,r.r^Ar  ^^»    s^t  out  trccs  aud  slirubs.    She  claims,  how- 

3.    MUNICIPAI,  COR-  ' 

^^IsTifd'ai-  ^^^^y  ^^^^  *^^  1^^®  ^  claimed  by  her  is  the 
'  tfon  :*  a^ept-  original  and  true  boundary  line,  and,  in  addi- 
tion thereto,  claims  that,  before  building  some 
sidewalks  and  making  some  other  improvements,  the  defend- 
ant town,  through  some  of  its  officers,  agreed  to  the  line  as 
now  claimed.  With  reference  to  the  alley,  it  is  said  that  the 
town  never  accepted  the  dedication  thereof ;  that  it  never  was 
opened  or  improved,  save  as  she  caused  the  land  to  be  filled, 
as  she  did  all  of  her  property  adjacent  thereto,  and  reclaimed 
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the  same;  that,  even  if  an  acceptance  is  to  be  implied,  the 
town,  by  inaction  and  failure  to  open  or  improve  the  same, 
abandoned  the  alley;  and  that  she  is  entitled  to  the  whole 
thereof,  on  these  grounds.  While  there  is  no  doubt  that  the 
original  dedicator  of  the  town  plat  intended  to  dedicate  to 
the  public  an  alley  between  Lots  4  and  5  in  this  Block  60, 
and  did  all  that  was  necessary  to  this  end,  yet  it  is  well  set- 
tled that  acceptance  on  the  part  of  the  public  is  essential  to 
complete  the  dedication.  Blennerhassett  v.  Incorporated 
Town  of  Forest  City,  117  Iowa  680;  Burroughs  v.  City  of 
Cherokee,  134  Iowa  429 ;  Incorporated  Town  of  Cambridge  v. 
Cook,  97  Iowa  599 ;  Vptagraff  v.  Smith,  106  Iowa  385 ;  Brad- 
ford V.  Fultz,  167  Iowa  686;  De  Castello  v.  City  of  Cedar 
Rapids,  171  Iowa  18.  This  acceptance  may  be  by  ordinance, 
or  by  acts  and  conduct  indicating  an  implied  acceptance ;  but 
something  must  be  done,  indicating  an  intent  on  the  part  of 
the  public  to  treat  the  dedication  as  acceptable  to  it.  Here 
there  was  nothing  of  tliat  kind. 

Before  the  property  was  filled  in,  with  earth  taken  from 
the  street  west  of  the  property,  it  was  low,  swampy  and  wet 
at  the  east  end  of  the  supposed  alley,  and  the  ground  rose 
a*ather  steeply,  until  it  reached  the  courthouse  square,  where 
there  was  an  abrupt  rise  of  the  surface.  The  alley  could  not 
be  used  in  its  then  condition,  and  it  was  not  fit  for  use  as 
such  until  plaintiff  filled  in  the  swampy  and  wet  places. 
Even  then,  no  one  made  any  claim  to  an  alley,  until  the  man 
owning  Lot  5  saw  an  opportunity  to  use  it.  He  stirred  the 
town  into  action,  but  this  was  not  until  more  than  30  years 
after  the  dedication,  and  more  than  20  years  after  the  alley 
had  been  fenced  as  a  part  of  Block  60.  Such  a  delayed 
acceptance  is  not  regarded  as  sufficient  in  law.  See  Bur- 
roughs case,  supra. 

Again,  the  town  stood  by  and  saw  the  plaintiff  filling  in 
the  low  places  in  the  block  and  redeeming  it  for  cultivation ; 
saw  one  of  plaintiff's  grantors  build  a  bam  .across  the  east 
end  of  this  supposed  alley ;  and,  although  it  at  all  times  had 
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notice  that  plaintiflP's  grantor  and  plaintiff  herself  were  claim- 
ing that  all  this  property  belonged  to  them,  it  made  no  objec- 
tions to  the  improvements,  but  permitted  the  tjien  owners 
of  the  block  to  treat  it  as  if  there  were  no  alley  there.  In 
such  circumstances,  an  estoppel  arises  against  the  town  which 
forbids  it  to  claim  that  the  property  is  an  alley,  and  to 
assert  that  it  may  accept  the  dedication  at  any  time  it 
chooses,  no  matter  what  the  conduct  of  the  owners  of  adjoin- 
ing property,  who  think  that  the  property  is  theirs  and 
claim  it  as  of  right..  Johnson  v.  Town  of  Shenandoah,  153 
Iowa  493;  City  of  Davenport  v.  Boyd,  109  Iowa  248;  Zol- 
linger V.  City  of  Newton,  172  Iowa  352.    It  is  not  essential 

that  plaintiff's  deed  should  cover  the  disputed 
poRATioNs :  strip ;  in  fact,  if  that  were  the  rule,  there 
leys:  abandon-    never  could  be  an  estoppel  or  adverse  pos- 

ment :  estoppel 

5?^,15.2?«I?T       session  in  any  case,  save  where  there  was  an 

pro  Yemenis :  *  ' 

fo^cSfor  o?^^      apparent  record  title  to  the  land.    Claim  of 
^^^  right  is  suflBcient,  although  there  be  no  color 

of  title.  See  cases  hitherto  cited,  and  Ooulding  v.  Shonquist, 
159  Iowa  647.  Even  if  plaintiff  had  no  title,  she  was  in 
possession  of  the  property  under  claim  of  right,  and  is 
entitled  to  have  that  possession  protected  as  against  one 
having  no  right  or  interest  in  the  matter. 

We  shall  not  set  out  the  testimony  in  support  of  our 
conclusion.  It  is  enough  to  say  that  we  find  no  acceptance 
of  the  alley  on  the  part  of  the  town,  and,  even  if  such  accept- 
ance might  be  presumed,  the  town  has  so  conducted  itself 
as  to  indicate  an  abandonment  of  the  same,  or  has  estopped 
itself  from  claiming  the  alley. 

II.  As  to  the  east  line  or  boundary  of  plaintiff's  prop- 
erty, the  ease  is  somewhat  different.    There  was  an  acceptance 

by  the  town,  and  recognition  by  all  the  owners 

^'  poRAT?oN^^^"   of  the  property,  of  a  street  east  of  the  block. 

leys :  dedica-       The  qucstion  now  is  as  to  the  width  of  the 

tion :  accept- 

ance :  presunrip-    street.    The   acceptance  IS  presumed  to  be, 

tion. 

and   was,   in   fact,   as  broad  as  the   grant. 


Dec.  1916]     .  Christophebson  v.  Inc.  Town.  ,901 

There  is  no  estoppel  here,  because  neither  plaintiff  nor 
her  grantors  made  any  such  improvements  as  would  estop 
the  city  from  claiming  that  the  street  was  as  the  •plat  stated 
it,  66  feet  in  width.  Nothing  was  done  by  plaintiff  or  her 
grantors  in  the  way  of  improvements,  except  to  set  out  f  ^ices 
and  trees,  and  perhaps  some  shrubbery  at  the  south  end  of 
this  east  line.  No  permanent  improvements  were  made  which 
called  for  any  protest  from  the  city.  We  have  many  times 
held  that  th^e  building  of  fences  and  the  setting  out  of  trees 
do  not  amount  to  an  estoppd.    See  cases  hitherto  cited. 

The  only  difficulty  in  the  case  with  ref eraice  to  this  east 
line  aris^  out  of  the  fact  that  it  is  somewhat  difficult  to  tell 
from  the  testimony  just  where  this  east  line  is,  as  established 
by  the  dedicator.  Taking  the  entire  testimony  with  reference 
to  the  surveys  and  the  use  made  of  the  property,  we  are  con- 
strained to  hold  that  {his  east  line  was  sufficiently  identified 
with  reference  to  known  and  established  monuments,  surveys 
and  plats,  and  that  plaintiff  had  set  her  fences  and  planted 
her  trees  in  the  street;  that  the  city  is  entitled  to  have  it 
opened  for  its  full  width,  to  wit,  66  feet.  This  takes  some- 
thing from  the  plaintiff  which  she  has  already  enclosed ;  but, 
as  the  statute  of  limitations  does  not  run  against  the  town, 
and  there  is  no  estoppel,  the  town  is  entitled  to  have  this 
street  opened  to  its  full  width.  Quinn  v.  Baage,  supra; 
Schultz  V.  Stringer,  168  Iowa  668. 

The  trial  court,  as  we  think,  correctly  fixed  all  the  lines 
save  that  on  the  south  end  of  plaintiff's  property,  where  there 
is  supposed  to  be  an  alley.  We  think  there  is  no  alley  at 
this  point  which  the  defendant  may  claim,  and  to  this  extent, 
the  judgment  must  be  modified.  Each  party  will  pay  one 
half  of  the  costs  of  this  appeal.  The  decree  must  be  modified 
to  the  extent  indicated,  and  for  this  purpose  the  cause  will 
be  remanded. — Modified  and  Remanded. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 
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Fred  GtOOCh,  Appellant,  v.  E.  E.  Gooch  et  al.,  Appellees. 

BILLS  AKD  NOTES:    VaUdity— Ezecntion  on  Sunday  wlfh  Secular 

1  Date— Bights  of  Assignee.  The  maker  of  a  promissory  note, 
which  was  in  fact  executed  on  Sunday,  hut  which  hears  a  samlw 
date,  may  not  plead  such  Sunday  execution  against  an  assignee 
of  the  note  who  had  no  knowledge  of  such  execution,  even  though 
such  assignee  received  the  note  suhsequent  to  nvaturity,  and  paid 
nothing  therefor  beyond  satisfying  a  moral  obligation  voluntarily 
recognized  by  the  original  payee  of  the  note. 

CONTBACTS:    Validity— Parties  Not  In  Pari  Delicto.   One  will  not 

2  be  permitted,  against  an  innocent  party,  to  take  any  advantage 
from  his  own  wrong.  So  held  where  the  maker  of  a  Sunday  con- 
tract, which  bore  a  secular  date,  was  denied  the  right  to  plead 
such  execution  against  an  innocent  assignee. 

CONTBACTS:     Consideration— Past    Consideration — ^Moral    Obliga- 

3  tion.  A  past  consideration  or  a  strictly  moral  obligation  will 
not  constitute  a  valunble  consideration,  but  is  sufficient  to  vest 
full  title  in  an  assignee  to  a  note  assigned  in  satisfaction  of  such 
past  consideration  or  moral  obligation. 

ASSIGNMENTS:    Bights  of  Parties — ^Assignee  of  Sunday  Contract 

4  An  assignee  of  a  negotiable  prcmiissory  note  nuiy  have  greater 
rights  than  the  original  payee  of  the  note.  So  held  where  the 
maker  of  a  note,  which  was  executed  on  Sunday,  but  which  bore 
a  secular  date,  sought  to  plead  the  Sunday  execution  against  an 
innocent  assignee. 

Appeal  from  Polk  District  Court. — Wm.  H.  McHenry,  Judge. 

Saturday,  December  16,  1916. 

* 
Action  at  law  upon  a  promissory  note  made  and  executed 

by  defendant  to  one  T.  J.  Gooch,  and  by  the  latter  assigned 
to  plaintiff.  The  defense  was  that  the  note  was  executed  and 
delivered  on  Sunday.  The  case  was  tried  to  the  court,  with- 
out a  jury,  resulting  in  a  judgment  dismissing  the  petition- 
Plaintiff  appeals. — Reversed  and  Remanded. 
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William  B,  Brown,  for  appellant. 

Bowen  &  Alberson,  for  appellees. 

Deemer,    J.— The    action    is    bottomed 

'  notes: validity:  upon  a  note  for  $1,000,  due  one  month  after 

Sunday  with       date.    It  is  dated  October  19,  1912,  and  bore 

secular  da  to  * 

rigrhtsofaa-'      interest  at  the  rate  of  8  per  cent. 

The  defense  is  that,  although  the  note 
bears  a  secular  date,  it  was  in  fact  executed  and  delivered  on 
Sunday,  the  20th  of  October,  1912.  The  defendants  also 
aveiTcd  that  the  note  was  transferred  to  the  plaintiff  after 
maturity,  without  any  consideration  passing  from  the  assignee 
to  the  assignor  thereof.  Plaintiff,  in  reply,  pleaded  that  the 
note  in  suit,  with  another,  was  given  in  renewal  of  certain 
other  notes  theretofore  executed  by  the  makers  for  money 
borrowed  by  them;  that  the  payee  did  not  know  the  note 
was  executed  on  Sunday;  that  it  bore  a  secular  date,  and 
that  he  assumed  it  was  made  on  the  date  it  bore.  He  also 
pleaded  that  the  note  was  transferred  to  him  after  maturity, 
for  a  good  and  valuable  consideration,  and  that  thereafter, 
and  on  a  week  day,  the  defendants  admitted  the  execu- 
tion of  the  note,  and  ratified  the  same.  It  was  on  these  issues 
that  the  case  was  tried,  resulting  in  a  judgment  dismissing 
the  petition,  at  plaintiff's  costs. 

The  trial  court  found  that  the  note  was  executed  on 
Sunday,  which  the  original  payee  knew,  or  must  have  known, 
and  that  it  was  transferred  to  plaintiff  after  maturity,  with- 
out any  valuable  consideration  then  passing  from  plaintiff  to 
the  original  payee.  The  truth  about  this  is  that  there  was 
no  consideration  which  passed  at  the  time  of  the  assignment, 
but  the  note  was  transferred  by  the  original  payee  to  the 
plaintiff,  who  is  his  grandson:  first,  because  of  the  grand- 
father's recognition  of  labor  performed  for  him  by  the  as- 
signee upon  a  farm  while  he  was  a  mere  boy;  and,  second, 
because  he  had  given  each  and  all  of  his  other  grandchildren 
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something,  and  he  wished  to  equalize  the  matter  by  giving 
plaintiff  the  note. 

Plaintiff  knew  nothing  regarding  the  date  of  the  execu- 
tion of  the  note,  and  did  not  know  it  was  executed  and  deliv- 
ered on  Sunday.  This  note  and  another  for  $500  were  ex- 
ecuted in  renewal  of  other  notes  made  by  the  makers  of  the 
note  in  suit,  for  money  borrowed  of  the  payee,  and  the  old 
notes  were  surrendered  to  the  makers. 

On  the  issue  of  ratification,  plaintiff  showed  that  defend- 
ant, E.  E.  Gooch,  and  his  wife,  L.  C,  in  giving  in  their 
assessments  for  the  year  1914  and  1915,  stated  that  they  had 
moneys  and  credits  in  the  year  1914,  $2,000  money  in  the 
bank,  and  that  they  owed  T.  J.  Gooch  the  sum  of  $1,500  on* 
notes;  and  that  E.  E.  Gooch  had  $2,500  in  money  in  the 
bank  in  the  year  1911,  and  that  they  owed  T.  J.  Gooch  on 
notes,  $1,600.  The  $1,500  in  notes  to  T.  J.  Gooch  is  said  to 
be  the  one  in  suit,  and  the  other  $500  one  executed  at  the 
same  time,  and  the  $1,600  is  said  to  be  made  up  of  these 
same  two  notes,  and  also  an  annuity  of  $100  they  had  agreed 
to  pay  to  T.  J.  Gooch,  their  father. 

These  are  the  facts,  as  shown  by  the  record,  and  the  first 
question  which  arises  is:  Should  plaintiff  be  defeated  be- 
cause the  note  was  executed  on  Sunday?  At  common  law, 
the  fact  that  a  note  or  other  contract  was  executed  on  Sun- 
day,  was  no  defense  to  an  action  on  the  instrument.  If  that 
fact  be  a  defense,  it  is  because  of  our  Sunday  law.  The 
statute  on  that  subject^  so  far  as  material,  reads  as  follows: 

**If  any  person  be  found  on  the  first  day  of  the  week, 
commonly  called  Sunday,  engaged  in  carrying  firearms,  danc- 
ing, hunting,  shooting,  horse  racing,  or  in  any  manner  dis- 
turbing a  worshiping  assembly  or  private  family,  or  in  buy- 
ing or  selling  property  of  any  kind,  or  in  any  labor  except 
that  of  necessity  or  charity,  he  shall  be  fijied  not  more  than 
five  nor  less  than  one  dollar,  and  be  imprisoned  in  the  county 
jail  until  the  fine,  with  costs  of  prosecution,  shall  be  paid.'* 
See.  5040,  Code,  1897. 
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The  making  of  a  note  or  contract  on  Sunday  is  held  to 

be  a  violation  of  this  act.    Sayre  v.  Wheeler,  31  Iowa  112 

(32  Iowa  559) ;  Pike  v.  King,  16  Iowa  49.    In  some  of  the 

2.  Contracts  :        cases,  it  is  said  that  a  note  executed  on  Sun- 

nofS  par^f*^^  ^^7  ^  ^oid ;  but  it  is  manifest,  from  our 
deucto,  j^^j,  (j^cigiQug^  lY^i  ii  <i^ng  no^  ii^  purpose 

to  hold  it  void,  but  simply  voidable.  That  is  to  say,  a  Sunday 
eontract  is  good,  unless  challenged  for  invalidity  because 
made  in  violation  of  the  Sunday  law,  and  it  may  be  ratified 
on.  a  secular  day  by  a  payment  on  the  note,  or  a  new  promise 
to  perform,  or  something  equivalent  thereto.  Mcintosh  v. 
Lee,  57  Iowa  356 ;  Eussell  v.  Murdoch,  79  Iowa  101 ;  Collins 
V.  CoUins,  139  Iowa  703.  Again,  it  is  the  almost  universal 
holding  of  the  courts  that,  while  a  negotiable  note  may,  as 
between  the  parties,  be  avoided  if  made  on  Sunday,  yet,  if 
it  appears  on  its  face  to  have  been  made  on  a  secular  day, 
and  is  transferred  in  good  faith  for  value  before  maturity 
to  one  having  no  knowledge  of  any  infirmity  therein,  the  trans- 
feree may  enforce  the  same,  cdthough  made  on  Sunday.  Clin- 
ton Nat,  Bank  v.  Graves,  48  Iowa  228;  1  Daniel  on  Nego- 
tiable Instruments  (6th  Ed.),  Sec.  70,  and  cases  cited — • 
amohg  them,  Cran^on  v.  Ooss,  107  Mass.  439;  Knox  v,  Clif- 
ford, 38  Wis.  651. 

We  have  also  held  that  such  a  defense  cannot  be  inter- 
posed if  the  transfer  be  made  after  maturity,  if  the  note 
itself  bears  a  secular  date.  Leightman  v,  Kadetska,  58  Iowa 
676;  Johns  v.  Bailey,  45  Iowa  241.  In  the  Leightman  case, 
supra,  it  was  said : 

''The  defendant,  Ludwig,  insists  that  as  the  note  was 
transferred  to  the  plaintiff  after  maturity,  he  took  it  sub- 
ject to  any  defense  which  the  defendant  might  have  set  up, 
if  it  had  not  been  transferred,  and  an  action  had  been 
brought  thereon  by  the  payee.  That  the  defendant  may,  in 
such  case,  set  up  any  equity  which  existed  in  his  favor,  as 
against  the  payee  is,  of  course,  not  to  be  denied.  But  the 
defendant's  difiiculty  is,  that  he  does  not  show  that  any 
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equity  existed  in  his  favor  as  against  the  payee;  The  rule 
which  would  have  allowed  the  defendant  to  defeat  the  action 
if  it  had  been  brought  by  the  payee,  is  not  based  upon  such 
idea.  The  point  presented  in  this  case  was  expressly  ruled 
in  Johns  v,  Bailey^  45  Iowa  241.  It  is  only  against  a  person 
in  equal  fault  that  a  defendant  can  be  allowed  to  allege  his 
own  turpitude." 

It  is  true  that,  in  that  case,  the  note  was  transferred  after 
maturity  for  value,  which,  we  suppose,  means  that  there  was 
a  present  valuable  consideration.     The  instant  case  differs 

from  that,  only  in  the  fact  that  no  present 

'  consfderatlon:     consideration  passed  for  the  transfer  to  the 

tion :  moral        plaintiff.    It  Cannot  be  said  that  the  endorse- 

obligation. 

ment  to  plaintiff  was  upon  a  valuable  con- 
sideration, or  for  value.  The  consideration  was  what  has  been 
called  a  past  one,  or  a  moral  obligation  to  pay  the  plaintiff 
for  services  which  he  rendered  the  assignor  of  the  note, 
there  being  no  expectation  on  the  part  of  either,  at  the  time 
the  services  were  made,  that  pajrment  should  be  made  therefor. 
Under  the  law,  neither  amounts  to  a  valuable  consideration. 
Allen  V.  Bryson,  67  Iowa  591.  But  the  consideration  was  a 
good  one,  because  based  upon  love  and  affection  which  the 
father,  the  endorser,  had  for  his  grandson,  the  endorsee,  and 
the  assignment  was  good,  and  vested  the  title  to  the  note  in 
the  assignee.  This  would  be  true  even  if  the  transaction 
amounted  to  a  gift.  Whether  or  not  such  an  assignee  takes 
a  note  in  fact  executed  on  Sunday,  but  apparently  made  and 
delivered  on  a  secular  day,  subject  to  the  defense  that  it  was 
executed  and  delivered  on  Sunday,  depends  upon  the  rationale 
of  the  rule  which  permits  recovery  upon  a  contract  in  fact 
made  and  delivered  in  violation  of  the  statute  which  we  have 
quoted.  This  appears  from  the  following  quotation  from 
Johns  V,  Bailey,  45  Iowa  241 : 

"It  has  been  repeatedly  held  by  this  court  that  a  con* 
tract  executed  on  Sunday,  as  between  the  parties,  is  of  no 
effect  and  will  not  be  enforced  by  the  courts  of  this  state. 
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The  decisions  axe  based  upon  the  principle  that  contracts  in 
violation  of  law  are  without  binding  force ;  the  parties  there- 
to, being  in  delicto,  can  claim  no  rights  under  them.  Secular 
emplo3nnent  is  forbidden  on  Sunday  by  the  laws  of  this  state ; 
contracts,  therefore,  cannot  be  entered  into  on  that  day  with- 
out a  violation  of  law,  and  cannot  be  enforced.  The  ground 
of  the  principle  upon  which  such  a  contract  is  pronounced 
invalid  is  the  violation  of  the  law  by  the  parties  thereto. 
It  is  causa  turpis.  The  parties  to  the  contract  are  participes 
criminis,  and  kre  in  pari  delicto;  neither  can  enforce  the 
contract,  for  both  are  violators  of  the  law.  A  contract  made 
on  Sunday  is  not  a  nullity.  If  for  labor  which  is  performed 
on  another  day  by  one  party,  the  other  cannot  set  up  its 
turpitude  to  defeat  an  action  thereon  against  him.  Meri- 
wether V.  Smith,  44  Qa.  541.  It  is  not  wholly  inoperative, 
for  when  executed  no  relief  will  be  granted  to  either  party. 
Myers  v.  Meinrath,  101  Mass.  366.  When  such  a  contract  is 
spoken  of  as  being  void,  the  language  is  understood  to  mean  ' 
voidable,  that  is,  it  may  be  defeated,  cannot  be  enforced  by 
action.  See  Pike  v.  King,  16  Iowa  49 ;  Adams  v.  Oay,  19  Vt. 
358.  We  know  of  no  reason  why  a  written  contract  made 
on  Sunday  may  not  be  transferred  by  proper  writing.  Surely, 
such  a  transfer  would  be  valid  between  the  parties  thereto. 
If  the  contract  is  not  a  nullity,-  it  may  be  transferred.  When 
transferred,  what  are  the  rights  of  the  parties?  If  the  as- 
signee took  no  part  in  the  inception  of  the  contract,  and 
had  no  notice  of  its  turpitude,  he  did  not  violate  the  law 
forbidding  the  execution  of  the  instrument.  He  is  not  par- 
ticeps  criminis  with  the  obligor.  The  rule,  ex  turpi  causa 
non  oritur  actio,  will  not  avail  to  protect  a  wrongdoer  against 
an  innocent  party  whose  rights  have  been  acquired  without 
notice  of  the  violation  of  law.  Quirk  v.  Thomas,  6  Mich.  76. 
The  courts  will  afford  relief  where  parties  to  an  illegal  con- 
tract are  not  in  pari  delicto.  Schermerhorn  v.  Talman,  14 
N.  Y.  93;  Tracy  v.  Talmage,  Id.,  162;  Quirk  v.  Thorns, 
supra.     In  order  to  defeat  a  contract  made  on  Sunday,  it 
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must  be  shown  that  the  party  seeking  to  enforce  it  had  some 
voluntary  agency  in  consummating  the  contract  on  that  day. 
Sargeant  v.  Butts,  21  Vt.  99. 

''II.  In  the  case  before  us  the  plaintiff  caused  the  con- 
tract to  b(e  dated  as  though  it  had  been  executed  on  a  secular 
day.  By  this  act  the  defendants  may  have  been  misled  and 
induced  to  bdieve  that  the  defense  now  made  to  the  contract 
did  not,  in  fact,  exist.  While  giving  all  the  appearance  of 
legality  to  bis  contract,  plaintiff  cannot  set  up  its  illegality 
to  protect  himself  against  the  instrument  when  in  the  hands 
of  a  good  faith  holder  without  notice.  He  is  estopped  to 
deny  the  validity  of  the  instrument  when  he  by  his  own 
act  has  given  it  such  character.  See  Knox  v.  Clifford,  38 
Wis.  651;  Cranson  v,  Ooss,  107  Mass,  439,  and  authorities 
cited.  The  foregoing  views  are  not  in  conflict  with  any 
decision  heretofore  made  by  this  court.  They  certainly  accord 
with  the  rules  ^f  equity,  and  lead  to  a  result  approved  by 
justice.  Applying  them  to  the  case  in  hand,  we  hold  that 
plaintiff  cannot  set  up  the  execution  of  the  contract  on  Sun- 
day to  defeat  it  in  the  hands  of  defendants,  who  are  good 
faith  purchasers  for  value  and  without  notice  of  the  illegality 
pleaded. ' ' 

Much  of  this  reasoning  is  borrowed  from  the  leading  case 
of  Cranson  v.  Ooss,  107  Mass.  439,  opinion  by  Gray,  J.  In 
that  opinion,  the  court  said : 

'*The  ground  upon  which  courts  have  refused  to  main- 
tain actions  on  contracts  made  in  contravention  of  statutes 
for  the  observance  of  the  Lord's  day,  is  the  elementary  prin- 
ciple that  one  who  has  himself  participated  in  a  \dolation  of 
law  cannot  be  permitted  to  assert  in  a  court  of  justice  any 
right  founded  upon  or  growing  out  of  the  illegal  transaction. 
The  general  principle  was  long  ago  stated  by  Lord  Mansfield, 
with  his  usual  completeness  and  felicity  of  expression :  *  The 
objection  that  a  contract  is  immoral  or  illegal,  as  between 
plaintiff  and  defendant,  sounds  at  all  times  very  ill  in  the 
mouth  of  the  defendant.    It  is  not  for  his  sake,  however,  that 
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the  objection  is  ever  allowed;  but  it  is  founded  on  general 
principles  of  policy,  which  the  defendant  has  the  advantage 
of,  contrary  to  the  real  justice,  as  between  him  and  the  plain- 
tiff; by  accident,  if  I  may  so  say.  The  principle  of  public 
policy  is  this :  Ex  dolo  mah  non  oritur  actio.  Nq  court  will 
lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon  an 
immoral  or  an  iUegal  act.  If,  from  the  plaintiff's  own  state- 
ment or  otherwise,  the  cause  of  action  appears  to  arise  ex 
turpi  causa,  or  the  transgressions  of  a  positive  law  of  this 
country,  then  the  court  says  he  has  no  right  to  be  assisted. 
It  is  upon  that  ground  the  court  goes ;  not  for  the  sake  of 
the  defendant,  but  because  they  will  not  lend  their  aid  to 
such  a  plaintiff.  So,  if  the  plaintiff  and  defendant  were  to 
change  sides,  and  the  defendant  were  to  bring  his  action 
against  the  plaintiff,  the  latter  would  then  have  the  advan- 
tage of  it;  for  when  both  are  equally  in  fault,  potior  est 
conditio  defendentis/  Holman  v.  Johnson,  Cowp.  341,  343. 
.  .  .  The  law  simply  refuses  to  allow  either  party  to 
invoke  any  aid  from  the  court  to  give  effect  to  an  iUegal  trans- 
action in  which  he  has  taken  part.  In  the  present  case,  it 
is  agreed  that  the  contract  which  was  the  consideration  of 
the  note  in  suit  was  made  on  Sunday,  and  that  the  note  was 
made,  signed  and  fully  delivered  on  Sunday  to  the  original 
payee.  Clearly,  therefore,  he  could  not  have  maintained  an 
action  upon  it.  But  it  is  also  agreed  that  the  note  bears  date 
of  a  secular  day ;  and  that  the  plaintiff  is  a  b<ma  fide  holder 
of  the  note,  for  a  valuable  consideration,  and  took  it  before 
it  became  due,  without  notice  of  any  defect,  illegality  or  other 
infirmity  in  the  same.  The  plaintiff,  therefore,  not  having 
participated  in  any  violation  of  law,  and  having  taken  the 
note  before  its  maturity  for  good  consideration  and  without 
notice  of  any  illegality  in  its  inception,  may  maintain  an 
action  thereon  against  the  maker.  To  hold,  otherwise  would 
be  to  allow  that  party,  who  alone  had  been  guilty  of  a  breach 
of  the  law,  to  set  up  his  own  illegal  act  as  a  defense  to  the 
suit  of  an  innocent  party.     This  view  is  supported  by  the 
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judgment  of  all  the  courts,  English  and  American,  that 
have  considered  the  question.  Begbie  v.  Levi,  1  Cr.  &  Jerv. 
180;  1  Tyrwh.  130;  Houliston  v.  Parsons,  9  Upper  Canada 
681 ;  Crombie  v.  Overholtzer,  11  Id.  55 ;  Bank  of  Cumberland 
V.  Mayberry,  48  Me.  198;  State  Capital  Bank  v.  Thompson, 
42  N.  H.  369;  Vinton  v.  Peck,  14  Mich.  287;  SaltmarsTi  v. 
TutJiill,  13  Ala.  390,  406.  And  it  is  in  accordance  with  the 
decisions  of  this  court  upon  notes  made  in  violation  of  other 
statutes,  except  those  against  usury  and  gaming,  which  last 
have  often  contained  peculiar  provisions,  and,  aef  observed 
by  Chief  Justice  Shaw;  'declared  that  the  note  should  be 
absolutely  void  to  all  intents  and  purposes,  or,  as  is  some- 
times said,  applied  to  the  contract  and  not  to  the  party.' 
Cazet  V.  Field,  9  Gray  329,  331 ;  Kendall  v.  Robertson,  12 
Cush.  156;  WiUiamji  v.  Cheney,  3  Gray  215,  222,  and  8  Id. 
206 ;  Phelps  V.  Decker,  10  Mass.  ^267,  278 ;  Musson  v.  Pales, 
16Id.  332,  335.'' 

,  Here,  then,  we  have  the  reason  for  the  rule,  as  it  has 
recently  been  reannounced  and  applied  by  us  in  Collins  v. 
Collins,  139  Iowa  703.  Plaintiff  in  this  action  was  not  guilty 
of  the  violation  of  any  statute,  and  he  did  not  know  that 
either  of  the  parties  to  the  instrument  had  violated  any  law 
in  the  execution  and  delivery  of  the  note.  He  was  not  in  pari 
delicto  with  either  of  the  parties,  and  to  permit  defendant 
to  defeat  the  note  in  the  hands  of  an  innocent  holder,  would 
allow  defendant  to  take  advantage  of  his  own  wrong. 

This  in  no  way  offends  against  the  general  rule  that  an 
assignee  has  and  can  have  no  rights  superior  to  those  held 
by  his  assignor.    Indeed,  to  the  general  rule  thus  announced, 

there  are  many  exceptions.    An  assignee  may 

4.  Assignments:     ,  ^         •   i  ^    o^i         i..  .  i_ 

rights  of  par-      havc  greater  rights  than  his  assignor  because 

tics  *  &ssiflmG6 

of  Sunday  con-    of  an  cstoppcl  arising  against  the  obligor,  or 

because,  for  reasons  of  public  policy,  or  other- 
wise, the  debtor  may  take  advantage  of  a  defense  against  his 
original  creditor,  which  he  cannot  interpose  against  an  as* 
signee  of  that  creditor.     This  case,  as  also  the  Johns  case, 
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supra,  from  which  we  have  quoted,  are  illustrations  of  that 
rule,  or  rather  exceptions  to  the  general  one.  There  is  another 
general  rule  which  must  often  be  applied,  and  that  is,  gen- 
erally speaking,  no  one  may  take  advantage  of  his  own 
wrong  or  moral  turpitude.  Our  ^Sunday  statute  does  not 
declare  transactions  had  on  Sunday  void,  or  expressly  say 
that  they  are  invalid.  *The  invalidity  arises  because  a  pen- 
alty is  imposed  for  doing  the  prohibited  act,  and  neither  party 
to  the  act  may  recover  because  of  his  own  turpitude.  An 
assignee  of  such  a  contract  has  been  guilty  of  no  wrong,  and 
he  does  not  even  know  that  a  wrong  has  been  perpetrated; 
hence  there  is  no  reason  why  he  should  be  punished  or  pre- 
vented from  enforcing  the  note.  As  said  by  Gray,  J.,  in  the 
Massachusetts  case  from  which  we  have  quoted,  to  allow  the 
maker  of  the  note  to  plead  the  violation  of  a  Sunday  statute 
against  one  who  had  no  part  in  the  violation  thereof,  is  to 
recognize  the  right  of  a  party  to  take  advantage  of  his  own 
wrong,  a  thing  which  the  law  abhors.  We  are  satisfied  with 
our  previous  decisions  on  this  question,  and  it  follows  that  a 
defendant  cannot  rely  upon  the  defense  that  the!  note  was 
executed  on  Sunday.  A  note  executed  on  Sunday  may  be 
ratified  on  a  week  day,  and  this  ratification,  need  not  be  sup- 
ported by  a  new  consideration.  Payment  upon  the  obliga- 
tion, or  any  distinct  recognition  thereof  on  a  secular  day,  is  a 
sufScient  ratification  of  the  note  to  validate  it.  We  need  not 
determine  whether  there  has  been  such  a  ratification  as  to 
validate  the  note.  There  is  so  much  doubt  about  it  that 
we  do  not  wish  to  make  any  pronouncement  upon  that  prop- 
osition at  present.  Under  the  rules  hitherto  announced  by 
us,  the  trial  court  seems  to  have  been  in  error  in  finding 
for  the  defendants,  and  its  judgment  must  be  and  it  is  re- 
versed, and  the  cause  is  remanded  for  a  judgment  in  accord 
with  this  opinion. — Reversed  and  Remanded. 

Weaver,  Evans,  Preston  and  Salinger,  JJ.,  concur. 
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Noah  Harmon,  Appellee,  v.  Claus  Hartman,  Appellant. 

GUABAKTY:    Bequisites  and  Validity— Consideration.    The  act  of 

1  a  vendee  in  entering  into  a  contract  for  the  purchase  of  land  on 
the  strength  of  another's  promise  to  guarantee  Uie  fulfillment  of 
the  vendor's  contract  of  sale,  furnishes  adequate  consideration  for 
such  other's  guaranty. 

0UABANTY:     Ctonstruction  and  Operatio]i-~Scope  and  Extent  of 

2  Liability.  No  different  rule  obtains  in  construing  guaranties 
than  in  construing  other  contracts,  save  that,  when  the  terms 
of  a  guaranty  are  once  ascertained,  the  liability  of  the  guarantor 
is  not  to  be  extended  by  implication.  Guaranty  of  the  performance 
of  a  vendor's  land  contract  construed,  and  held  to  embrace  the 
return  of  the  consideration  paid. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judge. 

Saturday,  December  16,  1916. 

Action  upon  a  contract  of  guaranty,  made  by  defendant 
as  an  inducement  to  plaintiff  to  purchase  some  land  in  North 
Dakota.  Defendant  admitted  the  making  of  the  contract, 
but  claimed  that  it  did  not  cover  the  loss  claimed  by  plaintiff ; 
that  it  was  without  consideration ;  and  that  it  never  became 
effective.  Upon  the  issues  joined,  the  case  was  tried  to  a 
jury,  and,  at  the  conclusion  of  the  testimony,  the  trial  court, 
on  motion,  directed  a  verdict  for  plaintiff,  and  defendant 
appeals. — Affinned. 

J.  C,  France,  for  appellant. 

CJias.  W.  Kepler  &  Son,  for  appellee. 

Deemer,  J. — Defendant  was  a  real  estate  agent,  living 
at  Tipton,  Iowa.  Tie  was  handling  land  in  North  Dakota 
and  elsewhere,  and  was  well  acquainted  with  plaintiff.  For 
many  years,  he  tried  to  induce  plaintiff  to  go  into  North 
Dakota  and  purchase  real  estate  there.    He  represented  that 
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he,  def  endanty  had  dealt  in  these  lands  himself  and  had  made 
money  thereon,  and  that  plaintiff  was  foolish  in  not  making 
some  investments  himself.  Finally,  in  April  of  the  year  1910, 
he,  defendant,  induced  plaintiff  to  go  with  him,  to  look  over 
some  of  the  lands  which  were  then  on  the  market.  They 
started  for  Bismarck,  North  Dakota,  but  went  via  Minne- 
apolis, stopping  there  at  the  ofiSce  of  what  was  known  as  the 
Tri-State  Investment  Company,  a  corporation  engaged  in 
handling  North  Dakota  land.  There  they  met  an  agent  of 
the  company,  by  the  name  of  Towne,  who  accompanied 
plaintiff  and  defendant  to  North  Dakota.  Arriving  at  Bis- 
marck, they  were  shown  certain  tracts  of  land  which  it  was 
claimed  were  owned  by  the  investment  company,  and  which ' 
were  on  the  market  for  sale. 

The  location  of  these  lands  was  pointed  out,  and  plain- 
tiff was  urged  to  buy  some  of  them,  on  the  theory  that  it 
would  prove  a  profitable  investment.  The  investment  com- 
pany was  represented  as  a  rich  and  perfectly  reliable  cor- 
poration, and  defendant  said  he  would  be  willing  to  guar- 
antee the  performance  of  any  agreement  that  it  might  make. 
Plaintiff  was  not  disposed  to  make  any  ventures,  but  defend- 
ant  still  pressed  the. matter,  saying  that  he  did  not  want  to 
go  back  to  Iowa  without  selling  the  plaintiff  some  land ;  that 
it  would  help  him,  defendant,  in  securing  other  purchasers  of 
lands  in  that  vicinity.  In  order  to  induce  plaintiff  to  buy, 
defendant  finally  said  that  he  would  personally  guarantee  any 
contract  which  plaintiff  might  make  with  the  investment  com- 
pany. Finally  yielding  to  these  persuasions,  plaintiff  executed 
his  contracts  with  the  investment  company  for  some  lands. 
These  were  drawn  up  and  signed  by  the  parties  on  April  14, 
1910,  at  Bismarck. 

The  papers  were  signed  late  in  the  evening,  and,  as  plain- 
tiff was  in  a  hurry  to  get  away  on  a  train,  the  understanding 
was  that  defendant,  when  he  got  through  with  another  cus- 
tomer whom  he  had  for  land,  would  return  to  Iowa,  and 
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execute  his. guaranty  contract.  Plaintiff  then  left  for  Iowa, 
taking  the  two  contracts  with  him.  About  two  weeks  there- 
after, defendant  came  to  Tipton,  and,  pursuant  to  promise, 
signed  the  guaranty  contract  upon  which  this  suit  was 
brought  It  soon  transpired  that  the  investment  company 
had  no  title  to  the  lands  it  had  contracted  to  sell  to  plaintiff, 
and  that  it  was  unable  to  secure  title  thereto.  Plaintiff  there- 
upon made  demand  of  the  investment  company  to  return  him 
the  money  paid  on  the  contracts,  to  wit,  the  sum  of  $250, 
but  this  it  failed  and  refused  to  do.  He  also  made  demand 
upon  the  defendant  to  refund  the  money  to  him  on  his  con- 
tract of  guaranty,  but  this,  too,  was  refused.  He  then  brought 
this  action  upon  the  guaranty,  to  recover  the  money  paid, 
with  interest,  with  the  result  hitherto  indicated.  The  original 
contracts  for  the  purchase  of  the  lands  contained  these, 
among  other  provisions: 

'^Bismark,  N.  D.,  April  14th,  1910. 
'^Heceived  of  Noah  Harmon,  P.  O.  Tipton,  County  Cedar, 

State  Iowa,  Note  $00.  due Cash  $250.    Total  $250 

as  earnest  money  for  the  purchase  of  the  following  described 
property,  situated  in  the  county  of  Burleigh  and  state  of 
North  Dakota,  viz.:  The  North  East  l^  of  Section  12  in 
Township  138  and  Bange  77,  which  we  have  this  day  sold 
and  agreed  to  convey  to  said  Noah  Harmon  for  the  sum  of 
$3,920,  on  terms  as  follows,  viz.,  $250  in  hand  paid  as  above, 
and  the  sum  of  $50  allowed  as  car  fare  and  expenses.  The 
sum  of  $950  when  warranty  deed  and  abstract  showing  good 
title  is  delivered  Harmon,  balance  by  assuming  or  executing 
mortgage  to  part  Tri-State  Investnient  Co.  may  select  in  the 
sum  of  $2,670  due  five  years  from  date,  with  interest  (m 
deferred  payments  at  6  per  cent  from  date  of  this  contract, 
payable  annually,  payable  on  or  before  the  date  named 
above,  or  as  soon  thereafter  as  a  warranty  deed  conveying 
good  title  to  said  land  is  tendered,  time  being  considered  of 
essence  of  this  contract    .    .    .    And  it  is  agreed  that,  if  the 
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title  to  said  premises  is  not  good  and  cannot  be  made  good, 
then  this  agreement  shall  be  void  and  the  above  earnest 
money  refunded.  But  if-  the  title  to  said  premises  is  good, 
in  the  name  of  the  grantor,  and  said  purchaser  refuses  to 
accept  the  same,  said  earnest  money  shall  be  forfeited  to 
Tri-State  Investment  Co.  as  liquidated  damages.  No  agree- 
ment verbal  or  written  not  here  contained  shall  be  considered 
as  a  part  hereof.  And  said  sale  is  made  subject  to  the  ap- 
proval of  the  owner  of  the  said  land ;  should  he  disapprove 
of  the  sale,  then  and  in  that  case,  funds  to  be  returned  and 
Tri-State  Investment  Company  released  from  any  liability. 

*  *  Tri-State  Investment  Company.  By  0.  Lund,  Mgr. 

''I  hereby  agree  to  purchase  the  said  property  for  the 
price  and  upon  the  terms  above  mentioned,  and  also  agree 
to  the  conditions  of  forfeiture  and  all  other  conditions  herein 
expressed. 

' '  Noah  Habmon.  ' ' 

This  is  the  substance  of  the  original  contract.  At  the 
same  time,  and  as  a  part  thereof,  the  following  contract  was 
signed: 

*'Bismark,  N.  D.,  April  14th,  1910. 

**For  and  in  consideration  of  Noah  Harmon  of  Tip- 
ton, county  of  Cedar  and  state  of  Iowa,  having  this  day 
purchased  from  the  Tri-State  Investment  Co.  of  Minneapolis, 
Minn.,  the  N.  E.  :^  of  Section  12,  Twp.  138,  Range  77,  Bur- 
leigh County,  N.  D.,  for  a  consideration  of  $3,920,  on  terms 
as  follows,  $250  in  hand  paid,  $950  to  be  paid  when  war- 
ranty deed  and  abstract  showing  good  title  is  delivered  to 
Harmon.  The  sum  of  $50  having  been  allowed  as  car  fare 
and  expenses,  and  the  said  Harmon  to  execute  a  mortgage 
of  $2,670  against  the  above  described  land  due  five  years  from 
date,  the  Tri-State  Investment  Co.  agree  and  guarantee,  as 
a  part  of  this  consideration  and  transaction,  that  should  the 
said  Harmon  be  dissatisfied  with  his  purchase  of  the  above 
described  land,  that  they  will  repurchase  the  land  from  him 
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on  or  before  November  15th,  1910,  at  a  net  advance  to  said 
Harmon  of  $3  per  acre,  for  all  the  land  that  is  still  in  its 
wild  natural  state,  and  at  a  net  advance  of  $5.50  for  all  the 
land  that  has  been  broken  up  during  the  spring  of  1910, 
repaying  him  the  amount  of  money  that  he  may  have  invested 
in  cash,  together  with  profits  as  above  designated.  The  In- 
State  Investment  Company  to  pay  all  interest  on  the  mort- 
gage, taxes  and  all  other  assessments  that  may  be  levied 
against  the  above  described  premises.  It  is  understood  by 
both  parties  to  this  contract  that  the  said  Harmon  must  givf 
the  Tri-State  Investment  Co.  30  days*  notice  as  to  his  inten- 
tioil  to  have  the  Tri-State  Investment  Co.  redeem  the  land 
as  per  above  agreement. 

**  Signed  at  Bismark,  N.  D.,  the  day  and  date  first  above 
written. 

'*  Tri-State  Investment  Co.  Per  0.  Lund,  Noah  Har- 
mon. 

**  Signed  in  the  presence  of  Claus  Hartman  and  G.  M. 
Hogle.'' 

The  guaranty  contract  signed  by  defendant,  upon  which 
this  action  is  predicated,  was  w^ritten,  as  we  understand  it, 
on  the  paper  which  contained  the  agreement  last  above 
quoted,  and  it  reads  as  follows : 

*  *  Tipton,  Iowa,  April  28,  1910. 

*'Por  valuable  consideration,  I  hereby  guarantee  the  per- 
formance of  all  the  agreements  above  by  the  Tri-State  Invest- 
ment Co.  in  all  respects  and  as  therein  specified. 

'* Claus  Hartman.'* 

I.  It  is  contended  in  argument  that  this  guaranty  con- 
tract, executed  something  like  two  weeks  after  the  original 
papers  were  signed,  is  without  consideration,  and  a  mere 
,   ^  midum  pactum,  upon  which  no  action  will  lie. 

1.  Guaranty:  xt  /     *r 

vSidftyfcSS?     The  fact  that  the  papers  were  not  executed 

sideration.  ^^  ^yie  samc  day  is  of  ^little  or  no  importance. 

The  testimony  shows,  as  we  think,  practically  without  dis- 


Dec.  1916]  Harmon  v.  Habtman.  917 

pute,  that  plaintiff  entered  into  his  eontraets  for  the  pur- 
chase of  the  lands  upon  the  strength  of  defendant's  promise 
to  guarantee  the  performance  of  these  contracts,  and  that 
the  defendant  signed  the  guaranty  in  fulfillment  of  his 
promise  to  execute  the  guaranty.  This,  of  course,  constituted 
a  su£Qci^it  consideration  for  the  agreement,  and  defendant's 
plea  of  want  of  consideration  is  without  merit. 

Again,  it  is  contended  that  the  guaranty  does  no  more 
than  obligate  the  defendant  to  make  good  the  promises  of 
the  investment  company  to  repurchase  the  land  from  the 

•    plaintiff  in  accordance  with  the  terms  of  the 

2.  GuARANTT :  con-  «        .  ^  -,      ,     . 

«truction  and      agreement  of  said  company,   and  that,   as 

operation : 

scope  and  CT-      plaintiff  has  never  offered  to  deed  the  land 

tent  of  liability.    ' 

to  the  investment  company,  and  has  never 
demanded  the  repurchase  price  with  profits,  he  has  no  right 
to  recover  upon  defendant's  guaranty.  To  our  minds,  this 
is  too  narrow  a  construction  of  the  agreement  Of  course,  the 
liability  of  a  guarantor  is  not  to  be  esctended  by  implication, 
and  he  has  the  right  to  stand  upon  the  exact  terms  of  his 
agreement.  But,  like  every  other  contract,  it  must  receive 
a  reasonable  and  sensible  construction,  according  to  the  intent 
of  the  p^ies,  as  read  in  the  light  of  the  circumstances  sur- 
rounding the  transaction,  anid  the  purposes  for  which  it  was 
made.  No  different  rule  obtains  in  construing  these  contracts 
than  others,  save  that,  when  the  terms  of  a  guaranty  are 
once  ascertained,  the  liability  of  the  guarantor  is  not  to  be 
extended  by  implication.  He  is  entitled  to  rely  upon  the  pre- 
cise terms  of  his  contract,  when  those  terms  are  ascertained. 
There  can  be  no  di)ubt  of  the  construction  of  this  guaranty. 
Defendant  guaranteed  the  performance  of  aU  the  agreements 
above  by  the  investment  company,  in  all  respects  as  .therein 
specified.  The  agreements  above  referred  to  the  purchase  of 
the  lauds  by  plaintiff  f  rcmi  the  investment  company ;  the  pay- 
ment  of  $250  in  cash,  as  part  of  the  purchase  price;  the 
allowa^iee  of  $50  car  fare  and  certain  other  matters;  and 
the  repayment  of  the  purchase  price  with  certain  profits, 
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etc.,  in  the  event  plaintiff  became  dissatisfied  with  his  pur- 
chase. 

This  guaranty  agreement  of  the  investment  company 
was  expressly  made  a  part  of  the  original  agreement,  was 
stated  to  be  a  part  of  the  consideration  of  the  transaction, 
and  it  expressly  provided  for  a  return  to  plaintiff  of  all 
money  invested.  The  original  agreement  provided  that,  if  the 
title  cotild  not  be  made  good,  then  the  agreement  should  be 
void,  and  the  earnest  money  should  be  refunded  to  the  pur- 
chaser. 

Construing  these  Instruments  together,  as  we  think  we 
should,  the  investment  company  expressly  agreed  to  refund 
the  money  paid,  in  the  event  the  title  to  the  land  could  not 
be  made  good,  and  defendant's  guaranty  covered  this  obli- 
gation. Aside  from  this,  it  will  be  observed  that  the  invest- 
ment company  never  had  any  title  to  the  lands  which  plain- 
tiff undertook  to  purchase,  and  could  not  procure  title  when 
the  time  arrived  for  performance.  It  never  deeded  the  land 
to  plaintiff,  or  offered  to  do  so  at  any  time,  and  never  fur- 
nished an  abstract  of  title.  As  plaintiff  never  received  the 
title,  he  had  none  which  he  could  return  to  the  investment 
company.  He  notified  the  investment  company,  in  June  of 
the  year  1910,  that  he  would  not  take  the  land;  and  th^?e- 
after,  he  demanded  of  defendant  the  return  of  his  $250. 
When  plaintiff  expressed  himself  as  dissatisfied  with  the  deal, 
and  it  was  discovered  that  the  investment  company  had  no 
title  to  the  land,  he  made  his  demand  on  the  investment  com- 
pany for  the  return  of  his  money,  and,  as  he  had  not  received 
a  deed  to  the  land,  the  making  of  one  ba^k  to  the  company, 
or  an  offer  to  do  so,  would  have  been  an  idle  ceremony. 
The  placing  of  such  a  deed  of  record  would  have  done  no 
more  than  cloud  the  title.  By  the  terms  of  the  last  con- 
tract quoted,  the  investment  company  was  given  the  right  to 
repurchase  the  land,  should  plaintiff  become  dissatisfied,  and 
it  was  to  refund  him  the  amount  he  had  paid,  and  also  a 
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profit  upon  the  land.  Plaintiff  became  dissatisfied,  and  he 
demanded  the  amount  of  the  purchase  money  paid,  with  inter- 
est, waiving  all  the  promised  profits.  Of  this,  defendant  is 
in  no  position  to  complain.  The  contract  was,  in  reality, 
nothing  more  than  an  agreement  to  refund,  with  certain 
profits  added,  in  the  event  plaintiff  elected  not  to  go  on  with 
the  purchase.  Defendant  guaranteed  that  the  investment 
company  would  comply  with  this  promise,  and  plaintiff  is 
entitled  to  recover  what  he  paid.  Moreover,  no  time  was 
fixed  for  the  performance  of  either  contract,  save  that  the 
payments  were  to  be  made  and  other  papers  executed  when 
the  investment  company  made  a  warranty  deed  and  furnished 
an  abstract  showing  good  title.  This  the  company  never 
did.  But,  by  the  terms  of  the  second  agreement,  plaintiff 
had  until  November  15,  1910,  to  express  his  dissatisfaction 
with  the  deal,  and,  when  this  was  done,  he  was  entitled  to 
recover  the  purchase  money  paid.  Under  the  terms  of  the 
second  contract,  we  think  plaintiff  had  a  right  to  recover  the 
$250  advanced. 

n.  Claim  is  made  that  the  judgment  should  have  been 
reduced  by  the  sum  of  $32,  an  amount  which  plaintiff  received 
by  way  of  refund.  Plaintiff  says  that  this  should  be  applied 
on  the  $50  railway  fare  advanced  by  him,  and  we  think  this 
is  correct.  This  amount  was  treated  as  part  of  the  purchase 
price,  and,  had  it  been  in  the  full  sum  of  $50  advanced, 
plaintiff  was  entitled  to  use  it  to  reimburse  himself  for  money 
expended  as  railway  fare,  etc. 

We  discover  no  error,  and  the  judgment  must  be,  and  it  is 
— Affirmed. 

EvANSy  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 
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William  Lacock  et  al.,  Appellants,  v.  0.  P.  Miller  et  al., 

Appellees  (and  one  other  case). 

SCHOOLS  AND  SCHOOL  DISTBICTS:    ConfloUdation  of  JMatrlfito- 

1  HlegaUty*-Procedure.     Whether  injunction  to  restrain  tlic  offi- 
cers of  a  consolidated  school  district  from  transacting  any  busi- 
ness, etc,  is  the  proper  remedy  to  test  the  l^^ality  of  the  fomu- 
tion  of  such  district,  quaere, 

SCHOOLS  AND  SCHOOL  DISTBICTS:    ConsoUdatlon  of  Dlstiicts- 

2  Illegibility  of  Election  Notices — Effect.  Legible  notices  of  an 
election,  posted  in  good  faith  and  with  due  care,  are  not  rendered 
nugatory  because  of  the  fact  that,  prior  fo  the  expiration  of  the 
period  during  which  the  law  requires  posting,  they  became  illegible. 

SCHOOLS  AND  SCHOOL  DISTBtCTS:    Consolidation  of  Distzicts- 

3  Size  of  Remaining  Corporations.  The  prohibition  that  tlie  size 
of  a  school  corporation,  from  which  territory  is  taken  to  form  a 
consolidated  district,  shall  not  be  reduced  beloir  four  goverEunental 
sections,  applies  solely  to  the  size  of  the  corporation,  not  to  the 
size  of  a  sub-district  of  a  school  district  township.  (Section  2794-a, 
Code  Supplemental  Supplement,  1915.) 

SCHOOLS  AND  SCHOOL  DISTBICTS:    Consolidatioii  of  Dlsloids- 

4  Pixing  Limits  of  District — ^Review— Procedore.  The  propriety 
of  the  limits  of  a  proposed  consolidated  school  district,  dtaly  ap- 
proved by  the  county  superintendents  of  two  adjoining  ocMinties, 
from  which  approval  no  appeal  has  ever  been  taken  to  the  super- 
intendent of  public  instruction,  cannot  be  raised  for  the  first  time 
in  a  collateral  proceeding  in  the  Supreme  Court. 

Appeal  from  Jonea  District  Court. — Milo  P.  Smith,  Judge. 

Saturday,  December  16,  1916. 

The  two  cases  entitled  as  above  were  consolidated  and 
tried  in  the  district  court  as  one,  and  will  be  so  treated  here. 
They  are  injunction  actions,  brought  to  enjoin  the  Consol- 
idated School  District,  its  oflScers  and  directors,  from  trans- 
acting any  business  as  such,  and  asking  the  court  to  declare 
all  the  proceeding  relating  to  the  creation,  organization  and 
establishment  of  the  district,  null  and  void.     The  first  case 
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was  commenced  by  Lacock  and  Peet,  as  taxpayers  and  res- 
idents of  the  consolidated  district,  to  have  all  the  proceedings 
declared  invalid,  and  to  enjoin  the  officers  of  the  district  from 
levying  or  certifying  any  taxes  against  their  property  for 
school  purposes.  The  action  was  also  said  to  be  for  and  on 
behalf  of  all  taxpayers  similarly  situated.  The  defendants 
to  that  action  appeared  and  answered,  denying  the  allega- 
tions of  the  petition. 

The  second  action  was  also  brought  by  a  resident  tax- 
payer, against  the  consolidated  district,  ias  such,  and  the 
officers  and  directors  thereof,  asking  that  the  so-called  con- 
solidated district  be  dissolved ;  that  the  election  of  the  direct- 
ors and  officers  be  declared  void;  and  that  they  be  enjoined 
from  transacting  any  business  as  such;  also  that  they  be 
enjoined  from  levying  taxes,  issuing  bonds,  or  certifying  taxes. 
The  defendants  to  that  action  also  answered  the  petition, 
and  set  out  in  extenso  all  the  proceedings  relating  to  the 
establishment  of  the  district,  claiming  that  they  were  all  reg- 
ular, and  in  strict  accord  with  the  law.  In  that  action, 
Lacock  and  Peet  intervened,  setting  forth*in  their  petition 
practically  all  the  matters  pleaded  in  their  original  petition 
in  their  main  case,  and  also  alleging  that  Newman's  action 
was  not  in  good  faith,  but  a  friendly  suit  brought  for  the 
purpose  of  having  an  adjudication,  establishing  the  validity 
of  the  consolidated  district.  In  their  prayer,  they  asked 
substantially  the  same  relief  as  in  their  original  petition. 
Issue  having  been  tendered,  the  two  actions  were  consol- 
idated and  tried  as  one,  resulting  in  a  decree  finding  that 
the  consolidated  district  had  been  duly  and  legally  estab- 
lished, and  dismissing  plaintiff's  petition  in  the  original 
case,  and  the  petition  of  intervention.  Lacock  and  Peet  ap- 
peal. — Afftrmed. 

E.  A.  Johnson  and  Clifford  B,  Paul,  for  appellants. 

Remley  cfe  Bemley,  B,  E.  RJiineJiart  and  Herrick  &  Reed, 
for  appellees. 
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Deemer,  J. — I.    No  question  is  made  regarding  the  f  oina 
of  these  actions,  and  we  shall,  for  the  purposes  of  tho    case, 
treat  them  as  proper  ones  whereby  to  test  the  validity  of  the 
1.  Schools  and       organization  of  the  consolidated  school    dis- 
TRiCTs^  coMoi-    ^ct,  without  in  any  manner  intimating'  tliat 
trfe^te  Miiepi^     injunction  is  the  proper  remedy.    The  valid- 
ity of  the  proceedings  creating  and    estab- 
lishing the  district  is  challenged  on  several  grounds.       Tlxe 
first  is  that  proper  notices  of  the  election  were  not  publislied 
as  required  by  law;  the  second,  that  the  territory  comprised 
thereii^  was  not  properly  included,  or,  rather,  that  territory 
outside  of  the  district  was  not  left  in  a  situation  which  the 
law  requires ;  and  the  third,  that  property  on  the  boundaries 
of  the  district  was  unlawfully  divided,  so  that  some  of  it  i«ras 
in  the  consolidated  district,  and  part  of  it  in  contiguous   dis- 
tricts, townships  or  independent  districts,  and  so  subdivided 
that  plaintiffs  will  have  to  pay  taxes  to  the  new  consolidated 
district,  but  could  not  send  their  children  to  the  school  ixl  ±'he 
new  district,  their  residences  being  outside  the  consolidated 
one. 

The  claimed  defect  in  the  notices  has  no  reference  to  the 
substance  or  form  thereof;  but  to  the  fact  that  they    ^w^^ 
typewritten,  and  some  of  them  became  illegible  soon,    a^ "^e^ 
they  were  posted.     The  statute  provides  that  not  less    tliBSi 
10  days'  notice  (of  the  election)  be  posted,  in  at  least  S   -pxtu- 
lie  places.     Code,  Section  2746.     As  a  matter  of  fao'fcy    ^ 
secretary  of  the  board,  on  March  27,  1915,  posted  8  n^oti^^-es: 
one  at  the  post  office  in  the  town  of  Martelle,  another  o^^      ^ 
town  hall  in  said  town,  another  on  the  door  of  the    I3-^P^* 
well  schoolhouse,  one  on  the  schoolhouse  in  the  Cherry  CS-^nove 
district,  one  on  the  Cottage  Hill  schoolhouse,  one  at  Di^*^*' 
No.  6,  Fairview  Township,  one  on* the  Dumont  school,  an:^^^^ 
on  the  schoolhouse  in  School  District  No.  5,  and  anotb^^    ^ 
kept,  and  upon  this,  he  made  his  return.     Two  of     t^^^^ 
notices  were  posted  in  territory  outside  th^  proposed     <^^^' 
solidated  district.    It  is  claimed  that  all  were  distinctly    ^^^' 
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ible  when  posted;  but  testimony  was  introduced  tending  to 
show  that  the  notices  posted  on  the  Hopewell  schoolhouse 
and  the  town  hall  at  Martelle,  both  within  the  proposed  new 
district,  faded  by  the  action  of  the  elements,  so  that,  within 
a  few  daysy  they  could  not  be  read. 

Testimony  was  also  adduced,  to  the  effect  that  the  one 
posted  on  the  Dumont  schoolhouse,  within  the  district,  c6uld 
not  be  read  the  next  day  after  it  was  posted.  It  is  claimed 
that  this  amounted  to  no  posting  at  all,  of  3  of  the  8  notices ; 
and,  as  two  of  them  were  outside  of  the 'proposed  district, 
the  necessary  number  of  postings  was  not  made;  and  that 
all  subsequent  proceedings  are  void. 

As  already  stated,  these  notices  were  all  written  on  a 
typewriter,  and  it  appears  that  three  of  them  were  original, 
or  ribbon  copies,  and  the  others  were  carbon  copies;  and  it 
is  conceded  that  one  of  the  original  ones  was  used  for  making 
the  return.  There  is  no  claim  that  the  notices  were  not 
legible  when  first  posted,  or  that  the  secretary  was  guilty  of 
any  negligence  or  want  of  care  in  preparing  or  posting  the 
notices,  save  as  this  may  be  inferred  from  the  fact  that  three 
of  them  became  illegible  a  few  days  after  they  were  posted. 
This,  in  itself,  does  not  prove  negligence  or  want  of  care, 
and  there  is  no  suggestion  of  any  purpose  of  the  secretary 
to  mislead  the  public,  or  to  use  a  machine  ribbon  or  carbon 
which  would  or  might  fade  in  a  short  time  after  being  exposed 
to  the  elements. 

While  there  is  some  conflict  in  the  testimony,  it  does 
establish  that  some  of  these  notices  faded  after  being  posted, 
so  that,  on  the  day  of  election,  some  of  them  were  difficult  to 

decipher,  and  could  not  be  read,  unless  the 
'•  fS^o^iti^s^      reader   knew   something   of   their   purport. 

TRicTs  *  consol* 

idationof  dis-     Those  which  seemed  to  have  faded  the  most 

trictB :  illeeibil- 

ity  of  eiecflon      were  the  ones  on  the  town  hall  door  in  Mar- 
notices  :  effect. 

telle,  and  the  one  on  the  Dumont  school- 
house.  There  was  another  in  the  town  of  Martelle  which  no 
one  challenges.    The  one  on  the  Dumont  schoolhouse  is  chal- 
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lenged,  but  that,  it  seems,  could  be  read  by  one  who  had   any 
knowledge  of  its  purpose.    The  secretary  of  the  board  "tcati- 
fied  that  the  notiges  were  clear  and  distinct  when  posted, 
and  that  the  carbon  copies  were  just  as  good  as  the  originals. 
The  concrete  question  presented  by  this  record  is  this :    Must 
posted  notices  be  such  as  that  they  will  withstand  the  action 
of  the  elements,  or  must  the  officer  whose  duty  it  is  to  post 
these  notices,  see  to  it  that  they  remain  legible  durixi^  the 
entire  period  for  which  they  are  required  to  be  posted  ?    There 
is  no  claim  of  any  fraud  or  collusion,  or  of  any  design  on  the 
part  of  the  ofl&cial  or  oflScials  having  the  matter  in  eliarge, 
to  post  notices  which  would  easily  fade  or  soon  become  ol)Ut- 
erated ;  so  the  effect  of  such  purpose  is  out  of  the  case. 

Appellants  claim  that,  to  meet  the  requirements  of  the 
law,  the  notices  must  remain  legible  during  the  entire  poriod 
for  which  they  must  be  posted,  and  if,  for  any  reason^    they 
become  faded  so  that  they  cannot  be  easily  read,  th-OJce  is 
no  posting.    Such  is  not  the  law,  as  we  understand  it-      Of 
course,  the  officers  must  exercise  some  care  in  the  nxo-tter; 
but  they  are  not  held  to  insure  the  continued  legibility  of  the 
notices  as  posted.    The  adoption  of  such  a  rule  would   x**ean 
that,  if  the  notices,  as  posted,  were  destroyed  by  a  s'torm, 
or  removed  by  a  third  person  without  the  knowledge  of  any 
of  the  officers  of  the  school  district,  proper  care  being,    iis^ 
in  the  first  instance,  still  the  notices  are  ineffective,  aixd  all 
proceedings  based  thereon  are  void.     Neither  logic  noi^  ^^^ 
law  requires  any  such  holding.    Indeed,  the  cases  gwDexally 
announce  the  rule  that,  if  proper  notices  are  posted  ixi-  the 

• 

first  instance,  it  is  not  necessary  to  prove  that  they  remain 
posted  each  and  every  day  thereafter.  People  v.  Lodi  ^^9^ 
School  District,  57  Pac.  660  (124  Cal.  694).  In  29  Cyc-  1^22, 
the  following  rule  is  announced : 

' '  The  fact  that  a  portion  of  an  advertisement  was  bl^^^"' 
or  otherwise  illegible,  does  not  operate  to  vitiate  the  p^""* 
cation,  where  due  proof  of  publication  as  required  t>y  ^^^ 
is  made." 
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Thompson  v.  Higginhotham,  18  Kans..  42,  supports  this 
role.  There  were  no  such  defects  in  the  posting  of  the 
notices  as  to  defeat  the  proceedings. 

II.  The  claim  that  some  of  the  territory  remaining  after 
carving  out  the  new  conaolidated  district,  did  not  contain 
four  sections  of  land,  as  required  by  Section  2794-a,  Supple- 
8.  Schools  AND      mental  Supplement  to  the  Code,  1915,  is  met 

m^B:  coMoi-  in  two  ways :  ( 1 )  The  last  nine  lines  of  Subd. 
trietB:(iiaeof*     a  of  that  .section  of  the  Supplemental  Snp- 

remaininff  cor* 

poraUoM.  plement  were  not  in  force  when  the  district 

in  question  was  formed.  That  part  of  the  section  was  added 
after  the  vote  was  taken  for  the  establishment  of  the  new 
district.  (2)  That  part  of  the  section  in  force  when  the 
rights  of  the  parties  hereto  became  vested,  refers  to  the  num- 
ber of  acres  that  are  left  in  a  district  township,  and  not  the 
number  remaining  in  a  subdistrict  thereof.  See  Consolidated 
Ind.  School  District  v,  Martin,  170  Iowa  262. 

Aside  from  this,  while  the  testimony  is  in  some  con- 
fusion, we  are  constrained  to  believe  that  all  of  the  sub- 
district  known  as  ** Hopewell,**  was  included  in  the  new  dis- 
trict The  claim  at  this  point  is  that  part  of  the  land  in 
this  Hopewell  subdistrict  was  not  included.  We  think  that 
the  whole  of  it  was,  and  this  finding  eliminates  this  entire 
proposition  from  the  case. 

III.  The  contention  that  the  new  district  was  so  organ- 
ized ^  to  include  within  it  part  of  the  lands  of  several 
parties,  so  as  to  render  them  taxable  for  school  purposes,  at 
4  Schools  AND       *^^  same  time  leaving  outside  the  district 

trSot':?omoi-  other  parts  of  the  same  tracts,  so  that  the 
trlcts^flxinll'  owner  could  not  avail  himself  of  school  priv- 
trict:  review:      ilcgcs,  docs  not  scem  to  have  been  made  an 

issue  by  the  pleadings,  and  is  not  supported 
by  any  proof  whatever,  save  something  said  on  the  cross- 
examination  of  one  of  defendants  as  a  mtness.  This,  in 
itself,  is  a  sufficient  answer  to  appellants'  third  proposition. 
Aside  from  this,  the  boundaries  of  the  new  district  were 
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approved  by  the  county  superintendents  of  the  two  counties 
in  which  the  new  consolidated  district  lies,  and  no  appeal 
was  ever  taken  from  their  approval.  The  remedy  in  such 
cases  is  by  appeal  to  the  state  superintendent  of  public  in- 
struction«  See  School  Corporation  v.  Ifidependent  School 
District,  162  Iowa  257 ;  School  District  Twp.  v.  Independent 
School  District,  149  Iowa  480. 

It  should  also  be  stated  that  there  were  not  to  exceed 
140  electors  in  the  new  consolid^tted  district,  and  that  114 
of  them  appeared  in  response  to  the  notices,  and  voted  at 
the  election.  Lacock  and  Peet,  the  plaintiffs  and  interveners 
herein,  were  both  present  and  voted.  /  It  also  appears  that, 
at  the  election  of  officers,  which  immediately  followed,  Lacock 
was  a  candidate  for  the  office  of  director,  and  that  he  was 
present  and  voted.  It  further  appears  that,  at  an  election 
held  in  June  of  the  same  year,  both  Lacock  and  Peet  were 
present  and  voted. 

These  facts  are  recited,  not  for  the  purpose  of  showing 
an  estoppel,  for  none  was  pleaded  by  defendants,  but  to  dem- 
onstrate that  the  equities  are  not  with  the  plaintiffs  and 
interveners. 

On  the  whole  record,  we  conclude  that  the  judgments 
and  decrees  entered  herein  were  each  correct,  and  they  are 
each — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Bert  E.  Mitchell,  Appellant,  v.  Herman  Haggb  et  al..  Ap- 
pellees. 

BBOEEBS:     Authority — Closing  Sale  at  Point  Other  Than  Owner's 

1  Residence.  A  naked  authority  to  efitect  a  sale  of  land  implies 
no  authority  to  contract  for  the  payment  of  the  purchase  price  at 
a  point  other  than  the  residence  of  the  owner. 

BBOEEBS:     Authority— Disregard  of  Authority— Varying  Times  of 

2  Payments.    A  broker  employed  to  ncg :;tiate  a  sale  of  lands  must, 
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• 

in  order  to  enter  into  a  valid,  enforceable  contract,  obey  instruc- 
tiona  Any  unratified  material  departure  therefrom, — such  as  vary- 
ing the  times  and  amounts  of  payments, — ^vitiates  the  contract 
negotiated  by  him. 

BBOKEBS:     Attthority-r-Agreement  to  Furnlflh  Abstract.    A  naked 

3  authority  to  effect  the  sale  of  land  carries  no  implied  authority  in 
the  brdcer  to  bind  the  owner  to  furnish  a  satisfactory  abstract  of 
title. 

BBOKEBS:     Anthority — ^Attthorlzed    Oral    Contract    Unknown    to 

4  Owner — ^Effect.  One  may  not  enforce  an  oral  contract  for  the 
purchase  of  lands,  made  with  an  agent  of  such  owner  and  in 
strict  compliance  with  the  agent 's  authority,  when  the  only  contract 
tendered  to,  or  brought  to  the  attention  of>  the  owner,  prior  to 
his  sale  to  another  party,  was  a  written  one  in  excess  of  the  agent's 
authority, 

BBOEjBBS:    Authority— Exclusiye  Authority  to  Sell — Sale  by  Owner. 

5  Principle  recognized  that  exclusive  authority  to  an  agent  or  broker 
to  effect  a  sale  of  land  does  not,  of  itself,  deprive  the  owner  of  the 
right  to  effect  a  sale,  independent  of  such  agent. 

Appeal  from  Crawford  District  Court. — E.  G.  Albert,  Judge^ 

Saturday,  December  16,  1916. 

Suit  in  equity  to  cancel  a  contract  between  defendant 
Herman  Hagge;  and  Thos.  Jochimsen,  for  the  sale  of  certain 
lands  now  claimed  by  plaintiff.  The  trial  court  denied  the 
reUef  asked  by  plaintiff,  and  he  appeals. — Affirmed. 

Maurice  O'Connor  and  J.  P.  Conner,  for  appellant. 
/Sims  dk  KueJinle,  for  appellees. 

Deemer,  J. — ^Defendant  Hagge,  a  resident  of  South  Da- 
kota, at  one  time  owned  the  land,  in  controversy,  consisting 
of  160  acres,  in  Crawford  County,  Iowa.  This  land  was  in 
possession  of  one  Mitchell,  a  tenant  of  Hagge 's.  E.  J.  Peters 
was  a  banker  and  real  estate  agent  in  the  town  of  West 
Side,  which  was  not  far  from  the  land,  and  he,  Peters,  solicited 
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an  agency  for  the  sale  of  the  farm.    In  response  to  Peters' 
request,  Hagge  wrote  the  following  letter: 


(I 


Mitchell,  S.  Dak.,  April  13,  1914. 
Mr.  E.  J.  Peters,  West  Side,  Iowa.  Dear  Sir:  Yours 
of  the  11th  at  hand,  and  would  say  in  regard  to  the  terms  and 
price  of  the  farm  will  take  $150  per  acre,  $1,000  on  day  of 
contract  and  $4,000  March  1st,  1915,  and  $1,000  March  Ist, 
1916,  and  $2,000,  1917,  and  $2,000  1918,  and  $1,000  March 
1st,  1919,  and  the  balance  in  5  years  at  6  per  cent  interest, 
and  it  can  be  renewed  after  the  time  expires.  I  have  listed 
it  with  some  parties  so  I  could  not  sign  your  land  list,  but 
if  you  sell  the  farm  I  will  pay  you  $1  per  acre  commission 
for  selling  it. 

** Yours  truly,  Herman  Hagge.'' 

Pursuant  to  the  authority  conferred  by  this  letter,  Peters 
undertook  to  sell  the  land  to  plaintiff,  Mitchell;  and  it  is 
claimed  that,  on  April  17th,  1914,  a  sale  was  made  to  plaintiff 
by  Peters,  in  accordance  with  the  terms  of  the  letter.  A  written 
contract  in  duplicate  was  drawn  up,  signed  by  Mitchell,  and 
forwarded  to  Hagge  for  his  signature,  with  the  request  that 
he  sign  and  return  one  copy. 

On  the  same  day,  and  after  plaintiff  Had  left  Peters' 
office,  one  Thomsen,  a  real  estate  agent  at  Manning,  which 
town  was  not  far  from  the  farm,  appeared  upon  the  premises, 
with  defendant  Jochimsen.  They  looked  over  the  land,  and 
there  met  Mitchell,  who  informed  them  that  he  had  pur- 
chased the  land  that  morning.  During  the  evening  of  the 
same  day,  Thomsen  called  up  Peters  and  inquired  about  the 
deal,  and  Peters  told  Thomsen  that  he  had  that  day  sold  the 
land  to  Mitchell.  Early  the  next  morning,  Thomsen  wired 
Hagge  as  follows : 

*' Manning,  Iowa,  Apr.  18,  1914. 

**  Herman  Hagge,  Mail  Route  1,  Mitchell,  S.  Dak.  I 
have  man  want  to  pay  you  $150  per  acre,  cash,  first  next 
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March  for  the  quarter.  While  looking  on  farm  renter  said 
he  had  bought  the  farm  over  phone.  Wire  me  at  once  which 
deal  you  consider. 

''8:15  A.  M.  18th..  L.  Thomsen.'' 

In  the  afternoon  of  the  same  day,  Hagge  answered  as 

follows : 

''Mitchell,  S.  Dak.,  Apr.  18, 1914. 
"Received  at  3:35  P.  M.    I  accept  your  offer  for  quar- 
ter, provided  he  pays  enough  down  on  day  of  contract. 

' '  Herman  Hagge. ' ' 

* 

Some  two  or  three  days  thereafter,  Hagge  wrote  Peters 
as  follows: 

"Mitchell,  S.  Dak.,  Apr.  22d,  1914. 

"Mr.  E.  J.  Peters,  West  Side,  Iowa.  Dear  Sir:  We 
received  a  telegram  from  L.  Thomsen,  April  18th  and  received 
your  papers  on  Monday,  April  20th,  so  I  wired  L.  Thomsen 
Saturday  afternoon,  April  18th,  that  we  would  accept  his 
offer.    Yours  truly,  Herman  Hagge. ' ' 

Peters  responded  with  two  messages,  as  follows : 

'  "Vail,  Iowa,  Apr.  25th,  1914. 
"Herman  Hagge,  Mitchell,  S.  Dak.    Sale  to  Mitchell  was 
made  before  other  sale.    Mitchell  insists  on  forcing  contract 
and  threatens  suit  against  you.    Wire  me  at  once  before  suit 
begins.  E.  J.  Peters,  Cashr.'* 

"Vail,  Iowa,  Apr.  23d,  1914. 
"We  claim  our  sale  on  land  ahead  of  Jochimsen  sale. 


(( 


E.  J.  Peters,  Cashr.'' 


On  April  19th,  of  the  same  year,  Thomsen  made  out  a 
written  contract  for  the  sale  of  the  land  to  Jochimsen,  who 
signed  the  same,  and  it  was  then  forwarded  to  Hagge,  who 
subsequently  signed  it,  and  returned  a  copy  to  Jochimsen. 

Vol.  178  Ia.— 59    . 
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This  action  is  to  cancel  and  set  aside  the  contract  between 
Hagge  and  Jochirasen,  made  through  the  agency  of  Thomr 
sen,  and  to  establish  and  confirm  the  sale  to  plidntiff. 

There  can  be  no  doubt  that  Hagge  gave  Peters  author- 
ity to  find  a  purchaser  for,  or  to  sell  the  lands  in  controversy, 
upon  the  terms  stated  in  the  first  letter  quoted;  but  Peters 
was  not  given  an  exclusive  agency;  and,  if  the  contract  of 
sale  made  by  him  to  plaintiff  is  binding  on  the  owner,  then 
plaintiff  is  entitled  to  recover;  for  his  purchase,  if  he  made 
one,  was  first  in  point  of  time,  and  Joehimsen  had  knowledge 
thereof  at  the  time  of  his  purchase  from  the  owner.  The  sole 
question  in  the  case  then  is.  Did  plaintiff  enter  into  a  valid 
contract  for  the  purchase  of  the  land  1 

Hagge  gave  his  terms  to  the  agent,  Peters;  but  defend- 
ants contend  that  Peters,  in  making  the  written  ccmtraet  with 
plaintiff,  Mitchell,  which  contract  was  the  only  one  submitted 
to  Hagge,  for  the  purchase  of  the  land  by  Mitchell,  exceeded 
his  authority,  in  that :  First,  payments  of  the  purchase  price 
were  to  be  made  at  West  Side,  Iowa,  instead  of  at  Mitchell, 
Hagge 's  place  of  residence;  second,  Mitchell  was  given  the 
option  to  make  payments  in  advance  of  the  time  fixed  in 
the  letter  of  authority ;  and,  third,  that,  by  the  terms  of  the 
written  contract,  Hagge  was  to  furnish  a  warranty  deed  and 
satisfactorv  abstract  of  title. 

The  contract  which  Mitchell  signed,  and  which  was  the 
only  one  presented  to  Hagge,  provided,  in  substance: 

**(a)  Pajinents  to  be  made  at  Farmers'  State  Bank, 
West  Side,  Iowa. 

"(b)  Mitchell  to  have  *the  right  to  pay  as  much  addi- 
tional on  March  1,  1915,  as  he  might  wish  to,  and  to  pay  in 
sums  of  one  hundred  or  any  multiple  thereof  on  any  interest 
pay  day.' 

**(c)  Upon  request  of  Mitchell,  after  certain  payments, 
Hagge  and  wife  were  to  convey  the  premises  in  controversy 
in  fee  simple  *with  the  ordinary  covenants  of  warranty  and 
satisfactory  abstract  of  title. 


»    M 
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It  is  manifest  that,  in  these  respects,  Peters  exceeded  his 
authority.    Nothing  being  said  in  the  letter  of  authorization 

1.  BRosaRs :  au-     regarding  place  of  payment,  Peters  had  no 
Sie  at  point* °*  authority  to  provide  for  payment  at  any  other 
owner^sra-       place  thap  the  residence  of  the  owner.    Saw- 
yer V.  Brossart,  67  Iowa  678 ;  Egger  v.  Nes- 

biU  (Mo.),  43  Am.  St.  B.  596,  602. 

Again,  Peters  had  no  authority  to  provide  for  payments 
fit  any  other  time,  or  in  any  other  amounts,  than  were  stated 
in  the  ^rst  letter  of  Hagge  fixing  his  price  and  terms.    It  is 

2.  BROKBRsrau-  ^*^®^  ^^  advantage  to  have  deferred  pay- 
Srd o^au^Sor-  mcnts  of  the  purchase  price  «o  fixed  as  to 
times  oZpay-      draw  interest  for  stated  periods,  in  order  that 

^  they  may  constantly  be  earning  something, 

and  it  is  for  the  owner,  and  not  the  agent,  to  fix  the  time 
and  amount  thereof.  If  no  time  or  amounts  be  fixed,  then 
th6  sale  is  presumptively  to  be  made  for  cash ;  but  if  the 
owner  fixes  the  amounts  and  times  of  payment,  the  agent 
must  make  his  sale  in  conformity  therewith. 

Again,  whilst  the  agent  would,  perhaps,  have  author- 
ity to  provide  for  the  execution  of  a  warranty  deed,  he  had 
no  express  authority  to  agree  to  furnish  a  satisfactory  abstract 

z  BnoKBRsau-  ^^  ^^^^^'  ^^  ^^  ^^^  ^^  express  authority  to 
mentTo  furnish  ^^  ^^is,  none  will  be  implied.  Stat  en  v. 
abstract  Hammer,  121  Iowa  499,  501,  is  an  authority 

in  support  of  the  last  two  propositions. 

It  is  said,  however,  that  IVIitchell  orally  agreed  to  pur- 
chase the  lands  on  the  exact  terms  stated  in  the  letter  of 
authorization,  and  was  ready,  able  and  wiUing  to  make  the 
4  BROKBRB-au-      purchase.    The  trouble  with  this  proposition 
Sorizei  oTOi       is  ^^2ut  Hagge,  the  owner,  was  not  advised  of 
known^oown-    that  fact.  All  that  he  knew  of  the  matter  was 

AT*  *  €sff€^€^^ 

embodied  in  the  contract,  a  duplicate  of  which 
was  sent  him  for  his  signature.  In  such  circumstances,  plain- 
tiflf  cannot  rely  upon  an  oral  agreement  to  purchase.  Beich- 
art  V.  Bomey,  167  Iowa  252. 
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Peters  did  not  have  an  exclusive  agency;  and,  if  he  had, 
this  did  not  deprive  the  owner  of  his  right  to  sell  to  another. 
McPike  V.  Siver,  168  Iowa  149;  Ingold  v.  Symonds,  125  Iowa 

82.     This  is  not  an  action  for  damages  on 

6*  Brokers  :  au-        ■%  »    -t  %  ^ 

thority :  exciu-    the  part  of  the  aaent,  but  an  attempt  on  the 

sive  authority  V  i  i 

to  sell :  sale  by     part  of  a  supposed  purchaser  to  cancel  a  con- 
owner.  ^  r-x-  X- 

tract  made  by  another  agent,  which  was  ac- 
cepted by  the  owner. 

It  is  manifest  that  the  trial  court  was  right  in  denymg 
the  relief  asked.    The  judgment  is,  therefore — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


IsABELLE  Palmer,  Appellee,  v.  Rosina  Wolp,  Appellant. 

APPEAL  AND  EBBOB:  Diflmlssal—Appolntment  of  GMmrdian^ 
Death  of  Ward.  An  appeal  from  an  order  appointing  a  guardian 
may  be  dismissed  on  motion  of  appellee,  when  it  is  made  to  appear 
that,  since  the  appeal  was  taken,  the  ward  has  died,  and  her  estate 
has  been  fully  settled.  In  the  case  at  bar,  the  dismissal  is  without 
prejudice,  in  order  that  no  adjudication  of  the  mental  unsoundnees 
of  the  deceased  might  appear. 

Appeal  from  Linn  District  Court. — P.  0.  Ellison,  Judge. 

Saturday,  December  16,  1916. 

This  was  an  application  by  plaintiff  for  the  appointment 
of  a  guardian  of  the  property  of  defendant.  There  was  a 
trial  to  a  jury,  and  a  finding  by  it  that  defendant  was  incom- 
petent to  care  for  her  business,  and  a  guardian  was  appointed. 
From  such  appointment,  the  defendant  appealed.  Since  the 
appeal,  the  ward  has  died,  and  the  plaintiff  has  filed  a  motion 
to  dismiss  the  appeal,  on  the  ground  that,  under  the  circum- 
stances shown,  there  is  now  only  a  moot  question  for  deter- 
mination. The  motion  to  dismiss  is  sustained,  but  without 
prejudice. — Motion  Sustained. 
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L.  M,  Kratz,  for  appellant. 

Crosby  &  Fordyce,  for  appellee. 

Preston,  J. — 1.   The  motion  to  dismiss  was  submitted 
with  the  case.  Plaintiff  is  a  daughter  of  the  defendant's.  There 
are  other  children.    Appellant  earnestly  challenges  the  suffi- 
ciency of  the  evidence  to  sustain  the  finding 

AFPBAL  AND  SSl- 

ROR :  dismissal :    of  the  jury  that  the  defendant  was  incompe- 

appointment  of 

sj^ardian :  death  tent.     Ordinarily,  this  would  be  a  question 

for  the  jury.  For  the  reason  to  be  stated 
later  in  the  opinion,  we  may  not  determine  this  question.  We 
may  say,  however,  that  we  have  examined  the  record.  The 
evidence  introduced  by  plaintiff  is  not  at  all  strong  or  con- 
clusive. The  defendant  was  94  years  of  age  at  the  time  of 
the  trial.  Her  deceased  husband  had  always  looked  after 
his  business.  Defendant  had  not  come  into  her  share  of  her 
husband's  estate.  It  is  undoubtedly  true,  from  her  evidence 
and  that  of  other  witnesses,  that  she  was  not  accustomed  to 
transact  business,  and  her  evidence  shows  that  she  was  not 
acquainted  with  the  details  of  her  own  affairs.  Her  testi- 
mony, however,  in  the  main  is  remarkably  clear,  for  a  woman 
of  her  age.  It  occurs  to  us  that  the  fact  that  the  defendant 
w^as  not  accustomed  to  transacting  business,  and  a  series  of 
questions  propounded  to  defendant  as  a  witness,  were  quite 
persuasive  in  the  minds  of  the  jury  that  a  guardian  ought 
to  be  appointed.  We  shall  set  out  a  few  questions  and  the 
answers  of  defendant: 

"Q.  Now  do  you  fed  if  some  good,  honest,  straight^ 
forward  man  to  look  after  the  property  and  investments  for 
you,  and  give  you  the  proceeds  of  it — ^would  that  be  all 
right?  Some  good,  honest, — any  good  man?  A.  Well,  I 
don't  know  yet.  I  won't  do  anything.  I  say  Andy  can 
look  after  it  for  me.  Q.  Mrs.  Wolf,  do  you  not  feel  now  that 
you  ought  to  have  some  good,  honest  man  to  look  after  your 
property  and  help  you  keep  it  intact,  together,  so  it  would 
not  be  wasted  and  lost?    A.    Yes,  but  I  wouldn't  be  willing 
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to  do  that  yet.  I  don't  feel  able  to  manage  it  myself.  Mr. 
"Wolf  always  managed  things  himself.  Q.  Suppose  Judge 
Ellison  should  pick  some  good  man  in  Cedar  Bapids,  a  nice 
man,  some  man  you  know  of,  a  good  business  man,  who  could 
give  bonds  for  more  than  the  property  is  worth,— some  man 
like  that,  so  you  would  be  safe  and  secure, — ^would  you  be 
satisfied  to  let  such  a  man  look  after  your  affairs  T  A.  I 
would  think  it  over.  I  can  think  it  over.  Q.  Suppose  a  man 
that  Judge  Ellison  would  select  would  put  up  a  bond  for 
double  the  amount  of  the  property  likely  to  come  into  his 
hands  for  you,  to  protect  you  and  secure  you  agcunfit  any 
loss,  Mrs.  Wolf,  wouldn't  you  be  satisfied  to  have  such  a 
man?    A.    I  don't  know;  I  can  think  it  over,  you  know." 

She  finally  answered  that  she  would  be  willing  that 
some  good  man  be  appointed,  and  that  she  would  feel  satis- 
fied to  allow  Judge  Ellison,  the  man  who  sits  on  the  bench, 
to  select  a  man  for  her. 

Though  it  be  conceded  that  defendant  was  not  compe- 
tent to  personally  look  after  her  affairs,  stiU,  if  she  was 
mentally  competent  to  appoint  an  agent,  she  could  do  that, 
and  the  agent  could  look  after  her  property  and  help  her 
keep  it  intact,  so  it  would  not  be  wasted  and  lost  But,  as 
stated,  we  may  not  determine  the  merits  of  the  case. 

2.  It  is  contended  by  appellee  that  the  appeal  should 
be  dismissed,  because  the  death  of  the  ward  has  terminated 
the  guardianship  and  the  appeal  must  be  ineffectual,  citing 
Faucher  v.  Orass,  60  Iowa  505;  Bethany  Congregational 
Church  V.  Morse,  151  Iowa  521;  Horrabin  v.  City  of  Iowa 
City,  160  Iowa  650 ;  4  C.  J.,  page  578,  Sec.  2386,  and  page 
584,  Sec.  2396. 

It  appears  that  defendant  made  a  will  after  a  guardian 
was  appointed,  and  there  was  a  contest  filed.  Appellant 
contends  that,  because  of  this,  a  reversal  and  a  holding  that 
a  guardian  should  not  have  been  appointed  would  have  a 
bearing  upon  the  burden  of  proof  as  to  the  competency  of 
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defendant,  now  deceased,  to  make  a  will,  and  that>  in  any 
event,  though  defendant  is  now  deceased,  the  records  ought 
not  to  show  that  she  was  of  unsound  mind  if  she  was  not  so. 
But  it  is  made  to  appear,  from  a  written  stipulation  signed 
by  all  parties  interested,  and  by  concessions  in  argument 
in  open  court,  that  the  property  would  be  distributed  under 
the  will  in  the  same  manner  as  it  would  be  under  the  law, 
except  that  the  will  provides  that  one  of  the  sons  shall  be 
paid  compensation  for  his  services;  and  it  was  stipulated  in 
writing  that  all  matters  growing  out  of  the  will  contest  were 
settled,  and  all  matters  of  controversy  between  the  parties 
settled.  The  written  stipulation  provides,  as  we  understand 
it,  that  appellee  might  show  in  this  court  that  defendant 
had  died  since  the  trial  of  the  guardianship  proceedings  and 
since  the  appeal  was  perfected,  so  that  all  property  rights 
have  been  adjusted.  If  the  case  should  be  reversed  here,  the 
guardianship  hearing  could  not  be  retried.  In  a  sense,  under 
the  circumstances  shown,  the  death  of  defendant  does  work 
an  abatement  of  the  proceeding.  For  this  reason,  we  think 
the  motion  to  dismiss  must  be  sustained,  but  that  it  should 
be  witliout  prejudice,  so  that  there  is  no  adjudication  as  to 
the  mental  unsoundness  of  the  deceased. 

In  4  C.  J.  589,  under  the  title  **  Appeal  and  Error,"  we 
find  this  doctrine: 

"Plea  in  Abatement  or  in  Bar.  In  some  jurisdictions, 
objections  based  on  defects  in  perfecting  the  appeal,  unless 
apparent  on  the  face  of  the  record,  should  be  taken  by  plea 
in  abatement,  filed  in  apt  time  by  the  clerk  of  the  court ;  and 
the  same  is  true  as  to  objections  based  on  matters  happening 
since  the  perfection  of  the  appeal  or  subsequent  to  the  judg- 
ment sought  to  be  reviewed  in  a  proceeding  in  error.  In 
these  jurisdictions,  a  motion  to  dismiss  the  appeal  for  the 
causes  set  up  in  such  plea  will  not  be  entertained.  In  other 
jurisdictions,  when  matters  occur  subsequently  to  the  judg- 
ment, which  operate  to  waive  the  right  of  a  party  to  have  the 
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judgment  reviewed,  and  they  appear  of  record,  objection  is 
properly  raised  by  a  motion  to  dismiss,"  etc. 

And  in  the  same  work  and  volume,  page  588,  Sec.  2400, 
we  find  this: 

''Dismissal  without  Prejudice.  There  seems  to  be  no 
general  rule  as  to  when  the  court  may  and  may  not  dis- 
miss an  appeal  without  prejudice  to  the  rights  of  appellant. 
It  has  been  held  that,  in  the  absence  of  special  equitable 
considerations,  appellant  is  not  entitled  to  a  dismissal  with- 
out prejudice.  If  such  special  considerations  exist,  however, 
the  appeal  may  be  so  dismissed.'' 

See,  also,  as  bearing  upon  this  proposition:  Tuttle  v. 
TuttU  (N.  D.),  124  N.  W.  429;  Garlingim  v.  Davison,  122 
Ga.  677  (50  S.  E.  667) ;  Riggins  v.  Richards,  97  Tex.  526 
(SOS.  W.  524). 

In  the  Georgia  case  just  cited,  it  was  held  that  an  appeal 
will  be  dismissed  without  prejudice  where  appellant  could 
not  benefit  by  a  reversal. 

It  is  our  conclusion,  then,  that,  because  of  the  death  of 
defendant,  the  action  ought  to  abate,  and  this  without  prej- 
udice, and  the  motion  to  dismiss  must  be  sustained,  and  it 
is  sustained  without  prejudice. 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 


Polk  County,  Appellee,  v.  James  Parker,  Appellant. 

OmCEBS:     Bights,  Etc. — Ownership  of  Documents  Made  Dozing 

1  Official  Teim.  Maps  and  plats  of  a  city,  ine.de  by  a  city- 
assessor,  wholly  outside  of  office  hours  and  without  detriment  to 
his  official  duties,  and  neither  made  under  any  requirement  of 
law,  nor  made  as  part  of  his  required  official  duties,  nor  made, 
primarily,  to  facilitate  the  work  of  his  office,  but  used  therein 
because  of  their  usefulness,  are  the  private  property  of  the  as- 
sessor, even  though,  in  their  preparation,  he  used  paper  which  had 
been  discarded  by  the  county. 

PBINCrPAL  AND  AGENT:    Mutual  Bights— Bight  to  Outside  Earn- 

2  ings  of  Agent.     A  principal  is  not  entitled  to  that  which  his 
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agent  may  earn  during  time  which  does  not  fairly  belong  to  the 
principaL  So  held  where  a  county  claimed  maps  and  plats  made 
outside  of  office  hours  by  a  city  aasessor. 

Appeal  from  Polk  District  Court. — ^Lawrence  DbGrapp, 

Judge. 

Saturday,  December  16,  1916. 

Action  of  replevin,  to  recover  something  like  601  maps 
and  plats  of  real  estate  in  the  city  of  Des  Moines,  showing 
the  location  of  buildings  and  other  improvements  thereon, 
which  said  maps  and  plats,  it  is  claimed,  were  used  in  the 
office  of  and  by  the  city  assessor  of  the  city  of  Des  Moines. 

The  defendant  denied  plaintiff's  ownership  of  the  maps 
and  plats,  claimed  that  they  were  his  individual  property, 
planned,  executed  and  draughted  by  him  while  he  held  the 
office  of  city  assessor,  during  a  time  while  he  was  not  engaged 
in  official  duties,  for  his  own  use  and  purposes ;  that  he  used 
the  same  to  facilitate  the  work  of  his  office,  but  that  they  were 
no  part  of  the  records  thereof;  and  that  he  is  entitled  to 
the  possession  thereof.  On  these  issues,  the  case  was 'tried 
to  the  court,  without  a  jury,  resulting  in  a  judgment  finding 
the  county  entitled  to  the  property  in  controversy,  and  de- 
fendant appeals. — Reversed. 

J.  L.  Witmer,  for  appellant. 

Oeorge  A.  Wilson  and  Ward  C.  Henry,  for  appellee. 

Deemee,  J. — I.  Prom  some  time  in  the  year  1889,  down 
until  April  of  the  year  1908,  d'efendant  was  employed  in  the 
tax  department  of  the  county  auditor's  office,  of  Polk  County, 
1  opFiciais'  Iowa.    On  the  last  named  date,  he  was  ap- 

o^ershipof       pointed  city  assessor  for  the  city  of  Des 
madrdlfring       Moiucs,  and  scrvcd  in  that  capacity  until  the 
o  ca   erm.       ^^^j  ^^  ^^^^  ^^^^  1911.     During  his  employ- 
ment with  the  county,  he  became  convinced  that  a  new  city 
map  was  needed,  and  concluded  that,  as  soon  as  he  had 
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leisure,  he  would  prepare  the  necessary  data,  plats  and  maps 
to  that  end. 

He  accepted  the  city  assessorship,  on  the  theory  that  he 
would  have  the  time,  while  in  that  office,  to  make  the  prep- 
aration necessary  to  the  getting  out  of  a  new  city  map. 
Soon  after  entering  upon  the  work  as  assessor,  he  began 
the  preparation  of  this  material,  and  obtained  from  the  county 
auditor  some  leaves  from  the  pages  of  an  old  discarded  county 
plat  book,  upon  which  to  make  his  maps  and  plats.  Prom 
his  own  funds,  he  purchased  the  ink  and  other  materials  nec- 
essary'' to  the  making  of  the  maps  and  plats,  and  did  all  the 
work  upon  them  himself.  He  claims  that  he  did  this  work 
before  and  after  office  hours,  and  at  times  when  it  did  not  in 
any  way  interfere  with  his  official  duties.  He  did  not  make 
the  maps  or  plats  primarily  to  faciUtate  the  work  of  his 
office,  and  the  blue  prints  required  by  law  were  furnished  his 
office,  and  by  him  returned  to  the  county  auditor's  office.  It 
was  discovered  that  the  maps  and  plats  made  by  defendant 
in  the  manner  stated  were  of  material  assistance  to  defend- 
ant and  his  deputies  in  making  assessments,  and,  with  defend- 
ant's  permission,  they  were  used  by  the  entire  force,  the  blue 
prints  being  practically  disregarded.  The  maps  and  plats 
were  not  made  pursuant  to  any  requirement  of  law,  and  they 
do  not  belong  to  the  county,  unless  it  be  found  that  they 
were  so  made  as  to  make  them  county  property.  In  other 
words,  there  is  no  statute  which  requires  the  assessor  to 
either  make  or  file  any  such  maps  and  plats. 

Defendant  resigned  his  office,  and  took  the  maps  and 
plats  with  him.  Thereafter,  the  county  sued  out  a  writ  of 
replevin,  and  secured  the  possession  of  the  maps  and  plats, 
and,  since  that  time,  they  have  been  used  by  the  city  assess- 
ors in  the  performance  of  their  work. 

The  county  claims  that  it  is  entitled  to  the  possession 
of  this  property,  because  it  is  upon  paper  belonging  to  it, 
was  made  by  an  official  in  the  performance  of  his  duty,  or  at 
a  time  when  it  was  entitled  to  the  services  of  Parker,  and 
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from  the  records  in  the  county  offices,  and  that  defendant'  has 
no  title  or  right  to  the  possesBion  thereof. 

On  the  other  hand,  defendant  insists  that  the  property 
does  not  belong  to  the  county,  but  to  him,  individually ;  that 
he  made  the  maps  and  plats  outside  of  office  hours,  used  time 
which  belonged  to  him  alone,  in  their  preparation ;  that  he 
was  not  required  to  do  this  work  as  a  part  of  his  official 
duties,  and  that  the  county  has  no  right  thereto;  that  they 
are  his  private  property,  which  should  not  be  taken  from  him. 
It  will  be  remembered  that  defendant  was  a  county  or  city 
official,  and  not  a  mere  servant,  who  was  required  to  give 
his  entire  time  to  his  master.  As  an  official,  he  had  certain 
specific  duties  to  perform,  and  none  other  could  be  required 
of  him,  save  as  the  legislature  might  direct  or  authorize. 
Ijike  other  officials,  he  had  certain  office  hours,  and  these  he 
observed.  According  to  the  testimony,  he  did  all  the  work 
upon  these  maps  and  plats  outside  of  office  hours,  and  what 
he  did  in  no  manner  interfered  with  his  official  duties.  In 
fact,  the  testimony  shows  that,  by  the  use  of  tl^ese  maps  and 
plats,  the  work  was  expedited.  Under  the  facts  which  are 
practically  undisputed,  the  only  question  is — Who  owns  and 
is  entitled  to  the  possession  of  these  maps  and  plats? 

The  rules  applicable  here  differ  a  little  from  those  obtain- 
ing where  the  relation  is  purely  that  of  master  and  servant. 
An  official  is  entitled  to  his  salary  as  a  matter  of  law,  and 
the  relation  does  not  grow  out  of  contract.  His  duties  are 
fixed  by  statute,  and,  when  these  are  performed,  he  is  not 
required  to  do  more.  If  he  does  do  more,  he  is  entitled  to 
the  profit  thereof  on  his  own  account.  Fitzsimmons  v.  City 
of  Brooklyn,  102' N.  Y.  536;  Davis  v.  Munson,  43  Vt.  676; 
Mechem  on  Public  Officers,  Sees.  855,  872. 

As  already  pointed  out,  the  law  did  not  require  the 
making  of  these  maps  and  plats,  and,  consequently,  there  was 
no  provision  for  their  return  to  any  office  or  officer.  They 
were  not  made  primarily  to  assist  in  the  performance  of  the 
work  of  the  office,  and  they  were  not  made  pursuant  to  any 
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duty  owed  either  to  city  or  county.  The  mere  fact  that  they 
were  made  on  paper  taken  from  an  old  book  belonging  to 
the  county,  will  not  authorize  the  county  to  take  them  from, 
the  defendant,  after  he  has  expended  his  time  and  labor 
thereon.  In  this  connection,  it  is  to  be  noted  that  several 
witnesses  testified  that  these  maps  and  plats  are  worth  some- 
thing like  $1,500.  Surely,  the  county  cannot  be  permitted 
to  avail  itself  of  this  work  of  the  defendant's,  simply  because 
it  owned  an  old  discarded  plat  book,  from  which  the  paper 
was  taken  to  make  the  maps  and  plats.  See,  as  sustaining  this 
view,  1  Cooley  on  Torts  (3rd  Ed.),  p.  74;  WetJierbee  v.  Oreen, 
22  Mich.  311.  We  are  constrained  to  hold  that,  as  defendant 
did  not  make  the  maps  and  plats  in  controversy  because  of 
any  statutory  duty,  and  was  not  required  to  do  so  as  a  part 
of  his  official  duties,  and  as  he  made  them  at  such  times  and 
during  such  periods  as  not  to  interfere  with  his  official  duties, 
the  maps  and  plats  are  his,  and  he  is  entitled  to  recover  the 
same. 

II.    Asid^  from  the  question  of  defendfiint's  rights  as  a 

public  officer,  to.  retain  the  maps  and  plats,  we  are  constrained 

to  hold  that,  even  were  he  nothing  more  than  a  servant  or 

2.  Principal  xmy    ordinary  employee,  he  would,  under  the  facts, 

hImJ:  Hffh?^    be  entitled  to  the  property.     The  rule  with 

earni^nga1)f         reference  to  ordinary  servants  and  employees 

*^^"  in  this  connection  is  announced  by  Mechem, 

in  his  work  on  Agency  (2d  Ed.),  Vol.  1,  Sees.  1230,  1232,  as 

follows : 

**Even  if  the  rule  were  that  the  principal  is  entitled  to 
the  outside  earnings  of  an  agent  who  has  undertaken  to  give 
him  his  entire  time  and  effort,  it  would  not,  of  course,  apply 
to  earnings  made  in  time  not  fairly  belonging  to  the  principal, 
and  in  no  way  affecting  his  interests.  As  has  been  pointed 
out  in  one  case  (Oeiger  v,  Harris,  19  Mich.  209),  there  must, 
in  practically  every  business,  be  seasons  of  leisure  and  cir- 
cumstances under  which  the  principal's  business  cannot  be 
done.    What  the  agent  earns  at  such  times,  in  no  way  con- 
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nected  with  the  principal^  or  injuring  the  service,  the  prin- 
cipal will  not  be  entitled  to  recover/' 

**Sec  1232.  The  amount  of  time  which  an  agent  is  re- 
quired to  devote  to  his  principal's  interests  in  order  to  satisfy 
the  requirement  of  loyalty,  must,  of  course,  depend  upon  the 
circumstances  of  the  case.  .  .  .  Where  there  is  no  such 
agreement  (i.  e.  to  give  'entire  time'),  a  general  rule  is  diffi- 
cult to  state  other  than  there  shall  be  a  fair  and  reasonable 
devotion  to  the  business  of  the  principal." 

In  Hillsboro  Bank  v.  Hyde,  75  N.  W.  781,  the  Supreme 
Court  of  North  Dakota  said : 

^'The  utmost  scope  of  the  contract,  as  they  swear  to  it, 
is  that  defendant  was  to  give  all  of  his  time  to  the  bank. 
Such  an  agreement  is  widely  different  from  that  which  plain- 
tiff has  set  forth  in  its  complaint.  A  contract  to  give  all  of 
one's  time  to  the  employer  does  not  mean  that  outside  earnings 
of  the  employe  are  to  belong  to  the  employer.  The  servant 
cannot  devote  himself  to  his  own  business  at  the  expense  of  his 
master  without  violating  his  contract.  But  his  personal  earn- 
ings are  his  own.  There  is  no  evidence  in  the  case  that  the 
defendant  neglected  his  duties  as  cashier,  in  the  performance 
of  the  work  in  which  such  outside  earnings  were  made.  .  .  . 
What  his  testimony  means  is  that  defendant  was  to  give  the 
bank  the  benefit  of  his  whole  time  in  and  about  the  legitimate 
business  of  the  bank.  We  do  not  think  that  he  intended  to 
say  that  it  was  understood  that  if  defendant^  in  spare 
moments,  wrote  a  book,  or  taught  a  ni^ht  school,  or  sang  in  a 
church  choir,  the  fruits  of  his  extra  toil  on  his  own  behalf 
should  be  swept  into  the  tills  of  the  bank." 

In  Oeiger  v,  Harris,  19  Mich.  209,  the  Supreme  Court  of 
that  state  said : 

**The  claim  of  the  plaintiffs  in  error  is  placed  upon  the 
assumption  that  an  agent  employed  as  Harris  was,  is  during 
the  agency  so  bound  to  his  employers  that  all  of  his  time 
belonged  to  them,  and  all  of  the  profits  and  fruits  of  his  labors 
or  occupations,  of  whatever  kind  belonged  to  them  and  not 
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to  him,  so  that  any  use  of  his  time  for  any  but  them  is  a 
violation  of  duty.  This  is  a  doctrine  that  cannot  be  admitted. 
In  regard  to  free  persons.  The  charge  of  the  court  below  was 
correct,  and  the  rule  laid  down  is  sensible  and  fair.  An  agent 
violates  his  duty  if  he  neglects  to  use  all  reasonable  and 
thorough  diligence  to  further  the  interests  of  his  employers. 
He  also,  violates  it  still  more  plainly  by  doing  or  furthering 
any  business  which  can  in  any  way  hinder  or  compete  with 
theirs.  But  there  must  be  seasons  of  leisure,  and  there  may 
be  circumstances  under  which  their  work  cannot  be  done. 
And  in  doing  their  work,  he  may  find  it  profitable  for  them 
to  secure  bargains  or  advantages  by  civilities  and  services 
which  can  in  no  way  prejudice  them.  They, have  no  claim 
against  them  except  for  faithful  service.  In  everything  else, 
subject  to  this,  he  is  his  own  master,  and  may  do  what  he 
pleases,  so  long  as  they  are  not  prejudiced." 

See  also  Wallace  v.  De  Young,  98  111.  638;  Jaffray  v. 
King,  34  Md.  217. 

The  trial  court  thought  the  case  was  ruled  by  Dempseif 
V.  Dobson,  174  Pa.  122.  In  that  case,  a  servant  employed  as  a 
color  mixer  in  a  carpet  factory,  kept  a  record  in  a  color  bo<^ 
of  the  mixtures  used  in  the  manufacture  of  carpets^  the  reeipes 
belonging  to  the  master.  It  was  held  that  the  servant  couid 
not,  on  the  termination  of  his  employment,  carry  away  the 
recipe  books.  Manifestly,  this  case  was  correctly  decided; 
for  the  master  had  the  right  to  protect  its  own  formulas^  and 
the  work  done  by  the. servant  who  made  the  book,  was  a 
part  of  his  duty  as  a  servant. 

Other  cases  relied  upon  by  appellee  are  not  in  point, 
because  the  servant  acquired  his  claim  of  right  while  in  the 
performance  of  his  duties  to  his  employer.  In  our  opinion, 
the  trial  court  erred  in  entering  judgment  for  plaintiff,  and 
the  judgment  must  be,  and  it  is — Reversed. 

Evans,  C.  J.,  Ladd  and  Weaver,  J  J.,  concur. 

Preston,  J.,  dissents. 
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John  II.  Eohr,  Appellee,  v.  Watland  G.  Shaffer  et  al., 

Appellants. 

PRINCIPAL  A2n>  AOEirr:     The  BeUtion—Eyidence-— Sufficiency. 

1  Evidence  reviewed,  and  held  sufficient  to  establish  the  relation  of 
principal  and  agent  in  a  land  exchange  in  which  plaintiff  alleged 
that  he  had  been  defrauded. 

PRAUD:     Prandnlont   .Representations  —  EvIdenciB.     Evidence     re- 

2  viewed,  and  held  sufficient  to  show  the  making  by  an  agent  of 
fraudulent  representations  in  a  land  exchange,  and  the  adoption 
and  confirmation  thereof  by  the  principals. 

PRATTD:     nrandalent  Repreeentattons^-Resciflsion—Vfthie  of  Iiand. 

3  Principle  recognized  that  one  defrauded  by  fraudulent  representa- 
tions as  to  the  particular  kind  of  land  for  which  he  made  ex- 
change, may  rescind,  and,  in  a  proper  case,  demand  damages,  even 
though  the  land  received  was  of  a  value  equal  to  the  value  placed 
upon  it  in  the  exchange. 

ntAUB:     Acttona    Laches.     In   determining   whether   plaintiff   is 

4  chargeable  with  want  of  due  diligence  in  instituting  his  action, 
the  time  during  which  he  had  no  reasonable  grounds  to  believe  Jie 
had  been  defrauded^  will  not  be  counted.  Again,  such  question  does 
not  depend  alone  upon  the  fact  that  a  certain  time  has  elapsed 
ainoe  the  cause. of  action  aro8e.  Held,  the  lapse  of  almost  three 
years  after  the  deeds  in  a  land  deal  were  delivered,  did  not,  in 
view  of  the  distant  location  of  the  land,  establish  laches. 

PRINCIPLE  APPLIED:  Plaintiff,  residing  in  Iowa,  traded 
Iowa  land  for  unimproved  and  uncultivated  land  in  Manitoba, 
Canada,  on  the  representation  that  the  Canadian  land  was  good, 
dean  prairie  land,  free  of  stones,  swamp  and  brush.  The  land 
was  remote  and  difficult  of  access.  Plaintiff's  inquiries,  subsequent 
to  closing  the  deal,  elicited  no  definite  information.  Nearly  two 
years  after  the  deal  was  closed,  in  response  to  a  letter  which  he 
oaused  to  be  written,  he  was  told  by  one  who  lived  some  distance 
from  the  land,  and  who  did  not  describe  it,  and  who  was  not  in 
the  real  estate  business,  that  the  land  was  not  in  a  good  farming 
district,  and  was  not  worth  to  exceed  from  $12  to  $14  per  acre,  but 
that,  to  arrive  at  its  value,  i£  would  be  necessary  to  visit  it  and 
go  over  it.  Other  letters  written  by  plaintiff  as  to  the  land  were 
not  answered.  Less  than  a  year  later,  he  visited  the  land,  and 
discovered    that  it   was   a   tamarack   swamp.    Up   to   this   time. 
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plaintiff  had  no  reason  to  question  the  honesty  of  his  grantors. 
Plaintiff  rescinded  at  once.  HeUty  plaintiff's  delay  did  not  bar 
his  action  for  the  fraud. 

Appeal   from    Chickasaw   District    Court. — ^A.   N.    Hobson, 

Judge. 

Saturday,  December  16,  1916. 

Action  in  equity  to  rescind  an  exchange  of  lands  because 
of  alleged  fraud  and  misrepresentation  on  part  of  defendants. 
There  was  a  decree  for  plaintiff,  and  defendants  appeal. — 
Affirmed. 

Clary  tfe  Condon,  R.  Feyerhend,  F,  B.  Shaffer  and  M,  E, 
Geiser,  for  appellants 

John  E,  Lake  and  Smith  ct  0  'Connor,  for  appellee. 

Weaver,  J. — Defendant  Brown  is  a  dealer  in  real  estate, 
doing  business  at  New  Hampton,  Iowa,  and  his  co-defendants 
W.  G.  Shaffer  and  A.  H.  Shaffer  are  bankers  and  real  estate 

dealers  at  the  same  place.    At  the  time  of  the 

1.  Principal  AND     ^  x-        >•  •  ^  -rrr-n 

AGENT :  the  re-     transaction  here  m  controversy,  one  w  lUen- 

lation:evi-  i      .       t^  t    t.  t 

dence :  sufii-        borg  oflRced  With  Brow^n,  and  did  more  or  less 

ciGiicy. 

business  as  a  real  estate  agent.  The  exact  na- 
ture of  the  business  relations  between  Willenborg  and  Brown 
is  one  of  the  matters  involved  in  this  litigation.  In  the  year 
1910,  plaintiff,  a  young  farmer  residing  at  or  near  Grinnell, 
Iowa,  purchased  from  or  through  Brown  120  acres  of  land  in 
Chickasaw  County.  Part  of  the  purchase  price  was  paid 
down,  and  the  remainder  was  represented  by  a  mortgage 
indebtedness  of  such  amount  that  plaintiff's  equity  in  the 
property  on  the  basis  of  the  price  paid  was  $5,600.  In  Feb- 
ruary, 1912,  plaintiff  conveyed  the  land  to  Brown  and  the 
Shaffers,  for  the  expressed  consideration  of  $15,600.  At  the 
same  time,  and  as  the  actual  consideration  of  such  conveyance, 
Brown  and  the  Shaffers  conveyed  to  plaintiff  a  half  section  of 


Dec.  1916]  BoHB  v.  Shaffbb.  945 

land  in  the  province  of  Manitoba.  The  land  was  part  of 
several  thousand  acres  which  defendants  had  owned  in  that 
province  for  several  years.  It  is  the  claim  of  the  plaintiff 
in  this  action  that,  to  induce  him  to  make  such  trade  or 
exchange,  the  defendants,  and  more  especially  the  defendant 
Brown,  both  in  person  and  through  the  aid  or  agency  of 
Willenboi^,  represented  to  him  that  said  half  section  (spoken 
of  in  the  testimony  as  **the  Canada  land")  was  of  good 
quality,  capable  of  immediate  cultivation,  and  was  good, 
clean  prairie,  free  of  stones,  swamp  and  brush.  Plaintiff 
avers  that  he  had  then  never  seen  the  land,  and,  believing 
and  relying  upon  such  representations,  he  was  induced  to 
make  the  exchange.  He  further  alleges  that  he  has  since 
learned  that  the  land  so  conveyed,  instead  of  being  as  de- 
scribed by  the  defendants,  is  what  is  known  in  Canada  as 
muskeg,  a  tamarack  swamp,  a  large  part  of  which  is  covered 
with  water  and  practically  impassable;  that  the  knowledge 
of  its  true  condition  and  of  the  falsity  of  the  representations 
made  to  him  by  defendants  did  not  come  to  him  until  he 
visited  Canada  in  the  year  1914;  and  that,  upon  ascertaining 
the  facts,  he  at  once  served  notice  upon  the  defendants, 
rescinding  the  exchange,  offering  to  reconvey  to  them  the 
title  which  had  been  transferred,  to  him,  and  demanding  a 
reconveyance  to  him  of  the  Iowa  land. 

In  this  action,  plaintiff  seeks  to  enforce  such  rescission. 
He  tenders  a  reconveyance  of  the  Canada  land,  and  asks 
that  defendants  be  required  to  reinvest  him  with  the  title 
to  the  Iowa  land,  or,  upon  their  failure  to  do  so,  that  he  have 
judgment  for  his  damages. 

The  defense  made  is  in  substance  as  follows^  That 
plaintiff  employed  Willenborg  as  his  agent  to  sell  the  Iowa 
land,  at  $130  per  acre.  Having  secured  the  alleged  agency, 
it  is  the  further  theorj^  of  the  defense  that  Willenborg  and 
defendants  entered  into  an  ap^reemcnt  between  themselv^ 
whereby,  if  Willenborg  could  trade  or  exchange  a  half  section 

Vol.  178  Ia.— 60 
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of  defendants'  land  for  plaintiff's  Iowa  land,  defendants 
would  torn  the  half  cteetion  in  to  Willenb<»rg  for  that  ptir- 
piose,  for  the  oondderation  of  $5,000.  WiUenborg  then  ?«v«nt 
io  Qrinndl,  found  plaintiff,  ^md  pi^pose^  an  exehange  of 
the  Canada  land  on  even  ievms  for  t^  Iowa  land.  This 
Knegotiatidn  resulted  in  a  very  brief  and  informal  writing, 
prepared  by  WiUenborg  4Uk1  signed  by  him  and  plaintiff, 
as  follows: 

**This  agreement  made  and  entered  into  this  25  day 
Jan  1912  by  and  between  C.  B.  Willenborg  of  New  Hamp- 
ton Iowa.  Party  of  the  first  part  a.nd  John  H.  Rohr  of 
Grinnell  Iowa  party  of  the  second  part  to  wit  the  party  of 
the  second  have  this  day  sold  to  the  party  of  the  First  Part 
his  120  A  2  miles  of  lona  Iowa  for  the  sum  $15,600  subject 
to  $10,000  mortgage  with  the  party  of  the  part  is  assume 
party  of  the  second  part  agrees  to  bye  of  the  party  of  First 
part  the  east  1/2  of  Sec  18  R  11  T  11  about  50  Miles  east 
of  Winnipeg  for  the  sum  of  $5,600  the  party  of  the  first 
agrees  to  lone  to  the  party  of  the  second  the  sum  of  $3,000 
for  6  for  3  years.  The  party  of  second  part  is  to  let  the 
jmrty  of  First  no  on  or  before  Feb  15-1912  if  he  wartts  this 
lone  of  $3,000  This  dale  is  to  be  closed  on  or  before  Marcli 
1-1912. 

*'C.  B.  Willenborg 
''John  H.  Rohr'' 

With  this  agreement,  Willenborg  returned  to  Ne*' 
Hampton.  Brown  and  the  Shaffers  executed  a  conveyance 
direct  to  plaintiff,  but  this  was  done  at  the  request  of  Willen- 
boi^,  who  proposed  also  that  he  would  have  plaintiff  convey 
to  them  the  Iowa  land  to  hold  until  he  could  find  a  buyer 
for  it,  and  thus  enable  him  to  pay  them  the  agreed  coixaider- 
ation  ^f  $5,000  for  the  Canada  land.  Willenborg  and  Brown 
then  went  to  Grinnell  together^  where  the  exchange  o£  title 
papers  was  effected.  Defendants  deny  that  Willenborg  was 
their  agent  or  representative  in  the  transaction,  and  avei  that 
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they  had  no  part  or  interest  therein,  except  as  they  had 
agreed  to  sell  the  land  to  Willenborg  to  enable  him  to  deal 
in  his  own  right  with  the  plaintiff  as  above  mentioned;  and 
that  they  neither  made  any  representation  to  plaintiff  aon- 
ceming  the  value  or  quality  of  the  land  nor  authorized 
Willenborg  to  make  any  on  their  behalf. 

The  evidence  as  a  whole  quite'  clearly  established  the 
fact  that  the  half  section  of  Canada  land  is  low,  wet  and 
swampy,  covered  to  a  very  material  extent  with  water,  and 
interspersed  with  a  growth  of  trees  and  brash,  and  incapable 
of  being  made  desirable  agricultural  land  except  by  a  system 
of  ditching  and  clearing. 

I.  It  will  be  seen  from  the  foregoing  that  the  merita  of 
the  controversy  turn  largely  upon  the  nature  of  the  part 
played  by  "Willenborg.  Was  he  acting  for  the  defendants 
and  iit  their  interests ;  or  as  an  agent  of.  the  plaintiff,  repre- 
senting his  interests ;  or  was  he  a  principal,  in  making  this 
exchange,  and  looking  solely  after  his  own  interests? 

It  appears  that  plaintiff,  desiring  to  dispose  of  his  Iowa 
land,  first  went  to  Brown's  office  for  the  purpose  of  propos* 
ing  a  sale  to  him.  Brown  happened  to  be  out.  of  town,  but 
Willenborg  was  in  the  office,  where  plaintiff  then  met  him 
for  the  first  time.  Willenborg  swears  that  at  that  meeting, 
plaintiff  entered  into  an  agreement  with  him  personally, 
giving  him  the  exclusive  agency  for  60  day»  to  sell  the  Iowa 
land  at  the  list  price  of  $130  per  acre.  Plaintiff  denies  that 
he  then,  or  at  any  other  time,  had  an  agency  agreement  with 
Willenborg,  or  authorized  him  to  sell  or  find  a  purchaser  for 
this  land.  Soon  thereafter,  according  to  Willenborg,  he  told 
Brown  of  having  secured  the  agency  from  plaintiff,  when 
Brown  at  once  responded,  *'We  will  trade  you  a  half  section 
of  Canada  land  for  it,"  and  followed  this  by  a  suggestion, 
"You  better  go  down  stairs  and  talk  to  Mr.  Shaffer  about 
it,  too."  The  witness  further  quotes  Brown  or  Shaffer  as 
saying,  **We  will  trade  you  a  half  section  of  Canada  land 
for  $5,000."     Willenborg  then  went  to  Qrinnell,  where  he 
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met  plaintiff  and  procured  the  contract  above  quoted.  Re- 
turning to  New  Hampton,  he  showed  the  paper  to  the  defend- 
ants, and  they  renewed  their  promise  to  *' deliver  him  the 
half  section  for  $5,000.''  Later,  when  plaintiff  notified  him 
of  his  readiness  to  carry  out  the  agreement,  Willenborg 
reported  to  defendants,  and  thereupon,  Brown,  with  a  con- 
veyance of  the  Canada  land  duly  executed  to  plaintiff,  went 
with  him  to  Grinnell,  where  the  papers  were  exchanged.  The 
deed  for  the  Iowa  land  was  made  direct  to  the  defendants 
and  delivered  to  Brown.  Defendants  admit  that,  when  Wil- 
lenborg first  reported  his  contract  with  plaintiff,  they,  or 
one  of  them,  also  undertook  to  carry  out  the  stipulation  by 
which  a  loan  of  $3,000  was  to  be  made  plaintiff,  in  the  event 
of  his  calling  for  it  within  a  stated  period.  When  the  deal 
had  been  closed  at  Grinnell,  Willenborg  and  Brown  returned 
to  New  Hampton,  and  within  a  few  days  defendants  paid 
Willenborg  $500  for  what  they  call  his  "equity''  in  the  Iowa 
land,  since  when  he  has  claimed  no  interest  therein.  A  Uttic 
later,  defendants  sold  the  land  to  a  third  person  not  a  party 
to  this  controversy. 

Even  if  plaintiff's  ease  was  without  support  other  than 
the  undisputed  facts  and  admissions  already  recited,  we 
should  be  disposed  to  hold  the  trial  court  fully  justified  in 

its  conclusion  that  Willenborg  was  simply 
^'  u^nY^epre"^"  the  Convenient  ifistrument  made  use  of  by 
ev?denc©?  '  defendants  to  accomplish  a  trade  or  ex- 
change in  which,  for  reasons  of  their  o^vii, 
they  preferred  to  remain,  so  far  as  practicable,  in  the  back- 
ground. It  is  not  material  that  such  reasons  may  have  been 
entirely  legitimate;  for,  without  regard  to  the  quality  of 
their  motives,  the  first  material  inquiry  is  whether  Willen- 
borg was  in  fact  their  agent,  and,  if  so,  then  comes  the  fur- 
ther inquiry  whether  he  or  thej^  or  either  of  them,  materially 
misrepTcsented  the  quality  or  value  of  the  Canada  land, 
whereby  plaintiff  was  misled  or  deceived  to  his  injury.    We 
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shall  not  attempt  any  complete  resume  of  the  testimony  bear- 
ing upon  this  issue.  The  dispute  between  the  parties  and 
their  supporting  witnesses  is  in  most  respects  sharp  and 
irreconcilable,  and  the  problem  which  it  presents  is  one  of 
the  preponderance  of  evidence  and  the  degree  of  credibility 
to  be  accorded  to  their  respective  stories  of  the  transaction. 
Stated  briefly,  plaintiff  testifies  that,  upon  Willenborg's  first. 
visit  to  Grinnell,  he  made  no  claim  to  be  the  owner  of  the 
land  and  proposed  no  exchange  on  his  personal  account,  but 
said  he  was  representing  Brown,  and  described  the  Canada 
property  as  good  prairie  land,  ready  for  the  plow  as  soon  as 
the  frost  was  out  of  the  ground,  free  from  swamp,  stones  and 
brush.  Plaintiff  further  says  that,  when  asked  why  the 
written  memorandum  made  by  him  did  not  mention  the 
names  of  his  principals,  Willenborg  responded  that  the  mem- 
orandum amounted  to  nothing,  and  he  would  have  the  defend- 
ants execute  a  written  contract,  which  he  would  bring  or 
send  to  the  plaintiff.  On  the  second  occasion,  when  Willen- 
borg and  Brown  both  came  to  Grinnell,  they  met  at  the 
office  of  one  Mullen,  who  acted  as  scrivener  in  preparing 
plaintiff's  deed  to  the  defendants.  Before  the  deal  was 
closed,  Mullen  and  plaintiff  retired  to  an  inner  office,  where 
Mullen  reminded  plaintiff  of  the  risk  in  buying  land  at  a 
distance  and  without  inspection,  and  of  the  advisability  of 
knowing  more  about  it  before  parting  with  the  Iowa  land. 
Returning  to  the  main  office  where  the  rest  of  the  party  was 
waiting,  plaintiff  at  once  renewed  his  inquiry  as  to  the  qual- 
ity  and  character  of  the  land,  talking  with  both  Willenborg 
and  Brown.  As  witnesses,  the  plaintiff  and  Mullen  and 
Mullen's  wife,  who  was  employed  in  the  office,  unite  in  say- 
ing that  both  Willenborg  and  Brown  reaffirmed  the  repre- 
sentations in  substantially  the  same  terms  in  which  plaintiff 
saj's  they  were  made  to  him  by  Willenborg  on  Kis  first  visit. 
Plaintiff,  addressing  himself  directly  to  Brown,  asked  him  if 
he  would  "stand  behind"  the  statements  by  Willenborg,  and 
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Brown  answered  in  the  affirmative.  He  said,  however,  that 
he  had  not  himself  seen  the  land,  but  that  his  partner  had, 
and  that  it  was  such  as  had  been  described.  He  assared 
plaintiff  that  he  dealt  only  in  good  lands,  and  that  they  had 
not  come  down  to  Grinnell  to  beat  plaintiff,  and  if  the  land 
did  not  prove  to  be  all  right,  he  would  make  it  right.  There- 
upon, the  title  papers  were  exchanged.  •  Willenborg  and 
Brown  deny  making  these  alleged  representations  or  promises. 
Th^  admit  that,  before  the  papers  were  delivered,  plaintiff 
and  Mullen  retired  for  a  time  to  another  room,  and  that,  upon 
their  return  to  the  main  office,  plaintiff  began  making  in- 
quiries about  the  Canada  land ;  but  they  swear  that,  in  reply 
to  his  questions,  they  disclaimed  any  knowledge  of  the  land 
or  of  its  character.  Indeed,  Brown  says  he  told  plaintiff,  '*I 
have  never  seen  the  land  and  know  nothing  about  it  what- 
ever, and  you  know  just  as  much  about  it  as  I  do."  In  all 
other  material  respects,  both  Willenborg  and  Brown  deny 
the  truth  of  the  testimony  of  plaintiff,  Mullen  and  Mrs. 
Mullen,  in  its  entirety.  It  is  conceded,  however,  that,  very 
soon  after  Mullen  and  plaintiff  had  come  from  the  inner 
office,  and  plaintiff  had  made  his  inquiry  concerning  the  land, 
the  papers  were  exchanged  and  the  business  was  closed. 

Upon  this  issue  of  veracity,  we  find  the  preponderance 
of  evidence  to  be  with  the  plaintiff.  That  Brown  and  Willen- 
borg had  come  to  GrinneU  for  the  express  purpose  of  effect- 
ing the  deal,  only  to  express  absolute  ignorance  of  the  char- 
acter of  the  land  they  were  tendering  in  exchange  for  prop- 
erty of  the  conceded  value  of  more  than  $5,000,  impose? 
only  little  less  strain  upon  human  credulity  than  that  plain- 
tiff, seeking  an  assurance  of  the  quality  of  the  land  before 
making  the  exchange  of  the  title  papers,  should  have  at  once 
accepted  their  utter  disclaimer  of  knowledge  on  that  subject 
as  a  sufficient  solution  of  his  doubts.  Such  things  may  hap- 
pen, but  they  are  so  infrequent  that  an  allegation  of  that 
kind  will  hardly  command  the  credence  of  the  average  man 
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acquainted  with  the  ways  of  buyers,  sellers  and  traders  in 
general,  except  upon  very  persuasive  evidence.    On  neither 

a 

side  is  the  record  of  evidence  entirely  clear  of  inconsistencies, 
but,  when  all  due  allowance  is  made  on  account  of  the  self- 
interest  of  most  of  the  witnesses,  and  due  weight  is  given 
io  all  the  conceded  or  well  proven  oircumstanees,  we  are  well 
satisfied  that  plaintiff  has  established  lus  claim  that  Willen- 
^rg  was  the  agent  of  the  defendants ;  that  Willenborg  rep- 
resented the  character  and  quality  of  the  Canada  land  sub- 
stantially as  charged  in  the  pleadings ;  that  such  representa- 
tions were  adopted  and  confirmed  by  Brown  for  the  defend- 
ants; that  such  representations  were  untrue  in  a  material 
degree;  and  that  plaintiff,  believing  and  relying  thereon,  was 
induced  to  part  with  his  land. 

It  should  be  said  in  this  connection  that  it  is  the  def  end- 
ants '  claim  that  the  land  was  not  worthless,  but  was  in  fact 
worth  nearly  or  quite  the  value  placed  upon  it  in  the  ex- 
change made  with  plaintiff.    But  giving  the 
'  uientrepre-        evidence  in  this  regard  the  most  favorable 

ftft R  t-ft  1 1  on  8  *  i*&* 

«ciMion:  viaue    interpretation  for  the  defendants,  it  is  very 

satisfactorily  shown  that  the  land  was  not 
such  as  it  was  represented  to  be.  It  was  not  clean  prairie, 
it  was  not  susceptible  of  cultivation,  though  possibly  it  might 
become  such  after  clearing  and  draining.  In  short,  it  was 
not  the  kind  or  quality  of  land  for  which  plaintiff  had  bar- 
gained, and  it  was  his  right,  upon  discovery  of  the  truth,  to 
rescind  the  deal. 

II.  Appellants  make  the  further  point  that,  in  any 
«vent,  plaintiff  has  not  acted  with  reasonable  diligence,  and 
should  be  held,  as  a  matter  of  law,  to  have  waived  his  right 
to  a  rescission  because  of  unreasonable  delay  in  declaring  the 
same.  It  is  also  argued  that  such  delay  amounts  to  laches 
sufficient  to  work  an  estoppel  upon  his  claim  for  equitable 
relief. 

The  proposition  thus  asserted  presents  the  only  really 
debatable  question  in  the  case.    The  transaction  was  consum- 
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mated  by  an  exchange  of  title  papers  in  February,  1912,  and 

4.  FRAtjDiacUons:  ^^®    written    notice   of    rescission   was   not 
laches.  served    until    November,    1914.     Under    all 

ordinary"  circumstances,  the  courts  would  have  no  hesitation 
in  holding  that  a  rescission  not  declared  until  more  than  two 
years  after  the  alleged  false  representations  was  not  made 
within  a  reasonable  time.  But  it  cannot  be  said,  as  a  matter 
of  law,  that  a  lapse  of  such  a  period  between  the  transaction 
and  the  declaration  of  rescission  is,  in  every  case  and  under 
all  circumstances,  unreasonable.  To  charge  the  complaining 
party  with  delay  or  laches  in  asking  relief  on  the  ground  of 
fraud,  it  must  appear  that,  with  knowledge  of  such  fraud, 
or  of  such  factis  as  would  naturally  suggest  it,  and  cause  a 
person  of  ordinary  prudence  to  investigate  and  ascertain 
the  truth,  he  has  failed  to  invoke  the  aid  of  the  courts  with 
promptness.  In  applying  this  rule,  it  not  infrequently  hap- 
pens that  the  right  of  rescission  is  upheld  after  months  and 
even  years  have  intervened  between  the  alleged  wrong  and  the 
institution  of  legal  proceedings.  For  example,  we  have  per- 
mitted or  sustained  a  rescission  of  an  exchange  of  lands  five 
years  after  the  contract  was  consummated.  See  Campbell  v. 
Spears,  120  Iowa  670.  To  the  same  effect  is  Clapp  v.  Green- 
lee, 100  Towa  586.  Whether  a  rescission  is  made  with  reason- 
able promptness  does  not  depend  alone  upon  the  lapse  of 
time,  but  upon  the  circumstances  of  each  particular  case. 
Benrdsley  v.  Clem,  137  Cal.  328 ;  Du  Pont  v.  Du  Bos,  52  S.  C. 
244;  Lewis  v.  McOratJi,  191  111.  401.  The  rule  is  sometimes 
loosely  stated  in  such  general  terms  as  to  convey  the  thought 
that  a  party  to  a  contract  or  business  transaction  must  be 
diligent  to  discover  whether  he  has  been  imposed  upon  by 
fraud,  and  that,  failing  so  to  act,  he  waives  his  right  to 
rescind;  but  such  is  not  the  law.  A  party  dealing  with 
another  in  good  faith  has  the  right,  under  all  ordinary  cir- 
cumstances, to  assume  that  the  other  party  has  dealt  with 
him  in  like  good  faith,  until  he  discovers  that  he  has  been 
made  the  victim  of  fraud,  or  until  he  has  knowledge  or 
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notice  of  facts  which  should  induce  him,  as  a  man  of  ordinary 
prudence,  to  make  an  investigation  which  would  lead  to  such 
discovery.  One  engaged  in  business  transactions  is  not  bound 
to  look  with  suspicion  on  every  person  with  whom  he  deals, 
or  to  make  the  conduct  of  such  person  the  subject  of  constant 
inspection  or  searching  inquiry  to  discover  some  possible 
fraud  concealed  therein;  and  not  until  one  knows  that  he 
has  been  deceived  in  this  respect,  or  has  credible  information 
which  ought  in  reason  to  excite  in  his  mind  a  well-grounded 
suspicion  that  he  has  been  overreached,  is  he  charged  with 
the  duty  of  diligent  action.  See  the  cases  already  cited ;  also 
Brown  v.  Post,  1  Hun  303;  same  case  affirmed  in  62  N.  Y. 
651 ;  Baker  v.  Lever,  67  N.  Y.  304.  The  cases  cited  by  appel- 
lant (State  Bank  v.  Brown,  142  Iowa  190;  Moore  v.  Howe, 
115  Iowa  62 ;  Tidgwell  v.  Bouma,  176  Iowa  47 ;  and  others  of 
that  class)  are  all  in  harmony  with  our  holding  in  this  respect. 
In  the  case  before  us,  the  land  conveyed  to  plaintiff  was  many 
hundreds  of  miles  distant,  and  in  a  foreign  country.  Plaintiff 
could  get  personal  knowledge  of  its  character  only  by  a  long 
journey  and  at  very  considerable  expense.  So  far  as  appears, 
there  was  no  immediate  occasion  for  making  the  trip,  and, 
as  we  have  said,  in  the  absence  of  anj^hing  to  inform  him,  or 
to  direct  his  attention  to  the  fact  that  the  land  had  been 
misrepresented  to  him,  he  could  rightfully  continue  to  rely 
upon  the  representations  by  which  he  was  induced  to  make 
the  exchange.  He  did  not  go  to  Canada  until  the  year  1914, 
when  he  claims  to  have  first  discovered  the  alleged  fraud, 
and  within  the  following  month  he  notified  defendants  of  his 
election  to  rescind,  and  in  December  of  that  year  instituted 
this  action.  This  makes  a  much  stronger  showing  of  prompt- 
ness and  diligence  than  was  made  by  the  plaintiff  in  CampbeU 
V.  Spears,  supra,'  where  we  upheld  the  right  to  rescind.  The 
land  traded  to  plaintiff  in  that  case  was  in  South  Dakota. 
The  defect  in  the  title  of  which  he  complained  was  show^ 
by  the  abstract  delivered  to  him  and  held  by  him  for  several 
years.    Even  after  the  defect  was  fully  revealed  to  him,  he 
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waited  from  December  until  the  following  September  before 
bringing  suit;  yet  we  held  that,  taking  into  consideration 
the  character  of  the  information  he  had  received,  the  di^ 
tance  of  the  land,  the  investigation  necessary,  and  the  fiaet 
that  situation  of  the  parties  continued  unchanged,  it  could 
not  be  said  that  plaintiff  did  not  act  with  sufficient  diligence. 
Here,  the  land  was  much  farther  away.  It  was  not  under 
cultivation,  or  in  actual  possession  by  the  plaintiff  or  by 
tienant.  It  appears  to  have  been  isolated  and  difficult  of 
access.  He  had  made  several  inquiries  concerning  it,  without 
eliciting  any  information,  except  of  a  vague  and  uncertain 
character;  and  not  until  he  made  a  personal  visit  did  he 
obtain  any  knowledge  justifying  him  in  rescinding  the  deal, 
and  then  he  acted  immediately.  It  appears  that,  in  December, 
1913j  the  witness  Mullen  wrote  to  a  person  at  Winnipeg, 
whose  address  he  had  obtained  from  some  source,  asking  him 
concerning  the  quality  and  value  of  this  land.  In  answer, 
the  correspondent  said  he  was  not  in  the  real  estate  business, 
and  that,  to  get  at  the  value  of  the  land,  one  would  have  to 
visit  it  and  go  over  it.  He  said  that  the  land  was  not  sit- 
uated in  a  good  farming  district,  nor  was  the  land  east  of 
Winnipeg  generally  as  good  as  that  to  the  west,  and  that 
$12  to  $14  per  acre  would  be  full  value  for  it.  He  did  not 
attempt  to  describe  the  land,  the  character  of  its  surface, 
or  whether  it  was  stony  or  brushy  or  wet  or  dry.  Other 
letters  to  other  parties  at  Winnipeg  written  about  the  same 
time  appear  to  have  brought  no  response.  Within  less  than 
a  year  from  this  time,  plaintiff  made  the  trip  himself,  and 
took  measures  to  rescind.  We  cannot  agree  with  appellant 
that,  if  plaintiff  was  defrauded  as  he  claims  to  have  be^i, 
the  letter  received  by  Mullen  was  sufficient  to  excite  suspicion, 
and  that  he  should  have  then  declared  his, rescission.  The 
letter  was  entirely  too  indefinite  for  that  purpose ;  and,  even, 
if  we  should  hold  it  sufficient  to  put  plaintiff  on  his  inquiry, 
he  was  entitled  to  reasonable  time  thereafter  to  make  his 
investigations,  and  determine  for  himself  whether  he  had 
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been  deceived.  His  visit  and  personal  examination  of  the  land 
were  made  within  the  next  few  months,  and  we  think  it  should 
mark  the  date  when  he  acquired  the  knowledge  which  cast 
upon  him  the  duty  of  electing  the  remedy  he  proposed  to 
pursue.    It  has  been  well  said  by  the  Michigan  court  that : 

**The  law  does  not  require  action  to  rescind  before  the 
defrauded  person  is  reasonably  certain  that  he  has  been  de- 
frauded. If  he  acts  with  reasonable  promptness  thereafter, 
it  is  sufficient.  The  law  of  laches  should  be  used  as  a  shield 
and  not  a  sword.*'  Barron  v.  Myers  (Mich.),  109  N.  W. 
862,  863. 

If  this  view  be  correct,  the  suit  was  brought  in  proper 
time,  and  the  plea  of  laches  and  waiver  constitutes  no  defense 
under  the  record  made.  Appellants  in  argument  insist  that 
other  information  was  acquired  by  plaintiff  in  the  sununer  of 
1912,  but  we  think  the  record  does  not  show  the  fact,  nor 
show  the  alleged  information  so  acquired. 

The  fact  that  defendants  have  sold  the  Iowa  land  makes 
no  such  change  in  the  situation  of  the  parties  as  will  bar 
plaintiff's  right  to  relief.  While  they  have  not  the  land  to 
reconvey  in  kind,  they  must  be  presumed  to  have  received 
its  value  in  consideration  paid  therefor  by  the  purchaser, 
and  there  is  no  pretense  that  they  did  not  receive  and  now 
have  as  proceeds  of  such  sale  the  full  value  of  the  equity 
plaintiff  conveyed  to  them — $5,600. 

The  judgment  of  the  trial  court,  that  defendants  pay 
plaintiff  that  sum  with  accrued  interest,  as  well  as  the  fur- 
ther amount  of  taxes  paid  by  plaintiff  on  the  Canada  land,  is 
correct,  and  must  be — Affirmed. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 
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Sheakley  &  Kennedy  Brothers  et  al.,  Appellants,  v.  Board 
OP  Review  of  Chickasaw  County  et  al.,  Appellees. 

TAXATION:  Equalization— Power  of  Board  of  Beview— Mezchan- 
diso  as  a  Class.  The  board  of  supervisorB,  acting  as  a  county 
board  of  review,  has  authority,  in  equalizing  asBeasments,  to  in- 
crease or  diminish  the  valuation  of  stocks  of  merchandise  as  a  class 
among  the  several  assessment  districts  of  the  county.  (Sec,  1375, 
Code,  1897;  Scc.'1360,  Code  Supp.,  1913.) 

Appeal  from   Chickasaw   District    Court — ^A.   N.   Hobson, 

Judge. 

Saturday,  December  16,  1916, 

This  is  a  proceeding  in  certiorari  brought  in  the  district 
court  of  Chickasaw  County  by  Sheakley  &  Kennedy  Bros, 
and  thirty-six  others  as  plaintiffs,  against  the  county  board 
of  review  of  that  county,  to  test  the  authority  of  said  board 
of  review  to  make  certain  changes  in  the  assessment  of  mer- 
chandise in  certain  of  the  cities  and  towns  in  said  county, 
and  to  annul  and  set  aside  the  action  of  said  board  in  chang- 
ing said  assessments.  All  the  plaintiffs  are  merchants  affected 
by  the  change  in  said  aggregate  assessment.  Defendants  de- 
murred  to  the  petition,  which  was  sustained  by  the  court, 
and  judgment  was  entered  against  plaintiffs  for  costs.  They 
appeal. — Affirmed. 

Smith  &  O  *  Connor,  for  appellants. 

F.  B,  SJiaffer,  County  Attorney;  M.  E.  Geiser,  for  ap- 
pellees. 

Preston,  J.— The  petition  alleges,  in  substance,  that 
each  of  the  plaintiffs  is  either  an  individual,  partnership  or 
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corporation,  and  is  a  resident  and  taxpayer  of  said  connty ; 

Taxation  :         *^^^  ®^^®  ^*  *^®  plaintiffs  are  owners  of  stocks 

polJ^r*<f/board    ^^  merchandise  in  New  Hampton,  some  in 

chandSSeasa^'    lonia,  some  in  Bassett,  and  some  in  Alta 

"*■  Vista;  that  all  are  merchants  and  owners  of 

stocks  of  merchandise,  and  adversely  affected  by  the  action 

of  defendant  complained  of  in  said  action ;  that,  at  the  June, 

1915,  session,  the  said  board  of  stipervisors,  acting  as  a  county 

board  of  review,  increased  the  assessment  of  merchandise  in 

the  towns  before  mentioned.    The  petition  sets  out  a  copy  of 

the  record  of  the  board,  which  embodies  the  action  complained 

of,  and  it  is  as  follows : 

*'The  board  of  supervisors  met  at  8:30  A.  M.,  all  mem- 
bers present.  The  work  of  adjusting  assessments  of  the  sev- 
eral districts  of  the  county  was  taken  up,  and  the  following 
changes  in  valuation  ordered:  New  Hampton,  corporation, 
merchandise  increased  50% ;  Ionia,  corporation,  merchandise 
increased  25%;  Bassett,  corporation,  increased  50%;  Alta 
Vista,  corporation,  merchandise  increased  25%.'' 

The  demurrer -was  on  substantially  the  following  grounds : 
That  the  statutes  of  Iowa  authorize  the  defendants  to  do  the 
acts  and  things  of  which  plaintiffs  complain,  and  that  defend- 
ants were  acting  within  their  proper  and  lawful  authority, 
and  had  jurisdiction  of  the  matters  complained  of.  The 
question  raised  by  the  assignments  of  error  is  whether  the 
defendant  county  board  of  review  had  authority  to  raise  the 
merchandise  assessments  in  question.  As  said,  appellee's  con- 
tention is  that  the  statutes  of  the  state  authorize  the  board 
of  supervisors,  sitting  as  a  board  of  equalization,  to  make  an 
adjustment  and  equalize  the  valuation  of  merchandise  as  a 
class  among  the  several  assessment  districts.  It  is  contended 
by  appellants,  and  they  cite  authorities  to  sustain  their  prop- 
ositions, that  the  county  board  is  a  statutory  tribunal,  having 
only  the  powers  expressly  conferred  by  statute;  that  the 
board  cannot  increase  or  diminish  the  valuation  of  any  par- 
ticular class  of  property  except  where  it  is  authorized  by 
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istatute  80  to  do.  As  we  imderstaiid  it,  ai^pellees  concede 
th£  poiiita'  just  mentioned.  It  is  thoDi^ht  by  appellants  that, 
under  the  provisions  of  the  -statute  defining  the  duties  and 
powers  of  the  county  board  of  review,  there  is  no  direct  ref- 
erence to  an  adjusitm^it  aecording  to  classes  of  property, 
and  that  there  is  no  authority  given  to  make  any  dassifica- 
tions.    Section  1375  of  the  Code  of  1897  provides : 

' '  The  board  of  supervisors  shall  constitute  a  county  boKrd 
of  review,  and  shall  adjust  the  assessments  of  the  several 
xownships,  cities  and  towns  of  their  county  .  .  .  and  add 
to  or  deduct  from  the  assessed  value  of  the  property  sub- 
stantially as  the  state  board  adjusts  assessments  of  the  sev- 
eral counties  of  the  state." 

Section  1377,  Code,  requires  each  county  auditor  to  make 
out  and  transmit  to  the  auditor  of  state  an  abstract  of  the 
real  and  personal  property  in  his  county,  in  which  he  shall 
set  fotth,  among  other  things,  the  aggregate  actual  and  tax- 
Ahle  values  of  personal  property,  the  number  and  value  of  aU 
animals  as  the  same  are  returned  by  the  assessor,  showing 
the  aggregate  actual  and  taxable  values  and  number  of  each 
kind  or  class,  and  such  other  facts  as  may  be  required ;  and 
then  Code  Section  1379  provides : 

''It  (the  state  board  of  review)  shall  adjust  the  valuation 
of  property  of  the  several  counties,  adding  to  or  deducting 
from  the  valuation  of  each  kind  or  class  of  property  such 
percentage  in  each  case  as  will  bring  the  same  to  its  tax- 
able value,"  etc. 

It  is  contended  by  appellants  that  it  is  not  the  duty  of 
the  county  board  to  equalize  as  to  individuals,  but  they  con- 
cede that  the  law  seems  to  authorize  the  county  board  to 
interfere  by  an  adjustment  by  classes  to  the  extent  indicated 
by  Code  Section  1377,  before  set  out.  The  statute  provides 
that  aU  property  shall  be  valued  at  its  actual  value  for  the 
purposes  of  assessm^it.  It  is,  of  course,  the  duty  of  the  offi- 
cer making  the  assessment  to  fix  the  actual  values  of  the  dif- 
ferent property  which  is  listed  for  assessment.    But  the  asses- 
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SOP  may,  througb  an  error  in  judgm^it,  place  an  improper 
yahiation  on  some  of  the  property,  and  in  that  way  the  bur- 
dens of  taxation  would  be  inequitably  difltribu;ted.  Stocks 
of  merchandise  of  the  same  actual  value  in  one  town  might 
be  ^ven  by  one  assessor  in  one  town,  or  assessment  district 
at  a  eertain  rate,  and  like  property  in  another  township  at 
a  different  rate.  In  order  to  correct  inequalities  among  indi-t 
viduala  oi  an  assessment  district,  a  local  board  of  review  isj 
provided  to  adjust  and  equalize  the  assessment  among  the 
individuals*  This  is  final,  of  course,  unless  an  appeal  be 
taken.  But  the  lawmakers  evidently  further  realized  that^ 
inequalities  might  also  occur  among-  the  different  assessment 
districts;  and,  in  order  to  equalize  assessments  among  them^ 
the  boards  of  supervisors  of  their  refi^ectivo  counties  are  > 
authorized,  we  think,  under  the  statutes  before  given,,  to  '^ 
make  adjustm^it  and  equalization  among  the  different  assess- 
ment districts  within  the  county.  And  Section  1318,  Code, 
1897,  states  the  manner  of  assessing  merchants  for  stocks  of 
merchandise.  Section  1360  of  the  Code  Supplement,  1913, 
places  the  merchandise  in  a  separate  class.  Code  Section 
1376  authorizes  an  appeal  from  the  action  of  the  county  boards 
in  making  equalization  among  the  several  assessment  dis- 
tricts. Appellees  argue  that,  under  Section  1375,  before  re- 
ferred to,  and  Section  1360  of  the  Supplement,  and  the 
authority  of  Harney  v.  Bqard  of  Supervisors,  44  Iowa  203, 
and  Casseit  v.  Sherwood,  42  Iowa  623,  that  the  defendant 
board  had  authority  to  increase  or  diminish  the  valuation  of 
merchandise  as  a  class  among  tiie  several  assessment  districts 
for  the  purpose  of  equalization.  The  trial  court  so  held,  and 
ixL  this  view  we  concur.  It  is  true  that  there  may  be  some . 
difference  between  the  statutes  in  force  when  those  two  cases 
were  decided,  but  appellees  contend  that  the  substance,  at 
least,  of  such  statute,  to  wit,  Section  821  of  the  Code  of  1873, 
has  been  re-enacted  in  Section  1360  of  the  Supplement  to  the 
present  Code.    Though  there  may  be  some  differ^ice  between 
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the  old  statute  and  the  present  one,  we  think  the  eases  cited 
are  authority.  Section  821  of  the  Code  of  1873  provided  that 
the  board  of  supervisors  should  make  a  classification  of  the 
different  kinds  of  property  within  the  county  for  the  guid- 
ance of  the  assessors  of  the  different  districts,  and  for  the 
further  purpose  of  fixing  a  basis  upon  which  an  adjustment 
and  equalization  could  afterwards  be  made  by  it.  It  was 
held  in  the  Cassett  case  that  the  purpose  of  the  provisions  of 
said  Section  821  was  that  like  property  shall  be  put  in  the 
same  class.  In  Missouri  Valley  &  B,  B,  &  B.  Co.  v.  Harrison 
County,  74  Iowa  283,  at  285,  it  was  said  that  the  primary' 
object  of  such  classification  is  for  the  benefit  of  the  assessor, 
and  that  the  statute,  Section  821,  before  referred  to,  is  not 
mandatory.  The  purpose  and  intent  of  Section  1360  of  the 
present  Supplement  is  substantially  the  same  as  that  of  Sec- 
tion 821  of  the  Code  of  1873,  for  the  reason  that  the  classi- 
fication which  was  required  to  be  made  by  the  board  under 
Section  821  was  carried  out  in  detail,  and  is  embodied  in 
Section  1360  of  the  present  Supplement.  The  classification 
as  set  forth  in  Section  1360  and  amendments  places  stocks 
of  merchandise  in  a  class  by  themselves,  and  fixes  a  basis  upon 
which  the  county  board  may  act.  This  being  so,  the  Cassett 
and  Harney  cases  are  authority.  In  the  instant  case,  there 
is  no  claim  that  the  assessments  in  controversy  are  fraudulent 
and  no  contention  that  the  assessments  are  excessive.  The 
resistance  to  such  assessments  is  that  the  county  board  of 
review  exceeded  its  power,  and  had  no  jurisdiction  to  act 
in  the  matter.  '  But  we  think  the  defendant  board,  sitting 
as  a  board  of  equalization,  had  jurisdiction  and  authority  to 
,  adjust  and  equalize  the  valuation  of  stocks  of  merchandise 
'  among  the  several  assessment  districts  within  the  county,  in 
•  the  manner  in  which  the  equalization  was  made.  This  being 
.  so,  it  follows  that  the  action  of  the  district  court  sustaining 
'  the  demurrer  was  right. 

Some  other  questions  are  argued,  but  the  points  suggested 
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are  decisive  of  the  case,  and  it  is  unnecessary  to  discuss  other 
points.  The  judgment  of  the  district  court  is,  therefore — 
Affirmed. 

Evans,  C.  J.,  Deemer  and  Weaver,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Ottumwa  RaUjWAy  &  Light 

Company,  Appellant. 

STBEET     RAILWAYS:     Franchise — Construction.     The     foUowlng 

1  principles  for  the  conBtruction  of  franchise  provisions  are  recog- 
nized : 

1.  Franchises  are  to  be  strictly  construed,  and,  where  ambigu- 
ous, are  to  be  construed  against  the  grantee  and  in  favor  of  the 
public. 

2.  Conditions  existing  at  the  time,  and  to  which  the  franchise 
was  to  apply,  are  appropriate  for  consideration. 

3.  The  grantee's  own  interpretation  of  the  franchise  and  the 
public  acquiescence  therein  are  entitled  to  consideration. 

4.  If  the  words  convey  a  definite  meaning,  and  involve  no 
absurdity  or  contradiction,  then  such  meaning  must  be  accepted. 

A  provision  that  cars  shall,  **vn.  each  and  every  direction^  run^' 
at  certain  intervals  of  time,  is,  in  view  of  these  principles,  and 
on  the  record  submitted,  held  to  mean  tliat  the  company  shall  run 
their  cars  **hoth  \oays  on  the  several  lines"  of  the  system  at  said 
intervals  of  time  and  not  one  way  on  one  line  and  the  reverse 
way  on  another  and  near-by  line. 

MANDAMUS:    Jnxisdlctlon — Oranting  of  Writ — ^Discretion.    A  writ 

2  of  mandamus  is  not  always  demandable  as  an  absolute  rightf  even 
to  compel  a  public  service  corporation  to  comply  with  and  fulfill 
its  franchise  obligations.  A  material  consideration  is  whether  the 
writ  will  or  will  not  promote  substantial  justice.  Record  reviewed, 
and  held  to  reveal  no  abuse  of  discretion  in  the  trial  court  in 
issuing  the  writ  commanding  a  street  railway  company  to  run 
its  cars  each  way  on  each  line  at  stated  intervals,  as  required  by 
the  franchise. 

MANDAMUS:    Subject  and  Purposes  of  BeUef-M:iampelling  Compli- 

3  ance  with  Franchisa  Principle  recognized  that  a  railway  com- 
pany may  be  compelled  by  writ  of  mandamus  to  perform  its  fran- 
chise obligations. 

Vol.  178  Ia.— 61 
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Appeal  from  Wapelio  District  Court. — C.  W.  Vebmiuon, 

Judge. 

Friday,  December  16,  1916. 

Action  in  mandamus  to  compel  compliance  with  the  terms 
of  a  franchise  granted  to  defendant.  Decree  was  entered  as 
prayed.     The  defendant  appeals. — Affirmed. 

■ 

McNett  &  McNeit,  for  appellant. 

E.  K.  DaugJierty  and  Jaques  &  Jaques,  for  appellee. 

Ladd,  J. — I.    A  franchise  was  granted  by  the  city  of 
Ottumwa,  in  1901,  to  the  company  to  which  defendant  is 
successor,  **to  acquire,  construct,  maintain  and  operate  by 
1.  streettrail-       electric  or  other  motive  power  acceptable  to 
cwse /construe-  ^^^  ^^^Yf  other  than  steam  power,  upon  and 
^**'"'  over  streets,  alleys,  and  the  Market  Street 

bridge,  and  such  other  bridge  or  bridges  as  the  council  may 
in  the  future  designate  of  the  city  of  Ottumwa,  a  system  of 
street  railways  to  include  its  present  lines,  for  the  transporta- 
tion of  passengers,  baggage,  mail,  express  packages,  prodxice, 
freight,  etc.,  over  and  upon  all  of  said  lines,  for  a  period  of 
25  years."  Nearly  all  the  lines  had  been  laid  then,  and  were 
in  operation.  A  track  extended  along  Second  Street  froiH 
Forest  Avenue  in  a  southeasterly  direction  to  its  intersection 
with  Market  Street,  a  distance  of  something  over  two  miles. 
A  track  connecting  with  the  Second  Street  line,  near  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company's  track, 
a  trifle  more  than  a  mile  east  of  Forest  Avenue,  was  laid  in 
1906,  along  Main  Street  to  Market  Street,  and  a  line  pre- 
viously constructed  extended  in  an  easterly  direction  to  Ver- 
non Street,  a  distance  of  about  two  and  one-half  miles.  The 
Court  Street  line  runs  in  a  northerly,  and  the  Jefferson 
Street  line  in  a  northeasterly,  direction  from  the  Second 
Street  line  at  Market  Street.    The  Church  Street  line  is  oper- 
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ated  from  the  same  point,  over  the  Market  Street  bridge 
along  Church  Street  in  a  southwesterly  direction!  From  this 
line,  the  Ward  Street  line  branches  south,  as  also  does  the 
Sheridan  Avenue  line,  from  which  the  Wabash  Avenue  line 
branches.  The  Chester  Street  line  extends  westerly  from  the 
intersection  of  Church  Street  and  Ward  Avenue.  The  start- 
ing point  for  all  cars  is  a  loop  formed  by  the  Main  and  Second 
Street  lines  between  Market  Street  and  Green  Street  (Green 
being  the  next  street  east  of  Market),  and  tracks  between 
these  on  Green,  and  double  track  on  Market  Street.  There  are 
13.55  miles  of  track.  For  many  years,  cars  departed  from 
Market  Street  out  on  the  several  lines,  and  returned  around 
the  loop  by  going  south  on  Market  Street  or  east  on  Main 
Street,  and  on  around  to  another  trip.  The  several  lines  are 
connected  only  as  stated.  Until  October  20,  1914,  cars  were 
operated  both  ways  on  Second  Street  and  every  other  line 
of  the  city,  except  that  on  Main  Street,  but  never  regularly 
both  ways  on  that  street.  In  that  month,  defendant  ceased 
running  cars  in  an  easterly  direction  on  Second  Street  be- 
tween Market  Street  and  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  crossing,  a  distance  of  one  mile,  and  since  then,  has 
not  operated  cars  on  Main  Street  in  a  westerly  direction 
between  the  points  mentioned.  The  object  of  this  action  is 
*'to  require  defendant  to  run  its  cars  in  each  direction  on 
Second  Street  and  on  Main  Street  in  the  city  of  Ottumwa, 
Iowa,  at  intervals  not  greater  than  20  minutes,  up  to  10 
o'clock  P.  M.,  and  at  least  every  30  minutes  from  then  on 
while  the  cars  are  being  run. ' '  As  all  the  lines  are  conceded 
to  be  operated  under  the  franchise,  it  is  unnecessary  to  set 
out  the  history  of' the  development  6t  the  enterprise.  Prior 
to  October  20,  1914,  two  cars  started  at  the  intersection  of 
Market  and  Second  Streets,  went  south  on  Market  Street  to 
Main  Street,  then  along  it  west,  past  its  junction  with  Second 
Street  on  to  Forest  Avenue,  the  end  of  the  line,  and  returned 
over  Second  Street  to  the  starting  point.  The  schedule  of 
these  ,cars  was  15  minutes  each  way.    Another  car,  known  as 
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the  loop  or  shuttle  ear,  was  operated  both  ways  on  Second 
Street  from  Market  Street  to  its  junction  with  the  Main 
Street  track  every  15  minutes.  It  will  be  observed  that  cars 
ran  only  one  way  on  Main  Street,  and  on  Second  Street,  two 
cars  easterly  only,  and  the  third,  both  ways.  The  change 
made  October  20,  1914,  was  this:  The  loop  or  shuttle  car, 
which  had  plied  both  ways,  was  taken  off,  and  the  two  cars 
mentioned,  with  three  cars  theretofore  operated  on  the  east 
end  of  Main  Street,  between  Market  and  Vernon  Streets, 
were  run  westerly  on  Second  Street  to  the  end  of  the  line  on 
Forest  Avenue,  and  back  to  the  junction  with  the  Main 
Street  line,  where  they  passed  over  to  Main  Street  and  on 
east  to  Vernon  Street,  and  then  back  to  Market  Street,  where 
they  proceeded  on  Second  Street  as  before,  making  a  10-minute 
schedule  part  of  the  day,  and  a  15-minute  schedule  during 
the  remainder  thereof.  These  cars,  though  operated  both 
ways  from  the  junction  of  the  lines  west  to  Forest  Avenue, 
and  from  Market  Street  to  Vernon  Street,  run  one  way  only 
on  Main  and  Second  Streets  between  said  junction  of  the 
lines  and  Market  Street.  Was  this  in  violation  of  the  por- 
tion of  Section  9  of  Ordinance  No.  603,  passed  by  the  city 
council,  ratified  and  approved  by  the  people,  and  accepted 
by  the  defendant,  and  under  which  the  street  railway  system 
is  being  operated  f  In  so  far  as  material,  that  section  reads : 
**This  franchise  is  granted,  and  the  rights  and  privileges 
herein  conferred  are  subject  to  the  following  conditions,  and 
the  cars  of  said  company  shall  be  run  upon  and  along  the 
tracks  of  said  company  in  conformity  with  the  following 
rules,  to  wit :  .  .  .  Cars  shall  start  from  all  proper  starting 
points  as  early  as  6  o'clock  A.  M.,  and  run  continuously  as 
late  as  to  11  o'clock  P.  M.,  or  until  12  P.  M.  if  necessary. 
The  council  reserving  the  right  to  require  the  company  to 
run  until  12  P.  M.  at  such  times  as  it  may  designate  by 
resolutions  or  ordinances.  At  all  times  during  the  day  or 
night  while  cars  are  running,  they  shall,  in  each  and  every 
direction,  run  at  intervals  of  not  more  than  20  minutes  up 
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to  10  o'clock  P.  M.,  after  which,  at  least  every  30  minutes 
in  each  and  every  direction,  the  last  car  to  leave  the  central 
station  on  its  outward  trip  as  late  as  11  o'clock  P.  M." 

With  reference  thereto,  counsel  for  appellant  argued  that 
this  means  that  **the  ears  should  make  the  round  trip  in 
each  direction  in  the  city  traversed  by  the  street  car  system 
at  intervals  of  not  more  than  20  minutes;"  that  wherever 
defendant  **  projected  a  line,  or  close  parallel  lines,  there 
should  be  one  round  trip  at  least  every  20  minutes  in  the 
direction  of  such  line  or  close  parallel  line."  The  argument 
seems  to  be  that  **each  and  every  direction"  has  reference  to 
geographical  directions,  or  the  points  of  the  compass;  and 
if  cars  go  out  in  one  general  direction,  as  in  a  northerly 
direction,  and  they  or  others  return  from  the  northerly  part 
of  the  city,  this  should  be  construed  as  operating  the  cars 
as  exacted  by  the  ordinance,  assuming  the  lines  to  be  connected 
by  a  loop,  and  only  a  few  blocks  apart.  They  say  that,  at 
the  time  the  franchise  was  granted,  it  must  have  been  per- 
fectly obvious  to  all  parties  connected  therewith,  **and  to 
the  public  in  voting  the  same,  that,  if  any  car  went  out  upon 
that  line,  it  would  either  have  to  come  hack  upon  the  same 
line,  or  remain  out.  In  that  case,  there  would  have  been 
no  necessity  for  the  use  of  the  expression,  *in  each  and  every 
direction,'  since  it  could  hardly  have  been  assumed  by  any- 
one that  the  company  would  run  a  car  out  to  the  end  of  its 
line  and  leave  it  there.  Hence  some  other  meaning  must  have 
been  intended  to  be  conveyed  by  the  expression,  'each  and 
every  direction,'  as  the  same  occurs  in  the  ordinance." 

Suppose  the  words  be  omitted,  as  proposed,  might  not 
the  company  comply  with  the  terms  of  the  franchise  by  oper- 
ating only  in  one  direction?  Again,  if  there  were  a  loop  to 
another  track,  a  round  trip  every  40  minutes  would  comply 
with  the  part  of  the  ordinance  quoted,  without  the  clause 
proposed  to  be  omitted;  and,  even  if  not  omitted,  under 
counsel's  argument  this  would  be  so,  regardless  of  how  far 
the  lines  were  apart,  if  extending  in  the  same  general  direc- 
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tion.  As  suggested,  the  design  of  the  ordinance  granting  the 
franchise  was  to  establish  a  street  car  system  by  laying  tracks 
**upon  and  over. streets,  alleys  and  bridges;"  and  necessarily 
the  projection  of  new  lines  or  the  extension  of  old  lines  de- 
pended on  the  growth  and  development  of  the  localities,  and 
somewhat  on  the  topography  of  the  city;  but  this  does  not 
necessarily  mean  that  lines  nearly  parallel  and  with  loops 
shall  be  constructed.  The  more  natural  inference  would  be 
that  the  methods  then  in  vogue  would  be  followed,  and 
that  these  were  in  mind  in  granting  and  accepting  the  fran- 
chise. The  lines  were  not  then  connected  by  loops,  and  none 
have  since  been  so  connected  other  than  those  in  question, 
nor  does  it  appear  that  any  such  connection  is  now  in  con- 
templation. Conditions  existing  at  the  time,  and  to  which  the 
franchise  was  to  apply,  are  appropriate  for  consideration  in 
interpreting  its  meaning.  Moreover,  the  company  operated 
cars  in  both  directions  on  all  its  lines  up  to  1906,  and  there- 
after on  all  except  those  on  Main  Street  until  October  20, 
1914,  and  its  own  interpretation  of  the  franchise  for  many 
years,  acquiesced  in  by  the  public  also,  is  entitled  to  con- 
sideration. Existing  conditions  and  long  usage  are  in  har- 
mony with  the  language  of  the  portion  of  the  franchise  in 
question.  Appellant's  argument  seems  to  proceed  on  the 
assumption  that  the  ordinance  prescribed  that  each  particular 
car  shall  be  operated  *!in  each  and  every  direction."  Such  is 
not  the  language  or  purport  of  the  ordinance.  For  all  that 
appears  therein,  a  car  may  be  run  over  every  line  in  the  city 
before  returning,  and  then  return  to  the  starting  point  over 
a  line  other  than  that  on  which  it  started.  The  rules  laid 
down  are  for  the  operation  of  cars,  not  any  particular  car, 
**upon  and  along  the  tracks  of  said  company" — ^not  one  or 
t\\ro  tracks,  but  all  the  tracks.  This  is  exacted  in  conformity 
with  the  following  rules:  cars  to  start  on  said  tracks  (1) 
from  proper  starting  points,  (2)  as  early  as  6  o'clock  A.'  M., 
and  (3)  run  continuously  (4)  as  late  as  11  o'clock,  and  shall 
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run  (5)  ''in  each  and  every  direction,"  (6)  *'at  intervals  of 
not  more  than  20  minutes  up  to  10  o'clock  P.  M./'  and  (7) 
between  then  and  12  o'clock  P.  M.,  at  least  every  30  minutes. 
No  fair  interpretation  of  this  language  can  be  made  from 
it  other  than  that  cars  are  to  be  operated  each  way  on  the 
track  at  the  intervals  stated.  The  manifest  object  was  to  pre- 
scribe the  minimum  of  service  to  be  exacted  in  any  schedule  to 
be  adopted  by  the  company  for  the  operation  of  the  cars 
**upon  and  along  the  tracks"  of  the  company.  Possibly  the 
words  ** each  way "  or  ** in  each  direction,"  if  inserted  in  the 
ordinance,  would  have  been  quite  as,  if  not  more,  definite.  But 
parties  are  not  bound  to  make  use  of  the  most  exact  language. 
It  is  enough  if  that  from  which  the  meaning  or  intention  of 
the  parties  can  be  ascertained  is  made  use  of.  If  the  words 
convey  a  definite  meaning,  which  involves  no  absurdity,  nor 
any  contradiction  in  other  parts  of  the  instrument,  then  that 
meaning  apparent  on  the  face  of  the  instrument  should  be 
accepted.  If  expressed  in  plain  and  unambiguous  terms, 
whether  general  or  limited,  the  parties  are  to  be  held  to  mean 
what  they  have  plainly  expressed,  and  not  what  the  courts, 
in  view  of  the  evidence  adduced,  believe  they  should  have 
agreed  upon.  Just  how  the  cars  of  the  company  might  be  run 
**in  each  and  every  direction"  on  its  tracks — and  by  this  is 
meant  all  its  lines  or  tracks — without  operating  its  cars  in 
both  directions,  we  are  at  a  loss  to  understand.  Possibly,  in 
view  of  the  topography  of  the  city  and  the  sparsity  of  settle- 
ment in  some  localities,  it  might  have  been  preferable  to  allow 
cars  to  run  out  a  part  or  all  of  the  way  on  one  track  or 
line  and  return  on  another,  without  going  both  ways.  If  this 
shall  prove  true,  appropriate  changes  may  be  effected  in 
renewing  the  franchise  at  its  termination.  Ordinarily,  a 
street  car  line  extends  in  several  directions,  and  those  in 
Ottumwa  furnish  no  exception.  Indeed,  in  the  original  plat 
of  what  is  now  a  part  of  Ottumwa,  the  streets  are  laid  out 
parallel  with  the  general  direction  of  the  Des  Moines  River 
and  at  right  angles  therewith,  and  subsequently,  streets  in 
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addition  were  laid  out  with  the  points  of  the  compass.  Main 
and  Second  Streets  extend  in  a  northwesterly  and  southeast- 
erly direction;  Church  Street,  in  a  southwesterly  direction 
over  the  Market  Street  bridge  into  the  portion  of  Ottumwa 
south  of  the  river.  And  from  this  line,  the  Ward  Street  and 
Sheridan  Avenue  lines  extend  due  south.  Court  Street  cars 
run  northeast  on  Market  Street,  northwest  on  Fourth  Street, 
northeast  on  Court  Street  three  blocks,  and  then  due  north 
on  the  same  street,  then  northeast  to  North  Court  Street, 
and,  after  some  distance,  on  to  the  northwest.  These  condi- 
tions may  have  influenced  those  preparing  the  ordinance  in 
inserting  ''and  every,''  in  the  portion  regulating  the  oper- 
ation of  cars,  and  by  being  over  particular,  they  may  thereby 
have  raised  the  doubt  occasioning  this  litigation.  In  any 
event,  the  language  employed  is  fairly  susceptible  to  the  con- 
struction that  cars  are  required  to  move  each  way  on  the 
several  lines  of  defendant's  street  railway  system,  at  inter- 
vals not  longer  than  stated ;  and  franchises  are  to  be  strictly 
construed,  where  ambiguous,  against  the  grantee  and  in  favor 
of  the  public.  We  have  no  hesitanc.y  in  approving  the  ruling 
of  the  trial  court  so  interpreting  the  ordinance.  State  v.  Des 
Moines  City  R.  Co.,  159  Iowa  259,  274;  Miners'  Bank  v. 
United  States,  1  G.  Greene  553,  562 ;  Blair  v.  City  of  Chicago, 
201  U.  S.  400  (50  L.  Ed.  801,  831) ;  19  Cyc.  1459;  36  Cyc. 
1363. 

■  II.  Counsel  for  appellant  contend  that  the  omission  to 
operate  its  cars  both  ways  on  Main  and  Second  Streets  was 
not  so  detrimental  to  the  public  interest  and  did  not  involve 
«  ,,__, „         such  inconvenience  to  its  patrons  as  that  the 

2.  Mandamus:  ^  ^ 

ffranunffo?"       court,  in  the  exercise  of  sound  discretion, 
writ:  discretion,  ^^^^^j^  j^^^^  interfered.    That  the  issuance  of 

a  writ  of  mandamus  is  not  a  matter  of  right,  but  rests  in 
the  discretion  of  the  court,  was  recognized  in  Vincent  v.  BJllis, 
116  Iowa  609.  See  also  State  v.  Napier,  County  Judge,  7  Iowa 
425;  Chance  v.  Temple,  1  Iowa  179.  As  said  in  People  v. 
Board  of  Assessors,  137  N.  Y.  201  (33  N.  E.  145) : 
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**The  writ  of  mandainiis  is  not  always  demandable  as 
an  absolute  right,  and  whether  it  shall  be  granted  or  not  fre- 
quently rests  in  the  discretion  of  the  court.'' 

See  People  v,  Olscn,  215  111.  620  (74  N.  B.  785),  where 
it  was  said  that : 

"When  a  writ  of  mandamus  is  asked,  the  court  may  in- 
quire whether  it  will  operate  impartially,  create  confusion 
and  disorder,  and  whether  it  will  or  will  not  promote 'sub- 
stantial justice.  Courts,  in  the  exercise  of  the  discretion 
with  which  they  are  vested,  may,  in  view  of  the  consequences 
attendant  on  the  issuing  of  a  writ  of  mandamuSy  refuse  the 
writ,  though  the  petitioner  has  a  clear  legal  right  for  which 
mandamus  is  a  proper  remedy.  People  v.  Board  of  Super- 
visors, 185  111.  288  (56  N.  E.  1044).  The  court  may  act  on 
existing  facts,  and  view  the  case  with  reference  to  the  con- 
sequences of  its  action." 

As  seen,  the  defendant  was  under  legal  obligation  to 
operate  the  cars  both  ways  on  Second  and  Main  Streets  be- 
cause of  having  undertaken  so  to  do,  and  we  have  to  ascertain 
whether  the  trial  court,  in  ordering  that  it  do  as  it  had  agreed, 
abused  its  discretion.  Necessarily,  it  was  diflBcult  to  ascer- 
tain to  what  extent  the  public  was  inconvenienced  by  oper- 
ating the  cars  one  way  only  on  these  streets.  No  count  having 
been  made  of  how  many  walked  each  day  from  Main  Street 
to  Second  Street  to  take  a  car  moving  west,  or  from  Second 
Street  to  Main  Street  to  take  cars  going  east,  the  safe  infer- 
ence from  the  facts  proven  is  that  the  number  must  have  been 
large.  During  the  year  previous  to  October  1,  1914,  1,409,- 
069  fares  were  received  on  the  lines  on  which  the  five  cars 
ai^  operated,  or  an  average  of  3,860  per  day.  How  many  of 
these  were  compelled  to  travel  a  block  to  get  a  car  is  mere 
matter  of  inference,  but  the  loop  was  near  the  business  cen- 
ter of  the  city,  and  business  houses  are  located  on  each  street 
west  of  Market  Street.  According  to  the  evidence.  Main 
Street  is  the  principal  business  street.  Several  wholesale 
houses  are  located  on   Commercial   Street,  south  of  Main 
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Street.  The  depot  of  the  Chicago,  Burlington  &  Quincy 
Railway  Company  and  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  is  located  two  blocks  west  of  Market  Street 
and  about  200  feet  south  of  Main  Street,  and  the  depot  of 
the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company  and 
the  Wabash  Railway  Company  is  about  700  feet  farther  on. 
Many  factories  are  located  along  the  westerti  portion  of  Main 
Street.  Second  Street  is  thickly  settled  for  4  or  5  blocks 
east  of  the  Chicago,  Milwaukee  &  St,  Paul  Railway  Com- 
pany's right  of  way,  as  are  also  several  intersecting  streets. 
To  the  east,  on  or  near  Second  Street,  are  located  the  public 
buildings,  such  as  the  post  oflSce  and  courthouse.  Indeed, 
these  lines  are  more  traveled  than  others  of  the  city,  save 
Ward  Street,  and  are  so  situated  that  people  from  all  parts  of 
the  city  are  likely  to  frequent  them  in  visiting  the  public  build- 
ings, stores,  factories,  and  in  going  to  and  from  the  raihvay 
depots.  We  entertain  no  doubt  as  to  the  great  inconvenience 
occasioned  the  public  because  of  defendant's  failure  to  oper- 
ate its  cars  in  both  directions  on  these  lines.  Its  eflforts 
to  economize  are  to  be  commended,  in  so  far  as  these  do  not 
interfere  with  the  proper  compliance  with  its  obligations 
under  the  franchise.  The  purpose  of  the  franchise  was  not 
to  enable  the  defendant  to  earn  as  much  money  as  possible, 
but  to  furnish  the  people  with  adequate  means  of  transporta- 
tion. The  proposed  economy  might  have  been  effected  with- 
out impairing  the  eflSciency  of  the  system,  at  a  relatively 
small  expense.  Taking  off  the  loop  or  shuttle  car  effected 
a  saving  of  $6,500  per  annum.  As  appears  from  the  evi- 
dence, the  cars  operated  between  Forest  Avenue  and  Vernon 
Street  could  have  alternated  in  going  each  way  on  Main  and 
Second  Streets,  thereby  giving  servace  in  each  direction.  To 
have  made  this  possible,  one  turnout  must  have  been  changed 
and  three  put  in,  at  an  estimated  cost  of  $7,775.  Such  ex- 
pense would  have  been  met  by  the  saving  in  little  more  than  a 
year,  and  would  have  been  amply  justified  in  view  of  the 
saving  effected.    This  mode  of  operating  the  cars  might  occa- 
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sionally  have  caused  congestion  at  Market  Street,  but  not  of 
such  character  as  to  prevent  the  safe  operation  of  the  cars 
as  suggeste<J.  The  company,  with  cars  used,  was  able  to 
give  a  10-minute  service  one  way  Suring  half  the  day,  and 
if  so,  would  have  experienced  little  difficulty  in  furnishing 
a  20-minute  service,  at  least,  both  ways,  without  increase  of 
cars.  Of  course  the  manner  of  operating  the  cars  is  within 
the  defendant's  control,  so  long  as  the  service  stipulated  is 
furnished,  and  this  much  is  said  to  indicate  that  there  exists 
no  reasonable  excuse  for  not  giving  service  such  as  promised 
by  the  acceptance  of  the  franchise.  Nor  is  there  any  pre- 
tense that  its  earnings  are  not  ample  for  this  purpose. 

Enough  has  been  said  to  indicate  that  there  was  no 
abuse  of  discretion  by  the  trial  court.    That  a  railway  com- 
pany may  be  compelled  by  a  writ  of  mandamus  to  perform 
3  Mandamus-        ^^^  obligation  Under  a  franchise  is  well  set- 
purplfs^t  of  re-    tied.    City  of  Potwin  Place  v.  Topeka  B.  Cc, 
coll^plfaXwftfi  51  Kans.  609    (37  Am.  St.  312) ;  State  v. 
franchise.  Brtdgeton  &  M.  Traction  Co.,  62  N.  J.  592 

(45  L.  R.  A.  837) ;  State  v.  Hartford  &  N.  H.  B.  Co,,  29 
Conn.  538 ;  People  v.  New  York  Cent.  &  H.  B.  B.  Co.,  28 
Hun  (N.  Y.>  543;  State  v.  Spokane  St,  B.  Co.,  19  Wash.  518 
(67  Am.  St.  739,  41  L.  R.  A.  515). 

The  rule  to  be  deduced  from  the  cases  relied  on  by 
appellant  is  that  a  company  acquiring  fwo  lines  of  railway 
between  the  same  termini,  operation  of  one  of  which  will  sub- 
stantially accommodate  the  public,  even  though  at  slight  in- 
convenience to  some,  will  not  be  compelled  to  operate  both 
lines;  and  the  same  doctrine  applies  to  the  maintenance  of 
depots  in  close  proximity.  See  Crane  v.  Chicago  &  N,  W, 
R.  Co.,  74  Iowa  330 ;  PeopU  v.  Borne,  W.  &  0.  B.  Co,,  103 
N.  Y.  95  (8  N.  E.  369) ;  Territory  v.  Eastern  Bailway,  15 
N.  M.  599  (110  Pac.  852) ;  Day  v.  Tacoma  B,  &  Power  Co., 
80  Wash.  161  (141  Pac.  347). 

That  question  is  not  involved  in  this  case  save  in  prin- 
ciple; for  the  defendant  has  abandoned  neither  line,  but 
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merely  failed  to  operate  its  cars  thereon  as  required  by  the 
franchise.  It  may  readily  be  conceded  that,  if  adequate 
service  were  furnished,  with  slight  inconvenience  to  a  few 
only,  the  court  would,  in  the  exercise  of  its  discretion,  refuse^ 
to  enforce  compliance  with  the  ordinance  by  the  company  at 
considerable  sacrifice.  But  the  operation  of  cars  in  both 
directions  on  each  street  does  not  impose  an  unwarrantable 
burden  on  the  company.  Nor  is  its  failure  to  do  so  a  mere 
matter  of  inconvenience  to  a  few.  These  are,  as  the  evidence 
tends  to  show,  the  principal  business  streets  of  the  city. 
Nearly  a  million  an<^  a  half  of  people  travel  over  them  and 
extensions  thereof  annually,  and  it  is  idle  to  say  that  of  these 
only  a  few  are  inconvenienced  by  the  cars  moving  bjat  one 
way  on  each  street.  The  entire  situation  refutes  any  such 
conclusion,  and  leaves  no  doubt  that  a  very  large  number  of 
people  from  all  parts  of  the  city  are  daily  inconvenienced 
by  being  compelled  to  run  back  and  forth  between  streets  in 
order  to  obtain  transportation  over  defendant's  lines. 

We  are  not  inclined  to  interfere  with  the  issuance  of 
the  writ  of  mandamus,  as  prayed,  by  the  trial  court. — 
Affirmed. 

Evans,  C.  J.,  Qaynob  and  Salinger,  JJ.,  concur. 


H.  A.  TiNKBii,  Appellant,  v.  Farmers  State  Bank  op  Ghar- 

•rani  Oak,  Appellee. 

TRIAL:    Proper  Oalendar — ^Law  Issues — Transfer  In  Toto  to  Equity. 

1  Transfer  m  toto  to  equity,  thereby  depriving  a  litigant  of  the 
right  to  trial  by  jury,  is  not  permissible  when  defendant's  denied 
counterclaim  to  an  admitted  petition  at  law  presents  a  pure  law 
question,  and  the  only  basis  for  such  transfer  is  the  tender,  by 
defendant,  by  way  of  cross-petition,  of  an  equitable  issue,  tohJich 
could  only  he  entertained  provided  ^defendant  wins  on  the  law 
issues. 

TBIAL:     Proper  Calendar— TTnwarranted  Transfer  to  and  Trial  in 

2  Equity — ^Effect.  A  trial  in  equity,  against  the  protest  of  plain- 
tiff, token  no  right  to  trtmsfer  to  equity  exists,  is  a  nullity. 
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PRINCIPLE  APPLIED:  A  petition  pleaded  for  the  recover/ 
of  $672,  as  money  belonging  to  plaintiff  and  on  deposit  in  de- 
fendant's bank.  Defendant  met  the  petition  by  an  answer  denying 
none  of  the  allegations  of  the  petition.  Defendant  also  pleaded  a 
oounterelaim,  to  the  effect  that  plaintiff,  while  in  defendant's  em- 
ploy, was  negligent  in  handling  defendant's  business;  that  defend- 
ant suffered  damages  by  reason  of  said  negligence  in  the  sum  of 
$3,000;  that  plaintiff  and  defendant  had  agreed  that  the  said  $672 
should  be  credited  on  said  damages,  and  defendant  prayed  for 
judgment  for  the  balance  of  its  said  damages.  Defendant  also 
pleaded,  by  way  of  cross-petition,  that  plaintiff  had  agreed  to  give 
defendant  a  trust  deed  to  certain  lands  as  security  for  said  balance 
of  damages;  that  plaintiff  had  failed  to  execi^te  said  deed;  and 
defendant  asks  a  specific  performance  of  such  agreement.  Defend* 
ant  moved  to  transfer  the  cause  in  to  to  to  equity.  The  motion 
was  sustained. 

Plaintiff  answered  the  counterclaim  and  replied  to  the  cross- 
petition,  taking  issue  on  both  pleadings.  Held,  the  transfer  in  toto 
to  equity  could  not  be  sustained. 

Appeal  from  Crawford  District  Court. — F.  M.  Powers,  Judge. 

Saturday,  December  16,  1916. 

Opinion  states  the  facts.    Decree  for  the  defendant  in  the 
court  below.    Plaintiff  appeals. — Reversed. 

B.  I.  Salinger,  for  appellant. 

Conner  and  Lally,  for  appellee. 

Qaynor,  J. — The  plaintiff  filed  a  petition  in  this  cause, 

alleging  that,  at  one  time,  he  was  employed  as  cashier  of  the 

defendant  bank  at  a  salary  of  $1,100  a  year;  that,  while  so 

^         employed,  he  deposited  money  with  the  de- 

'  calendar :  law      f endant,  against  which,  from  time  to  time,  he 

Issues :  trans- 
fer in  toto  to       drew  checks ;  that  he  left  defendant's  employ- 
equity.  '  '^    ^ 

ment  on  the  6th  day  of  June,  1909,  and  that, 
at  that  time,  there  was  due  him  on  account  of  his  earnings 
and  deposits  in  the  bank,  the  sum  of  $872.66 ;  that  since  that 
time,  defendant  has  paid  him  the  sum  of  $200,  so  that  there 
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ifi  now  due  and  owing  the  plaintiff  the  sum  of  $672.66.    For 
this  he  asks  judgment,  with  interest. 

The  defendant  filed  answer  to  plaintiff's  petition,  in 
which  it  admitted  that  plaintiff  was  in  defendant's  employ 
as  cashier,  from  November,  1906,  untU  the  6th  day  of  June, 
1909,  but  made  no  denial  of  any  allegation  in  the  petition. 

At  the  same  time,  defendant  filed  what  is  denominated 
an  answer  and  counterclaim,  in  which  it  alleged  that,  when 
plaiiitiff  was  first  employed,  he  represented  to  defendant  that 
he  was  a  careful,  capalJle,  able,  discreet  and  experienced  bank 
cashier,  and  that,  if  employed,  he  would  carefully  and  dis- 
creetly and  cautiously  discharge  the  duties  of  cashier;  that 
this  representation  and  agreement  were  the  inducement  to  his 
employm.ent ;  that,  as  such  cashier,  it  was  his  duty  to  exer- 
cise reasonable  care,  caution,  judgment  and  discretion  in 
loaning  the  funds  of  the  bank,  and  in  selecting  parties  to 
whom  the  funds  could  be  safely  loaned,  and  to  loan  to  parties 
only  who  were  financially  able  to  repay;  that  he  was  negli- 
gent and  careless  in  this;  that,  as  such  cashier,  he  loaned  the 
moneys  of  the  bank  to  persons  notoriously  unfit  to  receive 
credit  at  the  bank ;  that  he  had  been  repeatedly  warned  not 
to  loan  the  bank's  money  to  men  of  that  character;  that,  in 
utter  disregard  of  his  duties  and  obligations  as  cashier,  he 
loaned  money  of  the  bank  to  one  Habinck,  in  the  sum  of 
$954.90 ;  to  one  Wilson,  in  the  sum  of  $1,600 ;  to  one  Sever- 
son,  in  the  sum  of  $200 ;  to  one  Rawlins,  in  the  sum  of  $300 ; 
that  these   parties  were  worthless   and   irresponsible,   and 
notoriously  so;  that  he  took  no  proper  security;  that  they 
were  wholly  irresponsible  financially,   and  not  entitled  to 
credit,  and  knowTi  to  be  unworthy  of  credit;  that  said  loans 
were  made  after  plaintiff  had  been  frequently  warned  not  to 
make  them,  and  after  he  had  been  notified  by  the  directors  and 
ofiicers  of  defendant  bank  not  to  make  them ;  that  said  worth- 
less loans  aggregated  $3,054.95 ;  that  said  loans  were,  and  at 
all  times  since  have  been,  worthless,  and  of  no  value  and  un- 
collectible, and  still  remain  so;  that,  when  defendant  bank 


Dec.  1916]       TiNKEB  v.  Farmers  St.  Bank.  975 

learned  of  the  negligence  of  the  plaintiff,  and  of  the  making 
of  these  loans,  it  called  on  plaintiff  to  make  good  the  loss; 
that  thereafter,  a  full  settlement  was  had  between  the  plain- 
tiff and  the  defendant,  by  which  it  was  agreed  that  defendant 
would  pay  to  plaintiff  $200  of  the  amount  on  deposit,  and 
the  balance  of  the  amount  on  deposit,  as  claimed  by  plaintiff 
in  his  petition,  was  turned^  over  to  defendant,  in  part  satis- 
faction of  the  loss  so  caused  by  the  plaintiff ;  that,  after  the 
payment  of  the  said  $200,  and  in  consideration  thereof,  it  was 
understood  and  agreed  between  the  parties  that  the  defend- 
ant should  retain  the  balande  of  the  money  in  the  bank  to 
the  credit  of  the  plaintiff,  in  part  settlement  of  the  loss 
aforesaid;  that,  in  addition  to  said  relinquishment,  it  was 
agreed  that  plaintiff  should  execute  to  defendant  a  trust  deed 
to  a  certain  80  acres  of  land  in  Monona  County,  which  he 
then  represented  he  owned,  that  he  would  deliver  a  trust 
deed  to  said  land,  in  order  to  protect  and  secure  the  bank 
against  said  loss,  and  agreed  that  the  matters  in  dispute 
should  be  settled  as  hereinafter  stated.  It  was  also  orally- 
agreed  that,  if  defendant  did  not  bring  suit  to  recover  said 
loss  and  damage,  or  call  on  plaintiff's  bondsmen  to  make 
good  the  damage  resulting  from  such  negligence  of  the  plain- 
tiff, and  would  pay  the  plaintiff  the  $200,  he  would  release 
his  claim  to  the  balance  on  deposit,  and  would  give  the  trust 
deed  aforesaid. 

It  further  alleged  that  plaintiff  has  failed  to  make  the 
deed  as  agreed,  and  defendant  asks  judgment  for  the  amount 
of  the  loss  so  incurred. 

To  this  answer  and  counterclaim  was  attached  what  is 
denominated  a  cross-petition,  which  adopts  all  the  allegations 
of  the  answer  and  counterclaim,  and  further  alleges  that 
defendant  is  entitled  to  a  decree  compelling  plaintiff  to  ex- 
ecute the  mortgage  on  said  land,  and  a  decree  finding 
that  defendant  is  entitled  to  the  amount  of  its  damage,  and 
a  decree  compelling  plaintiff  specifically  to  perform  his  agree- 
ment, and  to  execute  a  trust  deed  on  said  land  as  agreed  by 


976  Tinker  v.  Farmers  St.  Bank.         [178  Iowa 

him,  for  the  purpose  of  securing  and  protecting  it  on  ac- 
count of  the  loss  and  damage  which  it  has  sustained  by  said 
negligence  of  the  plaintiff,  and  which  prays  further,  grai- 
eral  equitable  relief,  and  prays  that  the  cause  be  trans- 
ferred to  equity  for  trial. 

Thereupon  the  defendant  filed  the  following  motion : 

**  Comes  now  the  defendant  and  moves  the  court  to  trans- 
fer  the  cause  to  equity  calendar  for  trial,  as  the  issues  pre- 
sented are  of  an  equitable  character,  and  make  it  an  equity 
case  for  the  purposes  of  the  trial/' 

On  the  16th  day  of  November,  this  motion  was  sustained, 
and  the  cause  transferred  to  the  equity  side. 

Thereafter,  the  plaintiff  filed  an  answer  as  follows: 
Denies  each  and  every  allegation  of  defendant's  counter- 
claim and  cross-petition,  except  such  as  the  answer  expressly 
admits ;  admits  having  loaned  to  Habinck,  "Wilson  and  Sever- 
son  the  sums  alleged ;  admits  that,  since  he  left  the  employ- 
ment of  the  defendant,  it  has  paid  him  $200 ;  avers  that  the 
same  was  his  own  money ;  admits  that  he  failed  to  make  and 
deliver  to  the  defendant  any  trust  deed  upon  land  in  Monona 
County;  avers  that  the  court  has  no  jurisdiction,  sitting  as 
a  court  of  equity,  to  hear  and  determine  this  suit,  and  that 
the  defendant  has  a  plain,  speedy  and  adequate  remedy  at 
law;  prays  that  the  suit  be  dismissed  at  the  <36st  of  the 
defendant,  and,  at  all  events,  the  cross-petition. 

Thereupon,  plaintiff  filed  a  reply.  Pleads  the  matters 
hereinbefore  stated,  in  addition  to  the  denial  created  by  law, 
and  that  there  is  no  consideration  for  any  of  the  agreements 
alleged  in  the  answer  of  the  defendant,  and  that  such  agree- 
ment is  within  the  statute  of  frauds;  that  the  alleged  settle- 
ment is  not  enforceable ;  that  the  settlement  is  not  shown  to 
have  been  completed ;  that  the  defendant  has  a  plain,  speedy 
and  adequate  remedy  at  law. 

Before  the  commencement  of  the  trial,  the  plaintiff  made 
the  following  objection: 

*'This  court  has  heretofore  ordered  that  this  case  be 


r 
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transferred  to  equity,  and  this  has  been  done  under  excep* 
tions  on  the  part  of  the  plaintiff.  Before  proceeding  with 
this  trial  and  with  this  cause  as  an  equity  suit,  before 
proceeding  with  this  trial  as  in  equity,  the  plaintiff  objects  to 
proceeding  with  this  cause  as  an  equity  suit,  and  plaintiff 
demands  a  jury  trial  on  the  issues  made  by  his  petition,  the 
answer  of  defendant  and  the  counterclaim  of  defendant,  and 
he  asserts  that  there  is  nothing  triable  to  a  court  of  equity^ 
and  that  court  has  no  jurisdiction  herein,  unless  it  be  of 
the  naked  question  of  whether  specific  performance  should  be 
granted;  and  as  to  such,  no  demand  is  made  for  jury  triaL" 

Upon  the  issue  thus  tendered,  it  is  urged  that  the  court 
erred  in  sustaining  the  motion  to  transfer  the  entire  cause  to 
equity,  and  in  trying  it  as  an  equity  cause,  and  thereby  deny- 
ing the  plaintiff  the  right  to  be  heard  to  a  jury  upon  the 
law  issues  tendered. 

Section  3566  of  'the  Code,  1897,  provides  that  the  answer 
may  contain  a  general  denial,  a  special  denial,  a  statement  of 
any  new  matter  constituting  a  defense,  or  a  statement  of 
any  new  matter  constituting  a  counterclaim.  The  plaintiff 
brought  his  action  at  law;  presented  a  claim  which  was 
triable  at  law.  Defendant  appeared  to  this  claim  and  filed 
an  answer,  not  denying  the  allegations  of  plaintiff's  petition, 
but  pleading  a  counterclaim  against  the  claim  of  the  petition. 
After  admitting  its  indebtedness  to  the  plaintiff,  it  alleged 
that  the  plaintiff  was  indebted  to  it,  on  account  of  certain 
losses  incurred  by  it  through  the  negligence  pf  the  plaintiff, 
and  prayed  for  judgment  againat  the  plaintiff  for  the  amount 
of  the  loss.  This  clearly  presented  a  law  issue.  If,  upon 
the  hearing  of  this  issue,  the  defendant  did  not  prevail  in  the 
establishment  of  the  truth  of  the  matters  alleged,  upon  which 
the  counterclaim  was  based,  then  the  plaintiff  was  clearly 
entitled  to  judgment  for  the  amount  of  his  claim,  and  defend- 
ant was  entitled,  then,  to  no  equitable  relief,  because  there 
was  nothing  upon  which  the  equitable  relief  could  rest.    After 

it  had  tendered  this  issue  with  the  plaintiff,  triable  clearly  at 
Vol.  178  Ia.— 62 
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law,  it  recapitulated  in  its  cross-petition  all  the  matters  upon 
which  this  counterclaim  rested,  and  asked  for  equitable  reUef 
based  upon  a  finding  in  its  favor  of  the  facts  alleged  in  its 
counterclaim,  as  recapitulated  in  the  cross-petition.  In  tliifl 
cross-petition,  it  prayed  for  the  same  relief  prayed  for  in 
its  counterclaim,  and  further  for  equitable  relief,  to  wit, 
that  the  plaintiff  be  compelled  to  execute  a  trust  deed  of 
the  land  as  agreed  by  him,  to  secure  the  amount  sued  for  in 
the  counterclaim.  The  only  matter,  then,  of  equitable  cog- 
nizance in  the  petition,  was  involved  in  the  agreement  to  give 
a  trust  deed  to  secure  a  balance  due,  if  any  balance  should 
be  ascertained  to  be  due.  Now  the  defendant  having  in  the 
first  place  tendered  issue  with  the  plaintiff  upon  the  law  side 
of  the  calendar — ^an  issue  upon  which  he  had  and  assumed 
the  burden  of  proof — it  is  apparent  that,  if  it  failed  in  this, 
it  would  in  no  event  be  entitled  to  the  equitable  relief  prayed 
for  in  its  cross-petition.  The  law  issuft  and  the  equitable 
issue  were  clearly  separable,  one  tendered  by  the  defendant 
on  the  law  side,  and  the  other  tendered  by  the  defendant  on 
the  equity  side  of  the  calendar.  The  matters  tendered  in  the 
counterclaim  were  clearly  of  legal  cognizance,  and  invoked 
no  jurisdiction  on  the  equity  side  of  the  calendar.  On  the 
issue  there  tendered,  the  plaintiff  was  clearly  entitled  to  a 
jury  trial.  A  determination  on  the  law  side  of  the  calendar 
of  the  issues  tendered  by  the  counterclaim,  if  found  in  plain- 
tiff's favor,  or  against  defendant,  left  nothing  in  the  matters 
alleged  in  the  cross-petition  of  equitable  cognizance  to  be  tried 
at  all,  because  the  very  basis  for  the  equitable  relief  must  first 
be  determined  in  the  issues  tendered  on  the  law  side  of  the 
calendar,  and,  as  to  these  issues,  as  said  before,  the  plaintiff 
was  entitled  to  be  heard  before  a  jury.  If,  however,  the  de- 
fendant prevailed  in  its  counterclaim  upon  the  law  side,  then 
for  the  first  time  arose  a  necessity  for  establishing  the  equit- 
able rights  of  the  defendant  involved  in  its  cross-petition. 
Section  3435  of  the  Code,  1897,  provides : 

''Where  the  action  has  been  properly  commenced  by 
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ordinary  proceedings,  either  party  shall  have  the  right,  by 
motion,  to  have  any  issue  heretofore  exclusively  cognizable  in 
equity  tried  in  the  manner  hereinafter  prescribed  in  cases 
of  equitable  proceedings;  and  if  all  the  issues  were  such, 
though  none  were  exclusively  so,  the  defendant  shall  be 
entitled  to  have  them  all  tried  as  in  cases  of  equitable  pro- 
ceedings." 

Code  Section  3566  provides  that,  in  answering,  the  de- 
fendant has  the  right  to  set  forth  as  many  causes  of  defense 
or  counterclaim,  whether  legal  or  equitable,  as  he  may  have. 
It  will  be  noted  that  the  thought  in  Section  3435  is  that, 
where  an  action  is  commenced  by  ordinary  proceedings,  it 
shall  continue  on  the  law  side  and  be  disposed  of  on  that  side 
of  the  calendar,  unless  there  is  injected  into  the  case,  by 
one  party  or  the  other,  an  issue  heretofore  cognizable  in 
equity;  and  the  statute  provides  that,  when  such  issue  is 
injected  into  the  ca^e,  Ve  may  hscve  that  issue  tried  as  in 
equity.  Or  if  all  the  issues,  when  the  pleadings  are  finally 
framed,  are  of  equitable  cognizance,  though  none  are  ex- 
clusively so,  it  may  all  be  tried  as  in  equity,  and  as  an  equit- 
able action.  It  foUows,  therefore,  that,  where  an  issue  is 
tendered  at  law,  and  there  is  injected  into  it  an  issue  cog- 
nizable  in  equity,  then  the  issue  so  tendered,  cognizable  in 
.  equity,  may,  on  motion,  be  tried  as  in  equity ;  or,  if  the  issues, 
though  primarily  commenced  at  law,  when  finally  framed  are 
all  cognizable  in  equity,  though  none  are  exclusively  so, 
then  the  whole  case  may  be  tried  as  in  equity.  It  follows, 
therefore,  that,  where  an  issue  is  tendered  at  law,  determin- 
able on  the  law  side  of  the  calendar  as  to  the  law  issues  so 
tendered,  the  plaintiff  is  entitled  to  be  heard  before  a  jury. 
If  there  be  injected  into  the  case  an  issue  triable  at  equity, 
whether  exclusively  cognizable  in  equity  or  not,  that  issue 
may  be  transferred  to  the  equity  side  of  the  calendar,  with- 
out impinging  upon  the  plaintiff's  right  to  be  heard  on  the 
law  side  upon  the  issues  tendered  there.  As  said  in  Johnston 
4&  Son  V.  Robuck,  104  Iowa  523 : 
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"Under  Section  3435  of  the  Code,  on  motion,  issues  cog- 
nizable in  equity  may  be  transferred  to  the  equity  side,  but 
not  the  issues  at  law,  and  no  motion  is  required  to  have  these 
tried  separately  in  the  proper  forum/' 

It  is  said,  in  Byers  v.  Bodabaugh,  17  Iowa  53,  *'that  the 
right  to  have  an  action  transferred  from  one  docket  to  another 
arises  only  where  the  plaintiff  has  brought  his  action  by  the 
wrong  proceedings ;  that  is,  where  he  has  brought  his  action 
by  ordinary,  when  he  should  have  adopted  equitable,  proceed- 
ings and  e  convcrso." 

It  is  apparent  from  this  that  there  is  no  such  thing  as 
transferring  a  case  from  the  law  court  to  the  equity  court, 
unless  the  action  originally  brought  was  in  the  wrong  forum- 
But  where  the  action  is  rightly  brought  in  the  law  forum, 
and  equitable  issues  are  injected  into  the  law  action,  the 
court  separates  the  equitable  issues  from  the  law  issues,  and 
tries  the  law  issues  to  a  jury,  and  'the  equitable  issues  to  the 
court.  In  our  practice,  the  same  court  performs  the  functions 
both  on  the  law  and  on  the  equity  side  of  the  calendar,  so 
that,  as  to  the  forum,  the  forum  in  which  the  action  is  brought 
disposes  of  the  whole  matter,  taking  the  law  issues  to  the 
jury  and  the  equitable  issues  to  the  court.  The  issues  cog- 
nizable in  equity  are  tried  as  equitable  proceedings ;  that  is,  to 
the  court  without  a  jury,  under  the  rules  governing  equitable 
procedure.  The  law  issues,  not  being  cognizable  in  equity, 
are  tried  as  issues  at  law ;  that  is,  to  a  jury.  So  the  equitable 
issues  alone  are  to  be  tried  as  in  equity,  and  pure  issues  at 
law  are  tried  to  a  jury.  What  is  the  situation  here!  The 
plaintiff  commenced  his  action  by  ordinary  proceedings  in 
the  law  forum.  The  defendant  appeared  in  that  forum  and 
joined  issue  with  him,  filing  a  counterclaim  in  which  no 
equitable  relief  was  asked.  In  the  same  forum,  it  filed  its 
cross-petition,  in  which  it  adopted  all  the  allegations  of  its 
counterclaim,  the  counterclaim  clearly  not  being  cognizable 
in  equity.  It  asked,  in  addition  to  the  relief  prayed  for  in 
its  counterclaim,  relief  which  was  cognizable  in  equity,  but 
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to  wMch  it  was  not  entitled,  and  could  not  be  entitled  unless 
it  first  prevailed  in  the  issue  tendered  in  its  eounterclainu 
It  may  be  said  that  the  plaintiff's  claim  was  not  in  dispute. 
This,  however,  is  hardly  true.  His  right  to  recover  the 
amount  claimed  was  denied,  because  of  the  facts  pleaded  in 
the  counterclaim.  The  counterclaim  urged  a  state  of  facts 
which,  at  law,  if  proven,  swallowed  up  all  that  the  plaintiff 
claimed,  and  left  him  liable  for  a  balance  to  the  defendant. 
Whether  he  should  lose  the  amount  of  his  claim  and  have  a 
judgment  entered  against  him  upon  the  counterclaim,  was  a 
matter  upon  which  he  had  a  right  to  be  heard  before  a  jury. 
It  presented  an  issue  clearly  of  legal  cognizance.  This 
coiild  be  clearly  separated  from  the  claim  which  the  defend- 
ant made  for  equitable  relief,  and  the  equitable  relief  sought 
for  depended  upon  the  finding  in  the  law  action  of  the  ulti- 
mate fact  in  controversy  there,  to  wit,  the  liability  of  the 
plaintiff  to  the  defendant  upon  the  facts  alleged  in  the  coun- 
terclaim. The  wrong  upon  which  the  counterclaim  was  pred- 
icated antedated  the  agreement  upon  which  the  equitable 
relief  was  predicated.  The  liability,  if  any  existed,  had  arisen 
and  existed  at  the  time  it  is  alleged  this  agreement  was  madev 
The  liability  was  unliquidated  and  undetermined.  In  the 
counterclaim,  the  defendant  sought  to  have  this  determined. 
It  alleged  it  and  urged  it  against  plaintiff's  claim.  If  deter- 
mined in  defendant's  favor,  then,  if  justified  by  the  facts  and 
the  law,  it  might  obtain  the  relief  prayed  for  in  its  cross- 
petition,  to  wit,  the  specific  performance  of  the  agreement  to 
give  a  trust  deed  to  secure  the  balance  so  found.  If  equit- 
able issues  are  presented  by  the  defendant,  it  may,  on  motion, 
have  these  equitable  issues  tried  in  equity,  but  in  no  event 
has  it  a  right  to  impinge  upon  or  impair  plaintiff's  right  to 
be  heard  on  the  issues  tendered  in  law.  There  were  issues 
tendered  here  at  law,  and  they  were  never  withdrawn.  The 
authorities  are  uniform  in  holding,  we  think,  that,  where  a 
law  issue  is  presented,  and  equitable  issues  are  injected  by 
the  defendant,  either  in  answer  or  by  way  of  cross-petition, 
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the  right  of  the  plaintiff  still  remains  to  be  heard  on  the  law 
side  as  to  the  issues  tendered  of  legal  eognizanee.  Equitable 
issues,  if  any  are  interposed,  may  be  tried  and  disposed  of  in. 
equity,  without  impinging  upon  plaintiff's  right  to  be  heard 
on  the  law  side  as  to  matters  of  legal  cognizance  involved  oa 
the  law  side,  if  any  of  such  issues  remain  thereafter  for  dis- 
position. It  is  claimed,  therefore,  that  the  court  erred  in. 
transferring  to  the  equity  side  of  the  calendar  the  entire  case, 
thus  depriving  plaintiff  of  his  right  to  be  heard  upon  the 
issues  tendered  in  the  counterclaim  which  were  of  legal  cog- 
nizance. It  is  true  that  in  some  of  the  earlier  cases,  to  wit, 
Kramer  v.  Conger,  16  Iowa  434,  it  is  held  that,  where  equit- 
able issues  are  presented,  they  should  be  tried  first  This  is 
^ot  always  true,  and  that  fact  is  recognized  in  the  Kramer 
case.    In  that  case  it  is  said: 

''Where,  as  in  this  case,  an  equitable  defense  is  set  up, 
that  issue  should  be  tried  as  in  equitable  proceedings,  .  .  • 
and  if  the  equitable  defense  is  found  insufficient,  the  legal 
issue,  if  any  remains,  should  be  tried  by  a  jury,  unless  a 
jury  is  waived.  If  the  equitable  defense  is  found  sufficient, 
the  court  may,  in  a  proper  case  made,  grant  complete  relief/* 

That  is,  where  the  equitable  defense  is  a  complete  de- 
fense to  thq  matter  involved  on  the  law  side.  It  does  not  fol- 
low, however,  that,  simply  because  a  defendant  asks  affirm- 
ative equitable  relief  based  upon  a  finding  in  his  favor  upon 
the  law  side,  he  is  entitled  to  have  the  law  issue  tried  in 
equity,  because  of  the  fact  that  he  is  asking  affirmative  equit- 
able relief  which  can  only  be  granted  in  the  event  he  is 
entitled  to  the  relief  prayed  for  on  the  law  side.  To  the 
same  effect  is  Van  Orman  v.  Spafford,  16  Iowa  186,  190; 
Hackett  v.  High,  28  Iowa  539.  In  speaking  of  these  cases, 
this  court,  in  Morris  v,  Merritt,  52  Iowa  496,  said : 

''In  some  of  these  cases  it  is  said  that  the  equitable  issues 
should  be  first  tried.  This  course,  we  presume,  should  be  pur- 
sued when  the  trial  of  the  equitable  issue  in  a  certain  event 
would  dispose  of  the  case.    But  if  the  trial  of  the  law  issue 
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would,  in  the  event  of  a  verdict  for  one  of  the  parties,  render 
a  trial  of  the  equitable  issue  unnecessary,  in  that  case  the 
issue  at  law  should  be  first  tried.  The  issue,  either  equitable 
or  at  law,  should  be  first  tried  which  may  result  in  rendering 
a  further  trial  unnecessary.  This  rule  is  supported  by 
reasons  based  upon  the  economical  and  speedy  administration 
of  justice.  If  a  single  trial  will  dispose  of  a  case,  the  law 
will  not  permit  another.  If  the  disposition  of  one  issue  may 
finally  settle  the  rights  of  the  parties,  it  should  be  first  tried, 
to  the  end  that  further  proceedings  may  be  dispensed  with." 

As  bearing  upon  this  same  thought  see  Twogood  v.  AUee, 
125  Iowa  59.  To  the  same  effect  is  Johnston  dk  Son  v.  Bohuck, 
104  Iowa  523,  in  which  it  is  said: 

**  Where  a  trial  at  law  will  practically  settle  all  matters 
in  controversy,  it  ought  to  be  first  had.'' 

To  the  same  effect  is  Thatcher  v.  Stickney  Bros.,  88  Iowa 
454.  The  holding  in  that  case  is  that,  if  the  equitable  issue 
disposes  of  the  case  completely,  it  should  be  first  tried.  See 
also  Weseman  v,  Graham,  157  Iowa  430 ;  Lynch  v.  Schemmel, 
176  Iowa  499.  Thus,  to  illustrate:  The  plaintiff  brings  an 
action  on  the  covenants  of  warranty  in  a  deed,  against  encum- 
brance, claiming  that,  at  the  time  the  deed  was  delivered, 
the  land  was  encumbered,  and  alleging  that  there  was  a 
breach  of  warranty,  in  that  he  has  been  compelled  to  pay  the 
encumbrances,  and  asking  judgment  against  the  defendant 
for  the  amount  so  paid.  The  defendant  answers  that,  while 
the  deed,  upon  its  face,  contains  the  warranties,  yet  these 
warranties  relied  upon  were  inserted  in  the  deed  fraudulently, 
or  by  mutual  mistake  of  the  parties,  and  claims  that,  by 
the  agreement  of  the  parties,  the  deed  was  intended  to  be,  and 
should  have  been,  a  simple  quitclaim  deed,  without  any  cove- 
nants of  warranty,  and  asks  that  the  deed  be  reformed  so 
as  to  express  the  true  contract  between  the  parties,  and 
declared  to  be,  in  fact  and  in  law,  but  a  quitclaim  deed.  This 
would  clearly  present  an  equitable  issue,  which,  if  tried  and 
determined  in  favor  of  the  defendant,  left  the  plaintiff  with- 
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out  any  basis  for  recovery;  left  the  plaintiff  with  a  deed 
without  covenants  of  warranty.  Therefore,  this  equitable 
issue  might  well  be  tried  first,  because,  upon  the  trial  and 
disposition  of  this  equitable  answer  or  cross-petition,  the 
plaintiff  was  left  without  any  basis  for  his  claim,  and  without 
any  legal  issue  for  trial.  The  converse  of  this  is  true  in  the 
instant  case. 

In  the  case  at  bar,  the  plaintiff  had  commenced  his  case 

by  ordinary  proceedings.    Defendant  appeared  and  tendered 

issue,  filing  a  counterclaim  on  the  law  side  of  the  calendar, 

2.  Trial  :  proper      asking  affirmative  relief  against  the  plain- 

warranied*'**      tiff,  bascd  upou  the  negligence  of  the  plain- 

trSlSi  equuyf     tiff  as  cashicr.     If  the  matter  stood  here, 

there  was  an  issue  on  the  law  side,  triable  at 
law,  involving  nothing  of  equitable  cognizance.  Defendant, 
however,  filed  a  cross-petition.  The  cross-petition  alleged 
matters  of  equitable  cognizance  that  in  no  way  involved  the 
issue  on  the  law  side,  and  a  determination  of  which  in  no  way 
disposed  of  the  law  issues.  The  issues  were  clearly  sep- 
arable. We  think  the  court  erred,  therefore,  in  ordering  the 
entire  case  to  be  tried  in  equity,  thus  denying  the  plaintiff 
the  right  to  a  trial  by  jury  upon  the  issues  upon  the  law 
side — an  issue,  which,  if  found  in  plaintiff's  favor,  rendered 
wholly  unnecessary  any  investigation  of  the  additional  mat- 
ters alleged  in  the  cross-petition,  on  which  defendant  pred- 
icated its  right  to  equitable  relief.  "We  think  the  plaintiff 
was  entitled  to  be  heard  upon  the  law  side  to  a  jury  upon 
the  question  involved  in  the  counterclaim,  and  the  court  had 
no  right  to  transfer  this  issue  to  the  equity  side,  and  to  try 
it  without  a  jury.  This  is  decisive  of  this  appeal.  We  do 
not  enter  into  a  discussion  of  matters  that  occurred  upon 
that  trial.  This  trial  was  abortive.  The  cause  is  therefore— 
Reversed. 

Evans,  C.  J.,  Deemer,  Ladd,  Weaver  and  Preston,  JJ., 
concur. 
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Charles  Tyler,  Appellant,  v.  Barrick  &  Son  et  al.,  Appellees. 

MASTER  AND  SBBVANT:    Place  for  Work— Servant  Falling  from 

1  Building.  Evidence  reviewed,  and  held  that  the  master  had 
not  failed  to  furnish  the  servant  a  safe  place  on  the  roof  of  a 
building  from  which  to  throw  rolls  of  paper  to  the  ground. 

NlSGLiaENCE:    Proximate  Oause— Attempted  Rescue  of  Third  Per- 

2  son — ^Iklaster  and  Servant.  One  who  seeks  to  recover  of  defend- 
ant for  injuries  received'  in  an  attempt  to  rescue  another  from 
danger  caused  by  the  negligence  of  the  defendant  (that  is,  by  the 
breach  by  defendant  of  a  duty  owed  solely  by  him  to  such  other 
person);  must,  in  order  to  show  causal  connection  between  such 
negligence  and  such  injuries,  establish  (a)  that  such  other  person 
was  in  actual,  not  imoffinary,  danger,  and  (b)  that  he  (the  res- 
cuer) sought,  in  a  reasonable  manner,  to  save  such  other  person 
from  injury.  Evidence  held  insufficient  to  show  such  causal  con- 
nection. 

PRINCIPLE  APPLIED:  Plaintiff  was  in  defendant's  employ 
in  repairing  a  flat  roof.  After  the  work  was  finished,  defendant 
directed  plaintiff  to  take  several  rolls  of  roofing  paper,  weighing 
from  40  to  70  pounds  each,  to  the  back  end  of  the  building  and 
throw  them  to  the  ground,  by  holding  an  end  in  each  hand  as  they 
were  thrown  and  thereby  causing  them  to  fall  upon  their  sides. 
With  equal  convenience,  the  paper  could  have  been  thrown  into  a 
north  and  south  alley  from  point  ''X,"  or  into  an  east  and  west 
alley  from  point  "XX."  Plaintiff  himself  chose  the  latter  point, 
and  threw  three  rolls  so  as  to  clear  the  stairway,  and  was  in  the 
act  of  so  throwing  another,  when  he  saw  a  lady  passing  down  the 
four-foot  stairway  from  the  living  rooms  in  the  second  floor.  She 
was  close  to  the  wall  and  two  thirds  of  the  way  to  the  gruund. 
Fearing  he  would  injure  the  lady,  he  instinctively  held  on  to  the 
roll,  but  the  momentum  already  acquired  by  the  roll  in  the  move- 
ment to  throw  it  to  the  ground  jerked  plaintiff  off  the  building, 
with  severe  resulting  injury.  Apparently  the  defendant  had  taken 
no  steps  to  keep  the  stairway  clear  while  this  throwing  down  of 
the  rolls  was  in  progress.  Had  plaintiff  thrown  the  roll  in  ques- 
ti(Mi  just  as  he  had  thrown  the  others,  the  lady  would  not  have 
been  hit.  Even  with  plaintiff's  effort  to  stop  the  roll,  it  cleared 
the  stairway.  Held,  conceding  defendant's  breach  of  duty  to  the 
lady,  yet  such  breach  was  not  the  proximate  cause  of  plaintiff's 
injury. 
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Appeal  from  Polk   District    Court. — ^Lawrence   DeGraff, 

Judge. 

Saturday,  December  16,  1916. 

Action  at  law  to  recover  damages  for  personal  injury. 
There  was  a  directed  verdict  and  judgment  for  the  defend- 
ants, and  plaintiff  appeals. — Affirmed. 

m 

Clark,  Byers  &  Hutchinson,  Harry  N,  Hansen,  for  ap- 
pellant. 

Stipp,  Perry,  Bannister  <&  Starzinger,  for  appellees. 

I 

Weaver,  J. — The  defendants  are  contractors,  and,  at  the 
time  in  question,  were  repairing  or  reconstructing  a  roof  on 
a  building  in  the  town  of  Colfax,  the  plaintiff  being  employed 

by  them  to  assist  in  the  work.    The  building 
srhvant:  place   was  two  stories  in  height,  with  a  flat  or  slop- 

f  or  work:  •  »      »  *' 

fr'nfb^fidVn"^    ^^^  ^^^^'  covercd  with  paper,  tar  and  gravel. 

The  lower  story  of  the  building  was  used  as 
a  post  oflSce,  and  the  second  story  for  offices  and  living  rooms. 
An.  alley  extended  along  the  west  side,  and  another  along  the 
south  end.  From  the  alley  at  or  near  the  southwest  comer, 
an  outside  stairway  extended  along  the  south  Wall  to  a  land- 
ing on  the  second  floor.  The  work  was  nearing  its  finish,  and, 
there  being  several  rolls  of  unused  paper  left  on  the  roof, 
the  foreman  directed*  plaintiff  to  take  them  to  the  back  end 
of  the  building  and  throw  them  off  where  the  men  on  the 
ground  could  get  at  them.  The  alley  was  a  public  way,  and 
in  frequent  use  by  persons  passing  through.  One  or  two  of 
defendant's  workmen  were  on  the  ground  below,  gathering 
up  tools  and  material  preparatory  to  quitting,  and  the  fore- 
man was  urging  haste  upon  the  members  of  his  gang,  in  order 
to  get  the  train  back  to  Des  Moines.  So  far  as  appears,  the 
paper  could  have  been  thrown  with  equal  convenience  to  all 
concerned  from  the  end  of  the  roof  across  the  stairway  into 
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the  south  alley,  or  from  the  west  side  of  the  roof  near  the 
south  end  into  the  west  alley.  The  proper  manner  of  throw- 
ing the  paper  was  to  pick  up  the  rolls  singly,  holding  an  end 
in  each  hand,  and  to  so  cast  them  off  that  they  would  fall 
upon  their  sides.  They  weighed  from  40  to  70  pounds  each. 
Plaintiff  chose  to  throw  them  down  from  the  south  end,  near 
the  southwest  corner  of  the  building.  He  says  he  took  each 
roll  near  enough  the  end  of  the  roof  so  that  he  could  see  the 
stair  rail  below,  and  calculated  his  throw  to  make  the  roll 
clear  the  rail  in  its  fall.  Before  casting  off  each  roll,  he 
called  out,  **Look  out  below,''  and  there  is  evidence  that  the 
men  below,  or  one  of  them,  responded,  **A11  right."  He  had 
thus  thrown  three  rolls  and  had  come  forward  with  the  fourth, 
which  he  had  raised  in  his  hands  and  was  just  in  the  act  of 
throwing  off,  when  he  saw  a  young  woman.  Miss  West,  coming 
down  the  stairs.  Instinctively  attempting  to  withhold  the 
roll,  to  avoid  all  chances  of  injuring  the  lady,  he  lost  his  bal- 
ance, and  toppled  over  into  the  alley,  receiving  very  serious 
injury. 

This  action  was  brought  to  recover  damages,  on  the 
theory  that  the  injury  was  brought  about  by  the  defendant's 
negligence.  Stated  in  general  terms,  the  averments  of  negli- 
gence on  which  the  plaintiff  relies  are  that  defendants  failed 
to  use  due  care  m  providing  plaintiff  a  safe  place  to  work 
and  in  ordering  him  to  do  the  work  in  a  dangerous  manner, 
and  in  failing  to  warn  him  of  the  danger  arising  from  the 
fact  that  no  provision  had  been  made  to  keep  the  alley  and 
stairway  clear  and  to  prevent  other  persons  from  getting  in 
the  way  of  falling  rolls  of  paper.  At  the  close  of  the  evidence 
on  plaintiff's  part,  the  trial  court  directed  a  verdict  for  the 
defendants.  The  motion  so  sustained  was  based  on  grounds 
which  may  be  thus  briefly  summarized:  (1)  That  the  evi- 
dence failed  to  show  any  actionable  negligence  on  the  part 
of  defendants;  and  (2)  that  the  evidence  conclusively  shows 
contributory  negligence  on  the  part  of  plaintiff. 

I,    Is  there  evidence  in  the  record  on  which  the  jury 
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could  properly  have  found  defendants  guilty  of  negligence? 

It  could  hardly  be  held,  and  counsel  do  not  contend,  that 

reasonable  care  on  the  part  of  defendants 

proximate  required  them  to  have  a  barrier  or  guard  rail- 

cause:  attempt-  ^  i  i  <.     t  » 

ed  rescue  of        erected  at  the  edge  of  the  roof  to  prevent 

third  person : 

master  and         plaintiff  from  falling  therefrom  in  perform* 

servant* 

ing  the  simple  duty  of  throwing  down  a  half 
dozen  rolls  of  paper.  The  roof  was  evidently  so  nearly  flat 
or  of  such  easy  slope  that  a  workman  in  possession  of  ordi- 
nary faculties  could  approach  the  edge  near  enough  to  throw 
down  the  paper  without  the  slightest  danger;  but,  as  we- 
understand  the  argument,  the  proposition  is  that  it  was  the 
duty  of  the  defendant  to  have  in  some  way  provided  for 
keeping  the  stairway  clear  while  this  work  was  being  done, 
or  for  warning  the  plaintiflE  when  any  person  was  on  the 
stairs,  and  that  their  failure  so  to  do  constituted  a  hidden 
danger,  of  which  they  should  have  warned  him.  We  think  it 
must  be  said,  however,  that  the  duty  of  the  defendants  to 
provide  for  keeping  the  stairway  clear  was,  primarily  at  least, 
a  duty  owed  not  to  the  plaintiff  or  his  fellow  workmen,  but  to 
third  persons  whose  presence  on  the  stairway  might  reason- 
ably be  anticipated.  The  only  way  that  plaintiff  could  claim 
that  a  breach  of  this  duty  to  others  could  afford  a  right  of 
action  to  him  would  be  to  show  that,  having  discovered  Miss 
West  in  peril  of  injury  by  reason  of  such  negligence  on 
defendants'  part,  he  sought  in  a  reasonable  manner  to  save 
her  therefrom,  and  in  so  doing  sustained  injury  to  himself. 
That  a  right  of  action  may  thus  arise  is  Well  settled  (Saylor  v. 
Parsons,  122  Iowa  679;  Liming  v.  Illinois  Cent.  B.  Co.,  81 
Iowa  246;  Linnehan  v.  Sampson,  126  Mass.  506;  Pennsyl- 
vania R,  Co.  V.  Langendorff  [Ohio],  28  N.  E.  172).  But  does 
plaintiff  bring  himself  within  the  rule  thus  invoked?  In 
the  first  place,  he  was  not  directed  to  throw  down  the  rolls 
at  a  place  where  he  would  be  required  to  cast  them  over  and 
across  the  stairway,  and  we  think  it  would  be  going  too  far 
to  say  that,  in  ordering  plaintiff  to  take  them  to  the  back  end 
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and  throw  them  dovm  where  the  men  below  could  ^et  them 
handily,  defendants  should  have  anticipated  that  he  wouid 
choose  a  place  directly  over  the  stairway,  instead  of  another 
a  few  feet  further  to  the  right,  where  no  such  obstruction 
intervened.  Again,  we  find  nothing  in  the  record  to  indicate 
that  Miss  West  was  in  fact  in  danger  of  injury  from  the 
roll  of  paper  in  plaintiff's  hands,  had  he  completed  the  throw 
as  he  intended  it  before  he  saw  her.  The  stairs  were  about 
four  feet  wide,  and  hung  against  the  wall  of  the  building. 
The  young  woman  says  she  did  not  come  down  along  the  out- 
side rail,  but  was  farther  in  and  close  to  the  building.  Plain- 
tiff  was  taking  pains  to  throw  the  roll  far  enough  to  cleai* 
the  stairway,  and  had  thrown  three  in  that  manner.  In  mak^ 
ing  the  throw,  he  stood  near  the  edge  of  the  roof  and  about 
two  thirds  of  the  height  of  the  wall  above  that  part  of  the 
stairs  where  he  saw  Miss  West  pass  immediately  beneath  him. 
If  he  had  cast  the  roll  off  as  he  had  done  with  the  others, 
using  sufficient  force  to  carry  it  clear  of  the  stairs,  it  is  quite 
certain  it  would  have  passed  well  over  the  young  woman's 
head  and  she  would  not  have  been  injured.  Her  danger,  if 
any,  came  when  plaintiff  was  startled  into  an  attempt  to  check 
the  throw,  but  even  then  it  is  shown  that  the  roU  still  cleared 
the  stairway.  In  other  words,  although  prudence  would 
doubtless  forbid  the  throwing  of  heavy  material  over  the 
heads  of  persons  in  the  position  described,  and  although  it 
was  a  worthy  impulse  which  led  plaintiff  to  try  to  retrieve  the 
roll  and  hold  it  until  Miss  West  had  passed,  she  was  not  in 
fact  in  any  such  inmiinent  peril  arising  from  the  defendants* 
negligence  as  would  justify  him  in  exposing  himself  to  injury 
for  her  rescue.  Stated  otherwise,  while  the  rule  of  law  on 
which  appellant  plants  his  case  is  not  to  be  denied,  the  facts 
shown  by  his  own  record  do  not  call  for  its  application.  As 
we  have  already  suggested,  to  be  entitled  to  damages  sus- 
tained in  saving  another  person  from  injury  threatened  by 
the  defendants'  negligence,  the  danger  must  be  actual  and 
real,  and  not  imaginary.    It  is  true,  plaintiff  says  that,  had  he 
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thrown  the  roll  at  his  first  attempt^  it  would  have  hit  and 
injured  Miss  West  j  but  this  is  manifestly  a  mere  conclusion, 
wholly  at  variance  with  his  own  description  of  the  attendant 
circumstances  Conceding,  therefore,  as  we  well  may,  that 
it  was  defendants '  duty  to  look  out  for  the  safety  of  persons 
rightfully  using  the  stairs,  and  th^t,  if  Miss  West  had  been 
injured  by  the  falling  material  thrown  without  warning,  they 
would  have  been  liable  in  damages  to  her,  we  think  there  is  an 
entire  lack  of  evidence  to  justify  the  court  in  holding  that 
plaintiff's  injury  was  the  proximate  result  of  defendants' 
breach  of  their  duty  to  the  young  woman,  within  the  rule  of 
the  precedents  above  cited.  Such  being  our  view,  it  must  be 
said  that  the  trial  court  did  not  err  in  holding  the  evidence 
insufficient  to  charge  the  defendants  with  actionable  negli- 
gence. This  conclusion  renders  it  unnecessary  for  us  to  deal 
with  the  further  question  of  contributory  negligence,  to  which 
the  briefs  of  counsel  are  quite  largely  devoted.  It  follows  that 
the  judgment  of  the  district  court  must  be — Affirmed. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 


Daniel  Wbeksman,  Appellant,  v.  James  A.  Powell,  Appellee. 

APPEAL  AKD  EBBOB:     Decisions  Beviewable — ^Motion  for  Mote 

1  Specific  Statement.  A  ruling^  on  a  motion  for  more  specific 
statement,  which  could  in  no  manner  affect  the  result  of  the  liti- 
gation, is  not  appealable.     (Sec.  4101,  Code,  1897.) 

APPEAL  AKD  EBBOB:     Decisiona  Appealable — ^Motion  to  Strike. 

2  A  ruling  on  a  motion  to  strike,  when  the  order  has  the  effect  of 
eliminating  from  the  petition  matter  which,  if  proven,  would  estab- 
lish plaintiff's  right  to  recover,  and  without  which  he  could  not 
recover  at  all,  or  all  that  he  is  entitled  .to  recover,  is  appealable. 

PIiEADING:     Motions — ^Motion    to     Strike — ^Evidentiary    Matters. 

3  Matters  purely  evidentiary  should,  on  motion,  be  stricken  from  a 
pleading.  So  held  where,  in  an  action  for  damages  for  wrongful 
discharge  of  a  servant,  plaintiff  pleaded  specific  ttcts  on  the  part  of 
defendant. 
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MASTEB  AND  SEBVANT:     The  Belatioii— Wrongful  IMadiug^- 

4  Bights  of  Servants.  Bights  of  a  servsjit  wrongfully  discharged 
reviewed. 

MASTEB  AND  SEBVANT:     The  Belation— Wrongful  Disdiarge- 

5  Measure  of  Damages.  A  husband  who,  in  his  own  name,  con- 
tracts to  furnish  the  services  of  himself  and  wife  (but  not  as  an 
independent  matter  of  employment  for  her),  for  an  agreed  con- 
sideration plus  the  board  of  the  wife  during  the  employment,  and 
suffers  a  wrongful  discharge,  may  alone  recover  damages  for  the 
breach  of  the  contract.  It  follows  that  he  may  recover  the  dam- 
ages suffered  by  him  in  being  unable  to  secure  employment  for 
himself  and  wife  which  included  the  value  of  the  hoard  of  the  wife. 

MASTEB  AND  SEBVANT:     The  Belation— Wrongful  Disdiaxgs- 

6  Measure  of  Damages — Society  of  Wife.  A  servant  wrongfully 
discharged  from  a  service  which  included  the  services  of  the  wife, 
and  enabled  the  husband  and  wife  to  bo  together  and  enjoy  each 
other's  society,  may  not,  by  reason  of  such  discharge,  recover 
damages  for  the  loss  of  the  wife's  society  while  he  was  seeking 
other  employment. 

Appeal  from  Greene  District  Court. — E.  G.  Albert,  Judge. 

Saturday,  December  16,  1916. 

Appeal  from  rulings  on  motions  to  strike,  and  for  more 
specific  statement,  addressed  to  a  petition  filed  by  plaintiff 
against  defendant,  to  recover  compensation  for  personal  serv- 
ices to  be  rendered  by  plaintiff  and  his  wife,  and  for  damages 
for  a  wrongful  discharge  of  plaintiff  under  a  contract  for 
services  for  one  year. 

J.  F.  OdUup,  for  appellant 
E.  B.  Wilson,  for  appellee. 

Deemer,  J. — I.    The  abstract  is  prepared  in  such  a  way 

that  it  is  difficult  to  ascertain  just  what  allegations  were 

stricken  from  the  petition,  and  to  what  extent  the  motion  for 

1.  Appearand        niore  specific  Statement  was  sustained.   As  to 

?^?ewa^bfi?*''''^  the  latter,  but  a  single  ground  seems  to  have- 

more^speSflc       been  Sustained,  and  this  related  to  the  terms 

emen  ^^  ^j^^  contract  as  claimed  by  plaintiff;  and, 


tt 

I 
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as  this  ruling  eould  in  no  manner  affect  the  result,  it  is  not 
appealable  and  demands  no  further  consideration.  Quinn  v. 
Capital  Ins.  Co.,  82  Iowa  550. 

An  appeal  may,  however,  be  taken  from  a  ruling  on  a 
motion  to  strike,  where  the  order  has  the  effect  of  eliminating 
from  the  petition  matter  which,  if  proved,  would  establish 

plaintiff 's  right  to  recover,  and  without  which 
'  bbbor:  deciaions  he  could  not  rccovcr  at  all,  or  all  that  he  is 
m^on  to  entitled  to.    Stanley  v.  City  of  Davenport,  54  . 

Iowa  463 ;  Seiffert  v.  Hartwell,  94  Iowa  576. 

II.    It  seems  that  plaintiff  made  many  efforts  to  state 
his  cause  of  action,  and  finally  stood  upon  what  was  called 
second  substituted  petition,"  in  which  he  alleged: 

That  on  or  about  the  12th  day  of  December,  1914,  the 
plaintiff  then  being  in  the  employ  of  defendant  as  a  farm 
I  hand,  boarding  and  residing  in  defendant's  family,  it  was 

orally  agreed  between  plaintiff  and  defendant,  that  plaintiff 
should  so  remain  in  the  employ  of  defendant  for  the  period 
of  one  year  and  go  to  Terre  Haute,  Indiana,  and  have  his 
wife  accompany  him  from  thence  and  join  with  the  plaintiff 
in  the  service  of  defendant  by  assisting  the  wife  of  defendant 
in  the  household  duties  of  defendant's  family,  and  for  which 
said  obtaining  and  services  the  defendant  was  to  board  plain- 
tiff and  wife  in  company  together  and  pay  plaintiff  the  sum 
of  $300.  In  said  contract  it  was  specially  understood  and 
agreed  between  plaintiff  and  defendant  that  plaintiff  and  his 
wife  should  have  their  board  together  in  defendant's  family 
and  enjoy  the  company  and  society  of  each  other  in  the  home 
of  defendant.  That  in  conformity  to  said  contract  the  plain- 
tiff in  good  faith  went  to  Terre  Haute,  Indiana,  and  had  his 
wife  to  accompany  him  back  to  the  farm  of  defendant,  at 
an  actual  expense  to  plaintiff  of  $40,  and  plaintiff  and  Jiis 
said  wife  labored  and  served  the  defendant  under  said  con- 
tract and  in  conformity  thereto  until  the  16th  day  of  March, 
1915,  and  would  have  so  labored  and  served  the  defendant 

Vol.  178  Ia.— 63 
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until  the  end  of  the  period  contracted  for,  except  for  the 
things  hereinafter  mentioned  as  violations  of  duty  and  eon- 
tract  upon  the  part  of  defendant.  That  on  or  about  March 
1st,  1915,  the  defendant  and  his  wife  in  violation  of  their 
duty,  to  plaintiff  and  his  wife  became  abusive  of  plaintiff 
and  wife  while  so  engaged  in  their  service  and  threat- 
ened to  put  plaintiff  and  wife  out  of  their  house,  and 
defendant's  wife  would  mock  the  wife  of  plaintiff  in 
plaintiff's  presence y  and  on  or  about  the  said  16th  day  of 
March,  1915,  the  defendant,  in  violation  of  his  said  contract 
with  plaintiff,  wrongfully  discharged  the  plaintiff  without 
paying  plaintiff  for  the  services  plaintiff  and  his  wife  had 
rendered  under  said  contract,  and  which  amounted  to  the  sum 
of  $79.'  That  plaintiff  was  unable  to  obtain  other  employment 
wherein  he  could  have  the  daily  company  and  society  of  his 
wife  or  where  she  could  be  boarded  in  company  with  him; 

but  on  or  about  the day  of ,  1915, 

the  plaintiff  obtained  employment  alone  and  separate  from 
his  said  wife,  wherein  he  could  diminish  his  damages.  That 
plaintiff  waa  damaged  by  the  violation  of  contract  and  duty 
on  the  part  of  defendant  and  such  wrongful  discharge  as 
follows:  In  not  being  paid  for  services  rendered  prior  to 
said  discharge,  in  the  sum  of  $79 ;  in  loss  of  time  and  board 
looking  for  other  employment,  $15;  in  expense  in  going  to 
Terre  Haute,  Indiana,  and  bringing  his  wife  to  the  home  of 
defendant,  in  the  sum  of  $40;  in  loss  of  board  for  his  wife 
wherein  he  could  enjoy  the  daily  company  and  society  of  his 
wife,  in  the  sum  of  $132.  That  the  wages  earned  in  said 
employment  and  said  damages  sustained  by  defendant's  viola- 
tion of  contract  and  duty  is  plaintiff's  property,  and  is  due 
and  unpaid.  Wherefore,  the  plaintiff  demands  judgment 
against  the  defendant  in  the  sum  of  $266  with  costs." 

The  underscored  lines  are  the  parts  stricken  from  the 
petition  on  defendant's  motion,  and  the  sole  questions  are: 
(1)  Were  these  matters  correctly  stricken  from  the  petition; 
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and  if  not,  (2)  do  they  substantially  affect  plaintiff's  right  to 
recover?  It  is  manifest,  we  think,  that  plaintiff  has  little, 
if  any,  complaint  to  make  of  these  rulings.  As  we  under- 
stand the  claim,  it  is  that  plaintiff  entered  into  a  contract, 
whereby  both  he  and  his  wife  were  to  enter  the  defendant's 
employment,  for  the  term  of  one  year,  for  an  agreed  com- 
pensation; that  they  entered  upon  this  employment  in  con«- 
formity  with  the  terms  of  the  contract;  and  that,  before  the 
termination  thereof,  defendant  wrongfully  discharged  plain^ 
tiff,  vdthout  paying  the  compensation  then  due,  amounting 
to  the  sum  of  $79;  and  that  plaintiff  was  also  damaged  by 
reason  of  the  wrongful  discharge  in  the  sum  of  $13,  due  to 
loss  of  time  and  board  in  seeking  other  employment,  and  in 
the  further  sum  of  $40,  expenses  incurred  in  bringing  his 
wife  from  Indiana  to  Iowa. 

The  matters  stricken  related  to  services  rendered  by 
the  wife  and  failure  to  pay  plaintiff  therefor,  and  the  loss  of 
board  for  his  wife,  whereby  he  could  enjoy  her  company  and 

society.    The  other  matter  stricken  is  simply 
■  motions :  motion  a  reiteration  of  evidentiary  facts  regarding 

Co  strilcG  *  Gvi* 

dentiary  mat-     the  conduct  of  defendant  and  his  wife  toward 

ters. 

the  plaintiff  and  his  wife,  which  clearly  had 
no  place  in  a  petition  based  upon  a  wrongful  discharge.  The 
wrongful  discharge^ was  specifically  alleged  as  an  ultimate 
fact,  and  this  seems  to  be  relied  upon  as  the  gravamen  of  the 
charge.  There  was  clearly  no  error  in  striking  out  this  evi- 
dentiary matter.  The  petition  is  somewhat  blind  in  its  alle- 
gations regarding  the  nature  of  the  action ;  but  we  are  sat- 
isfied that  it  asks  for  nothing  more  than  compensation  for 
services  already  performed  by  plaintiff  under  the  contract, 
which  included  the  services  of  plaintiff's  wife,  and  specific 
damages  for  breach  of  the  contract. 

Compensation  for  the  entire  term  is  not  asked,  but  simply 
damages  which  accrued  to  plaintiff  by  reason  of  his  wrong- 
ful discharge.    A  servant  wrongfully  discharged  may  have 
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compensation  for  services  already  rendered,  with  damages  for 
*4.  Master  AND        ^®  discharge,  or  he  may  regard  the  contract 

reKfon:'^*      ^8  Subsisting,  and  sue  for  his  compensation 

ch^ge  "riffhtis     Under  the  contract,  down  until  the  expiration 

of  his  term  of  employment;  and,  in  the 
latter  case,  he  may  recover  before  the  expiration  of  the  term, 
if  the  compensation,  or  part  of  it,  is  to  be  paid  during  the 
term,  or  wait  until  the  expiration  of  the  term,  and  sue  for 
the  full  amount.  But  in  the  event  he  seeks  to  recover  com- 
pensation under  the  contract,  and  not  for  its  breach,  he  must 
exercise  due  diligence  in  finding  like  employment.  If  he 
finds  such  employment,  then  he  can  only  recover  the  differ- 
ence between  what  he  was  to  receive  under  the  contract  and 
what  he  actually  earned,  or  should  have  earned,  in  the  exer- 
cise of  diligence  lo  find  other  employment.  Of  course,  he 
can,  if  wrongfully  discharged,  always  recover  for  services 
actually  performed ;  and  whatever  else  he  may  be  entitled  to 
depends  upon  the  nature  of  his  action.  If  he  brings  his  action 
on  the  theory  of  constructive  service,  his  recovery  is  measured 
by  one  standard,  and  if  for  damages  for  breach  of  the  con- 
tract, by  another,  although  analogous,  rule.  KeUey  v.  Royal 
Neighbors,  158  Iowa  547 ;  Worthington  v.  Oak  &  H.  P.  Imp. 
Co.,  100  Iowa  39. 

This  action  was  commenced  before  the  expiration  of  the 
term,  and  is  for  compensation  earned  and  damages  for  breach 
of  the  contract.  There  is  no  attempt  to  recover  the  agreed 
6  MABTBRAND        compcnsation,  but  simply  for  what  plaintiff 

?STuon^:"^ong-  ^^^st  by  rcasou  of  the  breach  of  the  contract. 

misSure  o?®  *     The  items  are  mentioned  in  the  petition  from 
"'^**^^'  which  we  have  quoted,  and  include  the  item 

of  loss  of  board  for  his  wife  for  some  indefinite  period,  per- 
haps from  the  time  of  the  breach  down  to  the  bringing  of  the 
suit.  The  other  items  were  not  stricken  from  the  petition, 
so  that  we  have  no  occasion  to  consider  them.  The  only 
question  left  in  the  case  is  whether  or  not,  under  the  allega- 
tions of 'the  petition,  plaintiff  was  entitled  to  recover  iMs 
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item  of  loss  of  board  for  his  wife  during  the  time  covered 
by  the  petition,  it  being  assumed  that  plaintiflE  had  to  pay 
therefor,  and  was  not  able  to  find  any  employment  which 
would  include  this  item.  Plaintiff  alleges  a  contract  which 
included  both  the  services  of  himself  and  wife,  and  board 
for  the  wife  during  the  term  thereof,  for  an  agreed  compen- 
sation* to  be  paid  the  plaintiff.  It  is  also  alleged  that  the  two 
entered  upon  this  employment  and  continued  until  their 
wrongful  discharge;  and  it  is  claimed  that,  while  plaintiff 
did  find  work  for  himself,  at  an  expense  of  time  and  money, 
he  was  unable  to  find  emplo^inent  for  his  wife  similar  to  that 
promised  by  the  contract,  and  that  he  lost  the  board  of  his 
wife  on  account  thereof.  Does  this  state  a  cause  of  action, 
or  rather,  is  this  loss  an  element  of  damages  which  may  be 
recovered  ? 

The  pleading  is  peculiar,  and  not  scientifically  drafted, 
but  we  think  we  have  given  the  fair  import  thereof.  By  the 
terms  of  the  agreement,  plaintiff  was  to  furnish  the  services 

of  his  wife,  as  well  as  himself,  to  the  defend- 

*■  BERVANrt^he      ant,  for  an  agreed  compensation  to  be  paid 

f ui  discharge :     plaintiff,  and  to  no  one  else.    Defendant  did 

measure  of 

damages:  so-      not  undertake  to  pay  the  wife  anything,  and 

cletyofwife.  ./  07 

she  could  not  have  recovered  under  the  con- 
tract. But  plaintiff  undertook  to  secure  her  services,  and  did 
so,  not  as  an  independent  matter  of  employment  for  her,  but 
to  secure  a  home  for  himself  and  wife.  He,  and  he  alone, 
may  sue  for  a  breach  of  that  contract ;  for,  as  we  have  said, 
it  was  not  an  independent  emplojnnent  of  the  wife,  in  a 
matter  of  business  regarding  which  she  might  have  contracted. 
Even  if  she  might  sue  as  one  for  whose  benefit  a  contract 
was  made,  her  husband,  in  this  case,  made  the  contract  in 
his  own  name,  for  the  benefit  of  both,  and,  as  a  trustee  for  the 
wife,  or  the  party  in  whose  name  the  contract  was  made  for 
the  benefit  of  another,  he  could  sue  for  breach  thereof.  Of 
course,  he  could  not  recover  compensation  for  the  loss  of  the 
society  and  services  of  the  wife,  during  the  time  they  were 
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compelled  to  work  or  live  apart  from  each  other,  and,  doubt- 
less, could  not  recover  the  amount  expended  for  her  board ; 
but,  upon  proper  proof,  he  might  recover  the  difference 
between  what  he,  in  fact,  received,  and  what  the  contract 
itself  provided,  measured  by  proper  monetary  standards.  This 
is  pointed  out  in  Dickinson  v.  Talmage,  138  Mass.  249 ;  Ben- 
ziger  v.  Miller,  50  Ala.  206;  Lyle  v,  Oray,  47  Iowa  153; 
BrougJiton  v,  Nicholson,  150  Iowa  119.  While  the  allegations 
of  the  petition  are  not  clear,  we  are  disposed  to  think  the 
trial  court  was  in  error  in  striking  out  the  allegations  as  to 
the  loss  suffered  in  being  unable  to  secure  employment  for 
himself  and  wife  which  would  include  the  value  of  the  board 
of  the  wife.  The  parties  seem  to  argue  the  case  on  this  theory, 
and  we  so  treat  it. 

It  follows  that  the  ruling  on  the  motion  as  to  this  matter 
must  be,  and  it  is,  reversed,  and  the  case  is  remanded  for 
an  order  in  harmony  with  this  opinion. — Reversed  and 
Remanded. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


L.  W.  Basham,  Administrator,  Appellee,  v.  Chicago  Great 
Western  Railway  Company,  Appellant. 

BAIIiBOADS:    Accidents  to  Trains— NegUgence — ^Bes  Ipsa  Loquitur 

1  — ^Derailing  of  Engine— Borden  of  Proof.  An  accident  and  its 
attendant  circuniBtances,  without  more^  may  furnish  substantive, 
prima-facie  evidence  of  negligence,  and  shift  the  burden  of  proof 
to  defendant  to  show  that  he  was  not  negligent  in  fact.  In  other 
words,  accidents  may  have  ctccusin^  tongues.  So  held  where  an 
engine  was  derailed  by  an  open,  unattended  switch,  which  was  in 
the  exclusive  charge  and  control  of  the  defendant. 

BCASTEB  AND  SEBVANT:     Action  for  Negligence— Prlma-Facie 

2  Case — ^Negligence — ^Evidence  of  Care — ^Ultimate  Question  for 
Jury.     A  state  of  evidence  that  would  so  completely  overthrow 
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an  established  prima -facie  case  of  negligence  (even  when  made 
I'uder  the  doctrine  of  res  ipsa  loquitur)  as  to  render  the  question 
of  negligence  one  of  law  for  the  court,  would  be  very  unusual. 

PRINCIPLE  APPLIED:  Plaintiflf  showed  that  an  engine  waa 
derailed  hj  an  open,  unattended  switch,  and  that  the  intestate, 
the  engineer,  was  killed,  thereby  establishing  a  prima-facie  case 
of  negligence  on  the  part  of  defendant.  Defendant  contended  that 
its  showing  of  care,  oversight  and  inspection  of  the  switch,  and 
the  fact  that  another  engine  passed  safely  over  the  switch  a  few 
minutes  before  the  accident,  overthrew,  aa  a  matter  of  ktw,  the 
prima-facie  showing  of  negligence.  Held,  the  ultimate  question  of 
negligence  must  remain  with  the  jury. 

APPEAL  AND  CRBOB:     Hannless  Ezror— I^muateriAl  Evidence  of 

3  Conceded  Fact.  A  concession  that  a  certain  fact  existed  at  the 
time  material  to  the  controversy  neutralizes  and  renders  harmless 
a  prior  reception  of  evidence  tending  to  show  the  existence  of  the 
same  fact  at  a  remote  and  immaterial  time.  So  held  with  refer- 
ence to  the  practice  of  employees'  carrying  keys  to  a  switch. 

WITNESSES:     Cross-Ezamlnatlon — ^Iiiatters  in  Chief— Discretion  of 

4  Court.  A  reversal  may  rarely  be  expected  because  evidence  per- 
tinent to  the  issue,  though  strictly  matter  in  chief,  is  brought  out 
on  cross-examination. 

XiIBflTATION    OF   ACTIONS:     Commencement  of  Action— Amend- 

5  ment.  Presenting  New  Cause  of  Action.  Petitions  in  actions 
commenced  before  the  statute  of  limitations  has  run,  may,  as  a 
rule,  be  amended  to  any  extent,  so  long  as  the  amendment  does 
not  have  the  effect  of  converting  the  theretofore  pending  action 
into  a  new-  and  independent  action.  Held^  a  petition  for  recovery 
for  death  under  the  Federal  Employers'  Liability  Act  might  be 
amended  after  the  expiration  of  two  years  from  the  date  of  the 
injury  and  death,  by  alleging  "that  deceased  left  a  survivinir 
dependent  wife  and  that  the  action  was  brought  for  her  benefit." 

NEGLIGENCE:     Contributory  Negligence — Open  Switcb— Bigbt  of 

6  Engineer.  An  engineer,  in  approaching  a  switch,  while  obligated 
to  keep  a  reasonable  outlook  for  danger,  has  a  right  to  presum'^ 
that  the  defendant  and  its  employees  have  done  their  duty  in  main- 
taining the  switch  in  proper  condition.  Engineer  held  not  guilty 
of  contributory  negligence. 

TBIAL:     Verdict — ^Excessiveness — $11,150.     Verdict  of  $11,150  sus- 

7  tained.  Deceased,  61  years  of  age,  was  an  experienced  engineer, 
was  earning  $175  a  month,  was  in  good  health,  was  temperate  and 
saving,  and  had  a  life  expectancy  of  some  13  years. 
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Appeal  from  Polk  District  Court. — C.  A.  Dudley,  Judge. 

Friday,  No\^mber  26,  1915. 

Rehearing  Denied  Friday,  April  7,  1916. 
Rehearing  Denied  Monday,  December  18,  1916. 

Action  at  law  to  recover  damages  for  the  death  of  plain- 
tiff's intestate.  There  was  a  trial  to  a  jury,  and  verdict  and 
judgment  for  plaintiff.    Defendant  appeals. — Affirmed, 

Carr,  Carr  i6  Evmis,  for  appellant. 

Clark,  Byers  cfc  TliUcliinson  and  TJionias  A.  Cheshire,  for 
appellee. 

Weaver,  J. — The  deceased  was  in  the  employ  of  the 
defendant  railway  company  as  a  locomotive  engineer,  and  at 
the  time  of  his  death  was  operating  an  engine  hauling  a 
passenger  train  over  defendant's  line  between  Des  Moines 
and  Oelwein.  On  March  28,  1910,  deceased  left  Des  Moines 
with  his  train,  which  was  due  to  arrive  at  Oelwein  at  2:30 
P.  M,  About  half  a  mile  from  Oelwein,  and  on  the  line 
leading  from  Des  Moines,  is  a  switch  for  a  track  leading  off 
from  the  main  line  into  defendant's  yards.  At  the  time  in 
question,  it  is  conceded  that  this  switch  was  unlocked  and 
open  suflSciently  to  break  the  connection  with  the  rails  upon 
the  main  line.  There  was  no  one  then  present  at  the  switch, 
and  nothing  to  warn  the  deceased  of  the  danger  thus  created, 
unless  it  were  the  position  of  the  target.  Evidently  he  did 
not  discover  the  defect  in  time  to  stop,  with  the  result  that 
the  engine  was  derailed  and  overturned,  and  the  engineer  so 
crushed  that  he  died  on  the  following  day. 

The  issues  as  finally  settled  were  as  follows:  Plaintiff, 
as  the  administrator  of  Spellman's  estate,  alleges  that  the 
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death  of  the  intestate  was  caused  by  defendant's  negligence 
in  failing  to  maintain  a  reasonably  safe  track,  and  in  care- 
lessly leaving  the  switch  open;  and  he  demands  a  recovery 
of  damages  for  the  benefit  of  the  widow,  under  the  provisions 
of  the  act  of  Congress  providing  for  recovery  in  such  cases, 
where  the  deceased  was  engaged  in  the  work  of*  interstate 
commerce.  The  defendant  denies  the  claim,  says  the  engi- 
neer was  himself  guilty  of  negligence,  and  that  the  right  of 
action,  if  any,  is  barred  by  the  statute  of  limitations.  Fur- 
ther reference  to  the  pleadings  will  be  made  in  a  later  para- 
graph  of  the  opinion. 

At  the  close  of  the  testimony,  defendant's  motion  for  a 
directed  verdict  was  denied.  The  jury  returned  a  verdict 
for  damages  in  plaintiff's  favor,  and  a  special  finding  to  the 
effect  that  the  switch  had  been  left  open  by  the  employes  and 
agents  of  the  defendant. 

Spellman  was  an  experienced  engineer,  and  had  been  in 
the  employ  of  the  defendant  for  22  years.  At  the  time  of  his 
death,  he  was  about  61  years  old,  had  been  married  about 
'\5  years,  and  was  the  father  of  three  children,  all  of  whom 
survived  him,  and  had  arrived  at  their  majority.  Prior  to 
the  bringing  of  this  action,  the  children,  being  all  the  heirs 
at  law  of  the  deceased,  united  in  a  writing  by  which  they 
assigned  and  transferred  to  the  widow  an^  and  all  interest 
which  they  had  in  the  estate  of  their  father,  including  therein 
all  their  right  and  interest  in  the  claim  for  damages  on 
account  of  his  death. 

Concerning  the  circumstances  immediately  attending  the 
derailment  of  the  engine,  it  is  conceded  that  the  switch  was 
unlocked  and  partly  open,  causing  the  wheels  to  leave  the 
track.  The  following  cut  is  made  from  a  photograph  of  the 
switch  stand,  and  its  inspection  will  make  clear  the  situation. 

Prom  the  top  of  the  stand  arose  a  rod  or  staff,  only  par- 
tiAlly  shown  in  the  cut.  At  the  top  of  the  staff  was  a  lamp 
for  use  at  night,  and  below  the  lamp,  a  red  arrow  or  pointer. 
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When  properly  set  for  the  main  line,  the  switch  was  held 
in  place  by  an  iron  plunger  at  the  lower  end  of  the  staff, 
dropped  into  an  opening  of  the  frame  or  body  of  the  stand. 
This  opening  was  square  in  form,  and  the  plunger  was 
squared  to  fit  into  it.  A  lever  or  handle  was  attached  to  the 
upper  end  of  the  plunger,  which  lever,  when  the  switch  was 
closed,  hung  down  upon  the  side  of  the  stand.  To  work 
the  switch,  the  operator  lifted  the  handle,  raising  the  plunger 
out  of  the  socket;  then,  by  swinging  the  lever  horizontally, 
the  switch  points  or  ends  of  the  movable  switch  rails  were 
carried  around  into  connection  with  the  main  or  side  track, 
as  might  be  desired.  The  mechanism  of  the  stand  was  so 
adjusted  that,  when  the  switch  was  set  for  either  line,  the 
plunger  would  fit  into  the  socket;  but  when  lifted  out,  it 
required  a  swing  of  90  degrees  of  the  lever  to  bring  it  into 
p()sition  for  the  other  connection,  and  allow  the  plunger  to 
again  fit  the  socket.  When  in  position  for  either  track,  the 
plunger,  being  in  the  socket,  held  the  rails  in  connection; 
but  if  the  lever,  being  lifted,  was  swung  to  any  extent  less 
than  90  degrees^  the  plunger,  not  being,  in  position  for  the 
socket,  would  rest  on  the  top  of  the  stand,  and  could  not 
effectually  prevent  movement  of  the  switch  points.  The  staff 
carrying  the  lamp  and  arrow  was  so  attached  to  the  stand 
as  to  turn  with  the  horizontal  movement  of-  the  lever ;  and, 
when  the  switch  was  fully  opened  for  the  side  track,  the 
arrow  signal  stood  at  right  angles  to  the  main  track,  and 
served  as  a  warning  to  train  men  approaching  on  the  main 
line ;  but  when  the  switch  was  set  for  the  main  line,  the  signal 
stood  parallel  with  that  line,  and  was  invisible  to  the  train 
men.  It  should  also  be  said  that  the  switch  stand  was  pro- 
vided with  a  padlock,  by  which,  when  not  in  use,  or  unat- 
tended by  a  switchman,  the  lever  could  be  secured  to  the 
side  of  the  stand,  as  a  protection  against  interference  or  mis- 
use by  unauthorized  persons.  It  is  obvious  from  the  fore- 
going statement  that  if,  as  both  parties  seem  to  concede,  the 
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switch  W£U9  unlocked  and  the  plunger  lifted  and  resting  out 
of  place,  the  warning  signal  would  not  be  fully  displayed 
to  the  main  track,  the  obscurity  being  in  proportion  to  near- 
ness of  the  lever  to  the  main  track  connection.  It  was  the 
opinion  of  railroad  men,  expressed  on  the  trial,  that  the 
plunger,  when  in  place,  even  though  unlocked,  could  not  be 
thrown  out  of  the  socket  by  the  jar  or  vibration  of  passing 
trains;  but  it  would  seem  clear  to  the  nonexpert  mind  that, 
if  the  plunger  was  out  and  resting  on  the  top  of  the  stand 
when  the  engine  was  wrecked,  the  extent  of  the  opening  or 
displacement,  as  found  by  the  witnesses  after  the  wreck 
occurred,  would  not  necessarily  indicate  the  exact  position  of 
the  switch  points  when  the  engine  struck  them.  In  other 
words,  assuming  that  the  switch  was  partly  open  and  freed 
from  the  restraining  effect  of  the  plunger  when  in  place,  it 
would  appear  quite  possible  that  the  extent  of  the  discon- 
nection and  displacement  of  the  switch  points  may  have  been 
materially  increased  or  diminished  by  the  impact  of  the  engine 
as  it  struck  and  passed  over  the  defect  in  the  track.  This 
feature  of  the  situation  was  material  in  its  bearing  upon  the 
circumstance,  to  which  we  shall  again  refer,  that  another 
engine  had  passed  this  switch  in  safety  but  a  short  time 
before  the  accident.  It  is  also  to  be  considered  as  bearing 
upon  the  extent  to  which  the  danger  signal  was  displayed, 
and  therefore  upon  the  question  whether  the  deceased  was  in 
the  exercise  of  due  care.  The  fireman,  who  alone  was  with 
the  deceased  at  the  time  of  the  accident,  says  that,  as  they 
approached  the  switch,  at  a  distance  of  about  200  feet,  he  dis- 
covered something  wrong  with  the  target,  and  called  the 
attention  of  the  engineer,  who  looked,  and  applied  the  air 
brake,  but  too  late  to  make  the  needed  stop.    He  says : 

'*The  rail  was  what  I  took  to  be  half  and  half — the 
switch  was  lined  up  for  neither  one  or  the  other." 

I.     Such  being  the  admittedly  defective  condition  of  the 
place  at  the  time  deceased  arrived  with  his  train,  we  have 
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first  to  ask  whether  there  is  evidence  to  take  the  case  to  the 
1.  RAII.ROAD8:         i^^y  ^P^^  ^^®  question  of  the  defendant's 
to1!o*£9wifiir7*   alleged  negligence.    That  such  evidence  does 
enfffne?lurden    appear,  WO  have  no  doubt.    Even  if  we  should 
proo .  disregard  matters  of  fact  upon  which  there 

is  a  conflict  in  the  evidence,  the  circumstances  upon  which 
there  is  no  dispute — ^that  the  switch,  upon  the  proper  place- 
ment and  maintenance  of  which  depended  the  safety  of  every 
passing  train,  was  in  the  exclusive  charge  and  control  of  the 
defendant  and  its  agents ;  that  it  stood  unattended,  unlocked 
and  open,  in  a  position  to  create  a  death  trap  into  which 
an  approaching  train,  freighted  with  living  persons,  was 
liable  to  plunge;  that  the  intestate's  engine  was  in  this  man- 
ner derailed  and  he  himself  fatally  injured;  that  accidents 
of  this  nature  do  not  ordinarily  occur  if  due  care  be  used  by 
the  railway  company,  its  agents  and  employes;  and  that 
defendant  was  in  duty  bound  to  exercise  all  reasonable  care 
to  furnish  a  safe  track  over  which  to  operate  its  engines — 
make  up  a  record  from  which  a  jury  may  properly  draw  an 
inference  that  there  was  a  breach  of  defendant's  duty  in  this 
respect.  In  other  words,  it  makes  a  case  for  the  application 
of  the  maxim  res  ipsa  loquitur,  as  the  same  is  now  generally 
understood  and  applied,  and  constitutes  a  prima-facie  show- 
ing sufficient  to  sustain  a  verdict  in  plaintiff's  favor.  This 
rule  is  entirely  consistent  with  the  fundamental  proposition  of 
the  law  of  negligence :  that,  in  order  to  recover  on  account  of 
the  want  of  due  care  on  the  part  of  a  defendant,  the  plaintiff 
assumes  the  burden  of  proof,  and  that  proof  of  the  mere  fact 
of  his  injury  is  insufficient  to  sustain  a  finding  in  his  favor. 
In  all  cases,  he  must  offer  competent  evidence,  from  which  the 
jury  may  fairly  and  justly  find  the  defendant  wanting  in  the 
the  proper  measure  of  care.  This  he  is  not  required  to  do  by 
direct,  positive  evidence  of  eyewitnesses  to  the  alleged  negli- 
gent act,  but  it  is  sufficient  to  make  a  case  for  the  jury  on 
this  question  if  he  shows  facts  from  which  a  reasonable  infer- 
ence of  the  alleged  negligence  may  be  drawn. 
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''If  the  facts  proved  make  it  probable  that  the  defend- 
ant neglected  its  duty,  it  is  for  the  jury  to  de<^ide  between 
them."    Greenleaf  v.  Illinois  Cent.  B.  Co.,  29  Iowa  14,  46, 

Bes  ipsa  loquitur  does  not  release  the  plaintiff  from 
proving  his  case,  but  defines  in  a  general,  way  one  mode  of 
proving  it,  and  what  shall  be  prima-facie  evidence  of  negli- 
gence.   2  Labatt's  Master  &  Servant  (Ist  Ed.),  Sec.  834. 

The  following  statement  of  the  rule  by  the  Vermont  court 
is  quite  clear  and  satisf actoiy : 

''Where  an  accident  has  occurred  and  the  physical  facts 
surrounding  it  are  such  as  to  create  a  reasonable  probability 
that  it  was  the  result  of  negligence,  in  such  case,  the  physical 
facts  themselves  are  evidential,  and  furnish  what  the  law 
terms  evidence  of  negligence,  in  conformity  with  the  maxim 
res  ipsa  loquitur.' '    Houston  v.  Brush,  66  Vt.  331. 

A  leading  text  writer  puts  it  as  follows : 

"Though  it  is  not  every  accident  that  will  warrant  an 
inference  of  negligence,  yet  it  is  not  true  that  no  accident 
will  suffice  for  this  purpose.  If  the  plaintiff  proves  that  he 
has  been  injured  by  an  act  of  the  defendant,  of  such  a  nature 
that  in  similar  cases,  where  due  care  had  been  taken,  no  injury 
is  known  to  ensue,  he  raises  a  presumption  against  the  defend- 
ant, which  the  latter  must  overcome  by  evidence  either  of  his 
carefulness  in  the  performance  of  the  act  or  of  some  unusual 
circumstance  which  makes  it  at  least  as  probable  that  the 
injury  was  caused  by  some  circumstance  with  which  he  had 
nothing  to  do,  as  by  his  negligence,"  Shearman  &  Redfield 
on  Negligence  (3d  Ed.),  Sec.  13. 

Frequently  it  is  stated  as  follows :  If  the  plaintiff,  being 
in  his  rightful  place  and  in  the  exercise  of  due  care,  is  injured 
by  reason  of  some  defect  in  the  condition  or  management  of 
some  instrumentality  which  is  in  the  exclusive  possession  and 
control  of  defendant,  and  the  accident  is  such  as,  in  the  ordi- 
nary course  of  events,  does  not  happen  if  reasonable  care 
is  used  to  prevent  it,  such  showing  affords  sufficient  evidence 
to  justify  a  jury  in  finding  that  the  injury  was  caused  by 
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defendant's  negligence.  Tuttle  v.  Chicago,  B,  I.  &  P.  B.  Co,, 
48  Iowa  236 ;  Grant  v.  Baleigh  <j&  G.  B.  Co.,  108  N.  C.  462 ; 
Scott  V.  London  dc  St.  K.  Docks  Co.,  3  Hurlst  &  C.  •Sge ;  Breen 
V,  New  York  Cent.  &  H.  B.  B.  Co.  109  N.  Y.  297 ;  Bahr  v. 
Lombard,  53  N.  J.  L.  233. 

That  the  case  at  bar  comes  weU  within  the  scope  of  this 
rule  is  quite  self-evident  The  defendant's  track  and  switches 
are  part  of  its  equipment  for  the  more  or  less  constant  move- 
ment of  heavy  engines  and  trains.  They  are  instrumentali- 
ties peculiarly  within  its  control  and  under  its  management, 
calling  for  unwearying  and  vigilant  attention  and  super- 
vision. While  switches  are,  in  a  very  material  sense,  always 
danger  points,  yet  common  observation  teaches  us  that,  when 
they  are  properly  operated  and  cared  for,  engines  and  trains 
ordinarily  pass  over  them  in  safety.  When,  therefore,  it  is 
shown  that  the  switch  here  in  question  was  in  fact  misplaced 
and  unattended,  at  a  time  when  the  train  pulled  by  intestate's 
engine  was  due  to  arrive,  we  see  no  escape  from  the  conclu- 
sion that,  in  the  language  of  the  English  court,  **it  affords 
reasonable  evidence,  in  the  absence  of  explanation  by  the 
defendants,  that  the  accident  arose  from  want  of  care." 
Scott  V.  Docks  Co.,  supra. 

In  principle,  quite  like  the  ease  at  bar  is  Jones  v.  Kansas 
City,  F.  8.  &  M,  B.  Co.,  178  Mo.  528  (77  S.  W.  890).  There, 
a  locomotive  engineer  was  killed  in  a  collision  between  his 
engine  and  a  freight  car,  which  had  been  left  standing  on  a 
side  track,  but  had  in  some  maimer  escaped  and  moved  out 
upon  the  main  line,  over  which  the  train  of  the  deceased 
was  rightfully  operated.  In  sustaining  a  recovery  of  damages, 
although  the  defendant  sought  to  show  the  exercise  of  due 
care  on  its  part,  the  court  says : 

*'It  is  not  a  usual  and  ordinary  occurrence  in  a  prudently 
managed  business  for  cars  to  be  found  running  loose  in  that 
manner;  it  does  not  ordinarily  occur  unless  someone  has 
neglected  his  duty ;  and  it  is  not,  therefore,  a  risk  assumed 
by  the  servant.    And  since  it  is  not  likely  to  happen  in  the 
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orderly  course  of  business,  when  it  does  happen  and  a  iservant 
is  injured  in  consequence,  it  calls  for  an  explanation.'' 

In  Edgerton  v.  New  ¥ork  <&  H.  B.  Co,,  39  N.  Y.  227, 
Mr.  Justice  Grover  says : 

'*  Whenever  a  car  or  train  leaves  the  track,  it  proves  that 
either  the  track  or  machinery  or  some  portion  thereof  is  not 
in  proper  condition,  or  that 'the  machinery  is  not  properly 
operated,  and  presumptively  proves  that  the  defendant,  whose 
duty  it  is  to  keep  the  track  and  machinery  in  proper  condition 
and  to  operate  it  with  the  necessary  prudence  and  care,  has 
in  some  respect  violated  this  duty.  * ' 

It  is  probable  that  this  statement,  literally  construed,  is 
a  little  stronger  or  more  unqualified  than  the  precedents  gen- 
erally will  justify ;  but  it  embodies  the  essential  principle. 

The  cases  cited  sufficiently  illustrate  the  general  nature 
and  effect  of  the  rule.  In  a  few  jurisdictions,  there  has  been 
a  disposition  to  restrict  its  application  to  cases  between  pas- 
sengers and  carrier,  and  deny  its  application  as  between  mas- 
ter and  servant ;  but  the  better  and  much  the  greater  weight 
of  modern  authority,  while  in  some  degree  narrowing  the 
scope  of  the  rule  in  the  latter  instance,  does  not  deny  its 
applicability  in  favor  of  the  servant  in  a  proper  case.  Hug- 
gard  v.  Glucose  Sugar  Ref.  Co.,  132  Iowa  724;  Winkelmann 
&  Brown  Drug  Co.  v.  Colloday,  88  Md.  78 ;  Pittsburg,  G.  G. 
c&  St.  L.  B.  Co.  V.  Campbell,  116  111.  App.  356 ;  McCray  v. 
Galveston,  H.  &  S.  A.  B.  Co.,  89  Tex.  168 ;  Folk  v.  Schaeffer, 
186  Pa.  253 ;  Jones  v.  Kansas  City,  F.  S.  &  M.  B.  Co.,  178 
Mo.  528,  543 ;  Samuels  v.  McKesson,  99  N.  Y.  Supp.  294 ;  Goh- 
man  v.  MecJianics^  Iron  Foundry,  168  Mass.  254;  Houston  v. 
Brush,  66  Vt.  331 ;  Droney  v.  Doherty,  186  Mass.  205 ;  Wriglt 
V.  Southern  B.  Co.,  127  N.  C.  225,  227 ;  Griffin  v.  Boston  dk  A. 
B,  Co.,  148  Mass.  143 ;  Graham  v.  Badger,  164  Mass.  42 ;  Rose 
V.  Stephens,  1 1  Fed.  438 ;  Howe  v.  Northern  Pac.  B.  Go.,  30 
Wash.  569;  La  Femier  v.  Wrecking  Co.,  129  Mich.  596;  Cox 
V.  Providence  Gas  Co.,  17  R.  I.  199;  McLean  v.  Pere  Mar- 
quette B.  Co.,  137  Mich.  482 ;  Cahill  v.  Illinois  Cent.  R.  Co., 
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148  Iowa  241 ;  Riley  v.  Cudahy  Packing  Co.,  82  Neb.  319 ; 
Lipsky  V.  C,  Eeiss  Coal  Co.,  136  Wis.  307. 

Indeed,  it  may  be  said  now  to  be  quite  generally  held 
that  thcT  application  of  the  principle  embodied  in  the  res  ipsa 
maxim  does  not  depend  upon  the  relation  between  the  parties, 
whether  contractual  or  otherwise,  except  so  far  as  that  rela» 
tion  defines  the  measure  of  duty  imposed  by  law  on  the 
defendant.  Marceau  v.  Rutland  R.  Co.  (N.  Y.),  105  N.  E. 
206;  Oriffen  v.  Manice,  166  N.  Y.  188;  2  Cooley  on  Torts 
(3d  Ed.)  •799. 

It  may  also  be  said  in  this  connection  that  the  principal 
reason  formerly  advanced  in  support  of  the  argument  against 
the  application  of  the  maxim  in  favor  of  a  servant  against 
his  master,  was  that  the  negligence,  if  any  could  be  pre- 
sumed, was  as  likely  to  be*  that  of  a  fellow  servant  as  of  a 
master;  but  where,  as  in  this  state,  the  fellow-servant  rule 
has  been  abolished  in  favor  of  those  employed  in  operating 
a  railway,  the  force  of  the  argument  for  such  restriction  is 
correspondingly  lessened.  We  do  not  overlook  Brownfield  v. 
Chicago,  R.  I.  &  F.  R,  Co.,  107  Iowa  254,  O'Connor  v.  HU- 
nois  Cent.  R,  Co.,  83  Iowa  105,  Helgeson  v.  Iligley  Co.,  148 
Iowa  587,  and  others  of  that  class.  None  of  these  cases  is 
inconsistent  with  the  foregoing  discussion.  None  undertakes 
to  say  more  than  that,  in  all  cases  where  a  servant  charges 
his  master  with  negligence,  the  burden  is  always  upon  him  to 
make  good  by  a  preponderance  of  evidence,  and  that  mere 
proof  of  the  accident,  with  nothing  more,  is  insufficient  for 
that  purpose.  To  that  proposition,  we  still  give  our  unquali- 
fied adherence.  If,  however,  to  the  happening  of  the  accident 
and  injury  is  added  evidence  that  it  was  attended  with  cir- 
cumstances fairly  justifying  the  inference  that  it  would  not 
have  occurred,  had  defendant  been  exercising  due  care  to 
maintain  a  safe  track  and  protect  the  lives  of  trainmen 
thereon,  then,  under  the  rule  we  here  approve,  plaintiff  has 
made  a  case  for  the  jury  on  the  issue  of  negligence.    Indeed, 
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as  construed  and  applied  by  the  Now  York  court,  this  is  the 
extent  of  the  res  ipsa  doctrine.  Griff  en  v.  Manice,  166  N.  T. 
188 1  Marceau  v.  Rutland  K.  Co.  (N.  Y.),  105  N.  E.  206,  207. 

In  the  last  cited  case,  the  court  says  of  the  maxim: 

**It  is  merely  a  sort  of  way  of  saying  that  the  circum- 
stances attendant  upon  the  accident  are  themselves  of  sueh 
a  character  as  to  justify  the  conclusion  that  it  was  caused  by 
negligence.  The  inference  of  negligence  is  deducible,  not 
from  the  mere  happening  of  the  accident,  but  from  the  attend- 
ant circumstances." 

The  action  in  that  case  was  bv  a  locomotive  fireman  for 
an  injury  from  a  sudden  expulsion  of  hot  water  from  the 
boiler  into  the  cab  where  plaintiff  was  at  work.  In  sustain- 
ing a  recovery,  the  court  further  says,  quoting  with  approval 
from  a  former  decision,  Breen  v.  New  York  Cent  &  H,  B.  B. 
Co.,  109  N.  Y.  297 : 

** There  must  be  reasonable  evidence  of  negligence;  but 
when  the  thing  causing  the  injury  is  shown  to  be  under  the 
control  of  the  defendant  and  the  accident  is  such  as,  in  the 
ordinary  course  of  business,  does  not  happen  if  reasonable 
care  be  used,  it  does,  in  the  absence  of  explanation  by  the 
defendant,  afford  sufRcient  evidence  that  the  accident  arose 
from  want  of  due  care  on  ite  part." 

There  is  nothing  in  any  of  our  oases  to  which  this  propo- 
sition runs  counter.  It  is  possible  that  the  res  ipsa  doctrine, 
when  applied  to  cases  between  carrier  and  passenger,  has  been 
carried  in  some  instances  to  the  extreme  limit  of  holding  proof 
of  the  mere  fact  of  accident  or  injury  sufficient,  without  more, 
to  put  the  carrier  upon  its  defense ;  but,  without  in  any  way 
criticising  such  precedents,  we  need  not  go  further  here  than 
to  say  that,  in  its  application  to  cases  between  master  and 
servant,  the  statement  of  the  rule  by  the  New  York  and  many 
other  courts,  including  our  own,  as  hereinbefore  pointed  out, 
seems  to  be  just  in  principle  and  well  supported  in  precedent. 
We  therefore  hold,  as  already  indicated,  that  the  testimony 
offered  in  his  behalf  made  a  prima-f acie  case  for  the  plaintiff. 
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This  prima-f  acie  case  being  made,  it  was  incumbent  upon 
the  defendant  to  rebut,  either  by  disproof  of  the  facts  testified 
to  by  plaintiff's  witnesses,  or  by  such  reasonable  explanation 

as  would  relieve  itself  from  any  presumption 

^'  OTRv^^tion  ^^  inference  of  want  of  due  care.    Was  this 

p?ii£S?f acie  *^®  ■    done  ?    The  question  thus  presented  was  also 

^cefevidence  for   the    jury.    Precedents    may    be    found 

naate  quesuon     where  courts  have  assumed  to  hold  that  an 

for  Jury. 

employer's  rebuttal  in  such  cases  is  sufficient, 
as  a  matter  of  law,  to  overcome  plaintiff's  prima-facie  case; 
but  it  must  be  a  very  unusual  case  to  justify  such  an  inter- 
ference with  the  functions  of  a  jury.  The  contrary  rule  is 
thoroughly  well  established.  It  is  true  that  defendant  put 
upon  the  stand  some  of  its  servants  and  employes  working  in 
and  about  its  yards  at  Oelwein,  and  they  testified  in  substance 
that  they  had  been  diligent  in  looking  after  the  tracks  and 
switches ;  that  the  switch  in  question  had  generally  been  kept 
closed ;  and  that  they  did  not  know  how  it  became  misplaced. 
They  also  showed  that,  but  a  short  time  before  the  accident, 
a  lone  engine  had  been  run  over  the  same  track  in  safety, 
and  without  disclosing  anything  wrong  with  the  switch.  Upon 
this  showing,  it  is  contended  as  a  matter  of  law  that  a  verdict 
should  have  been  directed  for  the  defendant,  and  that  a  new 
trial  should  be  now  granted.  For  reasons  just  stated,  we 
cannot  so  hold.  The  question  thus  presented  was  recently 
before  the  Court  of  Appeals  of  the  District  of  Columbia. 
Plaintiff  having  made  a  prima-facie  C€U5e  under  the  res  ipsa 
doctrine,  defendant  introduced  witnesses  to  show  that  the 
injury  complained  of  was  purely  accidental,  and  that  there 
was  no  lack  of  proper  care.  Upon  the  question  whether  the 
explanation  was  sufficient  to  exonerate  the  defendant,  the 
court  says : 

"Assuming  that  the  defendant's  explanation,  if  well 
founded  in  fact,  was  sufficient  in  law  to  rebut  the  presump- 
tion of  negligence,  yet  the  question  remains  whether  it  was 
well  founded  in  fact.    Now  it  is  not  for  the  court  to  deter- 
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mine  the  truth  of  the  explanation  given;  that  is. peculiarly 
the  province  of  the  jury.  ...  It  does  not  follow  that, 
because  an  explanation  is  sufficient  in  law,  it  is  therefore 
true ;  nor  does  it  follow  that,  because  it  is  true,  it  is  sufficient 
to  exonerate  the  defendant.  The  explanation  may  be  true  a« 
far  as  it  goes,  and  yet  may  not  be  sufficient  to  overcome  the 
presumption  of  negligence  raised  from  the  circumstances  of 
the  accident.  The  case  is  not  one  of  uncontroverted  testi- 
mony on  the  one  side  and  no  testimony  ...  on  the  other 
side.  It  is  a  case  of  testimony  of  circumstances  on  the  one 
side  from  which  negligence  may  be  inferred  and  testimony  of 
circumstances  on  the  other  side  from  which  it  may  be  inferred 
that  there  was  no  negligence.  This  undoubtedly  makes  a  case 
for  submission  to  the  jury."  Kohner  v.  Capital  Traction  Co.j 
22  App.  D.  C.  181. 

To  the  same  eflPect  is  Seybolt  v.  New  York,  L.  E,  &  F. 
B,  Co.,  95  N.  Y.  562.  There,  the  deceased  was  killed  by 
reason  of  a  switch's  being  misplaced,  sending  the  train  into 
a  collision  on  a  sidetrack.  In  an  action  for  the  recovery  of 
damages,  the  administrator  proved  the  circumstances  of  the 
accident,  hiaking  a  prima-facie  case  substantially  as  was  done 
in  this  case.  The  defendant  thereupon  introduced  numerous 
witnesses  to  show  its  careful  and  skillful  management,  the 
sufficiency  of  its  equipment,  and  its  proper  care  and  inspec- 
tion, and  sought  to  show  that  the  wreck  was  caused  by  a 
broken  axle,  concerning  which  it  had  exercised  due  care. 
The  court,  after  describing  the  wreck,  says: 

*  *  These  circumstances  afforded  a  strong  presumption  that 
the  train  was  diverted  from  the  main  track  by  some  dis- 
arrangement of  the  switch.  No  adequate  cause  for  the  vari- 
ous circumstances  appeared  in  evidence  except  that  afforded 
by  the  presumption  of  a  misplaced  switch.  Notwithstanding 
the  positive  evidence  of  witnesses  to  the  effect  that,  at  dif- 
ferent times  during  the  few  hours  preceding  the  accident, 
they  had  examined  these  switches  and  found  them  properly 
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set  and  locked,  there  was  sufficient  evidence  derivable  from 
the  undisputed  facts  and  the  conflicting  statements  as  to 
the  situation  of  the  connecting  rails  of  the  side  track  after 
the  accident,  to  afford  support  for  the  inference  probably 
drawn  by  the  jury." 

So,  too,  in  Wisconsin,  where  the  maxim  res  ipsa  loquitur 
has  at  times  been  given  only  hesitating  recognition,  we  find 
an  interesting  discufision  by  Dodge,  J.,  of  the  eflFect  of  the 
defendant's  evidence  in  rebuttal  of  the  inference  of  negli- 
gence. See  Lipsky  v.  C.  Beiss  Coal  Co,  (Wis.),  117  N.  W. 
803.    The  court  there  sums  up  its  views  in  these  words : 

*'The  inference  of  negligence  which,  in  a  proper  case, 
may  be  drawn  from  the  accident  itself  is  one  of  fact,  and 
the  authority  of  the  jury  to  decide  whether  it  should  be 
drawn  can  be  excluded  only  in  the  presence  of  undisputed 
proof — not  merely  testimony — ^that  such  negligence  did  not 


occur." 


In  Volkmar  v.  Manhattan  B.  Co,,  134  N.  Y.  418,  a  case 
involving  the  same  question,  the  defendant  having  by  its 
employes  given  evidence  of  due  care,  the  court,  in  refusing 
to  hold  the  conclusiveness  of  this  showing,  makes  use  of  this 
language,  which  we  deem  very  pertinent  to  the  case  before  us : 

"But  even  if  this  evidence  was  sufficient  to  remove  the 
presumption  as  held  by  the  general  term,  the  credibility  of 
the  witness  would  still  be  involved  and  be  a  question  for  the 
jury.  This  witness  was  defendant's  track  walker.  It  was 
his  duty  to  examine  the  bolt  which  was  broken.  If  there 
was  any  negligence  with  which  the  defendant  was  charge- 
able, it  was  that  of  this  witness.  He  was,  therefore,  a  person 
interested,  and  possibly  actuated  by  a  motive  to  shield  him- 
self from  blame." 

The  case  of  Mullen  v.  St.  John,  57  N.  Y.  567,  is  also  in 
point.  There,  the  trial  court,  after  instructing  the  jury  in 
accordance  with  the  res  ipsa  doctrine  and  the  sufficiency  of 
such  showing  in  the  absence  of  explanation  by  the  defendant, 
added  that  **it  is  for  the  jury  to  say,  under  all  the  circum- 
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stances,  whether  that  explanation  on  the  part  of  defendants 
is  reasonably  made."  On  appeal,  the  instruction  was  held 
correct.  Following  in  the  same  line  is  Rose  v.  Minneapolis, 
8t  P.  &  8.  8te.  M.  R.  Co.,  121  Minn.  363.  In  that  case,  the 
plaintiff  was  injured  by  reason  of  the  breaking  of  the  air 
brake  hose,  the  effect  of  which  was  to  stop  the  moving  train 
very  suddenly.  There  was  some  evidence,  also,  of  the  exist- 
ence of  a  defect  in  the  hose.  The  court  says  the  evidence 
in  this  respect  was  not  strong,  but  adds : 

*' Whether  all  this  evidence  was,  standing  alone,  suflScient 
to  take  the  issue  to  the  jury,  we  need  not  determine.  We  are 
clear  that  the  rule  of  res  ipsa  loquitur  applies  and,  aided 
thereby,  the  conclusion  of  the  jury  is  sufficiently  supported." 

There  also,  as  in  this  case,  the  defendant  offered  evi- 
dence of  its  care,  oversight,  tests  and  inspection  tending  to 
rebut  the  inference  of  negligence  on  its  part;  and  it  was 
held  that,  on  the  evidence,  **the  question  whether  the  tests 
made  were  sufficient  and  adequate  for  the  purposes  of  safety 
was  one  of  fact  for  the  jury."  Other  cases  holding  to  the 
same  rule  or  having  the  same  trend  are  very  numerous. 

But,  even  if  we  were  to  hold  that  the  showing  in  rebuttal 
of  the  inference  of  negligence  may  be  made  so  clear  and 
strong  that  the  court  will  say,  as  a  matter  of  law,  that  plain- 
tiff's prima-facie  case  has  been  overcome,  we  should  still  be 
compelled  to  say  that  the  defense  in  this  case  is  not  of  that 
conclusive  character.  The  evidence  tends  to  show  that  de- 
fendant's yards  at  Oelwein  are  quite  extensive,  covering  a 
large  area  of  ground,  with  side  tracks  aggregating  over  40 
miles  in  length,  upon  which  there  are  scores  of  switches  for 
the  convenience  of  the  network  of  tracks.  The  switch  in 
question  is  at  the  extreme  southern  border  of  the  yards,  and 
would  seem  to  be  used  less  frequently  than  many  of  those 
farther  north.  Employed  upon  the  yards  are  four  switching 
crews,  of  five  men  each.  The  section  foreman  at  that  point 
has  a  hundred  or  more  men  under  his  management.    A  key 
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fitting  all  the  switch  locks  appears  to  have  generally  been 
carried  by  switchmen  and  trackmen^  and  there  is  some  testi- 
mony tending  to  show  that  other  employes  were  so  f umished* 
One  of  the  witnesses  for  the  defense  was  its  superintendent 
in  charge,  who  described  the  general  location  and  character 
of  the  yards,  and  his  inspection  of  the  switch  after  the  acci- 
dent. Hq,  says  that  generally  the  switch  was  opened  and 
used  about  twice  in  24  hours,  once  for  the  purpose  of  turn- 
ing or  reversing  the  train  on  which  the  deceased  was  em- 
ployed, and  again  for  a  similar  service  during  the  night. 
He  says,  also,  that,  about  15  minutes  before  the  accident, 
another  engine  coming  from  that  direction  arrived  at  the 
station.  He  did  not  see  or  make  any  inspection  of  the 
switch  before  the  accident.  The  section  foreman  also  testi- 
fied that  he  and  his  crew  had  no  work  in  that  vicinity  on 
the  day  in  question,  and  neither  locked  nor  unlocked  the 
switch.  A  trackwalker  was  employed  under  this  foreman's 
supervision,  whose  duty  it  was  to  go  over  the  track,  inspect 
its  condition,  and  make  report  thereon ;  and  on  this  day,  the 
trackwalker  was  on  duty.  The  trackwalker,  being  then  ex- 
amined as  a  witness,  said  he  walked  the  track  that  day, 
and  passed  the  switch  about  an  hour  befoi'e  the  accident, 
and  observed  it  as  he  passed,  and  that  **it  was  lined  up 
right  for  the  main  line."  He  does  not  say  that  he  stopped 
in  his  walk  for  that  purpose,  but  appears  to  have  satisfied 
himself  by  a  glance,  as  he  walked  south  between  the  rails 
and  back  again  on  the  north  side  of  the  track.  He  says,  **I 
did  not  go  over  to  the  switch,"  but  adds  that  he  noticed  that 
'the  lock  was  in  the  **eye"  made  for  that  purpose.  Three 
of  the  foremen  of  the  switch  crews  testified,  each  saying  in 
substance  that  his  work  was  principally  at  a  distance  from 
this  switch,  and  that  neither  he  nor  any  of  his  crew  was 
near  or  had  anything  to  do  with  it  during  the  24  hours  pre- 
ceding  the  accident.  The  foreman  of  the  crew  who  used 
this  track  for  turning  passenger  trains  says  he  used  it  for 
the  last  time  on  the  preceding  afternoon,  and  that  neither 
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he  nor  any  of  his  men  left  it  open.  Other  witnesses  used 
were  examined  as  to  other  matters,^  none  of  them  having  any 
knowledge  of  the  condition  of  the  switch  nntil  after  the  wreck 
occurred,  unless  we  except  the  fireman  who  brought  the  lone 
engine  in  from  the  south  over  this  track,  a  quarter  of  an 
hour  before  deceased  arrived  with  his  train.  This  witness 
says  little  more  than  that  lie  was  at  his  place  on  the  engine, 
and  adds: 

**We  went  over  the  switch  all  right  and  noticed  nothing 
particular  about  it.  There  was  nothing  about  this  switch 
that  attracted  my  attention  one  way  or  the  other.  We  look 
at  all  switches  before  passing  over  them.  Wc  were  running 
about  ten  miles  an  hour. ' ' 

No  witness  connected  with  the  service  says  that  the 
switch  was  locked  or  had  been  locked  since  it  was  admittedly 
used  24  hours  before.  Gibbons,  the  foreman  who  used  it  on. 
the  preceding  afternoon,  and  who  is  the  last  man  who  admits 
having  used  it  prior  to  the  wreck,  says  no  more  than:  **I 
did  not  leave  that  switch  open,  nor  did  any  member  of  our 
crew  leave  it  open."  The  trackwalker,  who  was  the  only  one 
testifying  who  had  opportunity  to  inspect  the  switch,  says 
that,  when  he  passed  it,  it  was  lined  up  all  right  for  the 
the  main  line.  This  may  have  been  true,  and  the  switch  have 
been  unlocked.  The  most  favorable  construction  which  can 
be  put  upon  his  testimony  with  reference  to  the  lock  is  that, 
as  he  passed,  he  saw  the  lock  with  its  ring  hanging  in  the 
eye;  but  that  is  the  very  position  in  which  it  was  found 
after  the  wreck,  when  the  switch  was  admittedly  unlocked 
and  misplaced.  There  is  no  showing  of  any  order  or  rule* 
of  the  defendant  requiring  it  to  be  locked  or  kept  locked. 
The  most  that  appears  in  this  respect  is  by  the  foreman 
under  whom  the  trackwalker  worked,  and  the  extent  of  his 
affirmation  is:  **We  generally  kept  the  main  line  switches 
locked.  Did  not  lock  the  branch  switches  at  all."  There  was 
no  evidence  tending  to  show  that  any  unauthorized  or  evil 
disposed  persons  were  seen  at  or  about  the  switch.    The  only 
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persons  known  to  have  been  in  or  about  the  yard  and  switch 
were  the  agents  and  employes  of  the  defendant  having  the 
premises  in  its  exclusive  control,  and  bound  to  all  reasonable 
diligence  in  keeping  them  in  a  safe  condition.  Under  these 
circumstances,  and  the  law  as  we  have  defined  it,  the  plain- 
tiff was  not  required  to  negative  by  direct  or  affirmative 
evidence  the  possibility  that  the  switch  was  opened  by  a 
trespasser.  If  the  circumstances  were  such — ^and  we  hold 
that  they  were — as  would  justify  the  inference  that  the  neg- 
ligence was  that  of  the  defendant  or  its  employes,  rather 
than  occasioned  by  the  interference  of  some  other  person 
unknown,  it  was  sufHcient  for  plaintiff's  prima-facie  case. 

In  this  connection,  we  may  notice  the  circumstance  Very 
largely  relied  upon  by  defendant,  that  the  train  which  was 
wrecked  had  been  preceded  by  a  lone  engine,  which  passed 
the  switch  in  safety.  The  fact  affords  a  legitimate  argument 
in  support  of  defendant's  contention  that  the  switch  must 
have  opened  within  the  last  quarter  of  an  hour  preceding 
the  approach  of  the  train.  But  such  inference  does  not 
appear  to  us  by  any  means  conclusive.  Referring  to  the 
description  of  the  switch  stand,  it  is  manifest  that,  if  the 
plunger  were  lifted  from  the  socket,  a  very  slight  movement 
of  the  lever  would  leave  it  resting  on  the  top,  with  no  effective 
restraint  to  hold  the  switch  points  in  place.  Now  if  there  was 
no  hard  and  fast  rule  requiring  the  switch  to  be  locked  (and 
this  is  a  fair  inference),  it  was  easily  possible  for  the  last 
employe  of  the  defendant  using  the  switch  and  having  fin- 
ished the  work  to  hastily  swing  back  the  lever  into  place,  as 
he  supposed,  for  the  plunger  to  work,  then  drop  the  lever 
and  hasten  away  after  his  car,  without  attempting  to  lock 
it,  believing  in  good  faith  that  the  switch  was  safely  closed, 
when,  in  fact,  the  plunger,  missing  the  socket,  rested  on  top 
of  the  stand,  leaving  the  movable  rails  without  any  effective 
restraint  to  hold  them  in  place.  The  closer  the  plunger  to 
the  socket,  the  closer  the  switch  points  would  be  to  the  fixed 
rail,  the  less  apparent  the  danger,  but  the  more  likely  that 
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a  passing  engine  might  pass  over  the  switch  without  derail- 
ment. If  left  in  this  condition,  it  would  seem  to  a  reader 
of  the  record  by  no  means  impossible  that  the  lone  engine 
might  have  passed  the  switch  in  safety,  and  yet  by  its  move- 
ment, or  by  the  jar  or  vibration  resulting  therefrom^  caused 
the  unfastened  switch  points  to  move  farther  away  from  the 
rail  and  render  the  passage  of  the  later  train  much  more 
perilous.  Of  course,  in  saying  this,  the  court  does  not  under- 
take to  find  the  fact,  and  we  mention  it  only  as  illustrating 
the  unsoundness  of  defendant's  insistence  that  it  is  shown 
beyond  question  that  the  switch  was  closed  and  locked  when 
the  engine  passed.  On  the  contrary,  we  think  the  jury  was 
justified  in  finding  that  the  unfastened  condition  of  the  switch 
had  continued  a  much  longer  period.  We  therefore  hold  that 
the  trial  court  did  not  err  in  refusing  to  hold  as  a  matter 
of  law  that  there  was  no  evidence  on  which  the  jury  could 
find  the  defendant  negligent. 

II.  Exceptions  were  preserved  to  the  admission  of  cer- 
tain testimony  concerning  the  giving  out  of  switch  keys  by 
defendant  to  its  employes,  because  it  is  said  that  the  witness 
8  appbalandbr-  t^tifying  referred  to  a  time  three  years  be- 

error-lmmsf^     ^^^^   ^^^  accident.     Whatever  of  technical 
oFconceded"^^    merit  there  may  have  been  in  this  objection 
^^  appears  to  have  been  neutralized  and  ren- 

dered harmless  by  the  concession  of  the  defendant's  witnesses 
as  to  the  practice  prevailing  at  the  time  of  the  accident. 

It  is  also  complained  that  this  kind  of  evidence,  or  some 
of  it,  was  drawn  out  of  defendant's  witnesses  on  cross-exam- 
ination.   So  long  as  the  evidence  is  pertinent  to  the  issue  being 

tried,  it  required  a  grave  abuse  of  the  trial 
'  cross-«xamina-   court's  discretion  in  admitting  the  same  on 

tlon :  matters  in  .         .  .        . « 

chief  :di8cre-      cross-examination  to  justify  a  reversal  of  the 

tion  of  court.  " 

judgment  appealed  from.  We  cannot  con- 
ceive that  defendant  suflfered  any  material  prejudice  in  this 
instance. 

III.  The  deceased  was  injured  March  27,  1910;  the 


^ 
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original  petition  was  filed  April  11,  1911.    It  described  the 
defendant  company  as  operating  a  line  of  railroad  through 

the  states  of  Iowa,  Illinois,  Minnesota,  Mis- 
'  actions:  com-     soori  and  Kansas,  and  alleged  that  deceased 

mencementof  •    .         i        vm      •         t  m 

action :  amend-   wa^  injured  While  m  charge  of  an  engine 

ment  present- 

of^cSo^^**"^     hauling  a  regular  passenger  train  between 

Des  Moines  and  Oelwein,  and  demanded  a 
recovery  of  damages.  To  this,  defendant  demurred,  on  the 
ground  that  the  petition  showed  deceased  to  have  been 
engaged  in  interstate  commerce,  and  no  action  for  the  recov- 
ery of  damages  would  lie  under  the  laws  of  Iowa.  It  was 
also  objected  that  no  right  of  action  survived  the  death  of 
the  intestate.  The  demurrer  being  overruled,  defendant 
answered  in  denial,  and  pleaded  contributory  negligence  on 
the  part  of  deceased.  On  October  13,  1913,  more  than  two 
years  after  the  death,  plaintiff  amended  the  petition  by 
adding  an  allegation  that  deceased  left  a  dependent  wife,  who 
suffered  pecuniary  injury  by  his  death,  and  that  the  action 
was  being  prosecuted  for  her  benefit.  Thereupon,  the  defend- 
ant, in  a  motion  to  strike,  raised  the  objection  that  the 
amended  petition  stated  an  entirely  new  cause  of  action,  and 
was  barred.  The  motion  was  overruled,  and  defendant 
answered,  denying  the  amended  petition  and  pleading  the 
statute  of  limitations.  The  facts  bearing  upon  the  issue  so 
tendered  are  wholly  without  dispute,  and,  passiiig  all  merely 
collateral  questions,  we  come  at  once  to  the  inquiry  whether 
this  defense  is  available  to  the  appellant. 

We  are  of  the  opinion  that  the  statute  of  limitations 
affords  no  defense  in  this  case.  The  suit  was  originally 
brought,  and  has  ever  since  been  maintained,  by  the  admin- 
istrator, who  is  the  proper  person  to  prosecute  it,  whether  it 
be  maintainable  under  the  law  of  the  state  or  under  the  Fed- 
eral Employers'  Liability  Act.  The  cause  of  action  in  either 
case  is  the  death  of  Spellman,  occasioned  by  the  alleged  neg- 
ligence of  the  defendant.  In  other  words,  whether  the  action 
be  brought  in  one  form  or  the  other,  it  is  by  the  same  party, 
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against  the  same  party,  in  the  same  court,  for  damages  for 
the  same  alleged  wrong,  the  sole  distinction  being  in  the 
measure  of  damages  to  be  recovered,  and  the  person  or  ben- 
eficiary to  whom  the  plaintiff  must  account  for  the  damages, 
if  any,  which  he  collects.  Now,  assuming  that  plaintiflf  seeks 
to  recover  under  the  statute  of  the  state  and  alleges  a  good 
cause  of  action,  but,  before  the  case  is  brought  to  trial,  or 
even  pending  the  trial,  it  develops  that  the  deceased  was 
injured  while  engaged  in  interstate  commerce,  and  that,  to 
sustain  a  verdict  in  favor  of  the  administrator,  the  petition 
should  allege  that  he  was  survived  by  a  dependent*  wife  or 
family,  an  amendment  to  the  petition  adding  such  necessary 
averment  does  not,  in  the  judgment  of  the  court,  state  a 
new  cause  of  action  permitting  the  defendant  to  success- 
fully interpose  a  plea  of  the  statute  of  limitations.  Such  is 
the  logical  and  necessary  effect  of  our  own  holdings.  Cdhill 
V.  Illinois  Cent.  B,  Co.,  137  Iowa  577;  Benson  v.  City  of 
Ottumwa,  143  Iowa  349;  Kuhns  v.  Wisconsin,  I.  c&  N.  B. 
Co.,  76  Iowa  68 ;  Myers  v.  Chicago,  B.  i&  Q.  B..  Co.,  152  Iowa 
330;  Knight  v.  Moline,  E.  M.  &  T7.  B.  Co.,  160  Iowa  160, 
166 ;  Padden  v.  Clark,  124  Iowa  94,  96.  In  the  CahtU  case, 
and  in  many  other  cases,  it  has  been  held  that,  although 
a  petition  in  a  personal  injury  action  is  demurrable  because 
of  failure  to  make  some  material  averment,  it  may  be  amended, 
even  after  the  period  of  limitations  has  expired,  between  the 
commencement  of  the  action  and  the  filing  of  the  amendment. 
See  also  Myers  v.  Kirt,  68  Iowa  124;  Bacon  v.  Iowa  Cent.  B. 
Co.,  157  Iowa  493,  501.  In  the  Benson  case,  the  plaintiff,  a 
minor,  sought  to  recover  damages  for  personal  injuries  result- 
ing to  himself.  Later,  and  after  the  expiration  of  the  period 
in  which  the  statute  permitted  such  actions  to  be  brought 
without  previous  notice  to  the  city,  he  filed  amendments,  in- 
creasing his  claim,  among  which  was  a  claim  for  damages 
sustained  by  the  father  for  loss  of  plaintiff's  services,  the 
same  having  been  assigned  to  him  by  the  parent.  It  was 
held  that  the  statutory  limitation  did  not  Apply,  this  court 
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there  saying  that,  the  tort  suffered  by  the  son  having  resulted 
in  loss  of  earnings  to  which  the  parent  would  have  been 

• 

entitled,  the  negligence  on  which  the  action  was  predicated 
was,  nevertheless,  negligence  in  reference  to  the  minor,  and 
"the  question  as  to  the  person  entitled  to  have  compensation 
for  such  injury  was  merely  incidentaU'  Directly  in  point 
also  seems  to  be  the  case  of  Knight  v.  Moline,  E.  M.  <j&  W. 
B.  Co.,  160  Iowa  160.  There,  an  action  was  brought  to 
recover  for  the  death  of  an  intestate  who  was  killed  in  Illinois, 
where  the  right  of  recovery,  if  any,  was  for  the  benefit  of 
the  dependent  wife  and  children.  The  administrator  brought 
action  in  this  state,  claiming  damages  generally  for  the  estate, 
without  alleging  the  existence  of  dependent  relatives  entitled 
thereto.  He  was  allowed  to  amend  his  petition,  even  after 
verdict,  by  adding  thereto  the  necessary  omitted  averments, 
without  exposing  the  claim  to  the  defense  of  the  statute  of 
limitations.  It  was  there  distinctly  held  that  the  statute  of 
limitations  was  arrested  or  tolled  by  the  beginning  of  the 
action,  even  though  the  petition  as  originally  filed  may  have 
been  demurrable.    In  this  connection,  the  court  says : 

**The  identity  of  the  cause  of  action  is  not  made  to 
depend  upon  perfection  of  allegation,  nor  is  the  identity  I 

changed  by  the  filing  of  a  mere  amendment.  Tliough  the 
petition  be  demurrable  that  fact  does  not  lift  the  toll  of  the 
statute." 

It  is  true  that  this  rule  does  not  seem  to  be  recognized 
in  a  few  jurisdictions,  but  it  has  the  support  of  the  weight 
of  authority.  Missouri,  K,  &  T.  B.  Co.  v.  McFadden,  89 
Tex.  138;  McKeighan  v.  Hopkins,  19  Neb.  33;  HUlyer  v. 
Douglass,  56  Kans.  97 ;  Boss  v.  State,  131  Ind.  548 ;  Middlesex 
Banking  Co.  v.  Siniih,  83  Fed.  133;  Doe  v.  Littlefield,  99 
Me.  317;  City  of  Detroit  v.  Wayne  Circuit  Judge,  125  Mich. 
634.  The  Wisconsin  court,  as  recently  as  February  22d  of 
the  present  year,  had  under  consideration  the  question  pre- 
sented by  this  appeal.  Curtice  v.  Chicago  &  N.  W,  B.  Co. 
(Wis.),  156  N.  W.  484.     The  plaintiff  brought  an  action 
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against  a  railway  company  to  recover  damages  for  personal 
injury,  his  complaint  being  in  the  usual  form  for  recovery 

• 

under  the  law  of  that  state.  The  defendant,  in  answer, 
alleged  that  the  injury,  if  any,  occurred  while  plaintiff,  as 
a  servant  of  the  company,  was  engaged  in  a  work  of  interstate 
commerce;  wherefore  the  action  under  the  law  of  the  state 
should  be  abated.  After  this  issue  had  been  raised,  plaintiff 
was  permitted  to  amend,  and  alleged  facts  showing  that,  at 
the  time  of  his  injury,  his  employer  was  a  common  carrier 
engaged  in  interstate  commerce,  and  that  he  was  then  so 
engaged  in  its  service.  To  this,  the  defendant  responded  with 
a  plea  of  the  statute  of  limitations,  and,  the  plea  being  upheld 
by  the  trial  court,  the  action  was  dismissed.  On  appeal,  the 
judgment  below  was  reversed,  Kerwin,  J.,  writing  the  opinion 
for  the  majority.    He  says : 

'  *  It  is  obvious  that  but  one  cause  of  action  existed  upon 
all  the  facts  stated  in  the  amended  complaint.  It  is  equally 
obvious  that  the  original  complaint  was  defective  in  failing 
to  state  certain  facts  going  to  show  that  at  the  time  the  injury 
was  sustained  the  parties  were  engaged  in  interstate  com- 
merce. Nothing  stated  in  the  amended  complaint  was  in  con- 
flict with  the  allegations  of  the  original  complaint.  The 
cause  of  action  upon  which  the  plaintiff  sought  to  recover 
damages  was  defectively  stated  in  the  original  complaint, 
and  the  defects  were  cured  by  the  amendment.  But  one 
cause  of  action  was  stated.  The  amendment  related  back  to 
the  original  complaint  and  became  a  part  of  it;  hence  the 
statute  of  limitations  was  no  defense.  Missouri,  K,  &  T,  R, 
Co.  V.  Wulf,  226  U.  S.  570;  Gainesville  M,  By.  v.  Vandiveff 
141  Ga.  350;  Bixler  v.  Pennsylvania  B.  Co.,  201  Fed.  553; 
Smith  V.  Atlantic  C.  L.  B,  Co.,  210  Fed.  761;  Cinci7inaii, 
N.  0.  &'  T.  P.  B,  Co.  V.  Goode,  163  Ky.  60;  Vickery  v.  B. 
Co.,  87  Conn.  634 ;  ScUeffeUn  v.  WhippU,  10  Wis.  81 ;  CaUa- 
han  V.  Chicago  <fe  N.  W.  B.  Co.  (Wis.),  154  N.  W.  449.'' 

The  court  further  says: 

**The  learned  trial  judge  below  seems  to  have  attached 
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importance  to  the  fact  that  counsel  for  appellant  stated  that 
he  intended  to  state  a  cause  of  action  under  the  state  law. 
We  think  this  statement  wholly  immaterial.  The  mental  oper- 
ations of  counsel  could  not  create  two  causes  of  action  where 
but  one  existed.  The  intent  of  the  pleader  might  be  sig- 
nificant or  helpful  in  giving  construction  to  an  allegation 
which  was  ambiguous  or  of  doubtful  meaning.  But  there  is 
no  such  question  here.  There  is  another  featu^^e  of  this  case 
which  is  worthy  of  notice.  When  the  defendant  answered 
the  original  complaint  it  set  up  the  facts  which  were  omitted 
in  the  plaintiff's  defective  complaint  and  necessary  to  perfect 
the  cause  of  action  under  the  Federal  act^  and  which  were 
afterwards  set  up  by  plaintiff  in  the  amendment  complained 
of.  The  defendant  was  therefore  in  no  way  surprised  or 
prejudiced  by  the  amendment  Doubtless  the  case  could 
have  gone  to  trial  on  the  pleadings  as  originally  framed,  and 
the  complaint  on  the  trial  amended  or  treated  as  amended 
in  accordance  with  the  issues  made  by  the  pleadings  as  orig- 
inally framed.  Callahan  v.  Chicago  i&  N.  W,  B.  Co.  (Wis.), 
154  N.  W.  449;  Bieri  v.  F anger,  139  Wis.  150;  Graher  v. 
Duluth  8,  8.  &  A.  R.  Co.,  159  Wis.  414;  Wabash  R.  R.  v. 
Hayes,  234  U.  S.  86." 

In  this  connection,  we  also  call  attention  to  the  case  of 
Vickery  v.  New  London  N.  R.  Co.  (Conn.),  89  Atl.  277,  a  re- 
cent decision  by  the  Connecticut  court.  There  also  the  defend- 
ant was  allowed  to  amend  to  bring  his  action  under  the  Fed- 
eral statute,  and  it  was  held  not  to'  be  a  statement  of  a  new 
cause  of  action.  Our  statute,  Code  Section  3600,  is  exceedingly 
liberal  in  its  terms,  allowing  a  party,  in  furtherance  of  jus- 
tice, to  amend  his  pleadings  or  proceedings  by  correcting  a 
mistake  **in  any  respect,''  or  by  inserting  *' other  allegations 
material  to  the  case."  It  also  allows  him  to  amend  his 
pleading  or  proceeding,  even  after  proof  is  offered,  fo  con- 
form them  to  the  facts  proved,  so  long  as  he  does  not  sub- 
stantially change  the  claim  or  defense.  That  the  amendment 
here  considered  does  not  introduce  any  new  cause  of  action, 
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we  think  is  abundantly  sustained  by  the  authorities. 

IV.  Counsel  argue  that  deceased  was  guilty  of  contrib- 
utory negligence  as  a  matter  of  law.  There  is  no  merit  in 
this  contention.  The  evidence  shows  that  both  fireman  and 
6.  nbjglioexnce  :       engineer  were   maintaining  the  usual  look- 

negiig^c^T^       oil*;  tt^^t  nothing  wrong  in  the  appearance 
r^htof  engi-       of  the  switch  attracted  their  attention  until 

they  were  within  200  feet  of  it;  and  that 
their  efforts  to  stop  in  time  were  then  unavailing.  It  is  con- 
ceded that,  even  after  the  wreck  took  place,  the  danger  signal 
upon  the  switdh  post  was  only  partially  displayed,  and  the 
jury  could  rightfullj^  infer  that  this  fact  reasonablj^  accounted 
for  the  failure  of  the  engine  men  sooner  to  discover  it.  More- 
over, while  it  was  their  duty  to  maintain  a  proper  lookout, 
they  had  the  right  to  believe  that  the  defendant  and  its 
servants  were  doing  their  duty  in  maintaining  the  track  in  a 
reasonably  safe  condition  for  their  use ;  and  it  is  not  for  the 
court  to  say  that  reasonable  care  on  their  part  required  them 
to  approach  the  switch  prepared  to  stop  instantly  upon  dis- 
covering their  danger.  Indeed,  had  the  jury  aflSrmatively 
found  the  deceased  negligent  in  this  respect,  it  would  be  diffi- 
cult to  find  support  therefor  in  the  record. 

V.  Most  of  the  assignments  of  error  predicated  upon 
instructions  given  and  refused,  when  tested  by  the  rules  of 
law  affirmed  in  this  opinion,  do  not  appear  to  have  been 
well  taken ;  and,  so  far  as  any  of  them  raise  any  questions 
other  than  those  already  construed  and  passed  upon,  we  find 
that  the  language  used  by  the  trial  court  is  not  open  to  the 
criticisms  made  against  it. 

VI.  It  is  finally  said  that  the  verdict  is  excessive.  De- 
fendant was  an  experienced  engineer,  earning  $175  a  month. 
He  was  a  man  in  good  health,  with  an  expectancy  of  life  of 

1314  years.  It  was  his  practice  to  turn  his 
'  excessweness!^'  wagcs  ovcr  to  his  wifc,  and  he  is  not  shown 

to  have  been  a  man  of  intemperate  or  waste- 
ful habits.     The  wife  was  left  a  widow  at  52  years  of  age. 
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and  the  verdict  in  her  favor  was  $11,150.  As  has  often  been 
said,  in  cases  of  this  nature  there  is  no  fixed  or  exact  rule 
for  measuring  the  value  of  a  human  life  or  the  damages 
resulting  from  its  loss,  to  the  estate  of  the  deceased  or  to  his 
dependents,  who  have  been  deprived  of  his  support.  Its 
estimate  is  peculiarly  for  the  jury,  and  the  court  should  not 
interfere  with  it,  save  where  its  extravagance  is  so  great  or 
so  marked  as  to  clearly  indicate  passion  or  prejudice.  The 
record  here  is  not  of  that  character,  and  we  cannot  interfere 
with  the  verdict. 

We  find  no  error  calling  for  a  reversal  of  the  judgment 
of  the  district  court,  and  it  is  therefore — Affirmed. 

Dbembr,  Gaynor  and  Preston,  JJ.,  concur. 


Kate  Bill,  Appellee,  v.  Fred  Bn.L,  Appellant. 

DIVOBCE:     Orounds — Onielty — Coimnission  of  Crime.    The  commis- 

1  sion  of  a  crime  by  a  husband,  not  against  the  wife,  but  from 
which  she  unwittingly  profited,  and  which  caused  her  worry  and 
injured  her  health,  docs  not  constitute  "cruel  and  inhuman  treat- 
ment,'' and  is  not  grounds  for  divorce  when  there  has  been  no 
conviction  of  the  husband.  So  held  where  the  husband  was  guilty 
of  embezzlement. 

DP/OBOE:    Orounds — "Habitual  DmnkeimeBS."    If  one  indulges  in 

2  the  practice  of  becoming  intoxicated  whenever  opportunity  is^  pre- 
sented, he  is  a  habitual  drunkard,  though  the  separate  intoxica- 
tions are  not  excessive  or  Hot  during  business  hours. 

DIVOBCE:     Evidence — ^Negative  Versos  Positive.     Negative  testi- 

3  mony  that  witnesses  had  not  seen  the  defendant  in  an  intoxicated 
condition  held  not  to  overcome  the  positive  testimony  of  witnesses 
that  they  had  frequently  seen  defendant  in  such  condition. 

Appeal  from  Crawford  District  Court. — F.  M.  Powers,  Judge. 

Prtoay,  April  7,  1916. 

Rehearing  Denied,  Monday,  December  18,  1916. 
Vol.  178  Ia.— 65 
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Action  for  divorce,  on  the  grounds  of  habitual  drunken- 
ness and  cruel  and  inhuman  treatment.  Decree  for  plaintiff, 
and  defendant  appeals. — Affirmed. 

L.  H,  Salinger  and  Ralph  MacLean^  for  appellant. 
J.  P.  Connor,  for  appellee. 

Peb  Curiam.  I.  The  claim  for  divorce  is  based  on 
habitual  drunkenness  after  marriage  and  cruel  and  inhuman 
treatment,  due  to  the  fact  that  defendant  embezzled  and 
appropriated  to  his  own  use  funds  belonging  to  a  voluntary 
association  of  which  he  was  treasurer;  that  he  took  and 
appropriated  goods  from  a  store  in  which  he  was  clerking 
(some  of  the  goods  being  used  by  plaintiff) ;  that  he  forged 
some  notes  and  become  a  fugitive  from  justice,  and  used  an 
assumed  name.  IMaintiff  says  that  defendant  told  her  of  his 
crime ;  told  her  that  he  had  been  lying  to  her,  and  absconded, 
leavdng  her  without  any  means  of  support ;  all  of  which  preyed 
upon  her  mind,  caused  her  to  be  nervous,  to  worr>'^  and  to 
pass  sleepless  nights,  to  the  injury  of  her  life  and  health, 
and  endangering  her  life.  A  demurrer  to  the  petition  was 
overruled,  and  defendant  then  answered,  pleading  that  his 
wife  without  excuse  abandoned  him,  and  that  she  has  since 
refused  to  return  and  live  with  him,  and  that  he  has  offered 
to  contribute  to  her  support,  but  that  she  would  not  accept 
such  contributions.  Defendant  also  moved  to  strike  from 
the  petition  all  allegations  of  cruel  and  inhuman  conduct; 
because  the  facts  alleged  do  not  in  law  amount  to  such  treat- 
ment. This  motion  was  overruled,  and  defendant  excepted. 
The  case  then  went  to  trial  on  the  issues  joined,  resulting  in 
the  decree  appealed  from.  Defendant  has  never  been  con- 
victed of  a  felony.  He  was  indicted  for  the  offense  of  for- 
gery, but  upon  trial  was  acquitted.  So  far  as  shown,  he  has 
not  committed  any  of  the  other  offenses  charged,  unless  it 
be  that  he  embezzled  the  funds  of  an  association  of  which 
he  was  the  treasurer;  but,  as  this  was  made  good  by  some- 
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one,  no  prcwsecutiou  has  ever  been  instituted.  The  most  that 
can  be  claimed  is  that  defendant  confessed  to  plaintiff  the 
commission  of  certain  crimes,  from  which  she  unwittingly 
to  some  extent  profited,  and  that  this,  together  with  defend- 
ant's conduct  in  absconding  and  leaving  her,  so  preyed  upon 
her  mind  as  to  endanger  her  life  and  health. 

Does  this  constitute  such  cruel  and  inhuman  treatment 
ais  the  law  recognizes  as  a  ground  for  divorce?  Of  course, 
if  plaintiff  were  grounding  her  action  upon  desertion,  the 

defendant's  leaving  under  the  circumstances 
grounds':  discloscd  would  amount  to  a  departure  with- 

cruelty :  com- 
mission of  out  just  cause  or  excuse ;  but,  at  the  time  this 

•    crime.  '         '  , 

action  was  commenced,  the  period  of  time  nec- 
essary to  constitute  desertion  in  law  had  not  elapsed,  and 
this  was  not  made  one  of  the  grounds  for  divorce.  The 
naked  question  here  is:  Does  the  commission  of  a  crime  by 
a  husband  and  his  confession  thereof  to  his  wife  amount  to 
cruel  and  inhuman  treatment?  If  the  crime  were  against 
the  wife,  perhaps  it  would;  but  if  the  offense  is  against  a 
stranger,  we  are  constrained  to  hold  that  this  in  itself  is 
not  a  ground  for  divorce,  unless  a  conviction  follows.  Con- 
viction of  a  felony  after  marriage  is  made  a  ground  for 
divorce,  by  statute.  But  the  commission  of  an  offense  where 
there  has  been  no  conviction  is  not  enumerated  as  one  of  the 
grounds.  Unless,  then,  there  be  a  conviction,  or  the  offense 
is  against  the  wife,  it  seems  clear  that  it  is  not  for  the  wife 
to  accuse,  and  to  say  that  his  conduct  toward  her  has  been 
cruel  and  inhuman.  She  takes  her  husband  **for  better  or 
for  worse,''  and,  unless  the  crime  is  against  her,  it  is  her 
duty  to  stand  by  him,  unless,  of  course,  it  should  appear 
that  he  entered  upon  his  career  of  crime  to  annoy  or  injure 
the  wife.  The  outrage  is  not  inflicted  especially  on  the  wife, 
but  is  an  infraction  of  the  husband's  duties  to  society;  and, 
unless  there  be  a  conviction,  the  law  says  the  bonds  of  matri- 
mony must  not  be  unloosed,  no  matter  what  the  shame  or 
humiliation  of  the  wife.     Otherwise,  every  dishonorable  act 
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by  a  husband  toward  third  persons  might  be  made  a  ground 
for  divorce.  Except  for  the  defendant's  drunkenness,  of 
which  we  shall  presently  speak,  and  perhaps  his  conduct 
toward  the  wife  after  separation,  he  treated  his  wife  with 
proper  regard  and  observed  his  marital  duties,  and  it  ill 
becomes  the  wife  to  prefer  criminal  charges  against  him. 
Her  efforts  should  be  directed  toward  his  reformation,  and 
she  should  be  the  last  to  proclaim  his  vices  to  the  world, 
unless  they  are  aimed  at  her.  This  seems  to  be  the  universal 
holding  of  the  authorities.  Weaver  v.  Weaver,  77  N.  T. 
Supp.  568;  Lucas  v.  LucaSy  2  Tex.  112;  Bishop  on  Marriage 
and  Divorce,  Sec.  1550;  McClenaJian  v,  McClenaJtan  (Del.), 
80  Atl.  677;  Shamian  v.  Shannan,  18  Tex.  521;  Nelson  on 
Divorce,  Sec.  282.  Of  course,  if  the  husband's  crime  be  a 
sexual  one,  or  is  an  outrage  upon  the  wife's  family  or  her 
relations,  a  different  rule  obtains.  Fleming  v.  Fleming  (Cal.) , 
30  Pac.  566;  WrigJit  v,  Wright,  6  Tex.  3;  Davis  v.  Davis 
(Ky.),4S.  W.  822. 

II.    Habitual  drunkenness  after  marriage  is  charged,  and 

this  charge  is,  we  think,  sustained  by  sufficient  testimony. 

Except  for  one  statement  of  the  wife's,  which  it  appears  was 

2  Divorce-  inadvertently  made,  she  being  a  German  and 

habitual  ^^*  entirely  familiar  with  the  English  lan- 

drunkenness."     ^^^^   j^   appears   that,   while   both   drank 

liquor  to  some  extent  before  marriage,  the  defendant  was 
not  in  the  habit  of  doing  so  to  excess.  Indeed,  defendant 
says  that  he  has  never  drunk  to  excess.  The  preponderance 
of  the  testimony,  we  think,  shows  that,  after  his  marriage, 
and  commencing  about  a  year  thereafter,  and  down  to  the 
time  of  the  separation,  he  became  a  hard  drinker,  and  w^as 
frequently  drunk.  He  shipped  in  his  liquor  from  Omaha; 
and  at  the  time  he  left  home,  large  numbers  of  bottles  were 
found  at  his  home,  and  large  supplies  of  liquor  were  seen 
at  his  home  frequently  before  he  left.  True,  the  parties  are 
Germans,  and  given  more  or  less  to  drink.  But  this  does 
not  justify  either  husband  or  wife  in  acquiring  habits  de- 


Dec.  1916J  Bill  v.  Bill.  1029 

structive  of  the  marital  relations.  It  is  not  the  use  of  intox- 
icants, but  the  abuse  thereof  which  the  divorce  law  condemns. 
It  is  also  true  that  the  defendant  was  not  habitually  drunk, 
but  this  is  not  necessary  to  make  one  an  habitual  drunkard 
under  the  divorce  law.  One  may  refrain  from  drink  for  a 
considerable  time  and  yet  be  an  habitual  drunkard.  If  he 
has  an  irresistible  habit  of  getting  drunk,  or  indulges  in  the 
practice  of  becoming  intoxicated  whenever  the  ^opportunity  is 
presented,  he  is  an  habitual  drunkard.  Bizer  v.  Bizer,  110 
Iowa  248 ;  Wheeler  v.  Wheeler,  53  Iowa  511.  It  is  not  nec- 
essary that  he  be  staggering  drunk,  or  that  he  become  drunk 
during  business  hours.  Wheeler  case,  supra;  State  ex  rel. 
Cosson  V.  Baughn,  162  Iowa  308;  Richards  v.  Richards,  19 
111.  App.  465 ;  McGill  v.  McOill,  19  Fla.  341. 

Direct  testimony  as  to  defendant's  frequent  intoxica- 
tion is  in  the  record,  and,  aside  from  his  denials,  he  in  a 
general  way  relies  upon  testimony  from  those  who  knew  him 
3  Divorce  •  evi-     before  he  left  his  wife,  to  the  effect  that  they 

uve^verSuf*'      had  uot  oftcu  sccu  him  intoxicated,  if  at  all. 

posiuve.  S\x(t\i  testimony  is  largely  negative  in  char- 

acter, and  does  not  overcome  the  affirmative  testimony  of 
those  who  testified  that  they  frequently  saw  him  in  an  intox- 
icated condition.  Richards  v,  Richards,  supra;  McOill  v. 
McOill,  supra;  Murphy  v.  People,  90  111.  59.  We  shall  not 
set  out  the  testimony  on  which  we  base  our  conclusions.  The 
trial  court  had  the  advantage  of  the  presence  of  the  parties 
and  their  witnesses,  and  the  record  itself  is  in  support  of  the 
conclusion  reached  by  it  on  this  issue.  The  decree  must 
therefore  be,  and  it  is — Affirmed, 

Evans,  C.  J.,  Deemer,  Ladd,  Weaver  and  Preston,  JJ., 
concur. 
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Eva  E.  Cook,  Administratrix,  Appellee,  v.  Union  Pacific 

Railroad  Company,  Appellant. 

BIASTEB  AND  S£BVAKT:     Statutory  Begtdation— Fedecal  Safety 

1  Appliance  Act — Construction — "Giabiions."  The  Federal  Safety 
Appliance  Act>  since  July  1,  1911,  has  absolutely  prohibited  any 
interstate  common  carrier  from  using  any  car  "having  ladders,'' 
unless  such  car  is  "equipped  with  secure  handholds  or  grabirons 
on  their  roofs  at  the  top  of  such  ladders."  (Section  2,  Supple- 
mental Act  of  April  14,  1910,  36  Stat,  at  L.,  p.  298.)  Section  3 
of  said  Supplemental  Act,  directing  the  Interstate  Commerce  Com- 
mission to  designate  standards  for  said  appliances,  and  to  extend 
the  time  in  which  such  appliances  may  be  applied  on  "cars  actu- 
ally in  service  upon  the  date  of  the  passage  of  this  act,"  in  no 
wise  limits  the  parent  prohibition  of  said  Section  2,  such  grante*! 
extension  being  only  a  grant  of  time  in  which  to  change  from  the 
carrier's  conception  of  a  "secure"  handhold,  etc.,  to  the  standard 
fixed  by  the  commission. 

MASTER  AND  SEBVANT:   Pleadings— Statatory  Exceptions.  When 

2  a  statute  gives  a  cause  of  action  and,  in  a  subsequent  section 
thereof,  provides  for  an  exception,  such  exception  becomes  a  mat- 
ter of  defense  to  be  pleaded  and  proven  by  him  who  relies  thereon. 
So  held,  arguendo^  as  to  a  contention  as  to  the  proper  construction 
of  an  act  supplementary  to  the  Federal  Safety  Appliance  Act. 

NEGLIGENCE:     Proximate  Cause — Establishing  Theory.    Facts  and 

3  circumstances  sufficient  to  , establish  a  theory  must  be  (a)  con- 
sistent with  such  theory,  and  (b)  inconsistent  with  any  other  rea- 
sonable theory.  Evidence  reviewed,  and  held  sufficient  to  establish 
that  deceased  met  his  death  from  an  insecure  grabiron  on  top  of  a 
freight  car. 

PRINCIPLE  APPT.IED:  An  interstate  freight  train,  during  a 
heavy  wind,  passed  eastward  at  from  85  to  45  miles  an  hour, 
through  a  town  and  without  stop.  Deceased,  a  brakeman,  was 
seen  on  the  south  side  of  the  top  of  a  car,  where  it  was  his  duty 
to  be,  leaning  forward  and  facing  the  east,  and  sitting  on  the 
edge  of  the  car  and  near  and  west  of  a  descending  ladder.  With 
his  left  hand,  ho  was  holding  onto,  and  bracing  himself  with, 
something  which  came  out  from  the  edge  of  the  car  near  the  top 
of  the  ladder,  at  which  latter  point  the  Federal  Safety  Appliance 
Act  required  a  secure  grabiron.     Tlie  train   appeared  to  take  up 
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slack  or  increase  its  speed,  and  instantly-  deceased  lurched  forward 
and  disappeared  in  the  dust.  An  onlooker,  as  the  car  on  which 
deceased  had  been  seen  passed  him,  saw  what  looked  like  a  grab- 
iron  hanging  from  the  car  seven  or  eight  inches,  and  at  the  point 
where  deceased  had  been  seen  when  he  fell.  Other  witnesses  said 
they  saw  deceased  take  hold  of  the  grabiron  on  top  of  the  car. 
This  testimony  was  modified,  to  a  greater  or  less  extent,  on  cross- 
examination,  and  there  was  testimony  contradictory  and  incon- 
sistent therewith.  The  train  crew  learned  of  the  accident  at  the 
next  station.  A  hasty  examination  was  then  made  of  the  entire 
train,  with  no  particular  car  in  mind,  and  there  was  testimony 
that  no  loose  handholds  were  discovered.  Held  sufficient  to  sup- 
port a  finding  (a)  that  there  was  an  insecure  handhold  on  the  car 
on  which  deceased  was  sitting,  and  (b)  that  such  insecure  hand- 
hold was  the  proximate  cause  of  the  death  of  deceased. 

MASTER  AND  SEBVAKT:  Assumption  of  Bisk — ^Interstate  Com- 
4  mezce — ^Insecure  Orabixons.  The  imposition,  by  the  Federal 
Safety  Appliance  Act,  of  an  absolute,  unqualified  duty  to  main- 
tain secure  handholds  and  grabirons  on  interstate  cars,  leaves  no 
room  for  the  application  of  the  doctrine  of  assumption  of  risk  by 
remaining  in  the  employment  with  knowledge  that  the  law  was 
not  complied  with. 

Appeal  from  Pottawattamie  District  Court, — 0.  D.  Wheeler, 

Judge. 

Thursday,  June  20,  1916. 

Rehearing  Denied,  Tuesday,  December  18,  1916. 

Action  to  recover  damages  for  personal  injury,  based 
on  the  Federal  Employers'  Liability  Act.  Opinion  states  the 
facts.  Verdict  and  judgment  for  the  plaintiflP.  Defendant 
appeals. — Affirmed. 

Edson  Rich,  A.  G,  Ellick  and  George  S,  Wriglit,  for  ap- 
pellant. 

Mayne  &  Green  and  Tlwmas  Q.  Harrison^  for  appellee. 

Oaynor,  J. — Plaintiff  brings  this  action  as  administratrix 
of  the  estate  of  one  Paul  0.  Cook,  under  the  provisions  of  the 
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Federal  Employers'  Liability  Act.  She  brings  it  for  the 
benefit  of  herself,  as  surviving  widow,  and  for  the  benefit  of 
six  minor  children  under  the  age  of  fourteen  years,  claim- 
ing that  they  are  all  wholly  and  solely  dependent  on  the 
deceased  for  maintenance  and  support.  As  a  ground  for 
action,  she  claims  that,  on  the  21st  day  of  March,  1913,  Cook 
was  in  the  employ  of  the  defendant  as  a  brakeman  on  one  of 
defendant's  freight  trains  moving  from  Grand  Island,  Ne- 
braska, to  Council  Bluffs,  Iowa ;  that,  when  the  train  on  which 
he  was  riding  reached  Central  City,  Nebraska,  he  was  on 
the  top  of  one  of  the  cars,  pursuing  his  duty  as  brakeman, 
and  was  sustaining  himself  by  holding  onto  a  handhold  or 
grabiron  on  the  roof  of  the  car,  at  the  top  of  the  ladder, 
which  extended  down  the  side  of  the  car ;  that,  while  he  was 
so  sustaining  himself,  the  handhold  or  grabiron,  not  being 
secure,  gave  way  by  reason  thereof,  and  deceased  fell  violently 
to  the  ground,  and  received  injuries  which  caused  his  death ; 
that  the  deceased  was  not  guilty  of  any  fault  or  negligence 
on  his  part  contributing  to  his  injury  and  death,  but  his 
injury  and  death  were  due  to  the  negligence  of  the  defendant 
in  this:  that  the  handhold  or  grabiron  on  the  roof  of  the  car 
on  which  he  was  seated,  of  which  he  had  hold  just  prior  to 
the  accident,  was  not  secure,  as  required  by  law,  but,  on  the 
contrary,  was  unsafe  and  insecure ;  that  by  reason  of  his  death 
she  has  suffered  damages. 

Defendant,  answering  this  petition,  admits  sufficient  facts 
to  bring  the  case  within  the  Federal  Employers'  Liability 
Act;  admits  that  Cook  was  an  employee  in  the  service  of 
the  defendant  as  brakeman ;  admits  that  he  came  to  his  death 
near  the  town  of  Central  City,  Nebraska,  on  March  21,  1913; 
but  alleges  that  his  death  resulted  from  dangers  and  risks 
which  were  open,  obvious,  apparent  and  known  to  the  de- 
ceased, and  which  were  incident  to  his  employment,  and 
assumed  by  him;  that  he  was  guilty  6f  negligence  which 
proximately  contributed  to  his  death.  Defendant  further 
alleges  that,  on  March  13,  1911,  the  Interstate  Commerce 
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Commission  of  the  United  States  extended  the  period  of  time 
within  which  defendant  and  all  common  carriers  were  re- 
quired to  comply  with  the  provisions  of  the  Safety  Appliance 
Act,  in  so  far  as  the  act  required  defendant  to  equip  its 
freight  cars  with  roof  handholds  at  the  top  of  the  ladder. 
Defendant  also  filed  a  general  denial  to  all  the  allegations 
of  plaintiff's  petition  not  specially  admitted. 

Upon  the  issues  thus  tendered,  the  cause  was  tried  to  a 
jury,  and  a  verdict  returned  for  the  plaintiff.  From  this 
verdict,  judgment  being  entered,  defendant  appeals. 

The  first  question  presented  involves  the  sufficiency  of 
the  evidence  to  sustain  the  verdict,  and  on  this  point  it  is 
contended  that  there  was  not  sufficient  evidence  to  show  that 
there  was,  in  fact,  an  insecure  handhold  on  the  top  of  the 
car  from  which  deceased  fell,  and,  if  such  is  shown  to  be 
the  fact,  the  evidence  does  not  affirmatively  show  that  the 
insecure  handhold  was  the  proximate  cause  of  his  fall  from 
the  car  and  the  injuries  consequent  thereupon.  Or,  in  other 
words,  that  the  proofs  offered  and  introduced  by  the  plaintiff 
do  not  sustain  the  issue  tendered  by  the  plaintiff  upon  which 
she  predicates  her  right  to  recover. 

The  second  question  involves  the  construction  to  be  given 
to  the  act  of  the  Interstate  Commerce  Commission  in  extend- 
ing the  time  for  compliance  with  the  provisions  of  the  act§ 
of  Congress  requiring  cars  to  be  equipped  with  handholds  or 
grabirons  on  the  top,  with  this  further  question  involved: 
Conceding  that  the  act  of  the  Interstate  Commission  appUed 
to  certain  cars  used  by  the  defendant,  and  extended  the 
duty  of  complying  with  the  requirements  of  the  act  of  Con- 
gress until  July  1,  1916,  on  whom  rested  the  burden  of  proof 
to  show  that  this  car,  if  not  supplied  with  secure  handholds, 
came  under  the  exception,  and  not  under  the  rule  of  the 
statute?    We  will  take  up  the  second  proposition  first. 

The  foundation  of  the  present  Safety  Appliance  Act  was 
passed  and  approved  March  2,  1893.     See  27  Statutes  at 
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Large  531,  Chapter  196.     This  act  was  passed  to  promote 

1.  MASTER  AND        ^^^  safcty  of  employees,  by  compelling  com- 

utory^e^u-'"    ^^^  camers  engaged  in  interstate  commerce 

sa?et^Applti      to  equip  their  cars  with  automatic  couplers 

stnfction':*^^'^"     and  continuous  brakes,  and  their  locomotives 

with  driving  wheel  brakes,  and  for  other  pur- 
poses.   Section  4  of  this  chapter  provides : 

''That  from  and  after  the  first  day  of  July,  1895,  until 
otherwise  ordered  by  the  Interstate  Commerce  Commission, 
it  shall  be  unlawful  for  any  railroad  company  to  use  any 
car  in  interstate  commerce  that  is  not  provided  with  secure 
grabirons  or  handholds  in  the  ends  and  sides  of  each  car  for 
greater  security  to  men  in  coupling  and  uncoupling  cars." 

Certain  amendments  were  made  to  this  statute,  and  ap- 
proved April  14,  1910,  and  March  4,  1911.  These  may  be 
found  in  36  Statutes  at  Large,  pages  298  and  1397  respec- 
tively. It  will  be  noted  that  there  is  no  provision  in  these 
acts  relating  to  handholds  on  top  of  cars.  An  act  approved 
April  14,  1910,  supplemented  the  act  hereinbefore  referred 
to,  and  is  found  in  36  Statutes  at  Large,  at  page  298.  The 
sections  material  to  this  controversy  are  Sections  2  and  3  of 
Chapter  160  of  this  act,  which  provide: 

**Sec.  2.  That  on  and  after  July  1st,  1911,  it  shall  be 
unlawful  for  any  common  carrier  subject  to  the  provisions 
of  this  act,  to  haul,  or  permit  to  be  hauled  or  used  on  its 
line,  any  car  subject  to  the  provisions  of  this  act  not 
equipped  with  appliances  provided  for  in  this  act,  to  wit: 
All  cars  must  be  equipped  with  secure  sill  steps  and  efficient 
hand  brakes;  all  cars  requiring  secure  ladders  and  secure 
running  boards  shall  be  equipped  with  such  ladders  and  run- 
ning boards,  and  all  ears  having  ladders  shall  also  be  equipped 
with  secure  handholds  or  grabirons  on  their  roofs  at  tho 
tops  of  such  ladders:  Provided  that,  in  the  loading  and 
hauling  of  long  commodities,  requiring  more  than  one  car, 
the  hand  brakes  may  be  omitted  on  all  save  one  of  the  cars 
while  they  are  thus  combined  for  such  purpose. 
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'*Sec.  3.  That  within  six  months  from  the  passage  of 
this  act,  the  Interstate  Commerce  Commission,  after  hear- 
ing, shall  designate  the  number,  dimensions,  location,  and 
manner  of  application  of  the  appliances  provided  for  by 
Section  2  of  this  act  and  Section  4  of  the  act  of  March  2, 
1893,  and  shall  give  notice  of  such  designation  to  all  com- 
mon carriers  subject  to  the  provisions  of  this  act  by  such 
means  as  the  commission  may  deem  proper,  and  thereafter 
said  number,  location,  dimensions  and  manner  of  application 
as  designated  by  said  commission  shall  remain  as  the  stand- 
ards of  equipment  to  be  used  on  all  cars  subject  to  the  pro- 
visions of  this  act,  unless  changed  by  an  order  of  said  Inter- 
state Commerce  Commission,  to  be  made  after  full  hearing 
and  for  good  cause  shown;  and  failure  to  comply  with  any 
such  requirement  of  the  Interstate  Commerce  Commission 
shall  be  subject  to  a  like  penalty  as  failure  to  comply  with 
any  requirement  of  this  act:  Provided,  That  the  Interstate 
Commerce  Commission  may,  upon  full  hearing  and  for  good 
cause,  extend  the  period  within  which  any  common  carrier- 
shall  comply  with  the  provisions  of  this  section  with  respect 
to  the  equipment  of  cars  actually  in  service  upon  the  date 
of  the  passage. of  this  act.  Said  commission  is  hereby  given 
authority,  after  hearing,  to  modify  or  change,  and  to  pre- 
scribe the  standard  height  of  drawbars  and  to  fix  the  time 
within  which  such  modification  or  change  shall  become  effect- 
ive and  obligatory,  and  prior  to  the  time  so  fixed  it  shall  be 
unlawful  to  use  any  car  or  vehicle  in  interstate  or  foreign 
traflSc  which  does  not  comply  with  the  standard  now  fixed 
or  the  standard  so  prescribed,  and  after  the  time  so  fixed  it 
shall  be  unlawful  to  use  any  car  or  vehicle  in  interstate  or 
foreign  traffic  which  does  not  comply  with  the  standard  so 
prescribed  by  the  commission." 

Subsequent  to  the  passage  of  this  act,  and  on  March  13, 
1911,  the  Interstate  Commerce  Commission,  in  pursuance  of 
the  authority  vested  in  it  by  Section  3,  last  above  quoted, 
designated  the  dimensions,  location  and  manner  of  application 
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of  roof  handholds;  and,  on  the  same  day,  and  in  pursuance 
of  the  authority  vested  in  them  under  said  section,  made 
and  enacted  the  following: 

'*  Carriers  are  granted  an  extension  of  five  years  from 
July  1,  1911,  to  change  and  apply  all  other  appliances  on 
freight  train  cars  to  comply  with  the  standards  prescribed  in 
said  order,  except  when  a  car  is  shopped  for  work,  amounting 
to  practically  rebuilding  body  of  car,  it  must  then  be 
equipped  according  to  the  standards  prescribed  in  said  order 
in  respect  to  handholds,  running  boards,  ladders,  sill  steps 
and  brake  staffs:  provided,  that  the  extension  of  time  herein 
granted  is  not  to  be  construed  as  relieving  carriers  from 
complying  with  the  provisions  of  Section  4  of  the  Act  of 
March  2, 1893,  as  amended  April  1, 1896,  and  March  2, 1903." 

Analyzing  these  statutes,  we  find  that  Section  4  of  the 
Act  of  March  2, 1893,  27  Statutes  at  Large  531,  required  that 
all  cars  engaged  in  interstate  commerce  should  be  provided 
with  secure  grabirons  or  handholds  in  the  ends  and  sides  of 
the  car,  and  made  it  unlawful  to  operate  a  car  without  grab- 
irons  and  handholds  as  required. 

Section  2  of  the  Act  of  April  14,  1910,  36  Statutes  at 
Large  298,  added  further  duty  in  respect  to  handholds,  and 
provided  for  secure  grabirons  or  handholds  on  the  top  of  the 
cars,  or  on  the  roof  of  the  cars  at  the  top  of  the  ladders, 
and  prohibited  the  use  of  cars  without  such  handholds. 
Neither  of  these  sections  provided  anything  further  touching 
these  handholds,  except  that  they  should  be  on  the  ends  and 
sides  and  top  ot  the  car,  and  securely  fastened. 

Sectioif  3  of  the  last  act  provided  that  the  Interstate 
Commerce  Commission,  within  six  months  after  the  passage 
of  the  act,  should  fix  uniform  standards,  which  should  remain 
thereafter  as  the  standards  of  equipment  to  be  used  on  all 
cars.  The  statute  required  the  handholds.  It  was  given  to 
the  commission  to  fix  the  standards  of  equipment  to  comply 
with  the  requirements  of  the  statute.  Congress  made  it  a 
duty  to  provide  secure  handholds,  and  ordered  their  use,  and 
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it  was  given  to  the  Interstate  Commerce  Commission  to  fix 
later  the  standards. 

The  duty  to  provide  secure  handholds,  required  by  the 
act,  became  operative  on  the  1st  day  of  July,  1911,  and 
rested  upon  the  company  as  to  all  cars  put  in  use  and  oper- 
ated after  that  date.  Later,  when  the  commissioners  had 
acted  and  had  fixed  a  standard,  then  it  became  the  duty  of 
the  company  to  change,  and  equip  their  cars  with  the  same 
appliances,  in  accordance  with  the  standard  fixed.  There 
were  many  cars  in  actual  use  at  the  time  the  Act  of  1910 
was  passed.  Many  of  these  cars  continued  in  actual  use, 
no  doubt,  up  to  the  time  this  act  became  effectual.  This 
act  was  approved  April  14,  1910.  That  provision  requiring 
the  placing  of  handholds  did  not  go  into  effect  until  July  1, 
1911.  Section  2  of  the  act  required  handholds  to  be  securely 
fastened  on  the  roof  of  the  car  at  the  top  of  the  ladder, 
from  and  after  that  date.  It  will  be  noticed  that  carriers 
were  given  more  than  a  year  in  which  to  equip  their  cars 
with  these  secure  handholds  at  the  top  of  the  ladder,  before 
the  requirement  became  binding  upon  them.  This,  no  doubt, 
to  enable,  them  to  place  these  handholds  iit  compliance  with 
the  statute  by  the  time  the  statute  went  into  effect.  There- 
fore, many  of  these  cars  must  have  been  equipped  to  comply 
with  this  section  at  the  time  the  act  took  effect. 

Later,  when  the  commission  had  acted  and  had  fixed 
the  dimension  and  location  of  these  handholds,  then  it  became 
the  duty  of  the  carriers  to  change  their  handholds  to  comply 
with  the  standard  so  fixed.  No  doubt  it  was  conceived  that 
a  change  of  this  character  might  take  some  time;  so  the 
Interstate  Commerce  Commission  was  given  power  to  extend 
the  time  for  making  these  changes  to  comply  with  the  stand- 
ard fixed  by  the  commission.  Assuming  that  the  carriers 
had  complied  with  the  requirements  of  Section  2  and  placed 
secure  handholds  at  the  top  of  the  ladders,  we  must  assume 
that,  at  the  time,  all  cars  that  were  put  in  use  were  supplied 
with  handholds  at  the  top  of  the  ladders,  to  comply  with 
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the  requirements  of  Section  2.  As  to  these  cars  so  equipped, 
it  was  given  to  the  commission  to  extend  the  time  in  which 
changes  could  be  made  to  comply  with  the  standards;  so  it 
was  provided  that  the  commission  might  extend  the  period, 
after  adopting  a  standard,  to  enable  the  carriers  to  change 
their  equipment  to  comply  with  the  standard  fixed,  but  only 
as  to  cars  actually  in  service  upon  the  date  of  the  passage  of 
the  act.  It  was  under  this  power  given  the  commission  that 
they  granted  an  extension  of  five  years  to  change  and  apply 
these  handholds  to  meet  the  requirements  of  the  standard 
fixed  by  the  commission. 

The  commissioners  were  not  given  authority  to  suspend 
the  provisions  of  Section  2  of  the  Act  of  April  14,  1910, 
or  the  provisions  of  Section  4  of  the  Act  of  March  2,  1893. 
The  authority  given  the  commission,  as  said  before,  was  to 
fix  standards,  and  then  to  extend  the  time  in  which  the 
companies  might  adjust  themselves  to  the  new  standards,  or 
to  the  standards  fixed,  by  changing  the  handholds,  already 
required  and  undoubtedly  on  the  cars,  to  comply  with  the 
standards  so  fixed.  Six  months  were  given  the  commissioners 
to  fix  the  standards.  They  did  not  fix  the  standar^  until 
nearly  a  year  afterwards;  and,  at  the  time  they  fixed  the 
standards,  they  made  an  order  extending  th«  time  for  five 
years  in  which  to  change  and  apply  all  other  appliances  on 
freight  cars,  to  comply  with  the  standards  prescribed  in  the 
order  made  by  the  commissioners  on  all  cars  in  use  at  the 
time  of  the  taking  effect  of  the  act  of  Congress  requiring 
the  placing  of  handholds.  The  standards  fixed  by  the  com- 
missioners, by  the  very  act  that  authorized  them  to  fix  stand- 
ards, said  that,  thereafter  (that  is,  after  the  standards  were 
fixed),  they  should  remain  as  the  standards  of  equipment, 
and  a  failure  to  comply  with  the  standards  so  fixed,  after 
they  were  fixed,  subjected  the  offending  party  to  a  like  pem- 
alty  as  for  a  failure  to  comply  with  the  requirements  of 
the  act  itself. 

It  would  seem,  therefore,  that  the  extension  of  time  given 
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by  the  Interstate  Commerce  Commission  relied  upon,  would 
not  relieve  the  company  of  the  obligation  to  discharge  the 
duty  imposed  upon  it  by  the  second  section  of  this  act.  It 
could  not  be  claimed  that,  if  the  commissioners  had  never 
fixed  the  standards,  the  company  would  be  immune  from 
punishment  if  they  failed  to  comply  with  the  requirements 
of  Section  2,  and  provided  cars  having  ladders  with  secure 
handholds  or  grabirons  on  the  roof  at  the  top  of  the  ladders ; 
nor  could  it  be  claimed  that,  if  the  Interstate  Commerce  Com- 
mission had  failed  to  make  any  extension  of  time,  then  the 
company  would  be  relieved  of  the  duty  to  comply  with  Section 
2,  touching  handholds,  even  as^to  cars  which  were  in  use 
at  the  time  of  the  passage  of  the  act. 

We  are  inclined  to  think  that  the  power  given  to  the 
Interstate  Commerce  Commission  to  extend  the  time  in  which 
common  carriers  were  required  to  comply  with  the  provisions 
of  the  act,  related  only  to  those  provisions  of  Section  3  touch- 
ing the  standards  to  be  fixed  by  the  Interstate  Commerce 
Commission.  Or,  in  other  words,  it  was  intended  that,  when 
the  Interstate  Commerce  Commission  fixed  the  standards,  all 
companies  should  change  so  as  to  comply  with  those  stand- 
ards in  equipping  their  cars;  that,  as  to  the  cars  already 
in  use,  or  in  use  at  the  time  of  the  taking  effect  of  the  act, 
the  commissioners  could  extend  the  time  for  changing  the 
equipment  to  comply  with  the  standards.  What  the  commis- 
sioners undertook  to  do  was  to  grant  to  carriers  an  extension 
of  five  years  in  which  to  change  appliances  on  freight  train 
cars,  to  comply  with  the  standards  prescribed  in  the  order. 
All  cars  put  in  use  after  the  act  went  into  effect,  must  be 
equipped  as  the  act  required.  All  cars  practically  rebuilt 
were  required  to  be  equipped  according  to  these  standards 
fixed  by  the  commission.  The  authority  delegated  to  the  com- 
missioners was  to  fix  standards,  and  to  extend  the  time  ir 
which  carriers  who  had  cars  already  in  use  at  the  time  of 
the  act  should  comply  with  these  standards,  and  equip  their 
cars  in  accordance  with  the  requirements  of  the  standards. 
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Until  the  commissioners  met  and  fixed  the  standards,  the  law 
did  not  require  any  particular  standards,  but  said  that  the 
handholds  should  be  placed  as  required  by  the  act^  and  be 
secure. 

The  act  provided  a  penalty  for  a  violation  of  Section  2, 
requiring  handholds  securely  fastened  on  the  roof  of  the  car. 
Section  3  provided  a  like  penalty  for  a  failure  to  equip  the 
car  according  to  standards  fixed  by  the  c(»nmis8ioners,  for 
the  act  says : 

"Failure  to  comply  with  any  such  requirement  of  the 
Interstate  Commerce  Commission  fixing  the  standards  shall 
be  subject  to  a  like  penalty  as  failure  to  comply  with  any 
requirement  of  this  act." 

We  are  inclined  to  think  that  the  authority  given  the 
Interstate  Commerce  Commission,  and  the  act  of  the  Inter- 
state Commerce  Commission  in  extending  the  time,  did  not 
relieve  railroad  companies  from  complying  with  the  provisions 
of  Section  2,  requiring  securely  fastened  grabirons  on  the 
roof,  but  did  give  authority  to  the  commissioners  to  extend 
the  time;  and  they  did  extend  the  time  in  which  the  com- 
panies operating  cars  at  the  time  the  act  went  into  eflfect 
were  to  make  the  changes  in  equipment,  to  comply  with  the 
standards  required  by  the  order  of  the  commissioners.  How- 
ever this  may  be,  it  is  certain  that  the  act  gave  to  the  com- 
missioners only  the  right  to  extend  the  time  for  compliance 
with  Section  3  and  the  provisions  of  the  commission  fixing 
standards,  as  to  cars  that  were  in  actual  use  at  the  time  the 
act  >\"«ent  into  effect. 

The  defendant  alleges,  proves  and  relies  upon  the  fact 
that  the  Interstate  Commerce  Commission  took  action  under 
delegated  power  found  in  Section  3,  and  fixed  the  standards 
to  be  used  by  the  companies  thereafter;  that  it  extended  the 
time  within  which  common  carriers  should  comply  with  the 
provisions  of  Section  3  and  the  standards  fixed  by  the  com- 
missioners, under  the  authority  of  this  section.  The  company 
seeks  to  shield  itself  from  liability  for  a  failure  to  comply 
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with  the  requirements  of  Section  2,  by  showing  this  act  of 
the  Interstate  Commerce  Commission,  extending  the  time  for 
changing  appliances  to  comply  with  the  standards,  and  says 
that  the  period  fixed  in  the  order  of  the  commission  had  not 
arrived  at  the  time  the  accident  occurred.  Assume  this  to 
be  true,  and  that,  after  the  passage  of  the  act  requiring 
handholds  on  the  roof  at  the  top  of  the  ladder  went  into 
effect,  the  commissioners  met  and  fixed  the  standards  of  con- 
struction, and  extended  the  time  in  which  changes  might  be 
effected  to  comply  with  the  standard,  of  what  avail  is  this  to 
the  defendant?  This  might  be  available  if  liability  were 
predicated  on  a  failure  to  have  a  standard  handhold — one 
that  complied  with  the  standard  fixed  by  the  conunissioners. 
This  would  be  available  for  the  reason  that  the  time  had  not 
arrived,  under  the  order  of  the  commissioners,  for  the  change 
to  standard  handholds.  Concede  that  it  was  not  required 
to  have  standard  handholds  at  the  time  of  the  accident :  this 
is  no  defense  to  a  charge  that  it  failed  to  comply  with  the 
requirements  of  Section  2,  which  required  a  handhold  at  the 
top  of  the  ladder  on  the  roof  of  the  car,  securely  fastened. 
The  record  discloses,  and  the  contention  is,  that  it  did  have  a 
handhold  on  the  roof  of  the  car  at  the  top  of  the  ladder,  but 
that  this  handhold  was  not  securely  fastened,  as  required  by 
this  section.  The  basis  of  the  claim  is  that  it  had  a  handhold 
on  the  roof  of  the  car  at  the  top  of  the  ladder,  but  that  this 
handhold  was  insecure,  and  was  the  proximate  cause  of  plain- 
tiff's fall  to  his  death.  It  was  required  to  have  such  a  hand- 
hold on  the  top  of  its  cars  from  and  after  the  first  of  July, 
1911.  If  it  failed  in  this,  it  failed  in  its  duty,  although  not 
required,  at  the  time  of  the  accident,  to  have  it  of  standard 
make.  We  may  concede  that  it  had  not  complied  with  the 
standards  fixed  by  the  Interstate  Commerce  Commission, 
although  there  is  no  evidence  on  this  point.  We  may  concede 
that  it  was  not  required  to  comply  with  the  order  of  the 
commission,  at  the  time  of  the  accident,  because  of  the  exten- 
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sion  of  time  to  make  the  change  as  to  the  standard ;  and  yet 
the  plaintiff's  ease  remains,  if  sustained  by  proof  that 
deceased  came  to  his  death  by  the  failure  of  the  company  to 
have  on  the  roof  of  its  car,  at  the  top  of  the  ladder,  a  secure 
handhold  or  grabiron.  Section  2  of  the  act  makes  it  the  duty 
of  the  company  to  have  secure  handholds  or  grabirons  on  the 
roof  at  the  top  of  the  ladder.  It  follows,  therefore,  that  the 
.extension  of  time  granted  by  the  commissioners  relates  only 
to  cars  in  actual  use  at  the  time  of  the  taking  effect  of  the 
act  which  required  the  putting  on  of  handholds.  The  exten- 
sion does  not  relieve  the  company  from  the  duty  of  main- 
taining secure  handholds  until  the  end  of  the  extension,  but 
the  extension  relates  only  to  changing  the  handholds,  so  as 
to  comply  with  the  standards  fixed. 

Even  if  we  were  to  accept  the  defendant's  contention, 
and  say  that  the  time  granted  by  the  commissioners  related 
to  all  cars  in  actual  use  at  the  time  of  the  taking  effect  of 

2  Master  AND  ^^^  ^^*»  ^^^  *^^^  ^^  ^^^^  rested  Upon  the 
fngafsta'tutory"  Company  to  have  either  secure  or  standard 
exceptions.  ]iandholds  on  the  roof  of  such  cars,  at  the 

top  of  the  ladder,  at  the  time  of  the  accident,  yet  we  are 
met  with  the  proposition  that  this  act  could,  even  under 
defendant's  theory,  relate  only  to  cars'  that  were  in  actual 
use  at  the  time  of  the  taking  effect  of  the  act.  These  ears, 
then,  if  defendant's  contention  is  accepted,  are  to  be  excepted 
from  the  duty  imposed  on  carriers  by  Section  2,  and  excepted 
from  that  rule  because  of  the  action  of  the  commissioners. 
There  is  no  evidence  that  the  car  in  question  was  in  actual 
use  at  the  time  of  the  taking  effect  of  the  act.  There  is  no 
evidence  that  this  car  comes  within  the  exception  that  relieved 
the  company  from  having  the  handholds  required  at  the  time 
of  the  accident.  The  defendant,  seeking  to  avail  itself  of 
this  exception,  has  the  burden  of  proving  that  it  is  within  the 
exception,  and  that  this  car  was  one  of  the  cars  to  which 
the  extension  applied.  There  is  no  evidence  upon  this  point. 
We  cannot  assume  that  this  car  was  within  the  exception. 
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The  duty  imposed  by  Section  2  is  general,  and  rested  upon 
every  company,  from  and  after  the  Ist  of  July,  1911;  and, 
if  defendant  desired  to  avail  itself  of  its  own  contention,  it 
should  have  brought  within  the  exception  the  car  complained 
of,  to  get  the  benefit  of  the  extension.  It  is  a  general  rule 
thitt,  where  an  action  is  predicated  upon  a  statute  to  which 
there  is  an  exception  or  proviso,  if  the  proviso  or  exception 
be  found  in  a  separate  section,  or  in  a  subsequent  and  sub- 
stantive enactment,  it  is  a  defense,  and,  if  relied  upon,  the 
facts  that  bring  it  within  the  exception  must  be  pleaded  and 
proven.  This  is  a  rule  of  general  application.  See  First 
National  Bank  of  Davenport  v.  Baker,  57  Iowa  197;  State 
V.  Van  Vliet,  92  Iowa  476.  On  this  branch  of  the  case,  we 
must,  therefore,  hold  against  the  defendant's  contention. 

As  pertinent  to  the  controversy  provoked  by  this  action, 
though  not  directly  bearing  on  the  matters  herein  discussed, 
we  call  attention  to  the  following  cases :  Chicago,  B.  &  Q,  R, 
Co.  V.  United  States,  220  U.  S.  559  (55  L.  Ed.  583) ;  St.  Louis, 
I.  M.  &  8.  R.  Co.  V.  Taylor,  210  U.  S.  281  (52  L.  Ed.  1061). 
In  this  last  case,  it  is  said : 

**The  Congress,  not  satisfied  with  the  common-law  duty 
and  its  resulting  liability,  has  prescribed  and  defined  the  duty 
by  statute.  .  .  .  The  obvious  purpose  of  the  legislature 
was  to  supplant  the  qualified  duty  of  the  common  law  with 
an  absolute  duty,  deemed  by  it  more  just.  If  the  railroad 
does,  in  point  of  fact,  use  cars  which  do  not  comply  with 
the  standard,  it  violates  the  plain  prohibitions  of  the  law, 
and  there  arises  from  that  violation  the  liability  to  make 
compensation  to  one  who  is  injured  by  it.'' 

See  also  Texas  '&  P.  R.  Co.  v.  Rigsby,  36  Sup.  Ct.  Rep. 
482. 

Some  of  the  fact  questions  are  not  in  dispute.    It  is  not 

disputed  that  the  deceased  was  and  had  been  an  employee 

•   T^T-,^,,^-vr^.       of  and  in  the  service  of  the  defendant,  as 

cISseftitab-      brakeman,  prior  to  and  at  the  time  of  his 

ushing  theory,     ^^^^j^.  ^^^^^  ^^  ^j^^  gist  day  of  March,  1913, 
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he  was  so  engaged  upon  one  of  defendant's  freight  trains ;  that 
the  train  was  employed  in  interstate  commerce;  that,  while 
the  train  was  in  motion,  it  was  the  duty  of  the  deceased,  as 
brakeman,  to  go  over  the  top  of  the  cars  and  upon  the  ladders 
on  the  sides  of  the  cars ;  that,  when  the  train  reached  Central 
City,  Nebraska,  it  was  the  duty  of  deceased  to  be  on  the 
top  of  the  car,  for  purposes  connected  with  his  employment; 
that  he  fell  from  the  car  while  so  engaged,  and  received 
injuries  from  which  he  died;  that  the  plaintiff  is  adminis- 
tratrix of  his  estate,  and  brings  this  action  for  and  in  behalf 
of  his  widow  and  children. 

This  brings  us  to  a  consideration  of  the  suflSciency  of 
the  evidence  to  justify  the  verdict.  This  presents  two  ques- 
tions: (1)  Does  the  evidence  disclose  that  there  was  an 
insecure  handhold  on  the  top  of  the  car  from  which  the 
deceased  fell?  (2)  Was  this  insecure  handhold  the  proximate 
cause  of  his  fall  ? 

As  to  whether  the  defective  condition  of  the  handhold 
was  due  to  defendant's  negligence,  is  immaterial,  since  the 
statute  imposes  an  absolute,  unqualified  duty  to  maintain  the 

appliances  in  a  safe  condition.     Continuing 
*'  sERv™  t  as-       to  work,  with  knowledge  of  the  defective  con- 
risk  :  interstate   dition  of  the  handhold,  is  not  a  bar  to  reeov- 

commerce :  In-  .       ,       .     .         ,  i       ^       j.  j 

secure  grrab-        erv' ;  nor  IS  the  injured  party  to  be  treated 

irons.  •  «•  •  i_ 

as  having  assumed  any  of  the  risk  which 
flowed  from  the  act  of  the  company  in  failing  to  perform 
its  statutory  duty,  althpugh  continuing  in  the  employment 
with  the  knowledge  of  its  failure  to  discharge  this  duty.  See 
authorities  cited  above,  and  Delk  v.  St.  Louis  &  8.  P.  B,  Co,, 
220  U.  S.  580  (55  L.  Ed.  590) ;  Missouri,  O.  &  G,  R.  Co.  v. 
Plemmons  (Texas),  171  S.  W.  259. 

In  determining  the  right  of  plaintiff  to  recover,  under 
the  evidence  submitted,  the  mind  is  directed  to  a  considera- 
tion of  the  two  propositions  above  stated,  unembarrassed  by 
any  consideration  of  those  qualifying  duties  and  obligations 
which  arose  under  the  common-law  rule,  as' applied  to  actions 
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based  on  negligence.  The  witness  especially  relied  on  by  the 
plaintiff  to  establish  the  ultimate  facts  ref eri^d  to  above,  is 
one  Frank  Derr,  a  barber  in  the  town  of  Central  City,  Ne- 
braska. Some  controversy  is  made  as  to  whether  this  witness 
was  in  the  town  of  Central  City  at  the  time  of  the  accident, 
and  it  is  contended  that  the  evidence  upon  this  point  is  of 
such  uncertain  and  unsatisfactory  character  that  the  jury 
was  not  justified  in  accepting  his  statements  to  the  effect 
that  he  was  in  Central  City  on  that  day,  and  made  observa- 
tion touching  this  train  and  the  deceased's  position  on  the 
train  immediately  prior  to  the  injury.  Of  all  who  appeared 
before  the  jury  on  this  question,  ho  was  best  qualified  to 
state  the  truth  touching  the  fact.  There  is  no  ground  for 
any  quibbling  on  this  question.  If  he  was  there,  he  knew 
it.  If  he  was  not  there,  he  has  deliberately  detailed  facts 
which  he  could  not  have  known  if  he  had  not  been  there, 
and  facts  which  he  must  have  learned  independently  of  any 
personal  observation  or  contact  with  the  facts  disclosed.  His 
testimony  is  direct  and  to  the  point,  that,  on  this  particular 
day,  he  was  in  the  city,  employed  by  one  Shileds  in  his  barber 
shop;  that  he  saw  this  train  approaching;  saw  the  deceased 
on  top  of  the  car ;  saw  him  sitting  at  a  point  where  the  ladder 
descends  from  the  car,  at  the  top  of  which  a  secure  handhold 
was  required ;  saw  him  sitting  there  and  holding  onto  some- 
thing— ^he  thinks  to  this  handhold;  saw  him  suddenly  lurch 
forward  and  disappear  from  the  car.  He  further  testifies 
that,  when  deceased  disappeared  from  the  top  of  the  car,  the 
witness  was  unable  to  see  what  became  of  him,  because  of  the 
dust;  that  he  watched  the  car  on  which  deceased  was  sitting 
until  it  reached  him,  thinking  perhaps  the  deceased  was  cling- 
ing to  the  car;  that,  as  the  car  approached  and  passed,  he 
saw  an  iron  extending  out  at  the  point  at  which  he  saw 
deceased  fall  from  the  car,  and  where  the  handhold  was 
required  to  be  placed.  He  was  shown  a  handhold  or  grab- 
iron,  such  as  it  was  claimed  was  used  on  the  car.  He  said 
the  iron  shown  him  resembled  the  one  upon  the  car  which 
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he  observed  as  the  car  passed.  His  testimony  to  this  effect 
is  that  he  saw  a  man  sitting  on  the  edge  of  the  car  at  the 
top  of  the  ladder,  holding  onto  something;  that  he  saw 
him  fall,  but  didn't  see  him  alight  upon  the  ground,  because 
of  the  dust.    He  then  testified : 

'*When  I  saw  the  man  fall  off,  I  kept  my  eye  on  the 
car  until  it  came  to  me,  thinking  I  could  pull  him  out,  maybe. 
He  had  hold  of  something  with  his  left  hand  before  he  felL 
The  train  seemed  to  give  a  kind  of  lurch,  and  I  saw  him. 
swing  off.    He  had  hold  of  something  which  came  out  from 
the  edge  of  the  car  when  he  fell.     The  something  that  he 
had  hold  of,  which  I  called  the  thing,  was  an  iron  about  the 
size  of  a  cane.    It  looked  like  the  iron  you  have  in  your  hand 
(referring  to  a  grabiron  shown  him).    When  the  car  got  to 
me,  this  iron,  or  thing  to  which  he  apj)eared  to  be  holding 
at  the  time  he  fell,  was  hanging  from  the  car,  7  or  8  inches. 
I  saw  it  was  an  iron  as  it  passed  me.     There  was  a  ladder 
up  and  down  the  car  at  this  point.    He  sat  west  of  the  ladder, 
And  had  hold  of  something  on  the  top  of  the  car  with  his 
left  hand.     The  train  was  moving  east.     It  appeared  just 
before  he  fell  that  he  was  bracing  himself  with  something; 
that  he  had  his  hand  on  something  and  was  leaning  forward 
and  looking  east  toward  the  head  of  the  train.     The  train 
lurched,  as  if  taking  up  slack  or  something,  or  that  the  engi- 
neer gave  the  train  more  speed.     When  the  train  lurched, 
he  appeared  to  have  hold  of  this  rod,  was  thrown  off  the 
car  and  disappeared." 

He  estimated  the  speed  of  the  train  at  from  35  to  45 
miles  an  hour  when  it  passed  him. 

Two  other  eyewitnesses  were  called  by  the  defendant, 
Grace  Thompson  and  Marie  Smith.  Their  testimony  is  to  the 
effect  that,  on  the  day  of  the  injury,  they  were  driving 
into  town  in  a  covered  buggy,  with  a  single  horse,  with  side 
curtains  on  and  the  back  curtains  down.  Grace  Thompson 
testifies  that  they  were  driving  east — ^the  same  direction  the 
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train  was  going;  that  she  was  sitting  in  the  buggy  on  the 
side  next  to  the  track,  and  was  driving ;  that,  when  she  heard 
the  noise  of  the  train,  she  looked  to  see  whether  it  was  a 
freight  or  passenger,  as  her  horse  was  nervous ;  that  through 
a  crack  in  the  curtain  she  looked  back  and  saw  the  train — 
saw  a  man  on  top  of  the  train  about  half  way  back  from 
the  engine ;  that  he  was  walking  east.    She  testified : 

*'We  discussed  the  danger  incident  to  a  man's  position 
on  such  a  windy  day.  The  wind  was  blowing  awfully  strong. 
I  saw  him  reach  ahead — don't  know  what  he  reached  for; 
although  there  was  one  of  those  steering  wheels  on  the  car 
ahead  of  him.  The  next  time  I  noticed  him,  he  was  just 
starting  down  the  ladder  on  the  side  of  one  of  the  cars  at 
the  front  end  of  the  right-hand  side.  When  I  first  saw  him 
going  down  the  ladder,  he  was  holding  the  grabiron  at  the 
top  of  the  car.  I  saw  him  when  he  was  half  way  down.  I 
then  glanced  at  my  horse,  and  again  at  the  track,  and  I  saw 
him  rolling.  I  saw  him  come  down  to  where  the  grabiron  is 
on  the  comer  on  the  top  of  the  car,  and  I  saw  him  reach  down 
and  take  hold  of  it.  The  horse  was  cutting  up  a  good  deal, 
and  we  had  two  children  in  the  buggy.  Whdn  he  took  hold 
of  the  grabiron,  he  didn't  sit  down  on  the  car;  he  stooped 
over.  It  was  a  matter  of  a  very  few  seconds  before  the  train 
was  clear  past,  at  the  rapid  rate  at  which  it  was  traveling. 
When  I  first  saw  him,  he  was  at  the  east  end  of  the  car. 
He  was  walking  slowly  across  the  top  of  the  car.  I  saw  him 
have  hold  of  the  grabiron  on  the  top  of  the  car.  There  was 
an  interim  of  space,  or  a  second  of  time,  that  I  did  not  see 
the  train,  because  the  horse  was  rearing.  I  was  holding  one 
of  the  children  in  my  lap.  The  train  was  just  opposite  where 
the  buggy  was,  when  I  noticed  him  on  the  side  of  the  car. 
When  he  started  down  the  side  of  the  car,  he  had  hold  of  the 
grabiron  at  the  top  of  the  car.  Then  I  glanced  at  the  horse 
again,  and  the  next  time  I  glanced  at  the  train,  he  was 
rolling.    I  didn't  see  him  in  the  air  at  all.'* 
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Mrs.  Smith  testified: 

**I  saw  him  walking  a  little  distance;  then  he  started 
down  the  ladder;  then  he  fell.  He  started  down  the  ladder 
on  the  south  side.  When  I  last  saw  him,  he  had  just  gotten 
nicely  started.  He  had  hold  of  the  handhold  on  the  side  of 
the  car  when  I  saw  him  on  the  car.  When  I  last  saw  him, 
he  was  falling.  Just  before  I  saw  him  in  the  act  of  falling, 
he  was  coming  down  the  car.'' 

On  cross-examination,  she  testified: 

*  *  While  I  saw  him,  he  was  on  the  same  car  that  he  fell 
irom.  He  walked  the  full  length  of  the  car,  but  he  didn't 
go  clear  to  the  end,  but  went  to  the  place  where  the  ladder 
was,  which  is  on  the  end.  He  had  nicely  started  down  the 
ladder  and  had  hold  of  the  handhold.  He  had  hold  of  the 
handhold  on  the  top  of  the  car  when  I  last  saw  him.  He 
fell  backwards.  He  fell  as  though  he  had  come  with  force. 
His  head  went  first.  There  was  a  handhold  right  at  the 
top  of  the  car.''  She  further  said:  **I  don't  know  whether 
it  was  at  the  top  of  the  car  or  just  below  the  top." 

We  marvel  somewhat  that  these  ladies  saw  as  much  as 
they  say  they'  did — the  side  curtains  on,  the  back  curtains 
down,  and  with  a  rearing  horse  and  a  couple  of  infants  to 
distract  their  attention.  That  they  saw  him  at  the  place 
where  Derr  says  he  saw  him,  tends  to  corroborate  Derr. 
That  he  had  hold  of  the  handhold  just  before  he  fell,  is 
quite  in  keeping  with  Derr's  testimony.  That  he  was  at- 
tempting to  sit  down  on  the  corner  of  the  car  when  he 
stooped  and  took  hold  of  this  handhold,  and  that  he  sat  down 
on  the  car  by  the  side  of  the  ladder,  is  not  inconsistent  with 
the  testimony  of  these  ladies.  It  establishes  this  fact  also, 
in  support  of  Derr's  testimony,  that  he  was  at  the  point 
where  the  statute  required  the  handhold  or  grabiron  to  be 
— on  the  roof  of  the  car ;  that  he  had  hold  of  it,  was  attempt- 
ing to  do  something,  cither  to  seat  himself  on  the  side  of  the 
car  or  to  descend  the  ladder ;  and  that,  while  in  the  act  of 
either  seating  himself  or  descending  the  ladder,  and  while 
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sustaining  himself  with  this  handhold,  he  was  precipitated 
to  the  ground  and  injured.  Prom  this  testimony,  uncon- 
tradicted, the  jury  might  well  find  that  there  was  a  handhold 
on  the  top  of  this  car;  that  it  was  not  securely  fastened; 
that  the  deceased  was  sustaining  himself  by  the  handhold; 
that  it  gave  way,  and  he  was  precipitated  to  the  ground. 
This  evidence  was  given  by  witnesses  wholly  disinterested, 
so  far  as  this  record  shows,  in  the  result  of  this  controversy. 
The  jury  might  v/ell  accept  it  as  true,  and,  accepting  it  as 
true,  was  justified  in  reaching  the  conclusion  that  the  de- 
ceased's death  came  as  a  proximate  result  of  defendant's 
failure  to  have  the  handhold  securely  fastened  on  the  roof 
of  this  car,  at  the  point  where  the  deceased  was  at  the  time; 
in  the  discharge  of  his  duty,  and  that  this  failure  was  the 
proximate  cause  of  his  injury. 

The  train  crew  did  not  discover  the  fact  that  deceased 
had  fallen,  until  they  passed  through  the  tovm  of  Central 
City  and  stopped  at  a  station  to  the  east.  It  is  claimed  that 
they  then  learned  that  he  had  fallen  from  the  car,  but  no 
details  were  given  as  to  the  cause  of  his  fall ;  that  they  then 
made  an  examination,  and,  by  subsequent  examinations,  dis- 
covered that  there  were  no  loose  handholds  on  this  train.  It 
was  not  shown  that,  when  these  examinations  were  made,  the 
examiners  had  in  mind  the  special  car  from  which  he  fell. 
The  examination,  if  made  at  all,  was  a  hasty  examination  of 
the  entire  train,  and  not  of  this  particular  car. 

It  would  be  profitless  to  review  all  this  testimony.  There 
are  such  inherent  weaknesses  in  some  portions  of  the  testi- 
mony that  it  is  practically  without  probative  force  upon 
this  question,  and  the  jury  was  w^cll  justified  in  disregarding 
it.  One  thing  we  are  satisfied  to  say,  and  that  is  that  it 
aflBrmatively  appears,  beyond,  it  would  seem,  fair  contro- 
versy, that  Derr  was  in  Central  City  on  that  day;  that  he 
saw  all  that  he  says  he  saw;  that  these  ladies  were  there  on 
the  road  at  that  time,  and  saw"  all  that  they  were  able  to  see 
under  the  peculiar  handicaps  that  attended  their  efforts,  and 
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have  fairly  and  honestly  recorded  their  observations  as  they 
were  able  to  recall  them  at  the  time  of  the  trial. 

There  is  no  question  about  the  general  rule  so  frequently 
stated  by  this  court,  always  substantially  in  the  same  lan- 
guage, that  a  theory  cannot  be  said  to  be  established  by  cir- 
cumstantial evidence,  even  in  a  civil  action,  unless  the 
facts  relied  on  are  of  such  a  nature,  and  are  so  related 
to  each  other,  that  it  is  the  more  probable  or  reasonable  con- 
clusion to  be  drawn  from  it.  It  is  not  sufficient  that  they 
be  consistent  simply  with  that  theory ;  for  that  may  be  true, 
and  yet  they  may  have  no  tendency  to  prove  the  theory. 
This  rule  applied  means  simply  that,  where  one  alleges  that 
a  certain  condition  or  fact  exists,  and  predicates  liability  for 
injury  upon  its  existence,  he  must  establish  the  existence  of 
the  fact  relied  upon,  whether  he  attempts  to  do  this  by  direct 
or  circumstantial  evidence;,  and  it  is  not  sufficient  to  show 
that  he  was  injured,  and  that  the  injury  could  have,  or 
might  have,  or  possibly  did,  result  from  the  condition  com- 
plained of.  The  burden  rests  upon  the  one  complaining  to 
show  the  existence  of  the  fact,  or  conditions  complained  of, 
and  that  their  existence  or  nonexistence  was  the  proximate 
cause  of  his  injury,  no  matter  by  what  class  of  testimony 
he  seeks  to  establish  the  fact.  In  the  case  at  bar,  the  plain- 
tiff predicates  her  right  to  recover  upon  the  existence  of  an 
insecure  and  unsafe  handhold  at  the  top  of  the  ladder.  She 
asserts  that  the  deceased  fell  and  was  injured,  and  that  the 
proximate  cause  of  his  fall  and  injury  was  this  insecure  hand- 
hold. If  the  evidence  before  the  jury  was  sufficient  to  justify 
reasonably  intelligent  men  in  reaching  a  conclusion  that  her 
claim  was  well  founded,  then  it  is  sufficient  to  support  the 
verdict.  It  appeals  to  the  mind  as  rational  and  reasonable 
that  one  who  asserts  a  fact,  and  undertakes  to  prove  the  fact, 
must  produce  evidence  of  the  existence  of  the  fact,  from  which 
a  reasonable  mind  can  be  reasonably  sure  that  the  fact  exists. 
If,  after  the  evidence  is  all  in,  it  is  a  mere  guess  or  specu- 
lation as  to  whether  the  fact  exists,  then  the  fact  cannot  be 
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said  to  be  proven  by  the  testimony,  whether  this  testimony 
be  in  the  form  of  direct  evidence  or  circumstantial  evidence. 
The  general  rule  was  announced  in  Asbach  v.  Chicago,  B.  & 
Q.  R.  Co,,  14:  Iowa  248,  and  applied  again  in  Neal  v.  Chicago, 
R.  /.  <&  P,  R.  Co.,  129  Iowa  5.    In  this  last  case  it  is  said: 

**If  other  conclusions  may  reasonably  be  drjiwi:  as  to 
the  cause  of  the  injury  from  the  facts  in  evidence  than  that 
contended  for,  the  evidence  does  not  support  the  conclusion 
sought  to  be  drawn  from  it;"  and  it  is  further  said  in  that 
case:  **If  it  appears  that  the  facts  and  circumstances  from 
which  a  conclusion  is  sought  to  be  deduced,  although  con- 
sistent with  that  theory,  are  equally  consistent  with  some 
other  theory,  they  do  not  support  the  theory  contended  for.*' 

Of  course,  it  does  not  support  the  theory  contended  for 
upon  which  liability  is  predicated,  if  the  evidence  is  just  as 
consistent  with  a  theory  which  does  not  involve,  or  which 
relieves  from,  liability.  To  offer  evidence  of  a  state  of  facts 
w^hich  is  simply  consistent  with  the  existence  of  the  fact  con- 
tended for,  upon  which  liability  is  predicated,  but  which  is 
also  just  as  consistent  with  the  existence  of  a  fact  or  a  con- 
clusion upon  which  no  liability  can  rest,  does  not  establish  the 
ultimate  fact  upon  which  liability  may  be  predicated.  For 
a  later  application  of  this  rule,  see  Kling  v,  Chicago,  M.  & 
St,  P,  R.  Co,,  115  Iowa  133 ;  Gibson  v.  Iowa  Central  R.  Co., 
136  Iowa  415.  The  rule  as  announced,  when  analyzed,  means 
simply  that,  where  one  predicates  liability  on  the  fault  of 
another,  he  must  not  only  prove  the  fault  relied  upon,  but 
that  the  injury  suffered  is  traceable  to  the  fault.  It  is  not 
sufficient  to  show  the  fault,  but  the  complainant  must  go 
further,  and  show  that  the  proven  fault  was  the  proximate 
cause  of  the  injury  sustained.  Though  the  fault  be  proven, 
yet,  if  the  injury  sustained  could  just  as  well  have  resulted 
from  some  other  cause  than  the  proven  fault,  or  if  the  evi- 
dence does  not  so  closely  connect  the  injury  with  the  proven 
fault  as  to  exclude  any  other  reasonable  hypothesis  than  that 
the  injury  was  the  proximate  result  of  the  proven  fault, 
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then  it  cannot  be  said  that  the  complainant  has  proven  that 
the  fault  relied  upon  was  the  proximate  cause  of  his  injury. 
In  other  ^vords,  if  any  other  reasonable  conclusion  as  to  the 
cause  of  the  injury  may  be  drawn  from  the  facts  in  evidence, 
other  than  the  fault  relied  upon  to  recover,  then  the  evidence 
does  not  support  the  conclusion  that  the  injury  was  the 
result  of  the  fault  or  negligence  charged.  Of  course,  the 
evidence  cannot  be  said  to  support  the  conclusion  that  the 
injury  was  the  proximate  result  of  the  fault  complained  of, 
if  the  evidence  is  just  as  consistent  with  a  theory  as  to  its 
cause,  which  does  not  involve  the  fault  charged,  or  may  be 
traceable  to  some  other  fault  not  charged,  or  one  which  does 
not  create  liability.  The  fault  must  be  proven,  and  the 
inference  drawn  from  the  proven  fault  must  lead  the  mind 
to  a  satisfactory  conclusion  that  the  proven  fault  was  the 
proximate  cause  of  the  injury. 

We  are  satisfied  that  the  verdict  is  not  so  unsupported 
by  the  evidence  that  we  would  be  justified  in  interfering, 
especially  in  view  of  the  fact  that  the  trial  court  before 
whom  the  case  was  tried  did  not  deem  it  his  duty  to  sustain 
defendant's  contention  upon  this  point. 

Upon  the  whole  record,  we  are  satisfied  that  the  case 
should  be,  and  is, — Affirmed. 

Evans,  C.  J.,  Deemer,  Ladd  and  Salinger,  JJ.,  concur. 


Sam  Johnson,  Appellee,  v.  Louis  Bernstein,  Appellant. 

PBIKCIPAL  AND  SUBETY:  Belease  of  Surety— Landlord  and  Ten- 
1  ant — ^Novation.  A  surety  for  the  payment  of  the  rent  of  leased 
premises  by  the  lessee  (the  principal)  is  not  released  by  ahou'ing 
the  naked  fact  that  some  third  party,  and  not  the  principal,  occu- 
pied the  premises,  subletting  not  being  forbidden  by  the  lease. 
The  surety  must  go  further  and  show  a  novation — that  the  land- 
lord had  actually  accepted  the  third  party  as  his  tenant,  or  had 
in  some  manner  changed  the  obligation  of  the  principal. 


i 
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TRIAL:    Instractlons — Objections  and  Exceptions — Oral  Instructions 

2  — Specifying  Objections.  The  fact  that  instructions  are  orally 
given  under  agreement  of  the  parties  does  not  release  a  party 
objecting  thereto  from  the  obligation  to  "specifically  point  out 
the  exact  grounds  of  objections,"  in  the  motion  for  new  trial. 
(Sec.  3705-a,  Code  Supp.,  1913.)  An  assignment  that  there  was 
error  in  each  and  every  instruction  given  is  entirely  too  general. 

APPEAL  AND  EBBOB:.     Waiver  of  Error— Motion  for  Directed 

3  Verdict  Before  Evidence  Closed.  A  defendant  who  moves  for 
directed  verdict  in  his  favor  at  the  close  of  plaintiff's  evidence, 
because  of  insufficiency  thereof,  suffers  an  adverse  ruling,  and  fails 
to  renew  the  motion  at  the  close  of  all  the  evidence,  even  failing 
to  raise  the  question  in  motion  for  new  trial,  waives  any  error  in 
such  ruling,  and  precludes  himself  on  appeal  from  urging  the 
insufficiency  of  the  evidence. 

Appeal  from  Pottawattamie  District  Court. — J.   B.   Rock- 

APELLOW,  Judge. 

Saturday,  December  18,  1915. 

Rehearing  Denied  Monday,  December  18,  1916. 

Action  on  a  bond  resulted  in  a  verdict  and  judgment 
thereon  for  plaintiff.     The  defendant  appeals. — Affirmed. 

Mayne  &  Green,  for  appellant. 
JoTin  P.  Tinley,  for  appellee. 

Ladd,  J. — The  plaintiff  leased  to  Prank  Anton  a  lunch 
room  on  the  premises  described  as  No.  536  West  Broadway  in 
Council  Bluffs  for  one  year,  beginning  January  15,  1912, 
at  a  rental  of  $60  per  month.  On  the  same  day,  the  defend- 
ant, Bernstein,  signed  Anton's  bond,  conditioned  that: 

**If  the  said  Frank  Anton,  his  heirs  or  assjgns,  shaU  well 
and  truly  pay  to  the  said  Sam  Johnson  the  above  stipulated 
rent  promptly  and  punctually,  as  provided  in  the  lease  this 
day  executed  between  the  parties  hereto,  and  shall  well  and 
truly  comply  with  all  of  the  requirements  of  said  lease,  then 
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these  presents  to  be  void.     Otherwise  to  be  and  remain  in 
full  force  and  effect." 

I.  The  petition  alleged  that  $150  of  the  stipulated  rent 
remained  unpaid.  The  answer  was  a  general  denial,  and 
an   averment  that   no   lease   was    executed   to  Anton,  but 

that  the  premises  were  let  to  a  partnership 

1.  Principal  and  jj»t»  ja-l  tx*        -i 

suBBTY :  release  composed  01  rappas.and  Anton*    It  is  said 

of  sur6t.v '  l8.iid~ 

lord  and  ten-       that  the  court  erred  in  not  submitting  this 

ant:  novation. 

last  issue  to  the  jury.  Though  the  evidence 
tended  to  show  that  a  copartnership,  composed  of  the  lessee 
and  Pappas,  was  engaged  in  business  on  the  leased  premises, 
this  was  not  enough  to  warrant  the  inference  that  such  parties 
or  firm  had  been  accepted  instead  of  Anton,  as  lessee.  The 
latter  was  not  prohibited  by  the  terms  of  the  lease  from 
subletting;  and,  if  he  did  so,  he  would  not  be  released  from 
the  obligation  to  pay  rent,  as  stipulated.  If  there  was  a 
novation  modifying  the  terms  of  the  lease,  plaintiff,  in  order 
to  release  the  surety,  must  have  assented  thereto.  The  record 
contains  no  evidence  of  such  an  assent,  nor  that  the  obliga- 
tion of  Anton  was  changed  in  any  wise.  This  being  so, 
the  court  rightly  declined  to  submit  the  issue  to  the  jury. 

II.  Some  of  the  instructions  are  criticized.  By  agree- 
ment, they  wore  oral;  and,  though  they  might  not  have 
been  submitted  to  the  attorneys  before  being  given,  this  did 

2.  trial:  instruc-  ^^^  relieve  the  appellant  from  pointing  out 
andek^eptfoM^:^  **^P^cifi^^^^y  ^^^  exact  grounds*'  of  objection 
tio^Vf specify-  thereto,  in  the  motion  for  new  trial.  Section 
ing  objections.     gjQg,^^  ^odc  Supp.,  1913.    None  other  may 

be  considered.    State  v,  Nott,  168  Iowa  617. 

It  is  needless  to  add  that  an  assignment  or  brief  point 
that  there  *'was  error  in  each  and  every  instruction  given," 
is  entirely  too  general.  For  this  reason,  that  criticism  of 
instructions  other  than  above  will  not  be  considered. 

III.  Again,  appellant  urges  that  a  verdict  for  defend- 
ant should  have  been  directed.     The  point  was  not  saved 


Dec.  1916]  Kaynob  v.  Dist.  Court.  1055 

in  the  trial  court.     At;  the  close  of  plaintiflE's  evidence,  a 

motion  to  direct  a  verdict  for  defendant  was 
■  hor:  waiver  S"  Overruled.    It  was  not  renewed  at  the  close 

error -motion  /.      n    ^i  .  n  ,, 

for  directed        01  all  the  eviQcnce,  nor  was  the  question 

verdict  before  •      i    .        i 

evidence  raised  in  the  motion  for  new  trial.    Indeed, 

closed.  ^  ' 

the  question  of  the  sufficiency  of  the  evidence 
was  not  raised  in  the  trial  court  in  any  manner  after  all 
the  evidence  was  before  it.  It  cannot  be  raised  in  this  court 
for  the  first  time.  What  we  have  said  disposes  of  all  the 
errors  assigned  and  brief  points  stated. — Affirmed, 

Deemer,  Gaynob  and  Salinger,  JJ.,  concur. 


May  Kaynob,  Appellant,  v.  District  Court  of  Black  Hawk 

County  et  al.,  Appellees. 

MUNICIPAL  COBPOBATIONS:  Sidewalks— Fraudulently  Depriv- 
ing Owner  of  Bight  to  Construct — Effect  on  Assessment.  Fraud- 
ulently depriving  a  property  owner  of  his  right,  under  an  or- 
dinance, to  construct  permanent  sidewalks  along  his  property,  and 
therehy  avoid  a  special  assessment  against  his  property  by  reason 
of  the  city's  doing  the  work  itself,  deprives  the  city  of  all  right 
to  make  any  assessment  of  any  kind  against  said  property  for 
said  improvement.     (Referable  to  Sec.  779,  Code  Supp.,  1913.) 

PRINCIPLE  APPLIED:  An  ordinance,  referable  to  Sec.  779, 
Code  Supp.,  1913,  gave  the  city  the  right  to  construct  a  permanent 
sidewalk  in  front  of  property  and  to  assess  the  cost  thereof  against 
the  property,  only  in  case  the  owner  neglected  to  construct  the 
sidewalk  within  30  days  after  the  work  was  ordered.  Said  Sec.  779 
prohibited  the  laying  of  such  walks  until  the  bed  of  the  same  was 
brought  to  grade.  A  permanent  sidewalk  was  ordered  along  a 
corner  lot,  and  the  owner  had  notice  thereof.  It  was  10  feet  from 
lot  line  to  curb  line,  and  about  4  feet  from  outer  line  of  sidewalk 
to  curb  line.  If  the  walk  was  constructed  no  farther  than  "in 
front  of"  the  lot  (as  the  statute  authorized  for  assessment  pur- 
poses), a  vacant  space  of  several  fe<?t  would  remain  between  the 
end  of  the  walk  and  the  curb  line.  The  city  had  no  lawful  right 
lo  compel  the  owner  to  build  this  additional  strip  (though  it  had 
a  void  ordinance  to  that  effect) ;  but  when  the  owner  called  for 
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the  permanent  grades,  they  were  refused  him  unless  he  would 
agree  ^to  build  said  additional  strip.  The  owner  refused,  and  did 
not  get  the  grades  and  did  not  build  the  walk.  The  city  did. 
Ifeldf  the  city's  action  was  fraudulent,  and  wholly  deprived  the 
city  of  power  to  make  any  assessment  against  the  property. 

Appeal  from  Black  Hawk  District  Court. — C.  W.  Muixan, 

Judge. 

Thursday,  June  29,  1916. 

Rehearing  Denied  Monday,  December  18,  1916. 

Proceedings  in  contempt,  in  which  the  city  council  were 
called  upon  to  show  reason  why  they  should  not  be  punished 
for  contempt  as  for  a  violation  of  an  injunctional  order 
entered  against  the  city,  restraining  the  council  from  making 
an  assessment  against  plaintiff's  lots.  Opinion  states  the 
facts.  Judgment  for  defendants  in  the  court  below,  discharg- 
ing defendants  from  the  charge  of  contempt.  Plaintiff  ap- 
peals.— Reversed. 

H.  C.  Hemenivay,  W»  T.  Frame  and  Mears  dk  Lovejoy, 
for  appellant. 

J.  B.  Newman,  for  appellees. 

Gaynor,  J. — The  plaintiff  is  the  owner  of  Lot  4  in  Block 
14  of  the  original  plat  of  the  town  of  Cedar  Falls,  situated 
at  the  comer  of  Clay  and  Fifth  Streets  in  said  city.    On  the 

11th  day  of  May,  1909,  the  city  council,  by 

Municipal  cor-  '^  »  »  »  nf  t     w 

wSkr-^fraiidu-^"  resolution,  ordered  a  permanent  sidewalk  five 
iSg"wnl?''or  feet  wide  to  be  made  on  said  Fifth  Street 
stfuct^Vffect       along  in  front  of  said  Lot  4,  the  same  to  be 

constructed  of  cement.  The  resolution  fur- 
ther ordered  that,  unless 'built  within  30  days  by  the  owner 
of  the  lot,  the  city  would  cause  the  same  to  be  constructed, 
and  assess  the  expenses  against  the  lot.  Plaintiff,  the  owner, 
was  duly  notified  of  this  resolution,  and,  upon  receiving  such 
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notice,  requested  that  the  proper  grade  be  established  The 
mayor  of  defendant  city  responded,  '*WiU  give  you  grade 
any  time  your  contractor  is  ready  for  permanent  walk,  Lot 
4,  Block  14."  Plaintiff  did  not  build  the  walk  within  the 
30  days.  On  June  19th  following,  the  city  council  adver- 
tised for  bids  for  the  construction  of  several  squares  of  per- 
manent cement  walk,  including  the  walk  in  front  of  plaintiff's 
property.  The  contract  to  build  these  walks,  including  this 
walk  in  question,  was  let,  and  the  contractor  proceeded  to 
build  it  according  to  the  plans  and  specifications,  and  did 
build  it.  The  city  council  was  about  to  assess  the  cost  of 
building  this  sidewalk  in  front  of  plaintiff's  lot,  when  the 
plaintiff  brought  an  action  to  enjoin  it  from  so  doing.  The 
city  joined  issue  with  the  plaintiff,  and  a  hearing  was  had, 
and  a  decree  entered,  dismissing  plaintiff's  petition.  From 
this,  plaintiff  appealed  to  this  court;  and  in  this  court  the 
issues  were  determined  in  favor  of  the  plaintiff,  and  the 
cause  reversed.  156  Iowa  161.  A  procedendo  issued,  and 
thereafter,  in  the  court  from  which  the  appeal  was  taken, 
the  following  decree  was  entered^  on  the  11th  day  of  April, 
1913 : 

''And  now  on  this  11th  day  of  April,  1913,  this  cause 
being  called  for  hearing  upon  the  order  procedendo  of  the 
Supreme  Court  of  Iowa,  the  pleadings  and  the  supplemental 
petition  of  the  plaintiff,  the  several  parties  appearing  by 
their  attorneys  and  consenting  thereto,  it  is  ordered,  adjudged 
and  decreed  that  all  the  proceedings  for  the  establishing  and 
enforcing  the  payment  of  an  assessment  against  the  property 
of  the  plaintiff,  as  shown  and  set  out  in  the  record  herein, 
are  void  and  of  no  legal  force  or  effect,  to  charge  the  plain- 
tiff or  her  said  property  with  any  liability  whatsoever,  and 
the  same  are  hereby  set  aside  and  the  defendants  are  hereby 
enjoined  and  restrained  from  all  further  prosecution  of  such 
proceedings. 

**And  it  is  further  ordered  and  decreed  that  the  defend- 

VOL.  178  lA.— 67 
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ant,  the  city  of  Cedar  Falls,  its  officers  and  agents,  proceed 
within  10  days  after  the  entering  of  this  judgment  to  remove 
.the  cloud  upon  the  title  to  the  plaintiff's  said  premises,  by 
causing  the  redemption  from  the  treasurer's  sale  of  plain- 
tiff's premises  for  the  enforcement  of  said  illegal  assessment 

**It  is  further  ordered  that  the  plaintiff  have  judgment 
against  the  defendants  for  the  costs  herein  accruing  in  this 
court,  and  the  costs  of  the  same  in  said  Supreme  Court,  as 
shown  by  the  statement  of  the  clerk  of  said  Supreme  Court 
filed  herein.*' 

This  decree  stands  as  the  decree  of  the  district  court 
in  the  premises.  Thereafter,  the  city  council,  ignoring,  as 
the  plaintiff  says,  the  provisions  of  said  decree  and  ^he  de- 
cision of  the  Supreme  Court  in  the  premises,  proceeded  to 
reassess  Lot  4  in  Block  14  for  the  cost  and  expenses  of  con- 
structing the  permanent  walk  in  front  of  plaintiff's  prop- 
erty, and  reassessed  the  cost  thereof  to  the  lot  in  question, 
and  by  publication  notified  all  persons  interested  to  file  any 
objection  against  the  reassessment  which  they  might  have. 
Thereupon,  plaintiff  brought  this  action,  and  prayed  tliat  the 
officers  of  the  city  council  appear  and  show  cause  why  they 
should  not  be  fined  for  contempt  in  violating  the  injunction 
and  order  of  this  court  This  proceeding  was  heard,  and  the 
defendants  discharged,  and  from  this,  an  appeal  is  taken  to 
this  court,  and  this  is  the  matter  which  we  now  have  before  us. 

The  only  question  presented  involves  the  proper  con- 
struction of  the  decision  heretofore  rendered  by  this  court, 
and  this  involves  the  right  of  the  defendants  to  reassess  the 
cost  of  the  improvement  against  the  property.  The  decision 
of  this  case  requires  us  to  go  somewhat  back  into  the  Tccord 
in  this  case. 

Section  779  of  the  Code  of  1897  authorizes  and  gr^^^ 
to  cities  the  power  to  provide  for  the  construction  of  perm*' 
nent  sidewalks  upon  streets  within  its  limits.  An  ordinsJ^^ 
is  essential  to  the  right  of  a  city  to  exercise  the  po^^^ 
granted  in  said  statute,  and  to  build  permanent  side'^^^' 


J 
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See  GaUdher  v.  City  of  Jefferson,  125  Iowa  324.  In  pur- 
suance of  this  power  granted,  the  city  did  enact  an  ordinance 
known  as  Ordinance  31.  This  ordinance  did  not  authorize 
the  city  to  construct  the  walk,  unless  the  owner  refused, 
failed,  or  neglected  to  do  so  within  30  days  after  the  passing 
of  the  resolution  directing  the  construction.  Section  9  of  the 
ordinance  provides  that,  if  the  owner  or  owners  of  any  lot 
or  lots,  or  part  of  any  lot  abutting  on  said  contemplated 
improvement,  shall  refuse,  fail,  or  neglect  to  have  any  side- 
walk done  by  the  time  limited  by  the  order  of  the  city  coun- 
cil, it  shall  be  the  duty  of  the  street  committee  to  procure 
the  same  to  be  done  at  the  expense  of  the  owner ;  and  it  was 
held  in  the  former  decision  of  this  court  that  the  right  of  the 
city  to  construct  the  walk  and  to  tax  the  same  to  the  abutting 
lot  owner,  depended  upon  a  refusal  or  failure  or  neglect  on 
her  part  to  do  this.  This  evidently  contemplated  a  right, 
on  the  part  of  the  owner  of  the  lot,  to  construct  the  walk 
herself,  if  she  so  elected,  provided  she  construct  it  in  accord- 
ance with  the  resolution  of  the  city,  and  in  the  manner 
required  by  the  city  in  its  resolution.  This  ordinance  was 
a  valid  ordinance,  and  within  the  power  of  the  city  to  adopt. 
While  it  is  true  that  the  statute  gives  the  power  to  a  city  to 
construct  permanent  sidewalks,  yet,  when  the  city  undertakes, 
by  ordinance,  to  exercise  the  power  granted,  and  passes  an 
ordinance  providing  for  the  exercise  of  the  pow^r  and  the 
manner  o{  its  exercise,  the  ordinance  controls,  and  limits 
its  right  and  its  action.  As  said  in  Bowman  v.  City  of  Wav- 
erly,  155  Iowa  745 : 

**  Where  a  city  has  undertaken  to  avail  itself  of  the  pro- 
visions of  the  statute,  and  has  fixed  in  its  general  ordinance 
the  mode  of  procedure,  it  is  limited  to  the  mode  prescribed 
in  the  ordinance.'' 

It  follows,  therefore,  that,  if  the  city  council  had  made 
it  impractical  or  impossible  for  the  plaintiff  to  comply  with 
the  order,  and  construct  the  sidewalk  herself,  she  cannot  be 
held  in  default,  or  to  have  neglected  or  refused  to  comply 
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with  the  resolution.  The  right  of  the  city  to  construct  the 
walk  and  assess  the  cost  of  construction  to  the  plaintiff,  or 
her  property  abutting  thereon,  depended  upon  the  statute, 
the  ordinance  through  which  it  exercised  the  power  granted 
by  the  statute,  and  the  resolution  finding  necessity  for  such 
improvement,  and  ordering  the  improvement  made.  The 
ordinance  limits  and  controls  the  rights  of  the  city  in  the 
exercise  of  granted  power.  This  ordinance  provides  that  the 
city  may  construct  the  walk  and  assess  the  cost  of  con- 
struction to  the  abutting  lot  owner,  if  the  owner 
fails,  neglects,  or  refuses  to  construct  it  himself  within 
the  time  provided  in  the  resolution.  Therefore,  when  this 
permanent  sidewalk  was  ordered  put  in,  it  was  her  right 
to  put  it  in.  The  city,  under  the  statute  which  authorizes 
the  exercise  of  the  power  by  ordinance  to  put  in  permanent 
sidewalks,  provides  that  the  construction  of  permanent  side- 
walks shall  not  be  made  until  the  bed  of  the  same  shall 
have  been  graded,  so  that,  when  completed,  such  sidewalk 
will  be  at  the  established  grade.  Upon  receiving  notice  to 
put  in  the  walk,  she  requested  the  mayor  of  the  city  to  give 
her  the  grade.  He  replied,  **Will  give  you  the  grade  any 
time  your  contractor  is  ready  for  permanent  walk.*'  This 
request  and  reply  were  within  the  30  days  within  which  she 
was  required  to  construct^  the  walk.  No  grade  was  ever  given 
her,  80  far  as  the  record  discloses.  In  the  construction  of  a 
sidewalk  in  front  of  a  comer  lot,  similarly  situated  to  the 
plaintiff's  lot,  the  city  required  that  the  owner  should  build 
the  crosswalk,  from  the  comer  of  his  lot  to  the  curb  line ; 
and,  in  order  to  compel  the  owners  of  like  property  to  build 
a  walk  in  front  of  their  property,  the  city  council  had  passed 
a  resolution  and  enforced  the  same,  forbidding  the  engineer 
employed  by  the  city,  whose  duty  it  is  to  define  and  lay  out 
the  grades,  to  establish  and  point  out  grades,  unless  such 
owner  ** shall  agree  to  construct  and  pay  for  the  crosswalk," 
as  above  described. 

The  pertinency  of  the  mayor's  answer,  **Will  give  you 
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grade  any  time  your  contractor  is  ready  for  permanent  walk, ' ' 
is  apparent.  It  had  directed  its  city  engineer  not  to  give 
grades,  or  not  to  establish  and  point  out  grades,  ''unless 
the  owner  shall  agree  to  construct  and  pay  for  the  cross- 
walks.*' It  was  agreed  that  the  curb  line,  as  established  by 
the  ordinance  of  the  city  on  this  Fifth  Street,  is  10  feet  from 
the  lot  line  and  3  feet  8  inches  from  the  outer  line  of  the 
sidewalk  as  ordered  to  be  constructed.  This  court  held  that 
the  ordinance  requiring  the  owner  of  any  lot  or  lots  to  build 
any  portion  of  a  crosswalk  was  not  within  the  power  granted 
to  the  city^  that  the  ordinance  that  sought  to  enforce  such 
duty  against  the  owner  was  void.  It  was  held,  therefore, 
that,  in  so  far  as  the  city  sought  to  assess  against  this  lot 
the  costs  of  constructing  any  part  of  the  crosswalk,  the  assess- 
ment was  absolutely  void.  But  the  court  held  more  than 
this.  It  held  that  the  defendant  was  actuated  by  fraud,  and 
did,  in  fact,  perpetrate  a  fraud  upon  the  plaintiff  from  the 
inception  of  ittf  proceedings,  in  this,  that  it  passed  a  resolu- 
tion in  conformity  with  the  ordinance  under  which  it  acted, 
requiring  the  sidewalk  to  be  put  in  in  front  of  this  lot  in 
question,  and  then,  speaking  through  its  ordinance  and  reso- 
lution, said  to  the  owner: 

**You  must  construct  this  sidewalk  to  the  curb  line  and 
within  30  days,  or  you  will  be  considered  in  default  and  we 
will  construct  it  and  charge  the  cost'  to  you,  or  assess  it 
against  your  lot;  but  you,  however,  are  not  authorized  or 
permitted  to  construct  such  a  walk  as  we  have  ordered  you 
to  construct,  unless  you  construct  it  at  grade,  and  the  city 
engineer  will  not  give  you  the  grade  unless  you  agree  to 
build  the  crosswalk  from  the  comer  of  your  lot  to  the  curb 
line." 

To  this  end,  the  city  forbade  the  engineer  employed  by 
the  city  to  establish  or  point  out  grades  unless  such  owner 
agreed  to  construct  and  pay  for  the  crosswalks  as  above  de- 
fecribed.  No  grade  was  given  plaintiff.  On  this  point,  this 
court  said  in  the  former  opinion: 
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'*It  is  not  merely  a  case  of  a  void  ordinance,  but  of  an 
attempt  on  the  part  of  the  city  oflBcers  to  compel  obedience 
thereto  (that  is,  to  the  performance  of  a  void  ordinance), 
and  to  extort  the  payment  of  money,  without  the  semblance 
of  authority  for  so  doing. ' ' 

The  fraud  perpetrated  upon  the  plaintiff  consisted  in 
this,  that  the  city  required  the  plaintiff  to  do  that  which, 
under  the  law,  she  was  not  required  to  do,  then  sought  to 
force  her  to  do  it ;  instructed  the  engineer  to  pursue  a  course 
which  would  force  her  to  do  it.  If  she  omitted  to  do  it^  or 
failed  to  agree  t6  do  it  or  to  bind  herself  to  do  it,  she  would 
be  considered  in  default;  and,  being  in  default,  the  city 
would  then  proceed  to  construct  the  entire  walk  at  her 
expense,  and  assess  the  cost  to  her.  The  right  of  the  city 
to  construct  the  walk,  under  Ordinance  31,  could  arise  only 
when  she  failed  and  neglected  and  refused  to  do  so  within 
30  days  after  the  passing  of  the  resolution.  If  the  city, 
then,  by  resolution  or  ordinance,  or  by  its  conduct,  prevented 
her  from  doing  this,  she  cannot  be  said  to  be  in  default,  and, 
not  being  in  default,  she  cannot  be  held  liable  for  the  walk 
constructed  by  the  defendant  city.  This  resolution  and  the 
notice  to  the  plaintiff  to  construct  this  walk  involved  the  very 
conditions  which  were  held  void  in  the  former  opinion  of  this 
court,  though  not  specially  written  therein.  As  bearing  upon 
this  question,  see  Wuterbury  v.  Morphew,  146  Iowa  313; 
Bowman  v.  City  of  Waverly,  155  Iowa  745.  As  said  in  the 
Bowman  case,  supra: 

'*An  ordinance  of  the  city  required  permanent  sidewalks 
to  be  constructed  at  grade,  and,  as  the  street  along  Lot  1  had 
not  been  brought  to  grade,  and  the  time  within  which  plain- 
tiff  might  have  constructed  the  walk  had  elapsed,  the  pro- 
ceedings of  the  city,  if  upheld,  would  have  the  effect  of  deny- 
ing the  plaintiff  the  opportunity  of  constructing  the  walk 
himself,  a  privilege  expressly  conferred  upon  him.  .  .  . 
Whether  the  city  might  have  put  in  the  walk  without  allowing 
the  owner  the  privilege  of  doing  so  can  make  no  difference. 
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.  .  .  It  is  enough  that  this  was  accorded  him  under  an 
ordinance  conferring  authority  on  the  city  to  build  at  the 
lot  owner's  cost,  only  in  the  event  of  his  failure  to  do  so 
within  the  time  specified,  and,  inasmuch  as  he  could  not  so 
perform,  owing  to  default  of  the  city  in  not  bringing  the 
street  to  grade,  the  latter  cannot  insist  on  constructing  the 
walk" 

In  the  case  at  bar,  the  city  could  not  insist  upon  con- 
structing the  walk  and  charging  the  cost  of  construction  to 
the  plaintiff,  because  it  had  fraudulently  exacted  of  plain- 
tiff, in  the  construction  of  the  walk  within  the  time  limit, 
that  which  it  was  not  the  duty  of  the  plaintiff  to  observe, 
and  conditions  were  imposed  which  the  city  had  no  authority 
to  impose  under  the  law.  Plaintiff  was  fraudulently  daiied 
the  right  to  build  the  walk  herself.  She  cannot  be  said  to 
be  in  default  for  a  failure  to  build.  The  city  had  no  right, 
under  such  circumstances,  to  build  and  assess  the  cost  to  her. 

It  had  a  right  to  build,  but  not  at  her  expense.     It  is  not 

« 

a  question  of  a  right  to  reassess.  The  record  discloses  no 
right  to  assess  at  all.    The  case  is  therefore — Reversed. 

Evans,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Carrie  E.  Switzer,  Appellee,  v.  William  Henry  Baker  et  al.. 

Appellants. 

NEGLIGENCE:     Ixnpnted  Negligence— Absence   of  Control— Auto- 

1  mobUe  Accident.  The  negligence  of  one  person  may  not  be 
imputed  to  another  without  some  showing  that  such  negligent 
person,  at  the  time  of  such  negligence,  was  engaged  in  or  about 
the  business,  and  in  some  degree  subject  to  the  control  of  such 
other  person.    So  held  as  to  an  automobile  accident. 

TBIAL:    Directed  Veidict — Contiadlctlons  in  Testimony  of  Witness 

2  — ^Effect.  Positive  testimony,  material  and  relevant,  and,  if 
true,  supporting  a  verdict  •  for  the  party  offering,  even  though 
marred  by  inconsistencies  and  contradictions,  prevents  a  directed 
verdict  for  the  opposite  party.  So  held  in  a  negligence  case  in- 
volving an  automobile  accident. 
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MUNICIPAI.  OOBPOBATIONS:    Use  of  Stzeeto— Pedestrians'  Bi^t 

3  of  Precedence  at  Crossings — ^Negligence.  The  right  of  prece- 
dence given  by  an  ordinance  to  a  pedestrian  over  motor  vehicles 
at  public  crossings  does  not  authorize  a  pedestrian  to  loiter  upon 
or  obstruct  such  crossing,  but  simply  imposes  upon  the  motor 
vehicle  driver  the  duty  to  afford  the  pedestrian  reasonable  oppor- 
tunity to  first  use  the  crossing,  in  those  cases  where  the  pedestrian 
and  the  driver  of  a  motor  vehicle  approach  a  crossing  at  the  same 
time  or  in  such  manner  that,  if  both  continue  in  their  respective 
course,  there  is  danger  of  collision. 

MX7NICIPAL  OOBPOBATIONS:    Use  of  Streets — Simultaneous  TTse 

4  of  Crossing— Anticipating  Unreasonable  Possibility— NegUgenoe. 
A  driver  of  a  motor  vehicle,  who  enters  upon  a  public  street  cross- 
ing at  a  time  when  a  pedestrian,  passing  over  the  crossing  at 
right  angles  to  the  vehicle,  has  so  far  proceeded  as  to  permit  such 
driver,  as  a  reasonably  prudent  person,  to  drive  over  the  crossing 
behind  the  pedestrian,  is  under  no  ohligatum  to  keep  hie  vehicle 
under  suck  control  that  he  can  meet  the  possibility  that  the  pedes- 
tricun  may  suddenly  change  his  mind  or  become  pome  stricken,  and 
turn  back  into  collision  with  the  vehicle, 

TBIAL:     Instructions — ^Form,  Bequlsltes  and  Sufficiency— Exagger- 

5  ated  Prominence  of  Particular  lifiatter.  An  instruction  from 
which  the  jury  would  acquire  an  exaggerated  conception  of  the 
obligation  and  duty  of  one  of  the  parties  to  litigation,  may  be 
reversible  error,  even  though  it  be  possible  to  construe  the  same 
in  harmony  with  the  law.  So  held  as  to  an  instruction  defining 
the  duty  of  a  motor  vehicle  driver  in  passing  over  a  street  cross- 
ing  in  the  rear  of  a  pedestrian. 

MXJNICIPAIi  OOBPOBATIONS:     Ordinances— Beasonableness—Bel- 

6  atlve  Blglits  and  Duties  at  Street  Crossings.  An  ordinance  which 
would  require  the  driver  of  a  motor  vehicle,  upon  arriving  at  a 
public  crossing  upon  which  a  pedestrian  is  moving  in  either  direc- 
tion, to  stop  and  wait  until  the  pedestrian  had  fully  cleared  the 
entire  length  of  the  crossing,  and  thereby  render  it  certain  that 
the  pedestrian  would  not  turn  back  into  the  street,  would  be  void 
for  unreasonableness. 

EVIDENCE:    Opinion  Evidence— Hearsay  Forming  Basis  of  Opinion. 

7  The  opinion  of  a  physician  as  to  the  condition  of  an  injured  party, 
based  wholly  on  what  such  injured  party  and  others  have  told  such 
physician,  is  wholly  incompetent. 

PRINCIPX.E  APPLIED:  A  physician  had  never  profeesicHially 
treated  the  party  in  question.  One  or  two  days  before  the  trial, 
in  reply  to  questions,  this  party  told  the  physician  as  to  her  past 
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and  present  condition  of  health,  her  ability  to  sleep,  her  ability  to 
do  or  not  to  do  things,  and  as  to  the  existence  of  pain  and 
suffering.  The  physician  made  no  physical  examination  to  verify 
the  injured  party's  statements.  Another  physician  and  also  a 
nurse  gave  the  physician  in  question  information,  the  nature  of 
which  is  not  revealed,  concerning  the  injured  party.  Held,  the 
opinion  of  the  physician  as  to  what  the  injured  party  was  suffering 
from  and  the  extent  thereof,  was  incompetent. 

EVIDEKOE:    Opinion  Evidence— Opinion  Based  on  Both  Competent 

8  and  Incompetent  Basis — ^Effect.  The  opinion  of  an  expert,  based 
in  part  on  a  proper  assumption  of  facts  having  support  in  the 
record,  and  in  part  on  pure  hearsay,  19.  wholly  incompetent. 

Appeal  from  Polk  District  Court. — W.  S.  Ayres,  Judge. 

Monday,  December  18,  1916. 

Plaintiff  sues  to  recover  damages  for  personal  injury, 
and  from  a  judgment  in  her  favor  against  both  defendants 
they  appeal.  The  material  facts  are  stated  in  the  opinion. — 
Reversed  and  remanded. 

Bead  &  Beady  for  appellants. 

Thomas  /.  Guthrie  and  Thomas  A.  Cheshire,  for  appellee. 

Weaver,  J. — On  October  28,  1913,  at  the  crossing  of 
West  Locust  and  Seventh  Streets  in  the  city  of  Des  Moines, 
the  plaintiflf  was  struck  and  injured  by  an  automobile  moving 
west  on  Locust,  driven  by  the  defendant,  Henry  G.  Baker. 
The  petition  alleges  that  such  injury  was  occasioned  without 
fault  on  the  plaintiff's  part  by  the  negligence  of  both  Henry 
G.  Baker  and  his  codefendant,  William  H.  Baker,  and  that 
the  injuries  received  by  her  were  many  and  serious.  The 
petition  particularizes  the  acts  and  omissions  constituting  the 
alleged  negligence,  as  being  the  failure  on  defendants'  part 
to  have  chains  upon  the  wheels  of  their  automobile,  although 
the  street  was  icy  and  glippery;  and  the  driving  and  oper- 
ation of  the  car  at  a  reckless  or  careless  rate  of  speed.  Fur- 
ther negligence  is  charged  in  the  failure  of  the  defendants 
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to  sound  the  gong  or  give  other  warning  of  their  approach, 
and  that  defendants  saw  plaintiff  upon  the  crossing,  and 
failed  to  stop  or  check  their  speed  to  prevent  the  collision. 
The  defendants  deny  any  negligence  on  their  part,  and  say 
that  the  collision  was  occasioned  by  plaintiff's  own  negligence. 
Pending  the  trial  of  the  case,  plaintiff  amended  her  petition 
by  alleging  that  defendants,  on  reaching  Seventh  Street,  sud- 
denly turned  northwest,  and  were  moving  in  that  direction 
when  they  struck  the  plaintiff.  She  further  alleged  that  the 
car  by  which  she  was  injured  belonged  to  the  Baker  Machin- 
ery Company,  and  was  at  this  time  being  driven  from  the 
company's  factory  by  Henry  6.  Baker  to  his  home  (which 
was  in  the  direction  of  and  near  the  home  of  the  defend- 
ant William  Henry  Baker),  with  the  consent  and  approval 
of  the  latter,  and  that  the  destination  of  such  car  was  a 
garage  at  his  home.  Plaintiff  charges  that  William  Henry 
Baker  was  the  bailee  of  the  car,  and  that  Henry  G.  Baker 
in  driving  it  was  his  servant  or  agent,  for  whose  negligence 
he  was  liable.'  At  the  close  of  the  testimony,  the  defendant 
William  Henry  Baker  moved  for  a  directed  verdict  in  his 
favor,  on  the  ground  that  no  evidence  had  been  produced 
on  which  a  verdict  against  him  could  be  sustained.  The 
motion  was  overruled,  and  error  is  assigned  upon  the  niUng. 
A  verdict  was  returned  for  plaintiff  against  both  defend- 
ants for  $3,000,  and  a  motion  for  new  trial  was  denied  as  to 
each.  The  several  errors  assigned  by  the  defendants  and 
each  of  them  are  considered  in  subsequent  paragraphs  of 
this  opinion,  so  far  as  the  same  is  necessary  for  the  proper 
disposition  of  this  appeal. 

I.    Did  the  court  err  in  refusing  to  direct  a  verdict  in 

favor  of  William  Henry  Baker?    Of  this,  an  examination  of 

the  entire  record  leaves  no  room  for  reasonable  doubt.    The 

1  Nbgliobncb-       original  petition  on  which  plaintiff  proceeded 

&?nc"efib8^^i"e    ^o  trial  alleged  that  the  car,  at  the  time  of 

automobile  ac-   the  petition,  was  occupied  by  both  defend- 

client. 

ants.    The  undisputed  evidence  conclusively 
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shows  that  the  father,  William  H.  Baker,  was  not  in  the  car 
in  question  at  all,  but  was  riding  in  another  car,  driven  by 
another  person,  following  a  short  distance  behind  the  ear 
which  collided  with  plaintiff,  and  arrived  at  the  scene  very 
floOQ  thereafter.  It  was  also  shown  without  dispute  that  the 
father  and  son  were  both  officers  or  employes  of  a  manufac- 
turing corporation  doing  business  in  East  Des  Moines,  and 
they  lived  in  separate  homes  in  West  Des  Moines.  William 
H.  Baker,  who  was  president  of  the  corporation,  had  at  least 
one*  or  two  other  sons  also  employed  at  the  factory.  The 
corporation  owned  the  motor  car  here  in  question  for  use  in 
and  about  its  business,  and  the  elder  Baker  and  his  sons 
were  in  the  habit  of  using  it  severally  and  in  common  to 
ride  back  and  forth  between  their  homes  and  the  factory. 
Only  one  of  the  defendants,  William  H.  Baker,  had  a  garage 
at  his  h9me  and  the  car  when  on  the  west  side  was  kept  or 
stored  there.  On  the  evening  of  the  accident  at  the  close  of 
the  day's  work,  this  car  was  standing  in  front  of  the  factory, 
as  was  also  another  car,  owned  by  a  son-in-law  of  William 
H.  Baker's.  The  defendant  Henry  G.  Baker,  with  one  of  his 
brothers  and  a  brother-in-law,  entered  the  car  belonging  to 
the  company  and  started  homeward.  William  Henry  Baker 
entered  the  other  car  with  his  son-in-law  and  followed  in  the 
same  direction.  They  continued  in  this  order  until  the  col- 
lision took  place  at  West  Locust  and  Seventh  Streets.  After 
the  accident  occurred,  and  plaintiff  had  been  taken  to  her 
home,  the  defendants  went  to  their  several  homes,  and  the 
car  was  put  up  at  William  Henry  Baker's  garage,  and  was 
used  by  him  in  returning  to  the  factory  on  the  following 
morning.  Now  this  constituted  the  entire  showing  upon  which 
it  is  sought  to  charge  the  elder  Baker  with  liability  in  this 
case.  Its  utter  insuflSeiency  for  that  purpose  is  so  clear  from 
the  simple  statement  of  the  facts  that  argument  is  quite 
superfluous.  There  is  not  a  word  of  evidence  tending  to  indi- 
cate, directly  or  indirectly,  that  Henry  G.  Baker,  who  was 
driving  the  car,  and  whose  negligence,  if  any,  was  the  cause 
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of  plaintiff's  injury,  was  the  servant  or  agent  or  representa- 
tive of  his  father  or  that  he  was  then  engaged  in  or  about 
his  father's  business  or  service  or  was  subject  in  any  degree 
to  his  father's  orders  or  control.  Their  family  relationship 
was  of  a  close  and  intimate  character,  and,  being  hoih  em- 
ployed in  the  business  of  the  same  corporation,  and  Uving 
in  the  same  neighborhood,  it  was  a  natural  thing  that  they 
should  frequently  travel  together  between  their  homes  and 
place  of  work,  and,  when  convenient,  should  use  the  same 
vehicle.  When  so  traveling  together  in  the  same  car,  they 
might  or  might  not  have  been  jointly  or  severally  liable  for 
negligence  in  its  management,  according  to  the  peculiar  cir- 
cumstances attending  an  injury  to  a  pedestrian;  but  upon 
what  theory,  when  the  father  and  ^on  were  in  different  cars, 
neither  party  having  any  yestige  of  control  or  right  of  con- 
trol over  the  other,  the  negligence  of  the  driver  of  one  car 
can  be  imputed  to  a  passenger  riding  in  another,  would  seem 
to  be  past  finding  out.  On  this  subject,  the  court  charged  the 
jury  as  follows: 

^'Tou  are  instructed  that  the  burden  of  proof  is  upon  the 
plaintiff  to  show,  by  a  preponderance  of  the  evidence,  that, 
at  the  time  in  question,  the  defendant  Henry  G.  Baker  was 
driving  said  car  for  and  on  behalf  of  the  defendant  Wm. 
Henry  Baker.  You  are  further  instructed  that,  if  the  defend- 
ant Henry  G.  Baker  at  said  time  was  driving  said  car  for 
the  purposes  and  benefit  of  the  defendant  Wm.  Henry  Baker, 
then  and  in  that  event,  he  would  be  the  servant,  agent  or 
representative  of  the  defendant  Wm.  Henry  Baker.  If  you 
fail  to  find  that  said  Henry  G.  Baker  was  acting  as  the  ser- 
vant, agent  or  representative  of  the  defendant  Wm.  Henry 
Baker,  in  driving  said  car  at  said  time,  then  you  will  return 
your  verdict  for  the  defendant  Wm.  Henry  Baker.  If  you  find 
that  said  Henry  G.  Baker  was  acting  at  said  time  as  the  ser- 
vant, agent  or  representative  of  the  defendant  Wm.  Henry 
Baker,  then,  in  that  event,  the  said  Wm.  Henry  Baker  would 
be  responsible  for  the  negligent  acts,  if  any,  of  said  Henry  Q. 
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Baker,  and  the  instructions  following  would  apply  to  both 

defendants. ' ' 

» 

Assuming,  though  not  deciding,  that  the  quoted  instruc- 
tion would  be  correct  in  a  case  calling  for  the  submission  of 
such  question  to  the  jury,  there  was  no  fact  or  circumstance 
in  evidence  from  which  the  jury  could  be  permitted  to  find 
the  existence  between  the  defendants  of  ihe  relation  of  master 
and  servant,  or  of  principal  and  agent;  and,  by  the  refusal 
to  direct  a  verdict  for  the  father  and  by  the  giving  of  the 
quoted  instruction,  the  jury  were  turned  loose  to  hunt  for  a 
verdict  in  the  wide  field  of  conjecture.  The  motion  for  a 
directed  verdict  in  favor  of  this  defendant  should  have  been 
sustained. 

II,  The  proposition  argued  in  favor  of  the  defendant 
Henry  G.  Baker,  that  there  is  no  evidence  of  negligence  on 
his  part  in  connection  with  the  accident^  and  that  plaintiff 

was  herself  negligent  as  a  matter  of  law,  is 

■  ver^t:c^tra-  not  well  founded.    It  is  to  be  admitted  that 

testimony  of       the  circumstanccs  of  the  collision,  as  detailed 

'witness  *  effect. 

by  the  decidedly  greater  number  of  witnesses, 
strongly  tend  to  show  that  the  car  was  being  driven  slowly 
and  with  due  care,  and  that  plaintiff,  when  safely  across  the 
car's  line  of  travel,  became  confused,  lost  her  head,  and  sud- 
denly turned  back  into  the  danger,  which  she  would  have 
wholly  escaped  had  she  pursued  her  course;  but  there  was 
some  dispute  upon  both  propositions.  One  witness  testifies 
quite  positively  that  the  car  was  being  driven  at  a  rate  of 
speed  which  was  excessive  and  reckless  at  such  a  time  and 
place.  He  further  swears  that  defendant  admitted  to  him 
that  the  car  was  moving  rapidly  because  of  the  lateness  of 
the  hour  and  their  anxiety  to  get  home.  The  testimony  of 
this  witness  is  marred  by  many  inconsistencies  and  contra- 
dictions, but  it  was  still  within  the  province  of  the  jury  to 
give  him  credit,  and  we  think  the  court  could  not  properly 
have  directed  a  verdict  for  this  appellant  on  the  ground 
of  an  entire  want  of  evidence  to  support  the  claim  sued  upon. 
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III.  By  an  amendment  to  the  petition  pending  the  trial, 
the  plaintiff  pleaded  the  existence  of  a  city  ordinance,  one 
section  of  which,  the  abstract  states,  was  offered  in  evidence. 

3.  MuNiciPALcoR.  '^^  ^^^^^  so  ^^^^y  w^l®  showing  that  de- 
useof  streets :  fendant's  objcction  to  the  offer  was  overruled, 
ri^htof'prwje-     does  not  state,  either  in  kaec  verba  or  in 

dence  at  crosS"  i_    .  .  v  •   •  «   ^i_        i»        j 

in?8:neffii-  suDstance,  the  provisions  of  the  offered  sec- 
tion. True,  as  a  matter  of  pleading,  plaintiff 
attached  to  the  amendment*  of  her  petition  an  alleged  copy 
of  the  ordinance,  but  this  was  put  in  issue  by  a  denial,  thus 
placing  the  burden  upon-  the  plaintiff  to  show  it.  However, 
as  this  objection  is  not  specifically  urged  by  the  appellant, 
and  the  trial  court  instructed  the  jury  on  the  subject  of 
the  ordinance  regulation,  we  will  take  it  for  granted  that  the 
provisions  of  that  particular  section  relied  upon  were  sub- 
mitted to  the  jury  in  the  form  in  which  it  was  pleaded.  That 
section  provides,  among  other  things,  that  *' pedestrians  are 
given  the  right  of  way  over  the  crossings  at  street  inter- 
sections; and,  upon  approaching  a  crossing  or  intersecting 
ways  and  also  upon  traverging  the  crossing  or  intersection, 
the  person  in  control  of  an  automobile  or  other  motor  vehicle 
.  ;  .  shall  sound  a  signal  ...  to  give  warning  to  other 
vehicles  and  to  pedestrians  of  his  approach  .  .  .  and  shall 
not  move  at  a  greater  speed  than  is-  reasonably  safe  and 
proper,  having  regard  to  the  rights  of  pedestrians  and  to  the 
traffic  and  use  of  intersecting  ways.*' 

Concerning  the  effect  of  this  ordinance,  the  court  in- 
structed the  jury  as  follows : 

**You  are  further  instructed  that,  by  an  ordinance  of  the 
city  of  Des  Moines,  Iowa,  pedestrians  are  given  the  right  of 
way  over  crossings  at  street  intersections;  and  you  are  in- 
structed that,  under  said  ordinance,  the  plaintiff  had  a  right 
to  crods  over  said  crossing  at  Locust  and  Seventh  Streets,  if 
she  was  attempting  to  cross  said  intersection  on  the  crossing, 
as  defendants '  automobile  approached  the  crossing ;  and  it 
was  the  duty  of  the  defendants  to  observe  such  right  of  way 
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of  plaintiff,  and,  upon  approaching  said  crosising,  to  have 
such  machine  so  under  control  as  to  grant  such  right  of  way, 
ai^  a  failure  so  to  do  would  be  negligence  upon  the  part  of 
the  defendants.  The  defendants  would  have  a  right  to  pass 
behind  the  plaintiff  after  plaintiff  haid  gone  beyond  the  line 
upon  which  the  said  automobile  was  proceeding,  if  you  find 
she  had  passed  beyond  said  liiie,  but  in  so  doing  defendants 
must  exercise  ordinary  care  and  prudence ;  and  plaintiff  would 
have  a  right  to  turn  on  said  crossing  and  proceed  the  other 
way,  but  in  so  doing  plaintiff  must  exercise  ordinary  care 
and  caution,  in  which  event  it  would  be  the  duty  of  the 
defendants  to  drive  such  car  and  have  it  under  such  control 
as  an  ordinarily  careful  and  prudent  person  would^  under  the 
circumstances,  to  avoid  injuring  the  plaintiff,  and  a  failure 
to  so  pass  and  drive,  and  have  said  aut(»nobile  under  control, 
would  constitute  negligence." 

It  will  be  observed  that  this  provision,  when  read  as  a 
whole,  does  little  more  than  put  into  the  form  of  a  city 
ordinance  the  common-law  rule  that,  while  pedestrians  and 
drivers  of  moving  vehicles  have  an  equal  right  to  use  the  pub- 
lic streets  and  crossings,  each  must  exercise  such  right  with 
reasonable  regard  for  the  convenience  and  safety  of  others. 
If,  owing  to  the  different  methods  of  locomotion  and  travel, 
the  law  recognizes  a  right  of  precedence  in  the  use  of  a  cross- 
ing, it  does  not  mean  that  the  persons  having  such  right  of 
way  may  loiter  upon  or  obstruct  the  crossing  to  the  exclusion 
of  others  or  to  the  interruption  of  Street  traffic,  but  rather 
that,  when  two  or  more  persons  moving  in  different  direc- 
tions approach  a  crossing  at  the  same  time,  or  in  such  man- 
ner that,  if  both  or  all  continue  their  respective  courses, 
there  is  danger  of  collision,  then  the  one  having  the  pref- 
erence is  entitled  to  the  first  use  of  mich  crossing,  and  it  is 
the  duty  of  others  to  give  him  reasonable  opportunity  to  do  so. 
So  if  we  assume  that  plaintiff,  as  a  pedestrian,  had  already 
entered  upon  the  crossing  as. the  dcffendant  Henry  G.  Baker 
approached  it  in  an  automobile,  or  if  she  was  traveling  in 
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that  direetion  and  so  near  that  defendant  conld  not  take  the 
crossing  before  her  without  exposing  her  to  danger,  then  it 
was  his  duty  to  stop,  or  to  so  reduce  his  speed  as  to  penpit 

her  to  pass  in  safety.  On  the  other  hand,  if 
PORATION8 :  use  he  had  his  car  under  proper  control,  and, 
uitaneous  use      as  he  approached  the  intersection,  saw  plain- 

of  crossins : 

anticipating        tiff  crossing  Locust  Street  from  the  north  to 

unreasonable 

possibility :  neg-  the  south,  and  saw  that  she  had  proceeded  far 

Ufirence.  '  '^ 

enough  in  that  direction  to  permit  him  as  a 
reasonably  prudent  person  to  drive  over  the  crossing  behind 
her,  there  is  nothing  in  the  rules  of  the  common  law  or  in 
the  statute  or  ordinance  which  forbade  him  to  do  so,  nor  was 
he  bound  to  anticipate  that  plaintiff,  having  safely  crossed 
his  line  of  approach,  might  suddenly  change  her  mind  or 
become  panic  stricken  and  turn  back  into  coIUsion  with  his 
car.  We  do  not  say  that  such  was  the  fact  in  this  case, 
but  there  was  abundant  evidence  upon  which  the  jury  could 
have,  so  found,  and  we  think  the  jury  should  have  been 
specifically  and  carefully  charged  concerning  that  feature 
of  the  record. 

The  instruction  given  by  the  court,  and  especially  the 
closing  portion  thereof,  beginning  with  the  words,  **The  plain- 
tiff would  have  a  right  to  turn  on  said  crossing  and  proceed 

the  other  way,''  is,  in  our  judgment,  not  to 


5.  Trial  :  Instruc- 
tion 
rem; 
sum 


reoifisites^nd     ^  approved.     It  is  perhaps  possible  for  a 
areeratSi^*  ^*"   lawyer  to  read  and  to  construe  it  in  harmony 


part?cuiS^^^     with  the  law  as  we  have  already  stated  it, 
™*  ^'  but  we  think  it  very  certain  that  a  jury  of 

laymen  must  acquire  therefrom  an  exaggerated  conception 
of  the  obligation  of  the  defendant  to  anticipate  a  sudd^i 
reversal  of  the  plaintiff's  line  of  travel  upon  the  crossing. 
6.  Municipal  COB-  Giving  the  instruction  its.  strict  literal  effect, 

PORATIONS:  X         J    ■  I-' 

ordinances:        an  auto  driver  approaching  a  crossing  on 
relative  rights  *  which  a  woman  is  moving  in  either  direction 

and  duties  at 

street  crossings,  could  hardly  hopc  to  escape  the  imputation 
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of  negligenee  without  stopping  and  waiting  until  she  had 
fully  cleared  the  entire  length  of  the  crosswalk  and  made  it 
certain  she  would  not  turn  back.  Such  is  not  the  law ;  and, 
were  the  ordinance  to  be  so  construed,  it  would  be  void  for 
unreasonableness.  Of  course,  if  such  sudden  and  unlooked- 
for  change  of  direction  takes  place,  and  the  driver  of  the 
vehicle  sees  it  in  time,  or  ought  to  see  it  in  time  to  avoid 
accident,  and  fails  to  do  so,  he  may  well  be  chargeable  with 
negligence;  but  the  court's  charge  to  the  jury  does  not  thus 
limit  his  liability. 

IV.    On  the  subject  of  the  plaintiff's  physical  condition 

7.  BviDBNCBropin-  »^  *^^  ^™^  ^*  *^®  ^^^^^^  ^^'  ^'  H.   Hill  waS 

hSirsay^SJnning  examined  as  an  expert  in  her  behalf.     He 

basis  of  opinion.  ^-^^  ^^  ^j^^  ^^^^^ . 

**I  met  the  plaintiff  day  before  yesterday,  and  made  an 
examination  of  her  touching  her  nervous  system.  From  my 
observation,  I  believe  she  is  suffering  with  nervous  prostra- 
tion." 

With  this  conclusion  as  a  foundation,  counsel  then 
framed  hypothetical  questions  embodying  plaintiff's  version 
of  the  facts  as  to  her  prior  state  of  health,  the  alleged  cir- 
cumstances of  her  injury  and  of  her  condition  since  that  time, 
and  asked  as  to  the  effects  of  such  experience  upon  the 
nervous  system  of  the  sufferer.  He  then  continued  with  the 
following  question: 

**Q.  Taking  into  consideration  the  hypothetical  ques- 
tion put  to  you  respecting  the  person,  and  then  taking  into 
consideration  the  further  fact  that  the  person  attempted 
to  be  described  in  the  hypothetical  question  is  the  plain- 
tiff, whom  you  have  recently  examined,  and  found  her  ner- 
vous system  in  the  condition  that  you  have  described  it  to 
be  in,  assuming  that  she  had  passed  through  the  experience 
detailed  in  the  question,  you  may  tell  the  court  and  jury 
whether,  in  your  opinion,  her  nervous  system,  because  of 
these  matters  referred  to,  assuming  them  to  be  true,  and  tak- 

VoL.  178  lA.— 68 
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iiig  into  consideration  her  present  condition,  is  or  is  not  h&[ 
nervous  system  permanently  impaired  and  injured?" 

Objections  to  the  interrogatory  being  overruled,  the  wit- 
ness answered: 

'*I  believe  the  nervous  system  of  the  witness  will  never 
be  as  strong  and  good  in  her  life  as  it  was  before  the  injuries 
were  received." 

On  cross-examination,  Dr.  Hill  says  he  never  examined 
the  plaintiff  except  on  the  one  occasion  mentioned,  and  that 
he  made  no  physical  examination  to  verify  the  existence  of 
physical  pain  and  suffering.    He  adds : 

*  *  In  determining  Miss  Switzer  was  suffering  from  nervous 
breakdown,  I  made  my  diagnosis  and  determined  that  ques- 
tion fi^om  the  information  I  obtained  from  Dr.  Lynch  and 
Mrs.  Hedges.  I  made  a  mental  examination  by  asking  a  lot 
of  questions  with  regard  to  health  and  habits  and  sleep, 
and  with  regard  to  what  the  plaintiff  can  do  and  what  she 
formerly  did  and  is  unable  to  do  now.  Whether  she  could 
sleep  or  not,  I  determined  from  her  statements.  The  same 
is  true  as  to  what  she  could  arid  could  not  do.  I  made 
out  the  diagnosis  from  what  the  plaintiff,  Mrs.  Hedges  and 
Dr.  Lynch  told  me." 

The  objection  made  to  this  testimony  is  that  the  diag- 
nosis stated  by  Dr.  Hill  is  not  competent  evidence,  because 
it  is  confessedly  based  upon  hearsay,  instead  of  facts  com- 
ing under  his  own  observation;  and,  as  this  diagnosis  so 
derived  was  embodied  in  the  hypothesis  upon  which  the  fur- 
ther opinion  of  the  witness  is  founded,  the  testimony  or 
opinion  elicited  is  not  entitled  to  any  consideration.  The 
question  thus  presented  to  the  court  is  not,  as  counsel  for 
appellee  seem  to  think,  whether  expressions  of  present  pain 
and  suffering  on  part  of  plaintiff  were  admissible  in  evidence. 
The  competency  of  such  evidence,  as  a  rule,  is  too  well  settled 
to  permit  of  argument.  Neither  is  it  a  question  whether  Dp. 
Hill,  as  an  expert,  could  properly  state  his  opinion  based 
upon  a  personal  examination  of  the  plaintiff,  or  his  opinion 
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based  upon  a  properly  framed  hypothesis  or  assumption  of 
pertinent  facts.  Of  the  competency  of  such  opinion  as  evi- 
dence, there  can  be  no  doubt.  But  the  thing  we  have  here  to 
consider  is,  first,  whether  the  admitted  basis  upon  which  the 
diagnosis  was  made  and  the  circumstances  under  which  it  was 
made  do  not  exclude  it  from  the  category  of  admissible 
opinion  evidence.  The  objection,  if  any,  does  not  go  to  the 
qualification  or  experience  of  the  expert,  but  to  the  sufficiency 
of  the  grounds  upon  which  his  opinion  is  rendered.  It  will 
be  remembered  that  Dr.  Hill  appears  never  to  have  treated 
the  plaintiff  professionally,  and  made  no  examination  of  any 
kind  except  what  he  speaks  of  as  a  ^* mental  examination," 
consisting  of  a  series  of  questions  concerning  the  history  of 
her  case  and  the  differences,  if  any,  between  her  physical 
and  nervous  condition  before  and  after  her  injury.  This 
interview  was  had  but  one  or  two  days  before  the  trial,  and 
its  evident  purpose  was  to  qualify  the  doctor  to  testify  as 
a  witness  in  her  behalf.  Such  purpose  was  entirely  legitimate, 
and  reflects  no  discredit  on  the  plaintiff  or  witness ;  and,  had 
the  doctor  found  such  symptoms  of  such  observable  abnor- 
mal condition  as  led  him  to  the  conclusion  that  she  was 
afSicted  with  nervous  prostration,  then  unquestionably  his 
testimony  to  that  effect  would  be  entirely  competent.  But 
he  expressly  states  that  he  made  no  examination  except  to 
get  from  the  plaintiff  her  version  of  the  history  of  the  case, 
and  upon  this  information,  supplemented  by  other  state- 
ments from  Dr.  Lynch  and  Mrs.  Hedges,  his  opinion  was 
formed.  The  witness  does  not  state  what  facts  he  ascertained 
from  the  plaintiff  or  from  Dr.  Lynch  or  from  Mrs.  Hedges. 
That  an  opinion  so  expressed  is  not  competent  evidence  is 
the  view  approved  by  many  authorities.  The  recognized 
rule  in  Illinois  is  that  ''the  opinion  of  the  physician  is  not 
competent  evidence  where  it  is  based  upon  self-serving  state- 
ments by  the  patient,  not  made  in  the  course  of  treatment, 
but  with  a  view  of  enabling  the  physician  to  testify  in  ref- 
erence to  the  physical  condition  of  the  patient."    Cobum  v. 
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MoUne,  E.  M.  &  W,  B.  Co.,  243  111.  448.  In  People  v.  Strait, 
148  N.  Y.  566,  the  court,  in  rejecting  the  expert  opinion 
evidence  of  the  defendant's  sanity,  points  out  that  the  opinion 
was  founded,  in  part  at  least,  on  statements  made  by  the 
defendant  himself,  and  that  the  facts  so  ascertained  were  not 
disclosed  by  the  witness  in  his  testimony,  and  says : 

**It  was  essential  that  the  jury  should  be  informed  as 
to  the  facts  upon  which  the  expert  based  his  conclusions  in 
order  to  determine  whether  they  were  well  founded.  If  the 
facts  were  not  disclosed,  his  conclusions  could  not  be  con- 
troverted. We  might  have  been  deceived  by  a  false  state- 
ment prepared  for  the  occasion,  and  for  the  purpose  of  mak- 
ing him  a  valuable  witness  upon  the  trial." 

As  we  have  already  noted,  the  record  in  this  case  con- 
tains no  statement  of  the  information  received  by  the  witness 
from  Dr.  Lynch  or  Mrs.  Hedges,  or  indeed  from  the  plaintiff 
herself,  and  shows  that  he  was  not  prepared  to  express  an 
opinion  based  upon  his  own  knowledge  of  plaintiff's  condi- 
tion. This  is  very  clear  from  the  admitted  fact  that  he  never 
treated  plaintiff  professionally,  and  that  he  made  his  diag- 
nosis wholly  upon  statements  made  to  him  by  the  persons 
above  named.  In  WeatJierbee's  Exr.  v.  Weatherbee's  Heirs, 
38  Vt.  454,  the  expert  witness,  as  in  the  case  at  bar,  relied  in 
part  upon  facts  related  to  him  by  another  physician,  and  the 
court  held  it  inadmissible,  saying  in  substance  that  the  opin- 
ion of  an  expert  is  competent,  if  based  upon  facts  which  the 
evidence  tends  to  establish ;  but  the  jury  should  know  upon 
what  facts  the  opinion  is  founded,  for  its  pertinence  depends 
upon  the  jury's  finding  the  facts  to  be  true.  Mr.  Abbott, 
in  his  Trial  Evidence,  p.  117,  Note,  gives  the  rule  as  follows: 

**A  medical  witness  must  give  the  facts  on  which  his 
opinion  is  founded,  in  connection  with  his  opinion.  If  those 
facts  necessarily  include  information  given  him  by  the  attend- 
ants of  the  patient,  his  opinion  is  not  competent,  for  those 
communications  are  hearsay." 

In  Stevens  v.  People  (111.),  74  N.'E.  786,  the  court,  con- 
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ceding  the  admissibility  of  testimony  of  a  patient's  exclama- 
tions or  statements  indicating  present  suffering,  adds: 

**We  know  of  no  well-considered  case  where  it  is  held 
competent  for  the  physician  to  testify  that  he  reached  his 
contusion  or  formed  his  opinion  as  to  the  ailment  or  physical 
condition  of  the  patient  from  the  cause  or  history  of  the 
injury,  ailment  or  disease  as  narrated  by  the  patient" 

Quite  in  point  is  the  case  of  Vosburg  v.  Putney,  78  Wis. 
84.  There  the  witness  expressed  an  opinion  which  he  said 
was  based  upon  the  ** history  of  the  case"  as  it  was  given  to 
him  two  weeks  after  the  injury.  Referring  to  this  testimony, 
the  court  says  the  witness'  answer  shows  his  incompetency 
to  answer  the  question. 

"He  answered  it  'under  the  history  he  learned  at  the 
time.'  What  facts  about  the  case  did  he  learn,  and  from 
whom  did  he  learn  them  ?  Were  they  true  or  false  f  He  does 
not  even  give  his  opinion  upon  the  testimony  of  other  wit- 
nesses in  court,  and  no  hypothetical  statement  was  submitted 
to  him.  No  foundation  recognized  by  any  authority  was  laid 
for  his  answer  to  such  a  question,  and  he  did  not  show  him<> 
self  competent  to  answer  it" 

In  the  case  before  us,  there  was  a  hypothetical  statement 
submitted  to  the  witness;  but,  for  reasons  to  which  we  shall 
later  refer,  we  think  it  was  equally  objectionable.  Says  the 
Wisconsin  court: 

**The  jury  should  in  every  case  distinctly  understand 
what  are  the  exact  facts  upon  which  the  expert  bases  his 
opinion."    Bennett  v.  State,  14  N,  W.  912. 

In  MiUer  v.  St.  Paul  City  B.  Co.,  62  Minn.  216,  we  find 
a  record  much  like  the  one  now  under  consideration.  The 
action  was  for  the  recovery  of  damages  for  personal  injury ; 
and,  shortly  before  the  trial  came  on,  plaintiff  called  a  doctor, 
who  made  an  examination  of  her  to  qualify  himself  to  testify 
as  an  expert  On  the  witness  stand,  the  physician  testified 
that  the  opinion  expressed  by  him  was  **  based  on  his  exami- 
nation and  the  history  of  the  case  given  by  the  attending  phy- 
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sician,  Dr.  Marshall.'*  The  testimony  of  the  expert  was  held 
to  have  been  improperly  admitted,  and  in  so  holding,  the 
court  uses  this  language : 

**It  is  settled  beyond  controversy  that  a  medical  expert 
cannot  be  allowed  to  give  his  opinion  on  information  which 
he  has  obtained  out  of  court  from  third  parties  other  than 
the  patient." 

See  also  Heald  v.  Tiling,  45  Me.  392,  395 ;  Eouch  v.  Zeh- 
ring,  59  Pa.  74;  United  States  v.  Faulkner,  35  Fed.  730; 
Delaware,  i.  cfe  W.  R.  Co.  v.  RoaUfs,  16  C.  C.  A.  601 ;  Atchi- 
son, T.  &  8.  F.  R.  Co.  V.  Frazier,  27  Kans.  463;  Kreuziger 
V.  Chicago  &  N,  W,  R.  Co.,  73  Wis.  158.  It  is  not  necessary 
in  this  case  to  hold,  and  we  must  not  be  understood  as  hold- 
ing, that  a  physician  called  to  treat  a  patient  may  not,  in 
making  his  diagnosis,  properly  consider  such  patient's  state- 
ment of  her  case  and  her  condition,  together  with  the  state- 
ments of  other  attending  physicians  concerning  the  case,  or 
that  an  opinion  based  upon  his  own  observation  and  judg- 
ment as  thus  enlightened  is  not  competent  evidence  in  a 
proper  case.  Upon  the  record  here  made,  we  need  go  no 
further  than  to  hold  that,  where  a  party  alleged  to  have 
been  injured  calls  in  an  expert  for  the  purpose  of  enabling 
him  to  testify  in  her  behalf,  such  expert  being  a  stranger 
who  has  never  treated  her  professionally,  and  makes  no  exam- 
ination of  the  patient  except  to  question  her  in  reglurd  to 
her  past  and  present  condition,  and  to  obtain  the  reports  or 
statements  made  by  others  concerning  such  conditions,  his 
opinion,  based  wholly  or  in  part  on  such  information,  is  not 
competent  evidence,  and  should  be  excluded  from  the  jury. 

The  error  in  this  respect  was  in  no  manner  cured  by  the 
hj'pothetieal  question  put  to  the  physician ;  for  it  required  him 
to  base  his'  opinion  not  only  upon  the  series  of  assumed  facts 

therein  set  forth,  but  also  to  consider  the 
opinion  evi-        furthef  fact  that  the  person  attempted  to  be 

dence :  opinion       .  .,     -i.^ii  i.**.       ,         ■»    .      .^ 

baaed  on  both      described  in  the  hypothesis     is  the  plaintiff 

competent  and 

iT^^la^'^^ff^t       whoi'^  you  bave  recently  examined  and  found 
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her  nervous  system  ia  the  condition  that  you  have  de- 
scribed it  to  be  in."  In  other  words,  the  interrogatory 
calls  for  an  opinion  based,  in  part  at  least,  upon  testi- 
mony or  assumption  of  facts  which  we  find  could  not  properly 
be  admitted  in  evidence,  and,  under  well-settled  rules,  an 
opinion  so  elicited  is  not  entitled  to  any  consideration.  It 
should  be  added  that  some  members  of  the  court  are  of  the 
opinion  that  a  medical  expert  may  properly  testify  to  his 
diagnosis  based  upon  the  history  of  the  case  as  made  to  him 
by  the  patient,  but  may  not  found  his  opinion  upon  state- 
ments to  him  by  third  persons.  For  the  purposes  of  this 
case,  it  is  not  necessary  that  we  decide  upon  the  admissibility 
in  evidence  of  a  diagnosis  of  the  kind  first  mentioned,  because 
the  expert  witness  admittedly  drew  his  conclusions  in  part 
from  information  derived  from  persons  other  than  the  plain- 
tiff. Other  exceptions  taken  by  the  appellants  and  argued  in 
the  briefs  are  such  only  as  are  not  likely  to  arise  on  a  new 
trial,  and  we  will  take  no  time  for  their  consideration. 

For  the  reasons  hereinbefore  expressed,  the  judgment 
below  must  be  reversed  and  the  cause  remanded  for  a  new 
trial. — Reversed  and  remanded. 

EvAKs,  C.  J.,  DEEMER.and  Preston,  JJ.,  concur. 


Eliza  J.  Womack,  Appellee,  v.  Pauline  Horsley  et  al., 

Appellants. 

WILLS:  Testamentary  Capacity—- Inferences  of  Incompetency  Over- 
.1  coaling  Direct  Evidence  of  Competency.  The  fact  that  aU  the 
witnesses  (concededly  credible)  present  with  testator  when  the 
aUeged  will  was  executed,  unite  in  direct  and  positive  testimony 
that  the  testator  was  then,  of  sound  mind,  does  not  necessarily 
prevail  over  permissible  inferences  to  be  drawn  from  prior  and 
subsequent  conditions  of  the  testator.  Such  conditions  and  such 
positive  evidence  may  be  so  at  war  that  a  fair  jury  question  results. 

PRINCIPLE    APPLIED:      Three    subscribing   witnesses   and    a 
nurse  all  united  in  positive  evidence  that  testator  was  of  sound 
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mind  when  the  alleged  wHl  was  executed.  On.  the  other  hand,  the 
testator,  85  years  of  age,  was  concededly  suffering  from  enlarge- 
ment of  the  prostate  gland,  the  closing  of  the  urethra  and  the 
consequent  retention  of  the  urine.  Concededly,  absorption  into  the 
body  of  the  virulent  poison  resulting  from  this  condition  was  in 
time  inevitable,  with  resulting  wasting  away  of  the  body  and  dc 
rangement  of  the  mind  and  coma,  and,  lastly,  death.  Whether  the 
absorption  of  this  poison  had  commenced  at  the  time  the  alleged 
will  was  executed,  with  consequent  incapacity  to  execute  a  will, 
was  in  dispute.  Held  to  present  a  fair  question  for  jury,  and 
directed  verdict  properly  refused. 

WILLS:     Testamentary   Capacity— Instractions — Sufficiency.     Inca- 

2  pacity  at  the  very  time  of  the  execution  of  the  alleged  will  is  the 
all-important  test.  Instructions  reviewed,  and  held  to  sufficiently 
present  the  rule. 

APPEAL  AND  EBBOB:     Harmless  Error— Improper  Qnestien  with 

3  Harmless  Answer.  Harmless  error  follows  the  asking  of  an 
improper  question  responded  to  by  a  harmless  answer.  So  held 
where  the  question  called  for  a  conversation  with  a  deceased  per- 
son, but  the  witness  answered  that  she  had  had  no  conversation 
with  deceased. 

WITKESSES:     Competency— Transaction  with  Deceased— What  Is 

4  Not.  Testimony  of  a  witness  that  she  did  not,  during  a  certain 
period  of  the  sickness  of  the  deceased,  hear  anyone  talking  to  him, 
is  not  testifying  to  a  personal  transaction  or  conversation  with 
deceased.     (Sec.  4604,  Code,  1897.) 

TBIAL:     Instractions — ^Form,   Bequisites  and   Sufficiency — Common 

5  Usage  of  Speech.  A  jury  is  presumed  to  have  knowledge  of  the 
common  usage  of  speech  and  understanding.  So  held  where  the 
jury  was  told  that,  under  the  record,  a  deceased  died  "on  the 
night  of  Oct.  6th."    In  fact,  he  died  sometime  after  midnight. 

WILLS:    Testamentary  Capacity— Definition.    The  following  instrac- 

6  tion  on  testaments rj'  capacity  has  stood  the  test  of  judicial  criti- 
cism for  half  a  century,  to  wit: 

"If  the  testator,  at  the  time  of  the  execution  of  the  instrument 
in  question,  has  sufficient  mental  capacity  to  understand  the  nature 
of  the  act  in  which  he  is  engaged,  and  to  recollect  and  know  the 
extent  of  his  property  and  the  natural  objects  of  his  bounty,  and 
to  know  and  comprehend  the  manner  in  which  he  wished  to  dis- 
tribute his  property  amon«f  them,  he  has  sufficient  mental  capacity 
to  make  a  valid  will — he  has  testamentary  capacity." 
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Appeal  from  Fremont  District  Court » — O.  D.  Wheeler, 

Judge. 

Friday,  April  9,  1915. 

Rehearing  Denied  Monday,  December  18,  1916. 

Original  action  to  set  aside  the  probate  of  the  will  of 
John  Horsley,  deceased.  The  only  ground  of  attack  sub- 
mitted to  the  jury  was  mental  incapacity.  There  was  a  ver- 
dict for  the  contestants.    The  proponent  appeals. — Affirmed. 

TirUey,  Mitchell  &  Thornell,  for  appellants. 

T.  S.  Stevens  and  John  M,  Stewart,  for  appellee. 

Evans,  C.  J. — I.  John  Horsley  died  October  7,  1912,  in 
Fremont  County.  He  had  been  a  long-time  resident  there. 
He  left  a  considerable  estate,  consisting  mainly  of  1,100  acres 

of  land.    At  the  time  of  his  death,  he  was  85 
"  mentary  capac-  ycars  of  age.     He  had  been  twice  married, 

i^y  I  inferences 

of  Incompetency  and   left  surviving  him  his  widow,   the   pro- 
overcoming 

direct  evidence    ponent  of  the  wiU.    He  had  never  had  chil- 

of  competency.      ^ 

dren.  He  was  survived  by  a  number  of 
nephews  and  nieces  as  the  only  heirs  at.  law,  and  these  are 
the  only  contestants.  Until  the  time  of  his  last  illness,  he 
was  a  man  who  attended  to  his  own  business  affairs  success- 
fully. He  was  perhaps  a  man  of  rather  exceptional  vigor 
for  his  years,  both  bodily  and  mentally,  though  ho  was  an 
unlearned  man,  in  the  sense  that  he  could  neither  read  nor 
write.  His  final  illness  began  on  September  16,  1912,  and 
ran  its  course  in  three  weeks.  The  principal  question  pre- 
sented for  our  consideration  is  whether  there  was  sufficient 
evidence  before  the  trial  court  to  justify  the  submission  of 
the  case  to  the  jury.  The  proponent  duly  moved  for  a 
directed  verdict,  on  the  ground  of  the  insufficiency  of  the 
evidence  on  behalf  of  the  contestants. 

There  were  three  subscribing  witnesses  to  the  will,  includ- 
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ing  the  attending  physician.  A  fourth  witness,  the  attending 
nurse,  also  testified.  These  witnesses  all  testified  to  the  sound 
mental  condition  of  the  testator.  No  other  persons  except 
the  proponent  were  present  at  the  time  of  such  execution. 
The  direct  evidence,  therefore,  as  to  what  transpired  at  the 
very  time  of  the  execution  of  the  will,  is  all  in  support  of 
the  will.  The  evidence  on  behalf  of  the  contestants  is  directed 
to  the  condition  of  the  testator  as  it  was  observed  by  witnesses 
immediately  before  and  immediately  after  the  execution  of 
the  will. 

The  general  contention  of  the  appellants  is  that  such 
testimony  was  not  suflScient  to  overcome  the  direct  evidence 
of  the  subscribing  witnesses,  and  especially  so  because  the 
mental  condition  of  the  testator,  as  observed  prior  to  the 
execution  of  the  will,  was  not  shown  to  be  of  such  a  perma- 
nent and  progressive  nature  as  to  raise  a  legal  presumption  of 
its  continuance ;  that,  therefore,  testimony  of  such  prior  con- 
dition was  not  available  to  the  contestants  to  impeach  the 
niental  condition  of  the  testator  at  the  moment  of  the  execu- 
tion of  the  instrument;  and  that  the  testimony  as  to  the 
mental  condition  of  the  testator  subsequent  to  the  execution 
of  the  will  was  not  available  to  that  end,  because  it  was  not 
inconsistent  with  a.  previous  sound  mental  condition. 

We  have  gone  through  the  record  with  much  care,  under 
a  sense  of  the  solemn  duty  which  rests  upon  all  courts  not 
to  permit  testamentary  instruments  to  be  torn  by  mere  whim. 
The  final  illness  of  the  testator  resulted  from  a  kidney  an'd 
bladder  trouble.  Two  years  prior,  he  had  had  a  considerable 
illness,  in  the  form  of  inflammation  of  the  kidneys  and  pros- 
tatic trouble.  His  final  illness  resulted  from  prostatic  en- 
largement. The  first  physician  called  was  Doctor  Wiese.  He 
was  a  witness  for  the  contestants.  The  following  was  his 
description  of  the  general  nature  of  the  illness  of  the  testator: 

*^He  was  troubled  with  senile  hypertrophy  of  the  pros- 
tate gland,  a  fatal  condition  which  takes  place  in  old  age, 
and  especially  at  his  age,  in  about  32  per  cent  of  old  men. 
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I  mean  by  that  the  enlargement  of  the  prostate  gland.  The 
prostate  gland  is  shaped  similar  to  a  horse-chestnut,  and  is  at 
the  neck  of  the  bladder,  half  on  one  side  and  half  on  the 
other  side;  the  urethra  goes  through  it.  The  urethra  is  the 
channel  the  urine  passes  through.  In  certain  conditions  of 
old  age  after  a  person  is  sixty,  the  prostate  gland  expands, 
it  gets  three  or  four  times  larger  than  it  ought  to  be,  and 
presses  on  the  neck  of  the  bladder  and  the  urethra,  and  in 
this  condition  the  bladder  is  never  capable  of  being  entirely 
empty;  it  closes  up  the  passage,  and  the  urine  just  drops 
a  little  by  little.  I  told  Mrs.  Horsley  to  keep  on  with  the 
decoction  of  that  diuretic,  which  is  a  medicine  for  the  kid- 
neys; and  that  I  would^Tise  a  catheter  to  draw  the  urine  oflf 
when  needed.  ...  I  treated  him  after  he  was  taken  sick, 
a  little  over  two  weeks,  I  think.  He  didn't  get  any  better 
because  it  was  impossible.  ...  I  could  see  that  he  was 
gradually  getting  worse.  There  was  more  and  more  inflamma- 
tion of  the  neck  of  the  bladder,  as  well  as  paralysis  of  the 
body  of  the  bladder,  and  more  and  more  urine  would  be 
accumulated  all  the  time,  and  there  was  not  muscular  action 
enough  to  expel  it.  There  was  a  uremic  condition.  There  is 
a  certain  principle  in  health,  in  urine,  called  urea,  that  is 
always  present.  If  there  is  stagnation  of  the  urine  that  can- 
not be  expelled  from  the  bladder  as  it  should  be,  the  urea 
multiplies  and  ferments  and  makes  a  very  serious  poison. 
It  affects  the  system  by  absorption.  I  observed  that  in  this 
case.  It  takes  place  very  slowly.  There  is  always  more  or 
less  pain  with  that  disease.  The  pain  was  from  the  enlarge- 
ment of  the  prostate  gland;  it  presses  on  those  nerves,  or  on 
the  nerve  centers,  and  they  reflect  to  the  spinal  cord,  and 
from  the  spinal  cord  to  the  brain,  and  causes  pain.  Q.  Would 
that  pain  be  continuous,  or  come  in  paroxysms  f  A.  It  came 
periodically.  Well,  you  can't  see  it  coming  on;  it  is  impos- 
sible ;  it  comes  in  old  age ;  all  men  do  not  have  it.  I  observed 
a  retention  of  urine;  that  is  the  first  symptom,  they  cannot 
urinate.    The  next  effect  will  be  the  continual  dilation  of  the 
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bladder ;  the  bladder  expands  more  and  more ;  and  the  mus- 
cular fibre, — ^the  net  work  of  muscular  fibre  which  contract 
and  make  the  bladder, — ^they  lose  their  action,  and  the  urine 
lays  there  and  cannot  run  out  at  all.  ...  A.  I  just  said 
awhile  ago  I  treated  him,  during  the  time,  and  all  the  time, 
the  uremic  poisoning  hadn't  taken  place  yet.  Q.  Then,  you 
say,  during  the  time  you  treated  him  that  you  hadn't  ob- 
served symptoms  of  uremic  poisoning?  A.  No,  sir;  but  it  is 
bound  to  take  place  sooner  or  later.  Q.  What  are  the  symp- 
toms of  uremic  poisoning?  A.  That  uremic  poisoning  comes 
and  the  system  naturally  wastes  away;  the  patient  becomes 
emaciated  and  exhausted.  They  cannot  retain  a  thing  in  their 
stomachs ;  they  cannot  eat  a  thing,  no  matter  what  it  is ;  then 
comes  derangement  of  the  mind,  and  finally  coma.  Coma  is 
stupor.  Stupor  comes  before  death,  and  only  in  the  last 
stages,  of  course,  the  last  few  days.  They  all  die  of  that 
trouble.    They  all  die  in  a  comatose  condition,  in  a  stupor." 

On  the  23d  of  September,  Dr.  Ginn  became  the  attend- 
ing physician.  He  was  a  witness  for  the  proponent.  He 
testified  for  the  proponent  as  follows: 

**The  effect  of  the  retention  of  urine  would  be  to  inflict 
intense  pain  in  the  bladder.  I  was  not  able  to  keep  the  blad- 
der drained.  I  would  draw  the  urine  with  a  catheter,  and 
then  remove  the  catheter ;  wait  several  hours  and  then  do  it 
over  again.  To  leave  the  catheter  in  would  be  to  irritate  it. 
When  I  would  introduce  the  catheter,  he  would  struggle, 
throw  himself  around  with  pain.  There  was  no  pus;  there 
was  no  pus  that  came  from  the  bladder.  If  there  had  been 
any  pus,  it  would  come  through  the  catheter.  The  slime 
would  close  up  the  catheter, — I  mean  the  secretion  from  the 
inside  of  the  bladder,  from  the  walls  of  the  bladder;  that 
is  not  pus,  it  is  a  gelatinous  fluid.  There  might  have  been 
pus  there ;  I  do  not  know ;  I  cannot  say  there  was  pus  in  the 
bladder.  It  would  not  be  there  naturally,  nor  ordinarily, 
It  would  not  have  affected  him  any  more  than  ordinary  in- 
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flammation.  It  would  not  be  absorbed,  because  it  could  pass 
out  or  drain  out.  I  didn't  test  to  find  out  whether  there 
was  any  pus,  or  not.  There  was  mucus,  possibly  pus.  What- 
ever there  was,  drained  through  the  catheter.  There  is  very 
little  absorption  from  the  bladder." 

There  was  no  dispute  between  the  physicians  as  to  the 
character  of  the  disease  which  afflicted  the  testator.  There 
was  dispute  as  to  the  effect  of  such  disease  upon  the  mental 
condition.  According  to  the  medical  testimony  offered  by  the 
contestants,  the  affliction  of  the  testator  was  bound  to  develop 
into  stupor  and  coma,  which  would  last  a  **few  days''  before 
death.  The  evidence  is  abundant  that  the  testator  did  pass 
into  a  state  of  coma  before  his  death.  How  long  before  his 
death  such  a  state  was  reached  is  a  question  of  sharp  dispute. 
The  will  was  made  under  apparently  pressing  circumstances. 
At  about  2  o'clock  on  Friday  morning,  October  4th,  the  con- 
dition of  the  patient  became  sufficiently  alarming  that  the 
nurse  called  for  the  doctor,  who  lived  in  another  town,  several 
miles  away.  He  arrived  there  at  about  3  o'clock.  The  con- 
dition of  the  patient  was  such  that  he  had  no  further  hopes 
for  his  recovery,  and  so  advised  him.  Morrow,  a  banker,  was 
called  to  the  house  for  the  purpose  of  drawing  a  will.  Mor- 
row called  Smith  to  aid  him.  We  need  not  dwell  upon  or 
detail  the  evidence  in  behalf  of  the  proponent.  It  was  abun- 
dant to  have  sustained  a  favorable  verdict.  The  question  that 
concertis  us  is  the  testimony  on  behalf  of  the  contestants. 
For  the  purpose  of  such  consideration,  we  must  deem  it  as 
true.  Starting  w4th  the  proposition  that  the  testator  was 
afflicted  Avith  a  disease  which,  if  finally  fatal,  must  end  in 
permanent  stupor  and  coma  of  a  few  days'  duration  before 
death,  the  evidence  of  the  contestants  was  directed  to  the 
proof  that  such  stage  had  been  reached  in  the  progress  of 
the  disease  before  the  will  was  executed.  Their  witnesses 
testified  to  their  observations  of  the  comatose  condition  of  the 
testator  on  days  previous  to  Friday,  and  especially  on  Thurs- 
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day;  and  again  to  a  like  condition  after  the  will  was  made, 
and  up  to  the  time  of  his  death.  Assuming  the  medical 
hypothesis  to  be  correct,  we  ought  to  assume  also,  perhaps, 
that  the  first  stages  of  the  stupor  would  be  less  marked  and 
less  persistent  than  its  later  stages.  Granting  that,  in  its 
earlier  stages,  the  patient- would  be  able  to  shake  it  off  and 
to  maintain  intermittently  a  sane  mental  condition,  it  was 
permissible  to  the  contestants  to  contend  that  a  stage  of 
progress  would  necessarily  be  reached  at  some  point  where 
the  stupor  of  the  disease  would  overcome  the  power  of  the 
patient  to  shake  it  off.  For  such  purpose,  it  was  competent 
to  prove  the  apparent  stupor  and  comatose  condition  of  the 
testator  on  the  day  or  days  before  the  instrument  was  exe- 
cuted, as  well  as  on  the  succeeding  days.  There  was  evi- 
dence for  the  contestants  that,  as  early  as  Sunday,  September 
29th,  the  testator  was  in  such  a  stupefied  condition  that  he 
could  not  recognize  his  pastor,  who  had  called  upon  him. 
No  narcotics  of  any  kind  had  been  administered  at  any  time 
during  his  sickness!  If  he  was  in  a  stupor,  it  was  as  a  result 
of  his  disease,  and  not  the  temporary  result  of  any  morphine 
preparation.  The  disease  had  its  progressive  stages,  and  it 
passed  through  them  to  the  fatal  end.  Though  it  be  true 
that  his  sickness  was  physical,  and  not  mental,  it  was  equally 
true  that  the  regular  course  of  the  disease  would  affect  the 
mental  condition,  by  first  beclouding  it  and  finally  darkening 
it,  and  this  would  occur  an  appreciable  time  before  final 
dissolution.  In  that  sense,  the  impairment  of  the  mental  con- 
dition of  the  decedent,  as  observed  on  a  particular  day,  might 
at  least  be  permanent  and  progressive.  The  evidence  of  the 
contestants  is  directed  to  occasions  when  the  condition  of  the 
patient  was  open  to  the  observation  also  of  the  witnesses  for 
the  proponent.  This  testimony  on  behalf  of  the  contestants 
is  met  by  sharp  contradiction  on  behalf  of  the  proponent,  to 
the  effect  that  the  testator  was  not  in  such  a  condition  of 
stupor  at  the  time  testified  to.    The  question  here  is  not  one 
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of  alteimating  periods  of  darkness  and  light  The  conflict  of 
evidence  is  such  at  this  point  as  to  put  the  witnesses  to  the 
test  of  credibility.  This  test  was  necessarily  a  test  before 
the  jury. 

It  is  true,  as  argued  by  appellant,  that  the  only  evidence 
of  mental  unsoundness  at  the  moment  of  the  execution  of  the 
instrument,  was  a  matter  of  mere  inference.  This  of  itself  is 
not  an  objection  to  the  proof.  Inferences  are  inevitable  in 
all  tri^s  of  disputed  fact,  and  are  usually  important  links 
in  the  chain  of  proof.  It  is  earnestly  argued  that  inference 
should  never  be  permitted  to  overcome  positive  and  direct 
testimony.  No  authority  is  cited  for  such  rule.  It  is  safe  to 
say  that  there  is  no  authority  for  it.  Appropriate  inferences 
from  proved  facts  are  not  a  low  order  of  evidence.  Whether 
they  should  be  permitted  to  overcome  positive  and  direct  tes- 
timony or  not,  depends  in  every  case  upon  the  relative 
strength  of  the  one  or  the  other.  The  very  credibility  of 
direct  evidence  may  be  destroyed  by  the  force  of  irresistible 
inferences. 

We  reach  the  (conclusion  upon  the  whole  record  that  the 
testimony  for  the  contestants,  though  not  strong,  was  suffi- 
cient to  carry  the  case  to  the  jury.  We  think  it  must  be 
said  also  that  the  direct  testimony  in  support  of  the  will  as  it 
appears  in  this  record  is,  in  some  respects,  unsatisfactory,  and 
open  to  unfavorable  inferences. 

'  In  view  of  our  conclusion  at  this  point,  we  need  not  dwell 
npon  a  consideration  of  previous  cases.  Very  able  briefs  are 
presented  by  counsel  covering  our  previous  cases.  Special 
reliance  is  placed  by  appellant  upon  Convey  v.  Murphy,  146 
Iowa  154;  Speer  v.  Speer,  146  Iowa  6, 16 ;  and  Ilingst  v,  Jones, 
166  Iowa  329.  In  our  judgment,  the  cases  are  not  at  all  con- 
trolling of  the  present  case.  What  we  have  already  said  will 
suflSciently  indicate  the  distinction  between  those  cases  and 
the  case  at  bar. 

II.     Objections  are  urged  to  the  instructions.    Their  ab- 
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stract  correctness  is  conceded.    It  is  urged,  however,  that  they 
are  not  sufficiently  explicit,  and  especially  so  in  that  they 

did  not  direct  the  attention  of  the  jury  with 

2.  Wills  :  testa^  jv,   •      ^  ,       .  ,      -  ,         ,      ,        -. 

mentary  capac-  sumcient  cmphasis  to  the  fact  that  the  burden 

Ity :  instruc- 

S^c'  *"*'        ^^  upon  the  contestants  to  show  the  mental 

incompetency  of  the  testator  at  the  very 
moment  of  the  execution  of  the  instrument.  In  the  eighth 
instruction,  the  court  did  instruct  the  jury  that  the  testator 
was  presumed  to  have  been  of  sound  mind  at  the  time  the 
will  was  executed,  and  that  the  burden  was  upon  the  con- 
testants to  prove  that  he  was  incapable  to  do  so  **at  said 
time,"  and  that  they  *'must  establish  the  incompetency  of 
the  said  John  Horsley  at  the  said  time."  This  covered  the 
point  with  some  degree  of  emphasis  at  least.  It  is  true  that 
the  point  might  have  been  overlooked  by  the  jury,  but  coun- 
sel had  the  right  of  argument.  Emphasis  is  one  of  the  privi- 
leges of  argument,  and  it  is  not  often  neglected  by  the  respec- 
tive attorneys.  Undue  emphasis  of  a  particular  point  in  the 
instructions  has  its  own  perils  of  unfairness,  and  we  think 
that  the  exercise  of  that  function  mayi  to  some  extent  be 
intrusted  to  respective  counsel. 

III.  Eliza  J.  Womack,  one  of  the  contestants,  was  a 
witness  in  her  own  behalf.  Objection  was  urged  to  a  consid- 
erable part  of  her  testimony,  on  the  ground  of  her  incom- 

3.  APPBSAL  AND  ER-  P^teucy    uudcr    Section    4604,    Code,    1897. 
em)r^tmproifer  Thcse  objections  were  overruled,  and  error 

harmiess^^^      18  HOW  assigned  thercou.     It  is  not  claimed 
answer.  ^^^  ^^^^  ^^^  witness  might  properly  testify 

to  mere  matters  of  observation  on  her  own  part,  even  though 
they  concerned  the  conduct  of  the  testator.  Only  one  ques- 
tion and  answer  are  presented  in  argument,  as  follows : 

**Q.  Did  you  talk  to  him  any?  (Objected  to  by  defend- 
ants as  immaterial,  irrelevant,  incompetent,  witness  incompe- 
tent under  Section  4104  of  the  Code.  Overruled ;  defendants 
except.)  A.  Not  the  last  week.  Never  heard  anyone  else 
talk  with  him." 


Dee.  1916]  Wohaok  v.  Hobslby.  1089 

The  argament  is  that,  if  the  ajiswer  of  the  witness  had 

been  affirmative  instead  of  negative,  it  would  have 'disclosed 

a  personal  transaction,  and  that  the  objection  to  the  question, 

4.  wiTNBSMs :        therefore,  ought  to  have  been  sustained.    The 

t?JStcuon  with  answer,  however,  being  negative,  rendered  the 

deceued :  what  ^j^qj,  nonprejudicial,  if  error  there  was.    In 

so  far  as  the  answer  disclosed  the  observations 
of  the  witness  of  an  absence  of  conversation  on  the  part  of 
the  deceased,  it  was  a  matter  of  observation,  and  nothing  more. 
6.  THiAi,:inBtruc-  ^V.     The  foUowing  appears,  in  the  in- 

tioiu 
requ 
sum< 
comz 
of  8p6«ch. 


S^iiiuJ^d     Btructions  of  the  court : 

comnlon^uMffo  '^^t  appears  to  be  conceded  that,  on  the 


night  of  October  6,  1912,  John  Horsley  died 
in  this  county.*' 

It  is  urged  that  the  testimony  shows  the  testator  to  have 
died  on  October  7th,  and  that  the  statement  of  the  court  was, 
therefore,  prejudicial.  It  does  appear  from  the  testimony 
that  decedent  died  some  time  after  midnight,  Sunday  night, 
October  6th.  The  record  before  us  does  not  disclose  at  what 
hour.  It  does  appear  that  he  did  not  speak  or  move  after 
8  o'clock  Sunday  evening.  The  petition  stated  the  date  of 
his  death  as  October  6th.  No  issue  was  made  upon  that  alle- 
gation, nor  any  attention  directed  to  it  in  the  course  of  the 
trial.  The  statement  of  the  instructions  as  above  quoted  was 
true,  according  to  a  common  usage  of  speech  and  understand- 
ing. There  was  nothing  misleading  about  it.  It  was  not 
calculated  to  convey  any  other  impression  to  the  minds  of  the 
jury  than  that  the  decedent  died  sometime  between  sunset 
Sunday  and  sunrise  Monday. 

V.    In  Instruction  9,  the  trial  court  de- 
^'  menta rj^pfuv  fined  testamentary  incapacity.    Such  instruc- 

Ity :  definition.      , .         •      i    j   j  xi.     i?  n 

tion  included  the  following: 
' '  If  the  testator,  at  the  time  of  the  execution  of  the  instru- 
ment in  question,  has  sufficient  mental  capacity  to  understand 
the  nature  of  the  act  in  which  he  is  engaged,  and  to  recollect 

Vot.  178  lA— ^9 
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and  know  the  extent  of  his  property  and  the  natural  objects 
of  his  boujbtty,  and  to  know  and  compreh^id  the  manner  in 
which  he  wished  to  distribute  his  property  among  them,  he 
has  sufScient  mental  capacity  to  make  a  valid  will — ^he  has 
testamentary  capacity." 

It  is  urged  that  the  instruction  was  erroneous,  especially 
as  applied  to  the  case  at  bar.  It  is  urged  first  that  many 
testators  do  not  know  the  full  extent  of  their  property, 
especially  where  large  properties  are  involyed,  and  that  the 
instruction  would  render  such  persons  incapable  of  making 
a  will.  It  is  also  argued  that,  in  the  case  at  bar,  the  testator 
had  no  natural  objects  of  his  bounty  except  the  proponent, 
his  wife;  or  that,  if  the  collateral  heirs  be  deemed  such' 
objects,  then  confessedly  there  were  some  which  he  did  not 
know ;  that,  therefore,  by  this  part  of  the  instructicm  he  would 
be  deemed  to  lack  testamentary  capacity,  because  he  did  not 
know  all  his  nephews  and  nieces.  The  argument  has  its 
ingenuity,  but  it  does  not  strike  squarely  at  the  instruction 
as  given.  The  standard  laid  down  in  the  instruction  did  not 
purport  to  measure  the  extent  of  the  actual  knowledge  which 
the  testator  should  have.  '*SuflBcient  mental  capacity**  to 
know  was  the  standard  laid  down.  It  would  doubtless  be 
conceded  that  a  testator  might  safely  make  provision  in  his 
will  for  nephews  and  nieces  or  other  classes  of  relatives  or 
persons  without  actually  knowing  personally  the  individuals 
thus  provided  for,  or  the  number  of  individuals  thus  pro- 
vided for,  and  yet  not  be  deemed  lacking  in  ' '  sufficient  men- 
tal capacity*'  to  know  them.  The  instruction  c<Haplained  of 
at  this  point  is  quite  formal  and  stereotyped,  and  has  been 
given  by  the  trial  courts  of  this  state  for  40  or  50  years,  and 
we  are  not  disposed  to  pluck  its  gray  hairs  now.  Indeed,  we 
deem  it  quite  unobjectionable. 

Finally,  complaint  is  made  of  misconduct  of  eounsd:  for 
the  contestants  in  his  closing  argument  to  the  jury.  The 
general  nature  of  this  complaint  is  that  counsel  argued  mat- 
ters to  the  jury  which  had  been  withdrawn  by  the  trial  court 
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Certain  iasrues  were  withdrawn  at  the  close  of  the  testimony. 
The  jnry  was  later  informed  by  the  instructions  that  they 
were  withdrawn.  The  control  of  the  range  of  argument  to 
the  jury  is  a  matter  peculiarly  within  the  discretion  of  the 
trial  court.  Manifestly,  only  an  abuse  of  such  discretion 
would  justify  our  interference.  The  argument  here  com- 
plained of  was  not  above  criticism  but  we  find  nothing  that 
would  justify  our  interference  with  the  discretion  exercised 
by  the  trial  court.  Perfect  arguments  to  the  jury  are  some- 
what rare;  and  if  such  standard  were  enforced  too  strenu- 
ously, it  might  postpone  the  day  of  judgment  in  too  many 
cases. 

We  reach  the  conclusion  that  the  verdict  of  the  jury 
must  stand  in  this  case,  and  the  order  of  the  trial  court  is 
therefore — Affirmed. 

m 

DfiEMEB,  Ladd  and  Preston,  JJ.,  concur. 


C.  C.  Maddt,  Appellant,  v.  Charles  Prevulsky,  Appellee. 

HUSBAND  A2n>  WIFE:  LiabiUty  of  HoslMuid— Necessaries- 
Action  for  Divorce.  A  husband,  actually  guilty  of  such  conduct 
towards  his  wife  as  necessitates  an  action  of  divorce,  with  at- 
tendant remedies  for  her  protection,  is  liable  to  an  attorney  for 
the  reasonable  value  of  his  services,  rendered  in  good  faith  and 
at  the  instance  of  the  wife  in  preparing  and  bringing  such  action, 
even  though  subsequently  the  wife  causes  the  action  to  be  dis' 
missed.     Gordon  v.  Brackey,  143  la.  102,  overruled. 

Weaveb,  Evans  and  Preston,  JJ.,  dissent. 

Appeal  from  Wapello  District  Court, — C.   W.  Vermilion, 

Judge. 

Tuesday,  January  9,  1917. 

Action  to  recover  for  services  rendered  a  wife  in  a 
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divorce  proceeding  against  her  husband.    Judgment  for  the 
defendant  in  the  court  below.    Plaintiff  appeals. — Reversed. 

Lowenberg  <&  Maddy  and  Jaques  d  Jaqvss^  for  appel- 
lant. 

J.  J.  SmitTi,  for  appellee. 

Gaynor,  C.  J.  Plaintiff  brings  this  action  to  recover  for 
services  rendered  the  defendant's  wife  in  a  divorce  proceed- 
ing instituted  by  her  against  her  husband.    A  demurrer  was 

HUSBAND  AND      intcrposcd   to   the    petition    and   sustained. 

S'hSiiLlSf^'     Plaintiff  appeals. 

acti?n*oi^ '  The  petition  to  which  the  demurrer  was 

divorce 

sustained  alleges  that,  on  the  12th  day  of 
June,  1914,  defendant's  wife,  Belle  Prevulsky,  employed  a 
firm  of  attorneys  to  institute  an  action  for  divorce;  that 
before  the  bringing  of  the  suit  she  frequently  consulted  with 
them,  and  thereafter,  on  her  request,  they  prepared  a  peti- 
tion asking  a  divorce,  and  praying  for  an  attachment  against 
the  property  of  the  defendant ;  that  subsequently,  an  amend- 
ment to  this  petition  was  prepared  and  filed,  asking  for  an 
injunction  restraining  the  defendant  from  going  to  the  home 
occupied  by  his  wife ;  that  said  petition  was  presented  to  a 
judge  of  the  district  court,  and  an  attachment  procured 
against  the  property  of  the  defendant,  and  an  ^injunction 
issued  restraining  the  defendant  from  molesting  or  interfer- 
ing with  his  wife,  or  going  to  the  home  she  then  occupied ; 
that  the  attachment  and  injunction  were  both  served  on  the 
defendant,  land  property  of  the  defendant  attached. 

Plaintiff  further  says  that,  in  the  divorce  proceedings 
instituted  by  the  defendant's  wife  against  him,  she  made  the 
following  allegations:  That,  since  her  marriage,  and  espe- 
cially during  the  last  year,  he  (the  defendant)  has  been 
guilty  of  such  repeated  acts  of  cruel  and  inhuman  treatment 
towards  her  as  to  endanger  her  life;  that  he  has  repeatedly 
struck,  slapped  and  whipped  her,  and  daily  called  her  vile 


Jan.  1917]  Maddy  V.  Prevulsky.  1093 

• 

names,  and  wrongfully  accused  her  of  unchastity;  that,  for 
the  last  month  preceding  the  filing  of  the  petition,  he  has 
not  spoken  a  kind  word  to  her,  and  within  the  last  day  or 
so,  without  any  provocation,  has  slapped  her  on  the  side  of 
the  face,  struck  her  with  his  fist  and  knocked  her  down ;  that 
the  attorneys  who  instituted  the  suit  consulted  with  neigh- 
bors and  friends  of  the  defendant's  wife  before  and  after 
the  filing  of  the  petition  for  the  divorce ;  that  these  persons 
were  familiar  with  the  facts  set  forth  in  the  petition,  and 
corroborated  the  allegations  thereof  as  to  the  cruel  and  in- 
human treatment;  that  the  plaintiff  wife  had,  at  the  time 
said  petition  was  filed,  a  good  action  for  divorce  against  her 
husband,  and  was  entitled  to  a  divorce  from  him  on  the 
grounds  set  out  in  her  petition. 

She  further  alleged,  by  amendment  to  her  petition,  that, 
since  the  filing  of  the  original  petition,  he  continued  his 
abuse  of  her,  frequently  cursed  her,  called  her  vile  names, 
and  ordered  her  to  leave  the  house  and  not  come  back,  and 
refused  to  give  her  any  clothes  or  any  money;  that  she  had 
no  place  to  go  and  no  place  to  stay.  All  the  allegations  of 
the  petition  were  sworn  to  by  the  plaintiff  wife  before  the 
same  was  filed.  Plaintiff  further  says  that  the  defendant's 
wife  was  absolutely  without  a  heme  and  without  the  neces- 
saries of  life,  or  any  means  of  securing  the  same,  and  would 
have  been  thrown  out  on  the  streets  a  pauper,  if  it  had  not 
been  for  the  action  so  taken  to  protect  her. 

Plaintiff  further  says  that  the  services  so  rendered  were 
necessary  for  the  protection  of  the  property  and  person  of 
the  wife,  and  to  procure  her  peace  and  quiet,  and  to  secure 
her  a  home;  that  the  firm  of  attorneys  instituting  the  suit 
devoted  their  best  efforts  in  the  matter  hereinbefore  referred 
to,  and  rendered  all  the  service  for  her,  both  in  preparing 
and  filing  the  pleadings  and  in  securing  the  attachment  and 
the  restraining  order;  that  subsequently,  the  said  Belle 
Prevulsky  and  the  defendant,  for  the  fraudulent  purpose  of 
defrauding  the  said  firm  out  of  the  fees  due  them  for  serv- 
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ices  rendered  in  the  said  cause,  caused  said  suit  to  be  dis- 
missed and  said  attachment  released;  that  they  conspired, 
together  to  defraud  said  attorneys  in  doing  so;  that  said 
account  for  services  rendered  was  duly  assigned  to  this  plain- 
tiff by  the  said  firm  of  lawyers,  and  he  is  now  the  owner  of 
the  same. 

To  this  petition  the  defendant  demurred,  alleging:  (1) 
That  the  allegations  of  the  petition  failed  to  show  any  agree- 
ment or  contract,  express  or  implied,  by  which  the  defendant 
became  bound  to  pay  for  the  services  alleged;  (2)  that  the 
petition  shows  that  the  services  were  rendered  in  a  pro- 
ceeding voluntarily  commenced  by  the  plaintiff's  ¥dfe.  This 
demurrer  was  submitted  and  sustained,  and  plaintiff's  peti- 
tion dismissed  at  his  costs.    From  this,  plaintiff  appeals* 

The  disposition  of  this  case  involves  the  consideration 
of  the  following  propositions:  (1)  Does  the  petition  upon 
its  face  show  that  the  attori^eys  who  instituted  the  ^vorce 
proceedings  acted  in  good  faith,  and  with  probable  grounds 
for  believing  that  the  institution  of  such  suit  was  necessary 
for  the  protection  of  the  wife!  (2)  Does  it  affirmatively 
appear  from  the  petition  that  the  facts  alleged  as  a  basis 
for  the  divorce,  and  upon  which  the  right  to  the  relief 
prayed  for  rested,  show  the  action  to  be  reasonably  necessary 
for  the  protection  of  the  wife?  (3)  Are  the  facts  alleged  by 
the  wife  in  her  petition  for  a  divorce  sufficient,  if  proven,  to 
justify  a  court  in  granting  the  relief  prayed  for? 

It  is  a  fundamental  proposition  of  law  that  a  wife  is 
entitled  to  support  from  her  husband;  that,  if  he  fails  to 
give  it,  then  she  has  the  right,  as  wife,  to  pledge  his  credit, 
to  the  end  that  she  may  secure  for  herself  this  necessary 
thing.  The  marriage  relationship  imposes  duties  and  obliga- 
tions upon  each.  Among  the  duties  assumed  by  the  husband 
is  a  duty  to  love,  cherish,  and  protect  the  wife,  to  give  her 
a  home,  to  provide  her  with  the  comforts  and  necessities  of 
life,  within  his  means,  to  treat  her  kindly,  and  not  cruelly 
or  inhumanly,  to  discharge  all  the  duties  growing  out  of  the 
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relationship  which  has  been  created  by  the  marriage.  For 
any  violation  of  these  marital  obligations,  if  within  the  stat- 
ute, she  may  have  the  marital  bonds  severed ;  and  upon  such 
severance,  she  is  entitled,  ordinarily,  to  receive  some  portion 
of  his  estate. 

It  is  alleged  in  this  petition,  to  which  the  demurrer  is 
interposed,  that  the  defendant  has  been  guilty  of  repeated 
aets  of  cruel  and  inhuman  treatment  towards  his  wife,  such 
as  to  endanger  her  life;  that  he  has  repeatedly  struck  her, 
slapped  her,  and  whipped  her,  called  her  vile  names,  wrong- 
fully accused  her  of  want  of  chastity,  and  without  provoca- 
tion assaulted  her  and  knocked  her  down.  These  things,  if 
committed  by  the  husband,  were  clearly  a  violation  of  the 
marital  duties  he  assumed  towards  his  wife,  and,  if  proven, 
entitle  her  to  a  divorce.  It  is  not  only  alleged  in  this  peti- 
tion that  he  did  these  things,  but  it  is  further  asserted  that 
the  charges  were  true.  They  are  clearly  susceptible  of  proof. 
It  is  further  alleged  that  he  ordered  her  to  leave  the  home 
and  not  come  back;  refused  to  give  her  clothes  or  money; 
that  she  had  no  place  to  go  and  no  place  to  lay  her  head; 
that  these  allegations  of  the  petition  were  sworn  to  by  the 
wife;  that  they  were  not  only  sworn  to  by  her,  but  were 
actually  true.  It  is  further  alleged  that  she  was  absolutely 
without  a  home,  and  without  the  necessities  of  life  or  any 
means  of  securing  the  same,  and  would  have  been  thrown 
into  the  street  as  a  pauper,  had  it  not  been  for  this  action 
taken  to  protect  her.  This  is  alleged  in  the  petition  for 
divorce,  and  is  asserted  in  the  petition  here  under  considera- 
tion to  be  true  in  fact. 

The  right  of  these  plaintiffs  must  be  judged  by  the  con- 
ditions that  existed  at  the  time  the  action  was  begun,  and 
at  the  time  the  services  were  rendered.  It  cannot  be  deter- 
mined by  the  subsequent  conduct  of  the  parties.  The  mere 
dismissal  of  the  case  on  the  part  of  the  plaintiff,  even  though 
not  fraudulently  done,  would  not  relieve  the  defendant  of  the 
obligation  to  pay  for  the  services  rendered  at  the  time  when 
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these  services  were  necessary  for  the  protection  of  the  wife. 
But  this  case  is  made  stronger;  for  it  appears  that  it  was 
fraudulently  done,  or  it  is  so  alleged.  This  court  is  com- 
mitted to  the  doctrine  that  an  attorney  employed  by  a  wife, 
in  good  faith,  to  .prosecute  a  suit,  may  recover,  when  it  is 
shown  that  the  suit  is  necessary  in  the  interests  of  the  wife, 
and  this  is  based  upon  the  doctrine  that  the  husband  is 
liable  for  necessaries  furnished  the  wife.  We.  think  the 
allegations  of  this  petition  show  such  a  state  of  facts  as 
makes  it  apparent  that,  at  the  time  this  suit  was  instituted, 
it  was  not  only  instituted  in  good  faith  by  the  attomeys, 
but  that  it  was  absolutely  necessary  that  it  should  be  insti- 
tuted, in  order  to  give  the  wife  the  then  protection  which, 
under  the  law,  she  was  entitled  to.  The  mere  fact  that  the 
case  was  subsequently  dismissed  does  not  de^^act  from  that 
liability. 

We  think  the  court  erred  in  sustaining  the  demurrer. 
We  do  not  attempt  to  review  the  authorities  in  this  state. 
We  have  had  recent  occasion  to  make  pronouncement  upon 
the  question  here  involved,  and  we  think  that  nothing  can 
be  added  to  what  has  been  said  in  our  recent  cases.  See 
Wick  V.  Beck,  171  Iowa  115.  Gordon  v,  Brackey,  143  Iowa 
102,  is  hereby  overruled. 

The  case  is,  therefore — Reversed. 

Deemeb,  Ladd  and  Salinger,  JJ.,  concur. 

Evans,  J.,  dissenting.  The  conclusion  of  the  majority 
necessarily  overrules  the  case  of  Gordon  v.  Brackey,  143  Iowa 
102.  In  my  judgment,  the  holding  in  the  cited  case  rests  upon 
sound  public  policy,  and  ought  to  be  foHowed  herein  rather 
than  overruled.  In  that  case,  as  in  this^  a  suit  was  begun 
by  the  plaintiff  wife,  which  was  later  dismissed  by  her  with- 
out the  consent  of  her  attorney.  The  attorney  brought  suit 
against  the  husband  as  upon  an  implied  promise  to  pay  for 
the  services  as  necessaries,  alleging  in  his  petition  that  the 
wife  had  in  fact  a  good  ground  of  divorce,  and  ui^ng  a 
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right  of  recovery  against  the  husband  on  such  ground.  We 
said: 

*  *  But  we.  think  this  cannot  be  allowed.  To  hold  to  such 
a  rule  would  be  to  say  that,  after  an  estranged  husband  and 
Mofe  have  become  reconciled  to  each  other  and  settled  all 
their  domestic  difficulties,  a  third  party  may  put  the  merits  of 
their  former  family  strife  in  issue,  and  ask  a  jury  to  say 
the  wife  was  entitled  to  a  divorce  which  was  never  granted. 
Such  a  proceeding  is  against  the  policy  of  the  law  and  ought 
not  to  be  tolerated.  None  of  the  authorities  cited  by  appellee 
go  to  this  extent,  and  we  are  not  disposed  to  establish  such 
a  precedent.'* 

To  permit  an  attorney  to  put  to  the  issue  of  trial  an 
alleged  ground  of  divorce  as  between  a  reconciled  husband 
and  wife,  in  order  to  establish  a  basis  of  implied  liability 
of  the  hfusband,  is,  to  my  mind,  contrary  to  public  morals. 
It  is  an  effective  form  of  duress,  and  its  principal  adequacy 
as  a  remedy  lies  in  that  fact.  To  withhold  this  remedy  is 
not  to  leave  the  attorney  without  remedy,  because  he  has 
adequate  remedy  in  the  divorce  court.  To  prove  the  material 
allegations  in  his  petition  in  the  case  at  bar,  the  plaintiff 
must  not  only  tear  agape  the  healing  wounds  of  domestic 
trouble,  but  he  must  disclose  facts  obtained  by  him  as  an 
attorney  in  professional  confidence,  and  must,  either  directly 
or  indirectly,  make  the  wife  a  witness  against  her  husband. 
Even  though  the  letter  of  the  forbidding  statute  may  in 
such  case  be  heeded,  its  spirit  will  be  clearly  violated. 

I  feel  justified,  therefore,  in  saying  that  the  pronounce- 
ment in  the  Gordon  case  was  one  of  sound  public  policy, 
upon  a  subject  wherein  the  public  interest  is  involved  to  a 
greater  degree  even  than  is  that  of  the  attorney  in  his  fee. 

I  would  adhere  to  the  Gordon  case,  and  would  affirm 
the  judgment  of  the  court  below. 

Weaver  and  Preston,  JJ.,  join  in  this  dissent. 
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State  op  Iowa,  Appellee,  v.  Andrew  Jensen,  Appellant. 

OOUITTT  ATTOBNET:  AflBiBtance— Intaiest  DiaqiiaUfsrliig  Pzl^ate 
Attorney.  The  "interest"  in  a  civil  action  which^  on  prompt 
objection^  demands  the  exclusion  of  a  private  attorney  from  par- 
ticipating as  assistant  to  the  county  attorney  in  the  prosecution 
of  a  criminal  action,  is  such  only  as  might,  irreepective  of  his 
character  and  standing,  tend  to  make  him  less  impartial  in  the 
prosecution  of  a  criminal  action  than  the  law  requires  the  county 
attorney  to  be, — such  as  might  tempt  him  to  advantage  himself. 
Where  a  firm  of  attorneys  had  been  employed  to  prosecute  a  civil 
action  for  damages  for  seduction,  held  that  a  member  of  the  firm, 
even  though  he  did  not  intend  to  participate  in  the  trial  of  such 
civil  action,  was  disqualified  to  assist  in  the  trial  of  the  criminal 
action  based  on  the  same  facts.    Sec.  305,  Code,  1897. 

Appeal  from  Hamilton  District  Court. — ^E.  M.  MoOall,  Judge. 

Tuesday,  January  9,  1917. 

Indictment  charging  defendant  with  the  seduction  of 
Hattie  Arends.  The  Honorable  D.  C.  Chase  was  employed  as 
special  counsel  to  aid  the  State.  His  so  acting  was  objected 
to  on  the  ground  that  he  was  disqualified  by  the  provision  of 
Section  305  of  the  Code  of  1897,  which  prohibits  an  attorney 
from  thus  assisting  the  State  if  he  be  interested  in  a  civil 
action  in  which  the  recovery  might  be  had  upon  what  is 
involved  in  the  criminal  prosecution.  Mr,  Chase  was,  not- 
withstanding the  objection,  permitted  to  act.  Defendant  was 
convicted,  and  appeals. — Reversed  and  remxinded. 

Wesley  Martin,  for  appellant. 

Oeorge  Cosson,  Attorney  General,  and  John  Fletcher, 
Assistant  Attorney  General,  for  appellee. 

Salinger,  J. — But  a  timely  and  adequate  objection  was 
interposed.    In  a  sense,  this  fact  makes  a  case  of  first  impres- 
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flion  in  this  jurisdiction.  No  decision  of  our  own  is  cited,  and, 
County  attor-  ^^  ^^^  considerable  research,  we  have  found 
ance:%*terest  ^^^®  ^^  which,  ou  timely  objection,  a  refusal 
private  attof-      to  cxcludc  the  Special  counsel  was  sustained, 

or  wherein,  on  such  objection,  the  refusing 
to  exclude  him  worked  a  reversal.  In  other  words,  all  our 
cases,  and  many  others,  have  not  reached  the  question  here 
presented. 

State  V,  SmitJi,  108  Iowa  440,  turns  upon  the  failure  to 
make  timely  objection.  In  State  v,  Lounsbury,  178  Iowa  555, 
we  attach  almost  controlling  importance  to  the  fact  that, 
while  objection  was  made  on  the  first  trial,  none  was  made 
on  retrial  before  a  different  judge,  and  we  hold  that  this 
failure  to  object  waived  the  point.  • 

Snyder  v.  Tribune  Co,,  161  Iowa  671,  at  679,  deals  with 
the  part  of  the  statute  which  prohibits  the  county  attorney 
from  engaging  for  a  private  party  in  any  proceeding  **  pend- 
ing or  arising  in  his  county,"  etc.  The  decision  turns  on 
that  "the  county  attorney  was  not  app^ring  in  a  civil  case 
in  the  county  of  which  he  was  the  prosecuting  attorney.'* 
The  cases  of  Commonwealth  v,  Williams,  2  Cush.  (Mass.) 
582;  Rounds  v.  State  (Wis.),  14  N.  W.  865,  at  866;  People 
V,  Schick  (Mich.),  42  N.  W.  1008,  at  1009,  and  People  v. 
Etter  (Mich.),  40  N.  W.  241,  deal  with  statutes  which  pro- 
hibit employment  of  counsel  to  aid  the  State  by  private 
parties  interested  in  the  prosecution,  and  turn  on  failure  to 
allege  or  prove  an  employment  by  such  parties.  State  v. 
Rue  (Minn.),  75  N.  W.  235,  and  State  v.  Ward  (Vt.),  17 
Atl.  483,  hold  that  permitting  one  in  private  employ  to  assist, 
is  a  matter  of  discretion,  even  if  the  prosecution  involve 
matters  as  to  which  the  assistant  is  employed  on  the  civil 
side.  Of  course,  this  is  not  so  under  our  statute,  which 
expressly  prohibits  such  dual  employment.  People  v.  Foote 
(Mich.),  52  N.  W.  1036;  Commonwealth  v.  King,  74  Mass. 
501;  Jackson  v.  State  (Wis.),  51  N.  W.  89,  and  Ooemann 
V.  State  (Neb.),  143  N.  W.  800,  decide  merely  that  having 
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appeared  for  the  State  in  parts  of  a  erimiixal  inquiry  does 
not  require  exclusion  at  the  final  trial.  State  v.  Huegin 
(Wis.),  85  N.  W.  1046,  at  1052,  holds  that  private  employ- 
ment in  habeas  corpus  does  not  work  exclusion  because  the 
hearing  on  the  writ  is  not  a  criminal  case.  United  States 
t;.  Twining,  132  Fed.  129,  and  Bellison  v.  Apland,  115  Iowa 
599,  at  601,  hold  that  the  civil  and  the  criminal  case  do  not 
involve  the  same  facts.  People  v.  Foote  (Mich.),  52  N.  W. 
1036;  Rounds  v.  State  (Wis.),  14  N.  W.,  at  866;  Common- 
wealth V.  WiUiams,  2  Cush.  (Mass.)  582;  Lawrence  v.  State 
(Wis.),  7  N.  W..343,  and  Commonwealtlfi  v.  Knapp,  10  Pick. 
(Mass.)  477,  involve  a  state  of  facts  under  which  it  is  mani- 
fest that  the  assistant  had  no  interest  in  the  civil  case. 
People  v.*ScJiick  (Mich.),  42  N.  W.,  at  1009,  holds:  (1)  pri- 
vate employment  is  not  established;  (2)  if  it  were,  there 
will  be  no  reversal  so  long  as  counsel  did  no  more  than  to 
argue  a  motion  to  quash  information,  asked  a  few  questions 
of  one  witness,  and  then  withdrew.  WJiitcomb  v.  Collier, 
133  Iowa  303,  and  State  v.  Rocker,  130  Iowa  239,  exclude 
counsel  for  the  State  who  have  ^een  in  the  employ  of  the 
defendant,  and  can  have  no  application  here.  In  the  present 
case,  the  civil  suit  was  based  on  the  alleged  seduction  for 
which  defendant  in  both  cases  i?.  being  prosecuted,  and  Mr. 
Chase  assisted  in  the  trial  on  the  indictment,  throughout. 
It  is  self-evident  that  the  cases  to  which  we  have  referred 
do  libt  settle  that  refusing  to  exclude  him  was  rightful. 
They  leave  open  whether  he  had  such  interest  in  the  civil 
suit  as  is  contemplated  by  our  statute. 

la 
.    Upon  this  question,  a  consideration  of  judicial  history 
will  be  helpful. 

Legislatures  and  courts  were  for  a  long  time  of  opinion 
that  private  counsel  should  in  no  case  be  permitted  to  aid  in 
criminal  prosecutions.  This  is  evinced  in  statutes  prohibiting 
public  prosecutors  from  engaging  in  private  litigation   or 
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taking  private  pay  for  prosecuting,  under  which  the  courts 
held  that  private  counsel  emploj'ed  by  the  prosecutor  could 
not  assist,  on  the  ground  that  when  they  assisted  they  were 
in  fact  public  prosecutors,  who  took  compensation  from 
private  parties.  See  Biemel  v.  State  (Wis.),  37  N.  W.  244, 
at  245-6 ;  Wight  v.  Rindskopf,  43  Wis.  344 ;  State  v.  Russell 
(Wis.),  53  N.  W.  441;  Roberts  v.  People  (Colo.),  17  Pac. 
637;  State  v,  Bartlett,  55  Me.  200;  Meister  v.  People,  81 
Mich.  99,  at  106;  Sneed  v.  People,  38  Mich.  248,  at  251; 
CommonwealtTi  v,  Ghibbs,  70  Mass.  146,  Were  these  to  rule, 
Mr.  Chase  should  have  been  excluded  merely  because  his 
service  for  the  State  was  being  compensated  for  by  private 
persons.  They  do  not  rule,  because  we  held  in  State  v. 
Shreves,  81  Iowa  615,  at  623-4,  that  private  employing  to 
assist  the  public  prosecutor  is  not  prohibited  by  Section  4, 
Chapter  73,  of  the  Acts  of  the  Twenty-first  General  Assem- 
bly (see  State  v.  Montgomery,  65  Iowa  483,  and  State  v. 
Helm,  92  Iowa  540),  and  because  Sec.  305  of  the  Code  of 
1897  excludes  only  those  who  **are  interested  in  any  civil 
action,"  etc.  Now,  while  the  statute  makes  inapplicable 
the  ground  that  private  retaining  of  counsel  violates  prohi- 
biticms  against  acceptance  of  private  pay  by  public  ofScers 
for  performing  a  public  duty,  that  very  statute  preserves 
the  potency  of  other  arguments  for  said  doctrine,  because  it 
makes  its  inhibition  depend  upon  the  presence  of  interest 
other  than  that  to  be  served  by  a  public  officer — ^it  forces  the 
question  whether  one  objected  to  has  such  an  interest. 

.  It  is  enough  to  disqualify  that  the  facts  in  the  civil 
case  were  somewhat  interwoven  with  the  facts  said  to  be  in- 
volved in  the  criminal  case  {Roberts  v.  People  [Colo.],  17  Pac. 
637) ;  the  special  counsel  are  to  act  with  as  much  impar- 
tiality as  the  prosecuting  attorney;  counsel  having  a  private 
interest  ^'can  in  no  fair  sense  be  said  to  be  employed  by  or 
on  behalf  of  the  people"  {Sneed  v.  People,  38  Mich.,  at  251), 
'*A  public  prosecutor  is  a  quasi  judicial  officer,  retained 
by  the  public  for  the  prosecution  of  persons  accused  of 
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crime,  in  the  exercise  of  a  sound  discretion  to  disting^oish 
between  the  guilty  and  the  innocent."  Wight  v.  Bindskopf, 
43  Wis.  344.    State  v.  BusseU  (Wis,),  53  N.  W.  441. 

It  is  said  in  FUge  v.  State  (Neb.),  142  N.  W.  276,  at 
278,  to  be  clear  ''that  the  appointment  of  a  partisan  special 
prosecutor  was  not  in  the  interest  of  the  fair  and  impartial 
trial  guaranteed  by  the  Constitution."  In  Bock  v.  Ekem 
(Wis.),  156  N.  W.  197,  the  contract  for  paying  the  special 
counsel  was  held  to  be  against  public  policy,  and  on  the 
ground  that  prosecutors  in  criminal  cases  should  be  free  from 
prejudice  and  have  no  private  interest  in  the  prosecution. 
People  V.  Hurst  (Mich.),  1  N.  W.  1027,  holds  that  the  mis- 
chief aimed  at  by  the  exclusion  **is  the  prosecution  of 
criminals  by  counsel  who  represent  private  interests  and  can- 
not  be  supposed  to  be  impartial."  In  Meister  v.  People, 
31  Mich.,  at  107,  it  is  said  that  it  must  be  assumed  that  the 
legislature  regard  it  as  unsafe  and  opposed  to  even-handed 
justice  that  it  should  be  made  possible  ''to  allow  those  who 
have  a  direct  pecuniary  interest  in  convicting  a  prisoner  to 
take  an  active  part  in  his  trial;"  that  the  legislature  must 
have  considered  it  improper  "to  allow  the  course  of  the 
prosecuting  ofiScer  during  the  trial  to  be  exposed  to  the  isSkor 
ence  of  the  interests  or  passions  of  private  prosecutcurs;" 
that  the  prosecutor  has  a  duty  to  be  impartial  not  alto- 
gether unlike  that  of  the  judge  himself,  and  that  so  expos- 
ing him  will  work  against  the  maintenance  of  that  impar- 
tiality; that  such  statutes  "have  been  designed  to  secure 
impartiality  from  all  persons  connected  with  criminal  trials." 
In  the  same  case,  it  is  said: 

' '  The  experience  of  trials  shows  that  any  other  position  is 
fallacious.  When  counsel  are  introduced  into  a  cause,  and 
*  aid  in  the  trial  or  argument,  it  is  little  short  of  absurd  to 
suppose  they  can  be  prev«ited  from  having  their  own  way. 
It  would  be  unseemly  and  unprofitable  for  one  counsel  dur- 
ing a  trial  to  interfere  with  his  associates'  questions  or  argu- 
ment; and  competent  auxiliaries  would  not  be  engaged  on 
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terms  which  would  subject  them  to  open  slights.  We  must 
look  at  things  as  they  exist;  and  everyone  knows  that  if  a 
prosecuting  attorney  allows  the  counsel  of  private  parties  to 
intervene,  it  must  usually  be  for  the  reason  that  they  will 
save  him  labor,  and  assume  the  burden  of  the  prosecution. 
The  mischief  which  the  law  aims  to  avoid  is  prosecution  by 
interested  parties ;  and  if  such  is  the  policy  of  the  law,  it 
ought  to  be  carried  out." 

Recognizing  that  the  retainer  implies  permitting  activity, 
it  was  held,  in  State  v.  Price  (St.  Louis  Court  of  Appeals), 
85  S.  W.  922,  at  923,  that,  where  thcprosecutirig  witness  him- 
self was  allowed  to  open  and  close  to  the  jury,  the  court 
could  not  avoid  considering  his  natural  frame  of  mind,  and 
that  he  was  afforded  license  to  recapitulate,  elaborate,  and 
emphasize  his  evidence  in  these  addresses.  In  Flege  v.  State 
(Neb.),  142  N.  W.  276,  at  278,  the  special  counsel  had  been 
retained  by  a  suspect  other  than  the  one  on  trial,  and  it  is 
held  that,  under  such  conditions,  a  fair  and  impartial  trial 
of  the  accused  person  could  not  be  reasonably  expected. 
And  upon  the  pronouncement  in  Liniger  v.  State  (Neb.), 
122  N.  W.  705,  that  **  public  prosecutors  ...  owe  no 
greater  obligation  to  the  public  than  to  a  defendant  charged 
with  crime,  and  they  should  as  zealously  protect  the  one  as 
the  other,"  the  Flege  case  says  that,  with  the  conscientious 
lawyer,  the  obligation  to  a  client  is  one  impossible  to  forget ; 
and,  as  a  result,  the  special  prosecutor  would  find  a  constant 
inclination  to  ask  of  himself,  **What  effect  will  this  evidence 
or  argument  have  upon  the  rights  of  my  first  client,  to  whom 
I  am  still  bound  by  every  principle  of  law  and  honor?    I 

■ 

should  be  faithful  to  my  trust  and  protect  Eichtencamp  in 
every  way  possible.  If  defendant  is  convicted,  Eichtencamp 
is  forever  cleared  of  the  suspicion  resting  against  him;"  and 
the  court  adds  that  it  is  **  forced  to  the  conclusion  that  no 
hoirest  and  conscientious  attorney  could  be  able,  nor  should 
he  if  he  could,  withstand  such  an  appeal." 

In  the  light  of  all  this  it  is  that  we  must  look  to  the 
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record  to  see  whether  the  special  coiuisel  had  such  an  inter- 
est in  the  civil  suit  for  seduction  as  that  it  may  justly  be 
apprehended  that  the  like  interest  would,  in  many  cajses, 
tend  to  destroy  that  impartiality  which  such  counsel  should 
possess. 

II.  Mr.  Chase  testifies  that  he  is  a  partner  in  Chase 
and  Chase ;  his  son  is  the  other  partner ;  the  partnership  has 
been  retained  in  the  suit  for  seduction;  the  son  has  served 
the  notice;  witness  hadn't  expected  to  participate  in  it,  and 
therefore  he  had  the  son  sign  the  notice  individually.  To 
the  question,  *' You  expect  to  take  part  in  the  ti^al,"  he 
answered,  *'Not  necessarily."  He  says  he  thought  somebody 
else  would  help  the  son.  It  was  his  idea  that,  if  he  (wit- 
ness) participated  in  the  prosecution,'  he  would  turn  the  case 
over  to  the  son,  and  he  could  obtain  such  assistance  as  he 
saw  fit  under  the  circumstances ;  he  does  not  intend  to  take 
part  in  the  civil  if  he  took  part  in  the  criminal  action. 

The  State  failed  to  call  our  attention  to  the  fact  that 
there  was  testimony  on  this  point  other  than  that  of  Mr. 
Chase,  and  that  the  unchallenged  abstract  presents  the  mat- 
ter in  such  fashion  as  to  lead  one  to  think  there  was  no  .testi- 
mony on  the  motion  to  exclude,  except  that  of  Mr.  Chase; 
and,  in  strictness,  there  is  none.  But  the  father  of  prose- 
cutrix did  say,  on  his  cross-examination  as  a  witness  for  the 
State,  on  the  substance  of  the  indictment,  that  he  '*  hired 
Mr.  Chase  in  the  prosecution  of  this  seduction  case,  and  I 
have  employed  the  young  Mr.  Chase  to  bring  a  civil  suit  for 
damages.*' 

It  is  quite  evident  that  the  testimony  of  Mr,  Chase  is 
but  an  amplification,  ah  analysis  of  what  was  testified  to 
by  the  father  of  prosecutrix,  and  the  testimony  of  the  latter 
adds  nothing  to  what  Mr.  Chase  says: 

Here  is  the  proper  place  to  say  that  the  p6int  in  decision 
involves  a  public  policy  which  must  apply  to  all  cases,  and 
which  is  not  so  much  concerned  with  whether  a  violation-  of 
that  policy  has  worked  an  abuse  in  some  paHicular  tifial,  as 
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in  repressing  the  possibilities  of  such  miscliief »  It  cares  less 
for  what  has  in  fact  been  done  than  for  what  may  be  done 
in  many  other  cases,  if  the  policy  be  not  adhered  to.  Thus, 
it  has  been  enforced  where  the  court  ''would  cheerfully  say 
in  the  outset  that  there  is  no  gentleman  of  the  bar  in  whose 
integrity  and  honor  we  have  more  confidence  than  in  that 
of  Mr.  Chamberlain."  CofnmonwedUJi  v.  Oibbs,  70  Mass.  146. 
In  People  v.  Hillhouse  (Mich.),  45  N.  W.  484,  it  is  held  that 
the  objection  cannot  be  answered  on  appeal  by  showing  that 
the  assistant  ''acted  very  fair  towards  def^dauL  "  In  Flege 
V.  State  (Neb.),  142  N.  W.,  at  278,  it  wis  pointed  out  that 
one  reason  for  the  rule  was  that  a  conscientious  lawyer  would 
be  the  most  in  danger  from  the  obligation  to  the  civil  client. 
In  the  Oibbs  case,  supra,  it  is  said  that,  no  matter  how  high 
the  standing  of  the  counsel,  "the  case  must  be  decided  on 
general  grounds  applicable  to  all  cases."  In  Meiater  v.  PeO" 
ple\  31  Mich.,  at  106,  it  is  said  that  enforcing  the  rule  does 
not  assume  that  there  is  anything  dishonorable  in  such  employ- 
ment, but  does  assimie  that  it  is  not  proper  to  entrust  the 
administration  of  criminal  justice  to  any  who  will  be  tempted 
to  use  it  for  private  ends,  and  it  is  assumed  that  a  retainer 
from  private  parties  tends  to  this.  So,  here.  We  are  ii^ 
position  to  say  from  personal  knowledge  and  from  our  expe- 
rience on  this  bench  that  llie  standing  of  Mr.  Chase  as  a 
man  and  as  a  member  of  his  profession  is  of  the  highest,  and 
that  no  conclusion  we  reach  here  is  in  disregard  of  that  fact. 
If  the  rule  of  policy  involved  is  not  to  be  enforced,  we  know 
of  no  case  iii  which  that  might  more  saif ely  be  omitted  than 
in  one  Wherein  this  gentleman  ap'peared  ias  counsel  for  the 
State.  But  we  are '  not  passing  upon  the  danger  of  having 
Mr.  Chase  appear,  but  dealing  with  a  general  policy.    ' 

"The  objection  to  them  rests  in  their  tendency,  not  in 
what  was  done  in  the  particular  Case. ' '  Hazelton  v*  Sheckels, 
26  Sup.  Ct.  Rep.  567,  at  568. 

So,  we  may  not  be  governed  by  what  Mr.  Chase  did. 

Vol.  178  lA.— 7(^ 
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might  do,  would  do,  or  refrain  from  doing.  If  his  being 
allowed  to  act  is  sustained  because  of  his  evidence,  we  must 
hereafter  sustain  the  retention  of  any  lawyer,  if  substantiaHy 
the  same  evidence  is  put  in. 

**The  law  will  not  concede  to  any  man,  however  honest 
he  may  be,  the  privilege  of  making  a  contract  which  it  would 
not  recognize  when  made  by  designing,  corrupt  men." 
Sweeney  v.  McLeod  (Ore.),  15  Pac.  275,  at  278. 

While,  as  said,  we  reach  the  one  question  that  is  left  for 
decision  without  direct  authority  upon  the  point,  we  are  not 
without  clear  guides  to  aid  us.  There  is  the  statute,  the 
aim  of  which  is  to  bar  any  from  serving  as  public  proseeutor 
who  has  an  interest  in  a  civil  action  which  will  make  or  tend 
to  make  him  less  impartial  and  less  free  from  bias  than  the 
law  requires  the  regular  public  prosecutor  to  be.  We  find 
that  such  statutes  are  to  be  regarded  as  '^  positive  and  per- 
emptory." People  V.  HiUhouse  (Mich.),  45  N.  W.  484,  485. 
In  State  v.  Lounsbnry,  178  Iowa  556,  we  say  that  the  statute 
was  evidently  framed  with  the  purpose  of  preventing  connflel 
in  a  civil  case  from  prosecuting  a  criminal  one  involving  the 
same  matters  and  things  as  the  civil  one,  so  long  as  he  is 
an  attorney  in  each  case.  In  that  case  it  is  found  that  the 
special  counsel  did  not  agree  to  participate  in  the  criminal 
case  until  he  had  terminated  an  employment  in  the  cavil 
case.  And  this  termination  is,  as  it  should  be,  given  pme- 
tically  controlling  effect. 

Other  matters  that  are  given  consideration  are:  (1)  that 
it  is  not  established  that  the  challenged  attorney  had  employed 
the  one  who  finally  tried  the  civil  case;  (2)  that,  though 
as  a  witness  the  special  counsel  avoided  answering  whether 
his  client  had  compensated  him  for  his  fees,  yet  he  did  testify 
that  he  had  nc  interest,  contingent  or  otherwise,  in  the  result 
of  the  divorce  case.  In  Ooldsberry  v.  State  (Nebr.),  137  N. 
W.  1116,  at  1118,  the  determining  point  is  that,  though  the 
assistant  was  retained  by  private  individuals  to  prosecute, 
and  he  was  paid  in  part,  he  renounced  any  employment  by 
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Site  individuals  and  returned  all  fees  paid  him  before 
j;  as  an  aid  in  the  prosecution. 
Meister  v.  People,  31  Mich.,  .at  107,  it  was  said : 
s  tlie  liability  of  the  insurance  companies  on  their 
iFToxild  be  avoided  by  proof  that  the  prc^erty  was 
by  the  assured^  the  ease  is  one  within  the  statute; 
msel  in  the  interest  of  the  insurers  should  not  have 
lowed  to  appear." 

L  whether  we  should  establish  such  a  rule  for  all  as 
statu  the  retention  of  Mr.  Chasey  the  holdings  of  the 
^ury  and  the  Ooldsberry  cases,  supra,  as  to  what  will 
dude,  are  pregnant  with  suggestion  as  to  what  should 
in  both,  the  emphasis  is  put  on  the  fact  that  there  was 
te  renunciation  of  the  employment  in  the  civil  case. 
i  first,  it  is  further  pointed  out  that  the  speeial  pros- 
'  had  no  part  in  selecting  his  successor  in  the  civil 
;,  and  he  testified  that  he  had  no  interest,  contingent 
lerwise,  in  that  action.  The  most  that  can  be  said  of 
vidence  here  is  that  one  partner  has  turned  over  a 
suit,  in  which  the  firm  has  been  retained,  to  his  son  and 
ler  for  management  and  trial,  and  that  he  does  not 
id  to  participate  in  its  trial  if  he .  does  participate  in 
prosecution.  He  says  little  more,  in  effect,  than  that  it  is 
his  expectation  to  participate  in  both  trials.  Assuming 
to  be  the  evidence  and  attitude  of  some  men  who  lack 
t  Mr.  Chase  has,  and  there  is  nothing  to  prevent  their 
Lg  paid  their  half  of  the  partnership  fee,  nor  to  keep  them 
n  changing  their  mind  and  taking  a  full  part  in  the  Civil 
t;  and,  as  said,  we  must  think  of  such  men,  too,  when  we 
asked  to  make  or  apply  a  general  rule.  It  may  be  said 
rly  that  even  the  nicest  sense  of  honor  would  not  be  pre- 
ided  by  this  evidence  from  more  than  participating  in  the 
al  of  the  seduction  suit.  Does  this  work  that  the  father 
d  partner  has  no  interest  in  that  suit?  May  we  say 
at  it  would  not  be  felt  to  advantage  D.  C.  Chase  if '  his 
irtnership,  represented  by  his  son,  were  successful,  rather 
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than  defeated,  in  the  civil  action!  May  we  say  he  can  exclude 
from  his  mind  a  natural  desire  for  that  success,  and  the 
thought  that  success  therein  might,  in  a  measure,  at  least, 
depend  upon  succeeding  in  the  criminal  prosecution  f  Can 
he  deal  with  the  criminal  case  as  though  the  civil  action  had 
never  been  put  in  charge  of  his  partnership,  or  been  and 
remained  in  the  management  of  his  son  and  partner!  If  he 
can,  may  we  assume  as  much  for  all  lawyers!  Keeping  in 
mind  what  is  sound  public  policy,  we  are  driven  to  the  con- 
clusion that  Mr.  Chase  was  to  such  an  extent  interested  as 
an  attorney  in  a  civil  action  in  which  a  recovery  depended 
upon  what  was  involved  in  the  criminal  prosecution,  as  that, 
both  as  a  matter  of  sound  policy  and  in  obedience  to  the  com- 
mand of  the  statutes,  he  should  not  have  been  permitted  to 
participate  when  the  defendant  in  the  criminal  prosecution 
objected  to  his  so  doing.  It  follows  that,  for  this  reason,  the 
judgment  of  conviction  must  be  and  the  same  is — Reversed 
(and  remanded. 

Gaynoe,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


I^TATB  OP  Iowa,  Appellee,  v.  WhjuIam  Walters,  Appellant 

CBIMINAL  LAW:    Appeal— Weight  Of  Bvidence— New  TriaL    Os 

1  appeal  in  a  criminar  cause,  the  court  manifestly  kUI  not  sby  tl|.at 
the  verdict  of  guilty  is  **viQlai%ve  of  the  deor  weight  of  ike  evi- 
dence** simply  because  the  defendant  has  the  greater  number  of 
witnesses,  especially  when  the  testimony  of  such  latter  witnesses 
is  markedly  impeached  by  an  odor  of  untruthfulness. 

CBIMIKAL  LAW:    Evidence— Acts  of  Others  in  Defendant's  Behalf. 

2  One  on  trial  for  a  criminal  offense,  who  seeks  to  avail  himself  of 
what  others  concertedly  did  in  his  behalf,  is  in  no  position  to  deny 
that  such  others  are  his  agents,  and  to  deny  thut  he.  ia  bounii  by 

.  what  they  did. 

OBQOKAL  LAW:    Appeal— Violation  of  Bnleft— Waiver.    Principle 

3  r^ognized  that  a  violation  of  the  rules  governing  assignment  of 
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errors  and  the  presentation  of  the  propositions  relied  on  for  rever- 
sal nuty  be  waived,  especially  in  criminal  causes. 

CBIMINAIi    LAW:      Airpeal— Bevlew— Beceptlon    of    Evidence— 

4  Hannless  Error.  Error  may  not  be  predicated  on  the  overruling 
of  a  single  objection  to  certain  evidence,  when  like  evidence,  at 
other  stages  of  the  trial,  was  repeatedly  put  in  without  objection. 

OBIMIN'AL  LAW:     Trial— Beceptioii  of  Evidence— Argumentative 

5  Form  of  Question.  Becord  reviewed,  and  held  that  the  question, 
''And  you  take  your  daughter  around  to  buy  beer  for  her  at  9  or 
10  o'clock  at  night,  do  youT"  put  to  a  prosecuting  witness  in  a 
prosecution  for  the  unlawful  sale  of  liquors,  was  argumentative  in 
form  and  properly  excluded. 

WITNESSES:    Orosff-Ezamlnation— Irrelevant  and  Collateral  Matter. 

6  Whether  the  prosecuting  witness,  on  a  charge  of  unlawfully  selling 
liquors,  was  or  was  not  promised  his  freedom  if  he  would  tell 
where  he  got  the  liquors,  is  held,  under  the  record,  to  have  no 
material  bearing  on  the  question  whether  the  witness  was  falsely 
accusing  the  defendant,  and  therefore  properly  excluded  on  cross- 
examination. 

WITNESSES:     Credibility— Conduct  of  Witness  witb  Beference  to 

7  Cause.  A  witness  may  very  properly  be  interrogated  as  to  his 
conception  of  the  gravity  of  perjury,  of  his  duty  to  refrain  from 
promoting  it,  and  his  duty  to  help  to  suppress  it,  such  witness 
having  confessed  that  he  had  knowledge  of  such  perjury. 

CRIMINAL  LAW:    Appeal— Beview  of  Instructions  Befosed.    Fail- 

8  ure  to  object  to  instructions  given  does  not  preclude  review  of 
properly  preserved  objections  to  the  action  of  the  court  in  refusing 
instructions  requested. 

(TBTMTNAL  LAW:    Appeal—- Instructions — ^Failure  to  Objects-Effect 

9  on  Befusal  to  Instruct.  Error  may  not  be  predicated  on  the 
refusal  of  the  court  to  give  a  requested  instruction  on  the  effect 
oi  impeaching  evidence,  when  the  instructions  given  by  the  oourt, 
which  are  not  in  any  manner  objected  to,  do  present  the  central 
thought  of  the  instruction  refused. 

CBIMINAL  LAW:  Judgment— Ezcesalvenesa— Beview.  Whether  the 
10  appellate  court  will  grant  relief  from  the  alleged  excessiveness  of  a 
judgment  in  a  criminal  cause,  may  be  quite  largely  controlled  by 
the  facts,  (a)  that  the  offense  in  question  was  not  defendant's  first 
offense;  (b)  that  he  was  guilty,  but  put  the  state  to  the  expense 
of  a  trial,  and  (c)  that  he  conspired  with  others  to  employ  per- 
jury in  his  defense. 
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Appeal  from  Polk  District   Court. — Charles  A.   Dudley, 

Judge. 

Tuesday,  January  9,  1917. 

Conviction  for  maintaining  a  nuiisance  by  selling  intox- 
icating liquor  and  keeping  same  with  intent  to  sell  witbin  a 
building  in  Polk  County,  contrary  to  law.  Defendant  was 
ordered  to  pay  a  fine  of  $1,000  and  the  costs  of  suit,  including 
an  attorney 's  fee  of  $50,  and  appediB.-^Affirmed. 

Joseph  D.  Laws,  for  appellant. 

George  Cosson,  Attorney  General,  and  JoTin  Fletcher, 
Assistant  Attorney  General,  for  appellee. 

1.  CRIMINAL  law:  Salinger,  J.— I.    We  have  no  quarrel 

aJe^de^Tcef*"^    with  the  law  cited  for  appellant,  but  doubt 
newtriai.    '        j^^  relevancy,  here. 

'State  V.  Billings,  81  Iowa  99,  decides:  (1)  Where  the 
remarks  of  the  trial  judge  indicate  that,  in  his  opinion,  the 
verdict  was  not  supported  by  the  evidence,  it  was  his  duty 
to  set  the  verdict,  aside  on  that  ground,  and  having  fftiled  to 
do  so,  the  conviction  should  for  that  reason  be  reversed, 
independent  of  the  views  of  the  Supreme  Court  of  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict;  (2)  where  the 
undisputed  facts  are  inconsistent  with  murder,  but  consistent 
with  suicide,  the  burden  is  on  the  State  to  overcome  the 
presumption  arising  from  such  facts  with  affirmative  proof 
of  guilt,  and  having  failed  to  do  this,  a  verdict  of  murder 
in  the  second  degree  was  erroneous. 

In  State  y,  Saling,  177  Iowa  552,  we  approved  and  applied 
cases  like  State  v.  Woolsey,  30  Iowa  251;  State  v.  Wise,  83 
Iowa  596,  and  State  v.  PUkington,  92  Iowa  92.  They  hold, 
in  effect,  that  we  will  grant  a  new  trial  if  a  conviction  is 
against  a  clear  weight  of  the  evidence.    We  agree  with  State 
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V.  Bilton,  22  Iowa  241,  that,  where  the  evidenee  is  so  lacking 
in  affirmative  value  that  it  fails  to  generate  a  belief  of  prob- 
able guilt,  a  new  trial  should  be  ordered.  These  cases  are 
analyzed,  limited  and  applied  in  State  v.  Lyon,  10  Iowa  340, 
State  V,  Tomlinaon,  11  Iowa  401,  State  v.  Elliott,  15  Iowa  72, 
and  State  v,  Quinn,  47  Iowa  368.  Their  effect  is  that,  while 
we  will  interfere  more  readily  on  the  weight  of  the  evidence 
with  a  conviction  than  with  a  judgment  on  the  civil  side, 
there  will  be  no  interference  on  that  ground  unless  the  verdict 
is  clearly  and  manifestly  against  the  evidence — ^unless  the 
Supreme  Court  is  well  satisfied  of  the  insufficiency  of  the 
evidence  to  convince  the  judgment,  reason  and  conscience  of 
the  jurors.  Appellant  contends  that  his  conviction  is  within 
these  eases  because  the  proof  of  guilt  is  furnished  by  one 
witness  who  has  made  affidavit  opposed  to  his  testimony,  and 
denial  of  guilt  is  made  by  defendant  and  two  others,  neither 
of  the  three  being  impeached.  We  do  not  agree  that  this 
situation  necessarily  makes  a  verdict  of  guilty  violative  of 
the  clear  weight  of  the  evidence.  But  what  is  more  to  the 
point,  we  cannot  find  that  this  is  the  state  of  the  evidence. 
It  is  true,  Reeves  alone  gives  direct  testimony  that  defend- 
ant sold  him  beer,  and  has  made  affidavit  that  the  only  beer 
he  got  of  defendant  was  borrowed.  Also  true  that  defendant, 
his  son-in-law,  and  another,  say  no  beer  was  sold, .and  that 
none  of  the  three  are  directly  impeached.  But  there  is  so 
much  that  supports  Reeves  and  takes  credit  from  the  others 
as  that  here  is  no  case  of  arbitrary  verdict. 

True,  the  two  men  who  waited  while  Reeves  got  the 
beer  do  not  know  what  house  he  went  into.  But  it  is  admitted 
and  undisputed  that  Reeves  did  go  into  the  house  of  defend- 
ant and  tried  to  get  the  beer  and  returned  to  those  in  waiting 
with  four  bottles  of  beer.  As  said,  this  is  not  disputed.  But 
it  is  explained,  and  the  explanation  is  disputed.  It  is  that, 
just  at  the  time  when  Reeves  asked  for  beer,  defendant  had 
got  some  from  an  unknown  and  undescribed  man  in  the  alley. 
Defendant,  however,  kindly  advised  Reeves  that  he,  too,  could 
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get  beer  in  the  alley,  which  implies  that  the  jury  should 
have  believed  the  "bootlegger"  was  a  fixture  in  that  alley. 

One  of  the  two  witnesses  for  defendant  is  his  son-in-law. 
This  son-in-law  is  the  tenant  on  the  farm  of  the  other  wit- 
ness, Casady;  and  the  wife  of  the  son-in-law  keeps  house 
for  Casady  and  his  father.  These  two  witnesses  called  on 
Reeves  on  Sunday  morning  while  he  was  in  bed  and  alone, 
except  for  the  presence  of  his  housekeeper  somewhere  in  the 
house.  The  interview  of  that  morning  seems  to  have  begun 
with  a  request  that  Reeves  should  help  defendant  out,  to 
which  he  responded  that  he  would  do  what  he  could,  but 
that  he  couldn't  do  anything,  and  that  defendant  and  he 
lived  neighbors  together  for  quite  a  while.  He  says  he  didn't 
say  anything  very  much,  gave  them  no  satisfaction  at  all  that 
morning,  except  to  say  that  he  would  like  to  help  defendant 
out  if  he  could,  but  did  not  want  to  get  into  it  himself. 
According  to  the  son-in-law  and  Casady,  the  first  portion 
taken  by  Reeves  was  merely  that  he  never  bought  any  beer 
of  defendant.  The  son-in-law  says  he  can't  remember  when 
Reeves  first  told  them  that  he  borrowed  it,  but  he  did  at  some 
time  say  he  borrowed  it  and  paid  nothing  for  it.  Casady 
says  that,  when  Reeves  informed  them  he  did  borrow  the 
beer,  he,  Casady,  knew  this  was  false.  Knowing  all  this,  these 
two  inquired  whether,  if  they  brought  a  notary  that  Sunday 
afternoon.  Reeves  would  make  affidavit,  and  would  in  that 
live  up  to  what  he  had  said  in  the  morning;  and  Reeves 
responded  that  he  had  no  objection  to  the  notary's  bdng 
brought,  and  said :  '  *  Why  certainly,  I  could  not  say  anything 
else  but  the  truth,  and  I  will  say  it. ' '  The  notary  was  Laws, 
the  attorney  of  defendant,  and  an  affidavit  was  made  that 
Sunday  afternoon,  in  which  Reeves  said  what  the  oth^s  say 
they  knew  to  be  false — ^that  he  borrowed  the  heear.  The  son- 
in-law  asked  Laws  to  draw  up  the  affidavit.  It  may  not  be 
denied  that  the  jury  might  well  be  suspicious  of  testimony 
of  Reeves,  after  being  advised  he  had  made  such  an  affidavit 
But  it  might  well  be  as  suspicious  of  the  credibility  of  those 
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who  procured  the  affidavit^  and  testified  for  defendant.  More- 
over, Beevea  said,  and  the  jury  might  believe,  he  was  utterly 
ignorant — could  just  sign  his  name ;  that  the  usual  formalities 
of  swearing,  such  as  holding  up  the  right  hand  and  an 
acknowledgment  that  a£Sant  was  swearing,  were  not  indulged 
in;  and  that  Beeves  would  more  readily  make  false,  state- 
menta  under  such  conditions  than  when  speaking  under  the 
sanction  of  an  oath  which  he  knew  was  a  formal,  oath,  to  which 
the  pains  and  penalities  of  perjury  could  attach.  The  very 
language  of  the  aiSdavit — Reeves  stated  on  oath  bottles  of 
beer  found  on  h^m  were  borrowed  from  his  friend  W.  J. 
'Walters;  he  paid  no  money  for  the  same;  it  was  delivered 
to  him  under  a  promise  to  return ;  and  that  he  promised  to 
pay  no  money  or  other  valuable  consideration  for  it — vindi- 
cates that  it  was  the  language  of  a  draftsman  having  some 
knowledge  of  the  law,  rather  than  a  statement  which  a  man 
like  Beeves  would  make  voluntarily  and  spontaneously;  and 
it  is  to  be  noted  also  that  the  two  witnesses  and  the  lawyer 
^were  there  about  an  hour  before  the  paper  arranged  for  in 
the  morning  was  finally  executed. 

la 
Again:  Defendant  wanted  to  go  and  see  Mr.  Laws,  his 
attorney  on  the  trial  and  on  this  appeal.  Defendant's  son- 
in-law  claims  he  did  not  know  there  would  be  present  Beeves 
and  Daikens  and  Miller,  who  were  with  Beeves  on  the  night 
on  which  it  is  claimed  defendant  sold  beer,  and  who  drank 
the  beer  obtained  by  Beeves,  no  matter  how  obtained.  The 
witness  Casady  did  not  know  **for  sure"  that  Laws  would 
be  present.  On  reflection,  he  says  that,  while  he  hadn't  seen 
Laws  that  evening,  before  he  went  up  to  the  office,  he  had 
seen  defendant,  and  knew  from  him  that  Laws  was  going  to 
the  office.  Nobody  told  Casady  "to  get  those  fellows  to  go 
to  Laws'  office,"  but  witness  '*just  asked  them  to  go  up  there 
myself;"  thought  he  would  take  them  to  the  office  and  see 
what  they  had  to  say — ^but  he  didn't  talk  to  them  after  they 
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got  to  the  oflice.  He  asked  Reeves  to  go,  but  didn't  "ask" 
him  what  Laws  wanted  him  for.  When  he  got  to  the  office, 
no  one  was  there;  later.  Reeves  and  the  two  others  arrived. 
Defendant,  his  son*in-law  and  Casady  came  later.  Laws  was 
introduced  to  Reeves,  Daikens  and  Miller.  The  latter  remem- 
bers Laws'  saying  that  the  boys  all  must  be  friends  of  Wal- 
ters, because  they  had  all  come  to  meet  him  and  talk  to 
him.  Then  Laws  said  he  wanted  the  facts  in  the  case  and 
the  truth;  heard  nothing  said  about  anybody's  swearing  to 
anything.  The  interest  here  shown  by  the  witnesses  for 
defendant  bore  on  their  credibility.  The  general  trend  of 
what  occurred  on  this  meeting  so  convoked  leaves  the  impres- 
sion it  was  to  be  announced  the  truth  was  sought  for,  and  to 
be  accomplished  that  testimony  favorable  to  defendant  was 
to  be  defined  and  obtained.  In  view  of  the  fact  that  it  was 
first  of  all  recognized  that  the  very  presence  of  the  witnesses 
was  proof  of  a  friendly  desire  **to  let  defendant  out,"  the 
repeated  announcement  that  it  was  to  be  done  without  per- 
jury^ and  that  nothing  but  the  truth  was  to  let  him  out, 
suffers  somewhat  from  being  in  the  nature  of  an  anti-climax, 
or  from  being  over-emphasis.  All  of  it  impresses  us  as  an 
attempt  at  alibi — ^as  self-serving  declarations  made  for  future 
use  or  protection — ^an  attempt  to  arrange  for  perjury,  dis- 
guised under  protested  desire  to  have  the  truth  told.  At 
all  events,  the  jury  could  well  find  that  it  detracted  from 
the  weight  of  the  evidence  for  defendant,  and  tended  to  over- 
come the  fact  that  it  preponderates  numerically. 

lb 

Bearing  both  on  the  weight  to  be  given  the  testimony 
of  defendant's  son-in-law  and  Casady,  and  the  sincerity  of 
the  repeated  declaration  in  the  Laws  office  that  perjury 
was  taboo,  Ave  these  facts:  Both  say  as  witnesses  that 
no  beer  was  got  of  defendant.  Yet,  one  says  that,  when 
Reeves  said  at  the  office  meeting  that  beer  was  borrowed 
of  defendant,  witness  started  to  correct  him,  and  does  not 
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know  whether  he  did  so  or  not.  And  after  all  this,  and  after 
saying  he  was  present  while  Beeves  was,  he  says  he  doesn't 
know  whether  the  statement  was  false,  because  Beeves  may 
have  done  the  borrowing  when  the  witness  was  not  present. 
The  other  witness  explains  why  he  made  no  protest  against 
the  false  statement  that  the  beer  had  been  borrowed  by  say- 
ing, "What  would  I  want  tell  him  for?''  and,  finally,  that 
everybody  was  talking,  and  he  didn't  pay  much  attention  to 
the  conversation.  Also,  that  he  considered  it  none  of  his 
business  that  perjury  would  be  committed  if  it  was  testified 
that  the  beer  was  borrowed. 

Ic 

Nor  is  this  oflSce  meeting  all.  The  jury  could  believe 
that  the  son-in-law  bribed  Beeves  with  money  to  make  the 
false  a£Sdavit.     We  do  not  overlook  that  the  affidavit,  the 

steps  to  obtain  it,  and  the  alleged  bribery,  are 
evidence  :acu '  sought  to  be  avoided  with  the  claim  that  de- 

of  others  In  •i..  i  i«i  ▼•  m* 

defendant'*  be-   fendant  IS  not  bound  by  them.    It  is  a  suffi- 
balf. 

cient  answer  that  he  seeks  to  avail  himself  of 
what  the  others  did  in  these  matters,  acting  in  concert  for  a 
common  purpose  in  his  interest,  and  is  in  no  position  to  deny 
that  they  are  his  agents,  and  he  bound  by  what  they  did,  even 
though  he  may  not  have  given  them  advance  authority.  We 
are  unable  to  understand  how  State  v>  Hamilton,  32  Iowa 
572,  and  State  v.  Helm,  97  Iowa  378,  militate  against  this. 
The  first  holds  that  the  declarations  of  one  not  a  party  to 
the  record  are  admissible  for  the  purpose  of  impeachment 
only,  and  before  they  can  bo  shown  for  this  purpose,  the 
attention  of ,  the  witness  must  have  been  called  to  the  time, 
place  and  circumstances  of  the  supposed  contradiction.  The 
other  rules  that,  on  a  murder  trial,  where  it  appeared  that 
deceased  and  his  friends  formed  one  faction  in  a  neighbor- 
hood feud,  and  defendant  and  his  friends  formed  the  other, 
evidence  that,  prior  to  the  homicide,  there  were  frequent 
quarrels  and  fights  between  the  factions,  was  admismble. 
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where  it  also  appeared  that  defendant  was  present  and  took 
part. 

Id 

Then  there  is  evidence  that,  after  the  meeting  in  which 
this  campaign  for  the  truth  was  made,  Reeves  returned  to 
Daikens  the  money  furnished  by  Daikens  with  which  to  buy 
the  beer. 

le 

It  does  appear  that  Beeves  named  defendant  as  the 
seller,  after  the  police  had  brought  pressure  to  bear.  But 
there  is  not  even  a  suggestion  that  Beeves  was  pressed  to 
name  defendant.  There  was  no  coercion  which  accounts  for 
the  selection  of  the  seller,  if  defendant  was  not  the  one 
who  sold. 

II.  There  are  no  propositions  under  any  assignment  of 
errors  reUed  on  for  reversal.  There  is  nothing  but  a  caption, 
'^ Errors  Assigned,"  under  which  it  is  said,  so  far  as  present 
s!  ciuiiiNAi^uLw:   purposes  are  concerned :   (1)  There  was  error 

uon^fruiSJl^     1^  ruling  upon  the  admission  of  testimony; 

waiver.  ^2)  i^  was  error  to  overrule  the  motion  for 

new  triaL  The  motion  for  a  new  trial  asserts  that  the  court 
erred  in  permitting  the  counsel  for  the  State  to  question 
Beeves  concerning  the  contents  of  Exhibit  1  before  that  doc- 
ument was  introduced  in  evidence ;  that  the  court  erred  in 
overruling  the  objections  to  the  questions  put  by  the  counsel 
for  the  State  to  Beeves,  in  that  Beeves  was  permitted,  over 
these  objections,  to  testify  to  a  conversation  between  him  and 
one  Cougle  concerning  the  testimony  of  said  witness,  without 
the  defendant '»  presence  and  hearing.  As  a  substitute  for 
the  propositions  required  by  the  rules  of  this  court,  it  is  said 
in  argument  that  there  was  error  in  overruling  the  defend- 
ant's motion  for  a  new  trial  and  in  arrest  of  judgment, 
*'for  the  reasons  before  mentioned  in  this  argument.  And 
the  court  is  referred  to  pages  51  and  52,  beginning  at  line 
9  on  page  51  and  ending  at  line  14  oi^  page  52. ' '    The  same 
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argament  asserts  that  the  trial  court  labored  under  the  mis- 
conception that  being  a  8on-in*law  of  defendant  would,  of 
itself,  establish  agency,  and  that  it  is  a  rule  of  law  that  one 
charged  with  crime  cannot  be  bound  by  the  statements  of  a 
third  person,  unless  made  in  his  presence  and  hearing.  This 
is  followed  by  pointing  out  various  conversations  which  led 
to  the  ma^ng  of  the  affidavit.  The  only  authorities  cited  are 
State  V.  Lyon,  10  Iowa  340,  that  evidence  which,  strictly  con- 
sidered, would  be  irrelevant,  might  be  admissible  if  it  tends 
to  explain  facts  pertinent  to  the  issues,  and  State  v.  Helm, 
97  Iowa  378,  that,  where  defendant  testified  as  to  quarrels 
and  fights  with  deceased  and  his  friends  before  the  homicide, 
but  denied  making  certain  threats  against  defendant  brought 
out  by  the  evidence  of  the  State,  it  was  proper  cross-exam- 
ination to  ask  him  if  he  had  not,  in  a  conversation  with  a 
third  person,  made  threats  against  deceased. 

The  state  of  the  record  fairly  justifies  us  in  refusing  to 
give  consideration  to  various  alleged  errors  found  printed  in 
the  abstract.  But  the  main  purpose  of  the  rules  on  presenta- 
tion is  to  save  this  court  needless  labor,  and  we  may  waive 
them;  We  are  more  inclined  to  do  this  in  aid  of  liberty, 
and  will  pass  upon  all  these  assignments  that  can  be  under- 
stood. Most  of  them  urge  in  some  form  that  defendant  is  not 
bound  by  what  is  done  in  his  interest  and  is  adopted  by  him, 
unless  he  sanctioned  it  in  advance  or  was  present  when  it 
was  done.  We  have  disposed  of  this  contention  elsewhere 
in  this  ot)imon. 

(a)  Speaking  to  the  conference  in  the  Laws  office, 
B^ves  was  asked  by  the  State,  on  redirect,  whether  there 
was  anything  to  drink  there.    Defendant  objected  that  this 

was  leading  and  immaterial.  There  was  no 
appeal:  review':  ruling.  The  answer  was  that  there  was  some- 
evidence:  harm-  thing  there  to  drink,  but  witness  could  not 

less  error.  "  .  ...  m^  • 

exactly  say  who  brought  it  in.    The  witness 
Gasady  said,  without  objection,  that  he  didn  't  know  whether 
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they  hud  anything  to  drink  in  the  office;  that  he  doesn't 
believe  they  had,  and  doesn  't  believe  he  got  it.  Then  he 
was  asked,  ''Now  be  sure  about  it;  say  yes  or  no  to  it,  if 
you  can."  Objection  was  made  that  this  was  immaterial 
and  not  cross-examination,  and  overruled.  The  anawer  was 
that  they  had  a  drink,  but  he  didn't  know  who  produced  it 
Other  witnesses  stated  without  objection  that  there  was  some- 
thing to  drink  there  that  night,  and  that  a  bottle  of  whiAy 
was  produced,  and  that  one  witness  thought  defendant  pro- 
duced it,  but  wouldn't  swear  to  it  It  is  apparent  that,  if 
there  was  any  error  in  overruUng  the  single  objection  made 
and  ruled  on,  it  was  harmless,  because  the  very  matter  sought 
to  be  elicited  by  the  question  excepted  to  was  repeatedly  put 
in  without  objection. 

(b)  Reeves  had  stated  that  his  daughter  was  present 
when  defendant  attempted  to  buy  beer  of  him  on  a  former 
oceasion ;  whereupon  the  defense  asked,  ' '  And  you  take  your 
5.  Criminal  law  :  daughter  around  to  buy  beer  for  her  at  nine 

o^Jiide^S"''''   or  ten  o'clock  at  night,  do  you»"    The  objec- 
fom'olau^^r^    tion  that  this  was  argumentative  and  im- 
proper was  sustained.    We  think  rightly  so, 
at  least  as  to  being  argumentative.    Nothing  prevented  a 
ref raming  of  the  question  in  proper  form,  and  it  was  not  done. 

■ 

(c)  Addressing  itself  to  the  police  coercion,  the  defense 
asked  of  Reeves,  oa  cross-examination :  '  *  And  you  were  told 
if  you  would  tell  where  you  got  the  beer  that  they  would 

turn  you  loose,  were  you  notT.'    Objection 

'  cross^xamina-  by  the  State  that  this  was  incompetent^  irrd- 

vant  and  col-      evaut  and  immaterial  and  improper  was  sus- 

lateral  matter. 

tained.  Thereupon,  counsel  for  defendant 
explained  that  what  he  sought  to  show  was  admissible,  be- 
cause part  of  the  res  gestae.  It  is  manifest  that  it  is  not  that. 
Moreover,  as  has  been  said,  the  mere  fact  that  pressure  was 
brought  to  bear  had  no  material  bearing  on  whether  the  wit- 
ness was  falsely  accusing  defendant.    There  was  no  induce- 
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ment  for  naming  the  defendant.  The  case,  would  be  different 
If  there  had  been  as  much  as  an  intimation  that  pressure 
would  cease  upon  condition  that  defendant  be  accused. 

(d)  Beeves  said  that,  on  the  night  on  an  earlier  occa^ 
sion  when  he  tried  to  buy  beer,  he  drank  no  beer  in  the  house 
of  defendant;  that  he  took  it  away  with  himself  and  his 
daughter;  and  that  neither  his  daughter  nor  he  drank  it. 
He  was  then  asked:  ''Who  did  drink  itf "  The  objection  of 
the  State  that  this  was  incompetent,  irrelevant  and  imma- 
terial was  sustained.  The  answer  was : ' '  The  two  gentlemen. ' ' 
We  are  of  opinion  that  the  ruling  excluded  nothing  that  was 
material  to  the  issues  on  trial. 

(e)  The  witness  Casady  had  testified  that  he  heard 
Beeves  say,  in  Laws'  ofSce,  that  he  borrowed  the  four  bottles 
of  beer;  that  he  knew  this  to  be  false;  and  that  he  said  noth- 
ing about  it  then  because  it  was  none  of  his 

7-  JJSfSfi^'       business.    The  State  then  asked  him:  ''None 
Sew  with  r5i'"   of  V^^^  busiuess  if  a  man  commits  perjury 

erenco  to  cause.    ^^  ^  ^j^jj,,  ^^^  ^^^  ^^^^^^  ^^^  ,.j^  ^j^,^ 

none  of  my  business ;  that  is  his  own  business. ' '  No  objection 
had  been  made  up  to  this  point,  but  after  the  answer,  de- 
fendant objected  that  it  was  improper  cross-examination  and 
argumentative,  and  the  court  said  the  witness  might  be  asked 
about  the  matter  inquired  about,  leaving  out  the  word  ' '  per- 
jury.'' The  further  answer  was,  "It  was  not  exactly  some 
of  my  business  to  get  these  fellows  up  there."  The  point 
might  well  be  disposed  of  on  the  ground  that  the  objection 
came  too  late.  But  it  is  self-evident  that  it  was  proper  cross- 
examination,  because  it  tended  directly  to  weaken  the  cred- 
ibility of  witness.  Surely,  it  was  competent  to  advise  the 
jury  of  the  conception  the  witness  had  concerning  the  grav- 
ity of  perjury,  and  of  his  duty  to  refrain  from  promoting  it, 
and  to  help  suppress  it. 

(f)  The  State's  counsel  said  to  a  witness,  "Now,  be 
sure  about  it ;  say  yes  or  no  to  it,  if  you  can. ' '    The  defense 
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objected  that  this  was  immaterial  and -not  cross-examination, 
and  was,  under  exception,  overruled.  This  is  quite  unintel- 
ligible, and  we  are  unable  to  see,  from  aught  that  appears, 
how  the  ruling  could  havfe  been  in  any  way  prejudicial. 

(g)  Testimony  of  a  witness  is  abstracted  in  narrative 
form.  At  one  point  in  it,  the  court  said,  under  exception: 
** Don't  sit  here  and  evade  these  questions/'  Since  we  have 
neither  question  nor  answer,  we  are  unable  to  say  that  the 
statement  was  an  abuse  of  discretion. 

(h)  It  is  urged  that  the  closing  argument  for  the  State 
was  highly  and  improperly  inflammatory,  and  made  under 
conditions  prevailing  that  tended  to  make  it  extremely  preju- 
dicial, and  urged  as  error  that  the  court  permitted  this. 
There  is  nothing  in  the  record  which  as  much  as  indicates  or 
suggests  what  the  closing  argument  was. 

III.  No  objection  seems  to  have  been  made  to  the  in- 
structions which  the  court  did  give.  This  failure  notwith- 
standing, as  the  refusal  to  instruct  was  duly  excepted  to  and 
8.  CKiiiiNAL  LAW :  ^^  ^^"^  properly  presented,  appellant  may 
o?fniS^'<f«ons  ^^^^  reviewed  the  refusal  to  charge,  though 
refused.  j^^  ^^y.  ^^^  vlt^q  that  the  charge  given  is 

erroneous.  He  may  complain  that,  though  the  instructions 
given  are  correct  as  far  as  they  go,  they  fail  to  give  the 
equivalent  of  the  instruction  refused — State  v.  Collins,  .178 
Iowa  73,  and,  of  course,  that  the  ones  given  oppose  the  one 
rejected.  The  exception  to  the  refusal  asserts  that  it  is  error 
to  charge  except  as  prayed.  The  assertion  needs  to.be  made 
but  once. 

9  Criminal  law:  ^^'^  defendant  askcd  and  was  refused  an 

tion^^^\'iureto'  instruction  that  one  witness  for  the  State  had, 

SnrSfus^to^      out  of  court,  made  an  affidavit  and  .state- 

^    ^  ments  inconsistent  with  his  testimony.     It 

proceeded : 

'*That  all  such  matters  go  to  aflfect  the  credibility  of  the 
witness,  but  it  is  not  for  the  <!0urt  to  say.  what  weight,  if 
any>  shall  be  given  to  the  testimony  of  the  witness  so  contra- 
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dieted.  But  it  is  for  the  jury  to  judge  what  effeet  sueh 
contradictory  evidence  is  to  have  on  the  credibility  of  such 
witness  and  what  weight  or  credence  is  to  be  given  the  testi- 
mony so  conti-adicted,  and  the  jury  may  entirely  ignore  the 

evidence  of  such  witness,  if  in  their  judgment  he  is  not 

I"  . 

iforthy  of  belief." 

We  will  assume  that  the  rejected  instruction  states  the 
law.  The  sole  question  we  have,  then,  is  whether  the  charge 
given  does  not,  in  the  absence  of  exception,  sufficiently  pre- 
sent the  theory  (tf  instruction  refused.  In  the  sixth  instruc- 
tion, the  jury  was  told  that  it  was  for  it  ''to  say,  under  all 
the  evidence  offered  on  the  trial,  whether  or  not  defendant 
did"  do  what  is  charged.    Number  10  is: 

''You  are  the  sole  judges  of  the  credibility  of  the  wit- 
nesses and  the  weight  to  be  given  their  testimony.  In  weigh- 
ing the  testimony  of  each,  you  will  take  into  consideration 
whether  corroborated  or  contradicted  by  other  witnesses  or 
by  facts  proven,  and  all  matters  appearing,  fairly  tending 
to  show  the  weight  and  credit  that  should  be  given." 

It  is  idle  to  inquire  whether,  if  proper  objection  had  been 
made,  we  would  hold  that  this  was  not  the  most  specific  and 
best  method  of  charging  on  impeachment.  None  was  made. 
In  its  absence,  we  think  it  should  be  held  that  the  charge 
given  does  in  a  manner  present  the  central  thought  of  the 
instruction  rejected:  that,  if  the  testimony  of  a  witness  is 
contradicted,  it  goes  to  his  credibility,  and,  under  certain  con- 
ditions, may  warrant  the  jury  to  refuse  believing  him  at  all. 
As  said,  the  manner  of  saying  so  may  not  be  above  criticism, 
but  such  criticism  was  waived  by  failure  to  except. 

It  is  true  that  two  of  the  three  eases  cited  by  the  State 
are  not  etfective.  The  point  to  Lancaster  v.  State  (Tex.), 
35  S. ' W.  165,  at  167,  is  merely  that  the  following  insti:uc- 
tion  has  been  approved  several  times  by  the  Texas  court : 

"You  should  reconcile  all  conflicts  in  the  testimony,  if 
you  can;  but,  if  you  cannot,  you  must  decide  which  of  the 

Vol.  178  Ia.— 71 
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testimony  is  entitled  to  the  greater  credibility  and  weight, 
and,  in  so  determining,  you  may  consider  the  intelligence, 
interest,  and  apparent  bias  or  prejudice  of  any  of  the  mt- 
nesses,  as  well  as  their  manner  of  testifying.'* 

In,  Deal  v.  State  (Ind.),  39  N.  E.  930,  at  932,  933,  thwe 
was  an  instruction: 

**In  determining  the  weight  to  be  given  the  testimony  of 
the  different  witnesses,  you  should  take  into  account  the 
interest  or  want  of  interest  they  have  in  the  case,  their  man« 
ner  on  the  stand,  the  probability  or  the  improbability  of 
their  testimony,  with  all  circumstances  before  you  which  can 
aid  you  in  weighing  their  testimony.*' 

The  objection  urged  is  that  this  invades  the  province 
of  the  jury,  in  that  it,  in  effect,  tells  them,  as  a  matter  of 
law,  that  a  witness  who  is  interested  in  the  outcome  of  a 
suit  is  entitled  to  less  credence  than  one  who  is  not.  The 
court  holds  that  this  is  not  well  taken,  and  that  the  instruc- 
tion amounts  to  no  more  than  a  statement  that  it  is  the  duty 
of  the  jury,  in  determining  the  weight  to  be  given  to  the 
testimony  of  the  witnesses,  to  consider  all  the  evidence  bear- 
ing on  that  question — ^that  is,  their  interest  or  want  of  inter- 
est  in  the  case,  their  manner  on  the  witness  stand,  the  prob- 
ability or  improbability  of  their  testimony,  with  all  the  cir- 
cumstances in  evidence  which  may  aid  them  in  weighing  such 
testimony.  But  Belt  v.  People,  97  111.  461,  at  471,  472,  fairly 
holds  that  an  instruction  in  substance  like  the  one  here  given 
takes  away  the  right  to  complain  that  the  jury  was  not  prop- 
erly charged  on  impeachment.  And  the  citations  of  appellant 
do  not  hold  that  the  refusal  to  instruct  was  reversible  error. 
Indeed,  we  might  well  say  they  are  irrelevant.  State  v. 
Helvin,  65  Iowa  289,  and  State  v.  Tweedy,  11  Iowa  350, 
decide  no  more  than  that,  though  instructions  are  not  full 
enough,  the  complaint  is  not  good  on  appeal,  where  no  fuller 
ones  were  asked.  State  v.  Brainard,  25  Iowa  572,  and  State 
V.  O^Hagan,  38  Iowa  504,  rule  that  it  may  be  error  to  omit 
a  charge  on  material  points  clearly  made  by  the  testimony, 
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especially  if  the  offense  be  high  and  the  cause  complicated. 
State  V.  Meskek,  51  Iowa  308,  is:  On  the  trial  of  an  indict- 
ment for  murder,  two  witnesses  testified  to  hearing  two 
shots  fired,  and  one  to  hearing  but  one.  While  the  first  shot 
might  have  been  justifiable  in  self-defense,  the  second,  if 
fired  at  all,  was  fired  while  the  deceased  was  retreating. 
Held  that  an  instruction  limiting  the  attention  of  the  jury 
to  the  testimony  of  these  witnesses,  and  ignoring  important 
facts  tending  to  corroborate  the  negative  testimony,  was 
erroneous.  State  v,  Helvin,  supra,  holds  also  that  it  is  not 
error  to  refuse  giving  an  instruction  asked  when  the  same 
ground  has  been  fully  covered  by  an  instruction  given.  ^ State 
V.  Helm,  97  Iowa  378,  declares  that  where,  from  the  whole 
record,  it  appears  that  evidence  of  threats  by  defendant  prior 
to  the  homicide  was  admitted  wholly  to  impeach  his  testi- 
mony, it  was  not  reversible  error  for  the  court  to  fail  to 
charge  limiting  its  effect  to  impeachment.    We  said,  in  this 

m 

connection : 

**It  is  insisted  that  the  court  erred  in  not  instructing 
the  jury  that  this  threat  could  be  considered  for  the  pur- 
pose only  of  impeaching  the  defendant  as  a  witness.  It  is 
true  that  no  specific  instruction  was  given  on  this  question. 
It  was  a  matter  of  dispute  on  the  trial,  and  no  instruction 
was  requested  on  the  subject  by  counsel  for  the  defendant. 
It  is  true,  as  urged  in  behalf  of  defendant,-  that  it  is  the 
duty  of  the  court  to  instruct  the  jury  upon  the  material 
question  of  law  in  the  case,  whether  requested  to  do  so  or 
not.  We  think,  in  view  of  the  record,  that  it  must  have  been 
understood  that  this  evidence  was  to  be  considered  as  im- 
peaching only." 

The  holding  of  State  v.  Hamilton,  32  Iowa  572,  is  that 
the  objection  that  an  instruction  fails  to  present  the  law 
fully  will  not  be  considered,  where  it  does  not  appear  that 
all  of  the  instructions  are  embodied  in  the  record. 

IV.  The  point  is  made  that  the  sentence  is  excessive 
and  unusual  for  a  first  offense.    It  is  made  to  appear  that, 
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on  a  search  warrant  served  in  defendant's  house,  nothing 

was  found  except  one  bottle  of  beer  in  the 
'"•S^^r^,       refrigerator.    It  appears  further  that  defend- 

ment :  excea-  ,.       i.tv-.--.  i  ^ 

siveneBs.re-     ant  has  lived  m  Des  Momes  about  22  years, 
^  and  has  been  a  teamster  for  about  15;  that 

prior  to  this  he  was  car  inspector  for  a  railway ;  and  that  he 
worked  for  the  Des  Moines  Union  for  two  years,  and  the 
Great  Western  railway  about  two  years.  The  maximum  sen- 
tence was  imposed.  How  we  should  have  regarded'  its  impo- 
sition had  defendant  pleaded  guilty  and  made  said  matters 
appear,  we  need  not  discuss.  He  pleaded  not  guilty.  There 
is  testimony  that  this  was  not  his  first  offense.  Further,  the 
jury  could  well  find  that  he  not  only  put  the  State  to  the 
burden  and  expense  of  trying  him  when  he  was  guilty,  but 
that  he  produced  perjured  testimony  to  sustain  his  defense, 
and  that  the  same  was  obtained  by  a  campaign  that  amounts 
to  a  conspiracy  indulged  in  by  those  who  favored  him  and 
who  are  close  to  him,  and  that  he  knew  of  and  adopted  these 
criminal  activities  on  his  behalf.  In  these  circumstances,  we 
should  not  interfere  with  the  discretion  which  the  trial  court 
exercises  in  choosing  between  permitted  punishments.  See 
State  V,  Helvin,  65  Iowa  289. 

The  judgment  must  be  and  is — Afflrmed. 

Gaynob,  G.  J.,  Ladd  and  Evans,  JJ.,  concur. 


Minnie  AliBebtus,  Appellee,  v.  Chables  A.  Albbbtus,  Ap- 
pellant. 

DIVORCE:  Custody  of  ChUdren — "diange  of  Ciicomstances" — 
1  Scope.  The  ''change  of  circumstances "  which  wiU  arm  the 
court  with  power  to  modify  a  former  order  relative  to  the  custody 
of  children  may  consist  of  improper  conduct  on  the  part  of  the 
custodian  of  the  child  subsequent  to  the  original  order.  So  held 
where  the  charge  was  that  the  custodians,  the  maternal  grand- 
parents, were  teaching  the  child  to  hate  the  father. 
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DIVOBOB:  Cnstody  of  Ohlldrai—- Unfltneas  of  Both  Costodiaa  and 
2  Applicant..  It  is  not  error  for  the  court  to  deny  the  application 
of  a  father  for  the  sole  custody  of  his  child,  and  to  permit  the 
child  to  remain  in  the  custody  of  its  grandparents,  where  it  had 
been  placed  by  a  former  order,  even  though  the  father  and  the 
grandparents  were  both  unfit  persons  to  have  the  child,  especially 
where  the  order  permitting  continued  custody  in  the  grandparents 
was  conditioned  on  their  good  behavior. 

Appeal  from  Pottawattamie  District  Court. — E.  B.  Wood- 
ruff, Judge. 

Saturday,  January  13,  1917. 

On  application  for  divorce  instituted  by  Minnie  Albertus, 
and  cross-petition  by  her  husband,  Charles  A.  Albertus,  the 
present  appellant,  a  divof ce  was  decreed,  and  none  of  the 
children^of  the  marriage  given  into  the  custody  of  the  mother. 
Two,  young  boys,  were  given  to  the  father.  The  other,  Mabel, 
then  a  very  young  girl,  was  placed  in  the  custody  of  her 
maternal  grandparents,  with  whom  her  mother  at-  present 
lives.  The  husband  applied  for  a  modification  of  the  orig- 
inal decree,  asking  that  the  girl  be  taken  from  the  custody 
of  the  grandparents  and  placed  in  his.  This  was  denied, 
and  he  appeals. — Affirmed. 

Ine  D.  Shuttlewortli  and  Genung  &  Oenung,  for  appel- 
lant. 

Z>.  H.  iSuilivan,  for  appellee. 

Salinger,  J. — I.  The  original  decree,  rendered  on  Octo- 
ber 6,  1913,  gave  the  appellant,  who  was  defendant  in  the 
suit,  the  custody,  and  charged  him  with  the  duty  to  main- 
tain, Edward  and  Alvin,  and  the  child  Mabel  was  placed  in 
the  custody  of  the  maternal  grandparents.  On  the  11th  of 
February,  1914,  the  father  moved  to  modify  the  decree,  upon 
the  ground  that  he  was  denied  the  privilege  of  seeing  Mabel ; 
that  the  maternal  grandfather  has  threatened  to  take  the  life 
of  the  father  if  he  again  called  at  his  home  to  see  the  child ; 
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that  the  grandfather  refuses  to  allow  said  child  to  visit  her 
father,  or  to  permit  her  to  visit  her  brothers  at  their  home 
with  him.  The  modification  asked  is  **that  he  be  given  the 
absolute  care,  custody  and  control  of  said  minor  child." 
Issue  was  joined  on  this  application,  and  the  court  made  an 
order  finding  that  there  was  a  refusal  to  permit  the  father 
to  visit  the  child;  that  this  was  in  violation  of  the  original 
decree ;  but  that,  because  the  grandparents  are  German,  and 
the  grandfather  a  man  who  is  very  deaf,  it  is  very  uncertain 
whether  they  understood  the  original  decree;  and  that,  on 
the  whole,  it  is  of  opinion  that  it  is  not  certain  that  this 
violation  was  willful.  It  is  a  rather  dangerous  precedent  to 
excuse  nonperformance  of  an  order  of  court  on  part  of  those 
to  whom  the  order  is  directed  because  a  doubt  arises  whether 
the  disobedience  was  willful,  and  the  record  indicates  that 
the  trial  judge  was  not  inclined  to  minimize  the  disobe- 
dience. He  undertook  to  prevent  further  excuses  of  this 
kind  by  saying  that,  as  the  grandparents  had  left  the  court 
room  before  the  present  order  was  written  out,  he  requested 
the  attorneys  for  the  parties  **to  explain  this  order  fully  to 
their  respective  clients,  so  there  can  be  no  claim  made  in  the 
future  that  they  did  not  understand  the  orders  of  the  court." 

Another  thing  to  be  noticed  is  that  the  court  found 
**that  the  primary  cause  of  this  application  has  been  the 
treatment  accorded  defendant  by  the  grandparents;"  where- 
fore, *'the  costs  of  this  action  should  be  taxed"  to  *'the 
mother  and  the  said  grandparents  of  the  minor  Mabel  Alber- 
tus."  If  this  were  all,  we  should  incline  to  hold  that  the 
order  made  should  not  be  approved,  in  so  far  as  it  works  re- 
tention of  the  child  in  the  custody  of  the  grandparents. 

II.  The  appellee  argues,  on  the  support  of  casae  like 
Slattery  v,  Slattery,  139  Iowa  419,  that  disposition  of  minors 
is,  in  a  case  of  this  kind,  not  interfered  with  unless  there  be 
a  clear  abuse  of  discretion,  and  Lindquist  v.  Lindquist,  148 
Iowa  259,  that  the  paramount  question  is  the  welfare  of  the 
child. 
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This  is  sound,  bfit  not  decisive.     If  the  present  custo- 
dians are  schooling  the  child  to  hate  the  father,  or  if,  for 
any  other  reason,  they  have  proven  unfit  to  be  its  custo- 
1.  DivoBCB :  cua-     ^ians,  the  welfare  of  the  child  might  require 
dreni^^ange    ^  change  of  custody,  even  though,  as  is  the 
iiuuices-^'         case  here,  the  little  girl  testifies  in  all  hon- 
"^^^  esty  that  her  grandparents  didn't  talk  to  her 

about  her  papa;  that  she's  happy  with  her  grandparents 
and  they  are  good  to  her;  that  while  sometimes  she  would 
rather  live  with  her  brothers,  because  she  likes  to  play  with 
them,  she  can  go  to  see  them  at  the  home  of  her  father  when- 
ever she  wants  to,  and  that  she  would  rather  stay  at  her 
grandmother's.- 

III.  Graves  v.  Graves,  132  Iowa  199,  and  Crockett  v, 
Crockett,  132  Iowa  388,  hold  that  the  original  decree  is  con- 
clusive unless  there  is  a  change  in  circumstances.  But  it  does 
not  follow  that,  as  appellee  asserts,  this  means  nothing  but 
a  change  in  financial  condition.  It  would  be  a  sufiScient 
change  of  circumstances,  within  the  reasoning  of  those  cases, 
if  this  alleged  animosity  or  other  unfitness  were  not  in  exist- 
ence when  the  original  decree  was  entered. 

IV.  We  have  intimated  that  there  is  some  reason  to 
think  that  the  hostile  attitude  of  the  grandfather  was  not 
conducive  to  promote  the  welfare  of  the  infant,  and  that  some 
2  Divorce -cus-     ^*  ^^^  conduct  which  displays  a  tendency  to 

dren  funfltneas  ©strange  the  child  from  its  father  and  to 
dia^Midappii-  influence  her  against  him  was  not  validly  ex- 
^^^  cused.    But  we  think  we  are  not  called  upon 

to  decide  whether  the  present  custodians  are  unfit.  Taking 
into  consideration  the  advantages  the  trial  court  possessed, 
in  so  far  as  may  properly  be  done  on  review  de  novo,  we 
think  it  was  warranted  in  finding  that  the  father,  too,  was 
unfit  te  have  the  custody  of  the  child;  that  he  was  guilty 
of  improper  conduct  in  making  what  seemed  to  be  threats 
against  the  grandmother,  and,  upon  the  testimony  of  the  little 
girl,  which  bears  every  evidence  of  childish  honesty,  that,  in 
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talking  to  her  about  taking  her  away,  the  father  said  he 
had  come  to  see  if  he  couldn't  take  her  away  **from  thoae 

old  sons  of  b s."     If  the  father  was  unfit  to  become 

custodian,  it  was  not  error  to  decline  his  application  that  the 
little  girl  be  entrusted  to  him.     If,  under  the  application 
made,  the  court  could  not  put  her  into  the  custody  of  a  third 
person,  then  it  was  not  reversible  error  to  let  her  remain 
with  the  grandparents,  even  if  they  are  unfit.    Since  appel- 
lant asked  no  relief  except  that  he  be  made  custodian,  th^i, 
if  the  court  rightly  found  against  his  fitness,  his  essential 
complaint  is  that  the  court  did  not  leave  the  child  without 
a  custodian.    If  it  could  not  give  it  to  the  father  nor  leave 
it  with  the  grandparents,  then  if,  under  the-  issues  as  appel- 
lant framed  them,  there  was  no  power  to  place  her  with  a 
third  person,  as  said,  the  essential  complaint  now  is  that,  if 
the  father  could  not  be  her  custodian,  the  court  should  have 
left  her  without  one.     The  only  thing  the  court  could  do, 
under  the  issues,  was  either  to  leave  the  custody  unchanged 
or  to  give  it  to  appellant.    It  had  no  power  to  reframe  the 
application,  and,  as  framed,  had  no  power  to  select  a  custo- 
dian other  than  the  present  ones,  except  the  father.     Had 
the  court  appointed  a  third  person,  it  could  have  been  well 
objected  that  the  fitness  of  the  new  custodian  had  not  been 
presented  nor  passed  upon,  and  that  no  opportunity  was 
given  under  the  issues  to  litigate  his  fitness.    See  Mitchell 
V  Beck,  178  Iowa  786. 

V.  The  further  reason  for  not  disturbing  the  order 
was  that  the  same  is  conditional.    It  recites  that: 

''It  is  based  upon  the  understanding  which  has  been 
made  plain  to  the  attorneys  for  the  grandparents,  that,  unless 
they  permit  the  father  of  Mabel  Albertus  to  visit  his  daugh- 
ter and  have  her  visit  him  in  accordance  with  the  orders  of 
the  original  decree,  that  the  custody  of  the  child  should  be 
removed  from  the  grandparents,  and  it  is  also  the  order  of 
the  court  that  the  defendant  should  conduct  himself  in  a 
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proi>er  maimer  when  lie  visits  the  child  at  the  grandpareats', 
and  on  his  part  give  no  cause  for  complaint  and  cause  for 
refusal  on  the  part  of  the  grandparents  to  allow  him  to 
come  to  their  house;  and  that,  if  the  father  fails  so  to  do 
this,  decree  should  be  modified  to  prevent  him  visiting  at 
the  grandparents,  but  if  he  conducts  himself  in  a  proper 
manner,  and  the  grandparents  refuse  to  abide  the  ordar  of 
court  heretofore  made,  then  the  custody  of  the  child  should 
be  taken  from  them." 

This  is  in  no  true  sense  a  final  order,  but  in  its  essence 
is  interlocutory — ^an  arrangement  for  further  test  on  proba- 
tion. We  think  it  is  so  framed  as  that,  without  further 
change  of  circumstances,  the  application  may  be  renewed 
below,  upon  showing  that  the  misconduct  which  was  the  basis 
of  the  present  application  has  been  continued  since  the  entry 
of  the  modified  order.  It  may  well  happen  that  even  since 
then,  and  because  of  it,  the  conduct  of  neither  party  will 
give  just  cause  for  objection  on  part  of  the  other,  and  there- 
fore that  the  child  is  with  those  who  have  finally  proven 
proper  custodians,  and  with  whom  she  was  placed  by  the 
original  decree.  Surely,  we  ought  not  to  anticipate  that  the 
contrary  will  happen  and,  as  an  appellate  court,  order  that 
this  little  girl  shall  now  be  summarily  taken  from  her  grand- 
parents, who,  as  the  record  makes  quite  manifest,  will  suffer 
torture  from  the  removal. 

We  think  that,  under  all  the  circumstances,  the  order 
appealed  from  should  be — Affirmed, 

Gaynob,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


B.  W.  Bingman,  Appellant,  v.  W.  E.  Clark,  Appellee. 

HEW  TBIAL:     Unavoidable  Oasnalty,  Etc.— ISdatters  Snbseqaent  to 
1     Jtidgment.     The   ''unavoidable  casualty  or  misfortune"  which 
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will  authorize  the  setting  aside  of  a  judgment  and  the  granting  of 
a  new  trial,  under  Sec.  4091,  Code,  1897,  embraces  matters  happen- 
ing before  final  judgment,  not  matters  happening  after  final  judg- 
ment. So  held  wliere,  after  ftUl  trial  a/nd  judgment^  the  failure 
of  the  reporter  and  trial  judge  to  certify  to  the  report  of  the  trial, 
and  the  failure  to  file  the  certified  report  within  30  days,  deprived 
defendant  of  a  hearing  on  appeal. 

NEW  TBIAL:     Application  to  Equity— Unavoidable  ICIsforfcane— 

2  Showing  of  Merit.  Equity  will  not  set  aside  a  judgment  at  law 
and  order  a  new  trial,  in  the  absence  of  allegation  and  affirmative 
proof  of  all  those  matters  and  things,  regardless  of  technical  errors 
not  going  to  the  merits,  which  show  that  the  judgment  is  against 
good  conscience^  and  that  a  retrial  will  probably  result  in  a  dif- 
ferent verdict.  So  held  on  an  application  for  a  new  trial  on  the 
sole  ground  that  the  applicant  was  denied  a  hearing  on  appeal 
to  the  Supreme  Court  because  of  the  negligent  failure  of  the 
reporter  and  trial  judge  to  certify  the  evidence  within  proper  time. 

CONSTirnnONAL  LAW:    Bight  of  Appeal-— Limitations.    No  con- 

3  stitutional  right  of  appeal  exists  separate  and  apart  from  the  legis- 
lative rules  and  regulations  governing  the  same. 

Appeal  from  Clark  District  Court. — T.  L.  Maxwell,  Judge. 

Tuesday,  September  19,  1916. 

Rehearing  Denied  Saturday,  January  13, 1917. 

Action  in  equity,  to  set  aside  a  judgment  and  for  a  new 
trial,  based  on  the  ground  that  the  plaintiff  in  a  law  action 
was  denied  the  right  to  be  heard  on  appeal,  beeause  bill  of 
exceptions  was  not  preserved  and  filed  within  30  days  from 
the  entry  of  the  judgment,  it  appearing  that,  within  30  days 
from  the  rendition  of  the  judgment,  the  plaintiff  requested 
the  official  shorthand  reporter  to  attach  a  certificate  to  the 
minutes  of  the  testimony  taken  by  him,  and  that  the  reporter 
failed  and  neglected  to  do  this  within  the  30  days,  without 
any  fault  or  negligence  on  the  part  of  the  plaintiff.  Decree 
in  the  court  below  dismissing  plaintiff's  petition.  Plaintiff 
appeals. — Affirmed* 


i 
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Temple  &  Temple,  for  appellant. 
0.  M.  8laym4iker,  for  appellee. 

1.  NBw  TRIAL  :un.  Gaynor,    C.   J.— This  is  an   action  in 

ua?tyfetc.f*^"     ^Q^^ity,  brought  to  secure  a  new  trial  in  a 
ouenfto  judi-"    laV  action.     The   ground  upon  which  the 

relief  is  asked  will  be  stated  in  the  opinion. 
On  the  18th  day  of  August,  1911,  the  defendant  herein 
brought  an  action  against  this  plaintiff  to  recover  damages 
on  account  of  fraud  and  deceit  in  the  exchange  of  property. 
Issue  was  joined,  and  the  cause  brought  to  trial  to  a  jury  on 
the  25th  day  of  September,  1912.  The  cause  was  duly  tried, 
and,  on  the  26th  day  of  September,  the  jury  returned  a 
verdict  in  favor  of  the  defendant  herein,  plaintiff  in  said 
cause,  for  $3,875.  On  the  28th  day  of  September,  1912,  the 
defendant  in  said  cause,  plaintiff  in  this  cause,  filed  his  motion 
for  a  new  trial.  On  the  2nd  day  of  January,  1913,  this 
motion  was  submitted  to  the  court  before  whom  the  cause 
was  tried,  and  taken  under  advisement.  On  the  17th  day 
of  January,  1913,  the  court  overruled  the  motion,  and  entered 
judgment  for  the  plaintiff  against  the  defendant,  for  the  full 
amount  of  the  verdict,  with  costs.  After  judgment  had  been 
entered,  the  plaintiff  herein,  defendant  in  said  cause,  through 
his  attorney,  demanded  that  the  evidence  taken  down  by  the 
official  shorthand  reporter  be  certified,  as  required  by  Sec- 
tion 3675  of  the  Code.  Plaintiff  states  that  said  demand  was 
repeatedly  made  upon  said  reporter  within  30  days  after  the 
rendition  of  the  judgment;  that,  by  oversight  or  mistake  on 
the  part  of  the  reporter,  due  to  the  fact  that  the  judge  and 
reporter  were  engaged  in  official  work  in  other  counties, 
the  certificate  to  the  shorthand  notes  of  the  evidence  was 
not  made  and  filed  within  30  days  from  the  rendition  of 
the  judgment,  as  required  by  the  statute ;  that  the  certificate 
required  by  the  statute  was  not  attached  to  the  shorthand 
notes  until  the  17th  day  of  March  following,  and  was  Hot 
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• 
filed  Mrith  the  clerk  until  the  21st  day  of  March*  The  plain- 
tiff herein,  defendant  in  said  cause,  did  not  discover,  we 
will  assume  for  the  purposes  of  this  case,  that  the  notes 
had  not  been  certified  to  and  filed  within  the  30  days. 
Believing,  however,  that  they  had  been  filed,  the  plaintiff  in 
this  cause,  defendant  in  said  cause,  duly  appealed  to  the 
Supreme  Court,  and  prepared  and  filed  an  abstract  of  .the 
record  so  supposed  to  be  in  existence.  Thereafter,  the  plain- 
tiff in  said  cause,  defendant  in  this,  moved  this  court  to 
strike  the  evidence  contained  in  the  abstract  from  the  files, 
for  the  reason  that  the  shorthand  reporter's  notes  had  not 
been  certified  within  30  days  after  the  rendition  of  judg- 
mient  in  the  cause,  and  did  not  constitute  a  bill  of  exceptions 
under  the  statute.  Thereupon,  this  court  sustained  said  mo- 
tion, and,  upon  further  motion  of  the  plaintiff  in  said  cause, 
defendant  in  this,  entered  judgment  against  this  plaintiff, 
defendant  in  said  cause,  and  against  the  sureties  on  his  appeal 
bond,  for  the  amount  of  the  judgment  entered  in  the  court 
below.  The  plaintiff  in  this  case,  defendant  in  said  cause, 
being  thus  disposed  of  in  the  Supreme  Court,  returned  to 
the  district  court  in  which  the  cause  was  tried,  and,  on  the 
13th  day  of  January,  1914,  filed  a  petition  for  a  new  trial 
in  said  court  and  in  said  cause,  alleging,  among  other  things, 
that  the  judgment  entered  against  him  was  void  for  fraud 
practiced  by  the  plaintiff  in  obtaining  the  same;  that  false 
testimony  was  given  on  the  trial  of  said  causae  in  behalf  of 
the  plaintiff  therein;  that,  since  the  trial  of  said  cause,  the 
plaintiff  herein  has  discovered  new  evidence,  which  could 
not  have  been  discovered  by  reasonable  diligence  before  the 
trial,  which  was  material  to  the  controversy,  and  directly 
controverting  the  facts  relied  upon  by  the  plaintiff  therein 
in  his  testimony,  and  upon  which  he  secured  the  judgment, 
and  alleging  many  irregularities  in  the  trial  of  the  cause, 
and  errors  in  the  instructions  of  the  court.  To  this  petition, 
the  defendant  herein,  plaintiff  in  said  cause,  filed  a  demurrer. 
Thereupon,  plaintiff  in  this  cause,  defendant  in  said  cause, 
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filed  an  amendment  to  his  petition,  setting  out  the  matters 
now  reUed  upon  for  a  new  trial,  in  addition  to  the  matters 
hereinbefore  referred  to.  To  this,  a  motion  or  demurrer 
was  filed  by  plaintiff  in  said  cause,  defendant  in  this.  There- 
upon, the  defendant  in  said  cause  filed  a  second  amendment 
to  his  petition,  alleging,  among  other  things,  that  he  had  been 
deprived  of  his  right  to  an  appeal  by  the  negligence  and 
carelessness  of  the  reporter  and  judge  in  not  i^ttaching  a 
certificate,  as  required  by  law,  to  the  minutes  of  the  evidence, 
as  hereinbefore  set  out.  A  motion  or  demurrer  was  again 
filed  to  this  amendment  by  the  plaintiff  in  said  cause.  There- 
after, on  the  5th  day  of  October,  1914,  the  plaintiff  herein 
filed  an  amended  and  substituted  petition  in  equity,  in  which 
he  asks  equitable  relief  against  the  judgment,  and  for  a  new 
triaL  Upon  this  amended  and  substituted  petition,  the  cause 
was  tried  to  the  court,  and  decree  entered  dismissing  the 
petition,  and  from  this,  this  plaintiff  appeals.  This  amended 
and  substituted  petition  recites:  That,  on  the  13th  day  of 
August,  1911,  the  defendant  herein  commenced  an  action 
against  the  plaintiff  herein  in  the  district  court  of  Clarke' 
County,  claiming  damages  for  fraud  and  deceit  in  the  ez^ 
change  of  lands;  that,  on  the  7th  day  of  September,  1911, 
answer  was  filed  by  the  defendant;  that,  upon  the  issues 
tendered,  the  cause  was  tried  to  a  court  and  jury,  and  a 
verdict  returned  by  the  jury  against  this  plidntiff ;  that  this 
plaintiff  filed  a  motion  for  a  new  trial ;  >  that  this  motion 
.was  submitted  and  overruled;  that,  on  the  17th  day  of  Jan- 
uary, 1913,  judgment  was  entered  against  this  plaintiff  in 
2avor  of  this  defendant  for  the  full  amount  of  the  verdict 
returned;  that  plaintiff  took  an  appeal  in  good  faith,  and 
believed  that  he  had  good  grounds  for  reversing  the  deci- 
sion appealed  from;  that,  though  he  requested  the  official 
reporter  to  do  so,  the  notes  of  the  trial  were  not  filed  with 
the  clerk,  nor  certified  to  by  the  reporter  and  judge  within 
80  days  from  the  rendition  of  the  judgment;  that,  by  mis- 
chance, oversight  and  mistake,  due  to  the  fact  that  both  the 
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trial  judge  and  the  official  reporter  were  engaged  in  official 
work  in  other  counties,  the  certifying  of  the  shorthand 
reporter  to  the  evidence  and  the  record  was  not  made  within 
30  days  from  the  rendition  of  the  judgment;  that,  resting 
in  the  belief  that  the  reporter  had  done  his  duty,  and  that 
the  shorthand  notes  were  filed  as  required,  within  the  30 
days,"  defendant  in  said  cause,  plaintiff  in  this,  appealed 
to  the  Supreme  Court,  prepared  and  filed  a  full  abstract 
of  the  proceedings  as  they  appeared  in  the  transcript  of  the 
reporter's  notes;  that  thereafter,  on  the  28th  day  of  Sep- 
tember, 1913,  the  Supreme  Court  sustained  a  motion  to 
strike  the  evidence  contained  in  the  abstract  from  the  files, 
for  the  reason  that  the  shorthand  reporter's  record  had  not 
been  certified  within  30  days  of  the  rendition  of  the  judg- 
ment, and  did  not  constitute  a  bill  of  exceptions;  that  the 
Supreme  Court  sustained  this  motion,  struck  out  the  evidence, 
and,  on  motion  of  the  plaintiff  in  said  cause,  defendant 
herein,  entered  judgment  against  this  plaintiff  and  the 
sureties  on  his  appeal  bond  for  the  amount  of  the  judgment 
in  the  trial  court.  The  plaintiff  says  that  his  right  of 
appeal  was  a  valuable  one,  and  he  was  deprived  of  it  Witiiout 
any  fault  or  negligence  on  his  part;  that  he  was  deprived 
of  it,  without  fault  on  his  part,  by  oversight  and  mistake 
on  the  part  of  the  trial  judge  and  the  official  reporter  in 
failing  to  certify  the  record  within  the  time  required  by  law, 
as  demanded  by  the  plaintiff;  and  plaintiff  says  that  he  has 
been  deprived  of  his  constitutional  right  of  appeal  and  review, 
and  has  suffered  irreparable  wrong  unless  he  is  relieved  by 
the  intervention  of  a  court  of  equity;  that  he  has  proceeded 
as  far  as  is  possible  for  him  to  proceed  on  the  law  side  of 
the  court,  and  has  no  adequate  remedy  at  law.  It  will  foe 
noted  that  the  original  petitions  for  a  new  trial,  hereinbefore 
referred  to,  were  all  filed  bn  the  law  side  of  the  calendar 
and  in  the  law  action,  and  predicated  upon  statutory  grounds, 
and  filed  within  a  year  from  the  rendition  of  the  judgment. 
This  '<almended  and  substituted  petition  upon  which  the  cause 
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was  tried  was  entitled  a  petitioa  in  equity  praying  for 
equitable  relief,  without  the  allegation  of  any  statutory 
ground  upon  wliieh  a  law  court. could  grant  relief.  The 
appeal  in  this  petition  is  to  the  broad/  equitable  powers  of 
the  court  to  grant  relief  against  a  judgment  in  a  law  action, 
and  18  not  predicated  upon  any  statutory  ground.  The  only 
ground  relied  upon,  in  this  petition,  for  a  new  trial,  is  the 
fact  that,  without  fault  on  the  part  of  the  plaintiff,  he  was 
deprived  of  the  right  to  be  heard  in  the  Supreme  Court  on 
an  appeal  in  a  law  action.  This  petition  was  filed  more  than 
a  year  after  the  judgment  had  been  entered,  and  in  a  differ- 
ent forum.  It  has  been  repeatedly  held  by  this  court  that 
a  court  of  equity  will  not  grant  a  new  trial  in  a  law  action, 
except  upon  statutory  grounds.  A  court  of  law  has  not 
power  to  grant  a  new  trial 'after  the  term  at  which  the 
judgment  is  entered,  except  upon  petition  filed  within  one 
year  after  the  term,  and  then  only  where  the  grounds  for  a 
new  trial  could  not,  with  reasonable  diligence,  have  been 
discovered  before,  but  are  discovered  after  the  term  (see 
Section  4092  of  the  Code,  1897) ,  and  then  only  for  the  fol- 
lowing reasons:  (1)  For  mistake,  neglect  or  omission  of  the 
clerk,  or  irregularity  in  obtaining  the  same;  (2)  for  fraud 
practiced  in  obtaining  the  same;  (3)  for  erroneous  proceed- 
ings against  a  minor  or  person  of  unsound  mind;  (4)  for 
the  death  of  one  of  the  parties  before  the  rendition  of  the 
judgment;  (5)  for  unavoidable  casualty  or  misfortune,  pre- 
venting the  party  from  prosecuting  or  defending;  (6)  for 
error  in  the  judgment  or  order  shown  by  a  minor  within 
twelve  months  after  arriving  at  majority.  See  Section  4091 
of  the  Code,  1897.  This  is  the  only  authority  possessed  by 
a  trial  court,  in  a  law  action,  to  set  aside  or  vacate  a  judg- 
ment duly  entered  at  a  prior  term.  None  of  these  provisions 
can  be  said  to  apply  to  the  condition  presented  by  this 
record,  except,  perhaps,  the  fifth — ^for  unavoidable  casualty 
or  misfortune  preventing  the  party  from  prosecuting  or  de- 
fending.   But  it  has  been  repeatedly  held  by  this  court  that 
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this  fifth  provision  relate  to  unavoidable  casualty  or  wk- 
fortune  preventing  the  party  from  prosecuting  in  the  suit 
on  trial.  No  such  casualty  or  misfortune  is  xxresented  in  this 
case,  nor  is  any  complaint  made  of  any  casualty  or  mis- 
fortune preventing  the  defendant  from  defending  Ms  suit 
to.  the  fullest  extent.  The  language  of  the  statute  has  ref- 
erence to  matters  occurring  before  the  entry  of  the  judg- 
ment, and  not  to  matters  occurring  thereafter.  All  the  mat- 
ters complained  of  in  this  petition  occurred  after  the  entry 
of  judgment.  In  Loomis  v.  McKemie,  48  Iowa  416,  this 
court  said : 

''It  cannot  be  said  a  party  is  prevented  from  prosecut- 
ing or  defending  a  case  by  a  matter  occurring  after  judgr 
ment.  But  it  may  be  said  he  is  prevented  from  prosecuting 
and  defending  an  appeal  in  the  case.  But  no  such  mecm- 
ing  can  be  put  upon  the  language.  It  unmistakably  refers 
to  casualties  which  prevented  the  prosecution  or  defense  at 
the  trial  upon  which  the  judgment  was  entered." 

See  Ruppin  v,  McLdcJUan,  122  Iowa  343;  BicJutrds  v. 
Morari,  137  Iowa  220,  227 ;  Dumbarton  Realty  Co.  v.  Erick: 
son,  143  Iowa  677,  681. 

So  it  is  apparent  that  the  allegations  of  this  pleading 

present  no  statutory  ground  for  a  new  trial.     If  relief  is 

granted  at  all,  it  must  be  found  in  the  broad,  equitable 

2.  Niffw  TRIAL  zap.  P^^^^  0*  a  ^^^^  of  equity  to  grant  relief 

Squuy^uni        against  unjust  and  inequitable  judgments, 

fw^tunel^how-    and  judgments  against  good  conscience.    A 

ngo  mert.        court  of  equity,  in  applications  of  this  kind, 

does  not  sit  as  an  appellate  court  of  review.    Even  if  the  trid 

court  comndtted  errors,  a  court  of  equity  will  not  interfere 

unless  the  judgment  is  against  good  conscience.    There  must 

be  a  concurrence  of  the  accident  complained  of,  or  some 

other  ground  of  equitable  interference,  and  the  injustice  of 

the  judgment  itself.    In  this  petition,  th^re  is  no  claim  made 

that  the  defendant  did  not  have  a  fair  and  impartial  trial. 

-There  is  no  claim  made  of  any  fraud  practiced  in  procuring 
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the  judgment ;  no  claim  that  the  court  committed  any  errors 
in  the  trial.  There  is  no  claim  made  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial  originaUy  presented  to 
it.  No  fact. is  alleged  tending  in  the  least  to  show  that  the 
verdict  of  the  jury  was  not  the  result  of  a  fair  and  impartial 
deliberation  upon  the  evidence  submitted,  and  the  law  as 
given  it  by  the  court  Or,  in  other  words,  there  is  nothing 
to  show  that  the  judgment  entered  in  the  court  below  is 
either  unjust  or  inequitable.  The  petition  presents  but  one 
ground  for  the  relief,  and  that  is  that  the  defendant  was 
prevented  from  obtaining  a  hearing  in  the  Supreme  Court 
upon  his  appeal,  by  the  negligence  of  the  reporter  in  failing 
to  ce^fy  and  file  the  transcript  within  30  days.  There  is 
nothing  in  the  record  to  show,  or  even  suggest,  that  a  hear- 
ing in  the  Supreme  Court  upon  the  merits  would  have  brought 
about  any  different  condition  from  that  under  which  the 
defendant  now  rests.  The  district  court,  sitting  as -a  court  of 
equit}'',  was  asked  to  set  aside  a  judgment  upon  this  simple 
showing,  without  even  a  suggestion,  to  say  nothing  of  a  show- 
ing, that  there  was  any  probability  that  a  different  result 
would  be  obtained  upon  a  retrial  than  was  reached  upon  the 
former  trial.  To  say  the  least,  it  would  seem  unfair  to  this 
defendant,  who  has  obtained  a  judgment  against  this  plain- 
tdJSi,  to  impose  upon  him  the  burden  and  expense  of  a  second 
trial,  until  it  is  shown  either  that  the  first  trial  was  in  some 
way  unfair,  or  some  erroneous  rulings  made  at  the  trial. 

'^ A  judgment  at  law,  so  long  as  it  stands,  imports  abso- 
lute verity  as  to  every  proposition  of  law  and  fact  essential  to 
its ' existence  against  all  the  parties  to  it"  See  ShuUz  v, 
Shuliz,  1^6  Ind.  323  (43  Am.  St.  320,  and  note). 

Thd  defendant  in  this  suit  urges  many  grounds  against 
the  granting  of  the  relief  prayed  for.  We  are  satisfied,  how- 
ever, to  rest  our  decision  upon  the  ground  that  equity  will 
not  grant  relief  against  judgments  entered  in  a  court  of 
law  without  some  showing  of  ground  for  equitable  relief — 

Vol.  178  Ia.— 72 
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without  some  showing  that  the  judgment  itself  is  unjust  or 
inequitable.  A  court  of  equity  will  not  interfere  to  set  aside 
a  judgment  at  law  in  any  ease,  until  it  is  made  reasonably 
to  appear  that  the  result  would  be  other  or  different  than 
that  already  reached,  in  the  event  a  new  trial  were  granted. 
It  is  clear  that*  this  action  in  equity  cannot  be  sustained, 
for  the  reason  that  the  petition  contains  no  allegations  show- 
ing any  features  of  equitable  cognizance.  It  rests  solely  upon 
the  ground  that  the  plaintiff  was  deprived  of  his  right  to  be 
heard,  on  error,  in  the  Supreme  Court,  through  the  negli- 
gence of  another,  with  no  showing  that  error  was  in  fact 
committed — ^no  showing  that  he  has  lost  anything  except  the 
naked  right  to  be  heard  on  appeal  in  a  case  in  which  no 
error  is  shown  to  have  been  committed  on  which  a  reversal 
could  rest    As  said  in  Oalbraiih  v,  Barnard,  21  Ore.  67 : 

**The  principle  is  fundamental  that,  when  a  party  has 
had  full  opportunity  to  be  heard  and  make  any  defense  he 
may  have  before  a  verdict  and  judgment  is  rendered  against 
him,  equity  will  not  aid  him  and  grant  relief  after  such 
verdict  and  judgment,  unless  obtained  by  fraud,  accident,  or 
mistake,  unmixed  with  any  fault  on  his  part.  A  judgment  at 
law  ought  to  be  conclusive  on  the  matter  in  dispute,  both  as 
settling  the  rights  of  the  parties  and  to  put  an  end  to  litiga- 
tion, unless  it  affirmatively  appears  that  such  judgment  is 
wrong,  and  that  it  would  be  against  equity  and  good  con- 
science to  have  it  enforced.  It  is  not  enough  that  the  judg- 
m^it  may  be  wrong,  but  some  equitable  consideration  also 
must  be  shown  to  exist  to  warrant  the  interference  of  equity. 
The  facts  alleged  show  that  the  justice's  court  had  jurisdic- 
tion; that  both  parties  appeared  before  it  and  joined  issue; 
that  a  trial  was  had  by  a  jury;  and  that  the  verdict  and 
judgment  was  regularly  found  and  entered.  All  this  tends 
to  show  that  the  judgment  was  right,  and  the  righta  of  the 
parties  legally  determined.  There  is  no  suggestion  that  the 
trial  was  unfair,  or  that  the  court  erred  in  the  admission 
or  rejection  of  evidence,  or  in  any  of  its  rulings,  or  that  the 
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verdict  or  judgment  was  obtained  by  fraud,  or  by  any  act 
of  the  prevailing  party^  or  that  the  plaintiff  was  prevented 
from  making  any  defense  to  the  action,  or  in  any  way  what- 
ever prevented  from  fully  and  fairly  presenting  his  cause  to 
the  jury  and  t^e  court.  So  far,  there  is  nothing  to  warrant 
even  the  inference  that  the^e  was  any  failure  of  justice,  or 
that  any  injustice  had  been  done  by  the  verdict  and  judg- 
ment. The  plaintiff  puts  hiipself  upon  the  bare  proposition 
that,  having  lost  the  benefit  of  his  appeal  by  accident,  he 
may  properly  seek  relief  in  equity,  without  regard  to  whether 
or  not  the  trial  already  had  was  fair,  or  the  judgment  ren- 
dered therein  was  against  equity  and  good  conscience.  But 
accident  alone  is  not  sufficient;  there  must  be  some  failure 
of  justice  from  the  accident — some  circumstances  of  hard- 
ship or  fraud,  as  the  case  may  be — ^to  warrant  the  interference 
of  equity. ' ' 

See  also  Johnson  v.  Branchy  48  Ark.  535.  In  this  case 
it  appears  that  no  opportunity  was  afforded  the  party  against 
whom  the  judgment  was  rendered  to  move  for  a  new  trial 
because  the  court  adjourned,  and  the  term  lapsed  before  the 
moti(m  could  be  made  and  disposed  of,  and  the  court  said : 

"'This  was  such  an  accident  as  would  give  jurisdiction 
to  a  court  of  equity  to  grant  relief,  provided  the  party  com- 
plaining was  otherwise  entitled  to  it.  .  .  .  The  accident 
alone  does  not  warrant  the  interference  of  equity.  The  judg- 
ment must  appear  to  ^ive  the  winning  party  an  advantage 
which  a  court' of  equity  would  not  permit  him  to  hold,  in 
order  to  warrant  its  extraordinary  interference  with  the  pro- 
ceedings at  law^  It  grants  relief  against  judgments  in  aid 
of  justice,  not  as  a  recompense  for  the  accident ;  and,  although 
.the  law  court  may  have  committed  error  upon  the  trial,  if  the 
judgment  is  not  against  conscience,  it  will  not  meddle  with 
it.  (Cases  supra.)  The  accident,  or  some  other  ground  of 
equitable  interposition,  and  the  injustice  of  the  judgment, 
must  concur." 
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See  also  WhiteliiU  v.  Butler,  51  Ark.  341,  343,  in  which 
it  is  said: 

**It  is  not  enough  to  warrant  the  extraordinary  inter- 
ference of  equity  with  a  judgment  at  law,  that  an  accident 
has  prevented  the  losing  party  from  pressing  a  motion  for  a 
new  trial  based  upon  technical  errors  occurring  at  the  i;rial ; 
even  though  they  might  be  sufficient  to  warrant  a  reversal 
on  appeal.  A  party  who  has  obtained  judgment  after  a  full 
investigation  of  the  controversy  by  a  competent  tribunal,  will 
not  be  forced  by  a  court  of  equity  to  submit  to  a  new  trial, 
unless  justice  imperatively  demands  it.  It  must  clearly  appear 
to  the  court  that  it  would  be  contrary  to  equity  and  good 
conscience  to  allow  the  judgment  to  be  enforced.'* 

See  Batto  &  Company  v.  Levy  Bros.,  63  Tex.  278.  This 
is  an  action  to  enjoin  a  judgment  on  the  ground  that  the 
plaintiff  was  prevented  by  accident  and  mistake  from  pre- 
senting his  case  on  appeal  to  the  Supreme  Court.  The  court 
said: 

*'It  is  well  settled  that  in  this  character  of  cases,  *  relief 
will  not  b^  granted  unless  the  party  seeking  it  show  clearly 
to  the  satisfaction  of  the  chancellor  that  he  has  a  good 
defense  to  the  action,  which  he  was  prevented  from  making 
by  fraud,  accident,  or  the  acts  of  the  opposite  party, 
wholly  Tinmixed  with  any  fault  or  negligence  on  his  part. 
He  must  be  able  to  impeach  the  justice  and  equity  of  the 
verdict  and  judgment  of  which  he  complains  and  to  manifest 
dlearly  to  the  court  that  there  is  good  ground  to  suppose 
that  a  different  result  will  be  attained  by  a  new  trial.'  ** 

There  must  be  something  inherently  wrong  in  the  judg- 
ment, and  the  burden  rests  upon  the  complaining  party  to 
impeach  the  judgment.  He  addresses  himself  to  a  court  of 
equity.  It  follows  that,  if  he  is  unable  to  show  any  statutory 
or  legal  ground  for  the  relief  prayed  for,  he  must  show  soiiie 
fact  or  circumstance  which  calls  into  exercise  the  larger 
equitable  powers  of  a  court  of  equity.  He  must  not  orily 
show  that  the  judgment  is  unconscionable  and  inequitable— 
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that  it  was  procured  by  f  raud,  was  the  result  of  accident  or 
mistake^  or  the  act  of  the  opposite  party,  unmixed  with  any 
fault  or  negligence  on  his  part ;  but  it  must  be  such  a  judg- 
ment as  a  court  of  equity,  in  good  conscience,  will  not  permit 
to  be  enforced  against  the  complaining  party.  Mere  technical 
errors,  which  do  not  go  to  the  merits  of  the  controvenfy, 
committed  by  the  law  court  on  the  trial,  will  not  call  for  the 
interference  of  a  court  of  equity.  In  a  case  of  this  kind, 
a  court  of  equity  does  not  sit  as  a  court  of  appellate  review. 
See  Overton  v.  Leon  &  Blum,  50  Tex.  417.  In  this  case  the 
court  said: 

^ '  Admitting  that  the  delay  of  appellant  in  presenting  to 
appellees'  counsel  his  statement  of  facts  ...  is  not  such 
negligence  as  precluded  him  from  complaining  of  the  failure 
of  the  presiding  judge  to  prepare  a  statement  of  facts  before 
the  adjournment  of  court,  or  to  file  such  statement,  as  agreed 
by  the  parties,  ...  in  time  for  appellant  to  prosecute 
his  appeal,  does  the  mere  failure  of  the  judge  to  make  out 
and  file  such  statement,  and  the  subsequent  affirmance  of  the 
judgment  on  certificate  without  reference  to  the  merits, 
authorize  the  district  court  to  grant  a  new  trial  or  t^  enjoin 
the  collection  of  the  judgment  7  Surely,  it  cannot  be  insisted 
that  a  judgment  of  the  district  court  and  its  affirmance  by 
this  court  can  be  set  aside  or  enjoined,  on  application  to  the 
district  court,  without  its  being  made  to  appear,  prima  fade 
at  least,  by  the  applicant,  that  he  had  a  meritorious  defense 
to  the  action,  and  but  for  the  failure  of  the  judge  to  make 
out  the  statement  of  facts,  this  court  might,  and  probably 
would,  have  reversed  the  judgment  and  granted  him  a  new 
trial.  It  is  a  universal  rule  that  the  aid  of  a  court  of  equity 
can  never  be  invoked  by  a  party  who  does  not  show  merit. 
Certainly  the  overruling  and  setting  aside  a  judgment  of  a 
court  having  jurisdiction  of  the  parties  and  subject-matter 
of  the  suit  cannot  be  thought  to  be  an  exception  to  this  gen- 
eral rule.  Appellant,  however,  made  no  attempt  to  show 
merits.     His  petition  seems  to  have  been  framed  upon  the 
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theory  that  the  district  court,  by  reason  of  the  fact  of  the 
failure  of  the  judge  to  file  the  statement  of  facts  as  agreed, 
and  his  being  thereby  deprived  of  a  full  review  of  the  judg- 
ment by  this  cotirt,  could  set  aside  its  former  judgment  and 
order  a  new  trial  of  the  original  suit  in  that  court,  just  as 
if  a  new  trial  had  been  granted  on  an  appUcation  during  the 
term  at  which  the  judgm^it  was  rendered.  It  is  not  pre- 
tended that  appellant  was  in  any  way  hindered  or  obstructed 
in  making  his  defense  to  the  original  action  in  the  district 
court.  It  is  insisted  merely  that  he  did  not  get  the  benefit 
of  his  appeal  to  this  court,  and  could  not  have  done  ao 
with  any  hope  of  success  without  a  statement  of  facts, 
approved  by  the  judge.  But,  we  ask,  why  should  a  court 
of  equity  interfere  and  grant  relief  unless  there  was  merit 
in  his  appeal  ?  Surely,  no  one  would  claim  relief  because  by 
accident  or  mistake  he  has  lost  the  opportunity  of  appealing 
from  the  judgment  of  the  district  court,  if  it  appeared  that 
his  appeal  was  taken  merely  for  delay;  and  if  not,  it  must 
be  conceded,  it  is  incumbent  upon  the  party  applying  to  a 
court  of  equity  for  relief  to  show  equity.  Appellant,  whien 
he  apgealed  to  equity  for  relief,  because,  as  he  says,  he  has 
lost  the  benefit  of  his  appeal  for  want  of  a  statement  of 
facts,  should  show,  prima  fade  at  least,  a  meritorious  ground 
of  appeal ;  and  that»  had  the  statement  of  facts  been  filed,  so 
that  he  could  have  presented  his  appeal  to  this  court  as  he 
designed,  the  judgment  might,  and  probably  would,  have 
been  reversed." 

The  court  in  this  case  found,  .upon  an  examination  of 
the  record,  that  there  was  no  reasonable  ground  for  believing^ 
that  a  new  trial  would  have  been  granted  if  the  stat^nent 
of  facts  had  been  preserved  and  filed,  and  it  is  said: 

''It  is,  therefore,  impossible  for  us  to  say,  on  the  case 
as  made  by  appellant,  that  he  has  suffered  any  injury  by 
the  failure  of  the  court  in  the  matter  complained  of,  as  would 
warrant  a  court  of  equity  to  enjoin  or  set  aside  the  previous 
judgment'^ 
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Where  a  party  has  obtained  a  judgment  in  a  court  hav- 
ing jurisdiction  of  the  parties  and  the  subject-matter,  the 
verdict  and  judgment  are  presumed  to  be  right  until  shown 
to  be  wrong.  Where  the  party  securing  the  judgment  is 
not  shown  to  have  been  guilty  of  any  wrong  or  faxdt  in 
procuring  it,  where  the  other  party  is  not  shown  to  have 
been  circumvented  in  any  way,  or  prevented  by  fraud,  acci- 
dent  or  mistake  from  fully  and  fairly  defending  against  the 
suit,  the  party  recovering  the  judgment  is  entitled  to  hold 
the  advantage  which  he  has  gained  The  burden  rests  upon 
the  party  attacking  the  judgment  to  show  something  of  equit- 
able cognizance  which  shows  him  entitled  to  relief  from  the 
judgment.  The  judgment  imports  a  verity.  The  verdict  is 
presumably  right,  and,  being  presumably  right,  will  not  be 
set  aside  until  it  is  aflSrmatively  shown  to  be  wrong  or  im- 
properly obtained.  To  set  aside  a  verdict  because  of  pos- 
sible injustice  to  the  adverse  party  is  quite  as  likely  to  do 
a  great  injustice  to  the  other  party.  He  is  subject  to  the 
risk  of  a  new  trial,  and  this  risk  involves  possible  loss  of 
evidence,  and  the  death  of  witnesses.  This  hazard  he  ought 
not  to  be  compelled  to  take,  unless  it  is  made  aflSrmatively 
to  appear  that,  in  equity  and  good  conscience,  he  ought  not 
to  be  permitted  to  hold  the  advantage  he  has  gained  by  the 
verdict. 

It  is  urged,  however,  by  the  plaintiff  in  this  suit  that  he 

3.  coNSTiTUTioNAi,  ^^s  a  Icgal  aud  constitutional  right  to  be 

Jl!^peaf  llibnfta-    heard  in  the  Supreme  Court  on  appeal.    This 

^*^^'  question,  however,  is  answered  adversely  to 

appellant's  claim  in  Realty  Company  v.  Erickson,  supra.    In 

this  case  it  is  said : 

"The  right  to  appeal  is  a  right  to  prosecute  the  same 
according  to  the  reasonable  rules  and  regulations  imposed 
by  legislative  authority ; ' '  and  it  is  said  in  that  case,  in  sub- 
stance, that  noncompliance  with  the  statutory  requirements 
in  perfecting  an  appeal  is  fatal  to  his  right  to  be  heard, 
and  a  refusal  to  excuse  noncompliance  with  the  statutory 
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requirements  where  the  same  is  occasioned  by  accident,  cas- 
ualty or  misfortune,  is  not  a  denial  of  the  constitutional  right, 
and  it  is  said: 

''It  is  easily  conceivable  that  the  sickness  or  insanity 
of  such  party  occurring  during  that  period  may  prevent  an 
appeal  within  the  time  limited,  yet  a  refusal  to  entertain  his 
appeal,  taken  at  a  later  date,  could  hardly  be  construed  into 
a  denial  of  a  constitutional  right.  In  such  cases  the  appeal 
fails,  not  because  a  constitutional  right  is  denied,  but  because 
of  failure  to  comply  with  the  conditions  constitutionally  im- 
posed upon  its  exercise.  If  the  failure  is  caused  by  unavoid- 
able casualty,  the  party  thus  handicapped  suffers  a  mis- 
fortune, but  no  wrong  for  which  cither  Constitution  or  stat- 
ute provides  a  remedy.'' 

We  are  not  unmindful  of  the  fact  that  the  Supreme 
.Court  of  Nebraska  has  held  to  a  different  doctrine.  See 
Curran  v.  Wilcox,  6  N.  W.  762  (10  Nebr.  449) ;  State  v. 
Oaslin,  32  Nebr.  291  (49  N.  W.  353) ;  Holland  v.  Chicago, 
B.  &  Q,  B.  Co.,  52  Nebr.  100  (71  N.  W.  989) ;  Zweibel  v. 
Caldwell  (Neb.),  99  N.  W.  843.  In  this  last  case,  the  court, 
in  referring  to  the  previous  decisions  of  the  same  courts  said : 

''In  all  of  these  cases,  the  constitutional  right  to  a  review 
is  spoken  of  and  treated  as  absolute.  It  is  true,  the  ques- 
tion as  to  the  necessity  of  some  showing  of  error  in  the  judg- 
ment complained  of  is  not  touched  upon  in  any  of  them. 
In  the  absence  of  such  a  showing,  the  loss  without  fault  of 
one's  constitutional  right  of  review  would  seem  sufficient  to 
warrant  a  new  trial,  and  that  prejudice  will  be  presumed/' 

In  none  of  these  Nebraska  decisions  above  referred  to  is 
any  authority  given  for  the  holding  therein  made  except  the 
authority  of  previous  decisions  of  the  same  court.  In  the 
case  of  Richardson  v.  State,  15  Wyo.  465  (89  Pac.  1027,  12 
Ann.  Cas.  1048),  it  is  held  that,  on  appeal  in  a  criminal  case, 
the  court  will  grant  a  new  trial  where  it  is  made  to  appear . 
affirmatively  that  the  record  has  been  lost  or  destroyed  or 
mislaid,  or  the  defendant  is  unable  to  produce  it  without 
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any  fault  or  negligence  on  his  part.  It  is  there  asserted  that 
the  defendant  in  a  criminal  case  has  an  absolute  right  to  an 
appeal,  and  to  be  heard  on  his  appeal,  and  that  he  cannot 
be  deprived  of  this  right  by  the  fault  or  negligence  of  an 
officer  of  the  court;  and  the  court  reversed  the  case  upon 
such  holding.  This  doctrine  does  not  prevail  in  this  state, 
and  it  is  not  available  to  the  plaintiff  in  this  case.  To  hold 
to  the  doctrine  in  this  Richardson  case  would  be  to  presume 
that  there  was  error;  to  presume  that  the  defendant  was 
wrongfully  convicted;  to  presume  that  he  was  deprived  of 
some  substantial  benefits  in  being  deprived  of  his  appeal; 
while,  in  this  state,  the  record  must  be  preserved,  and  it  must 
affirmatively  show  error,  before  this  court  will  interfere  with 
the  judgment  below.  The  same  is  true  in  Bailey  v.  United 
States  (OHa.),  104  Pac.  917  (25  L.  B.  A.  [N.  S.]  860).  In 
that  case  it  is  said: 

^'It  seems  to  be  well  established,  as  a  general  rule,  that 
where  a  defendant  has  done  all  that  the  law  requires  in  per- 
fecting his  appeal,  and  where  the  record  necessary  for  a  review 
of  the  case  is  lost  or  destroyed  while  in  the  custody  of  an 
officer  of  the  court,  in  order  to  prevent  a  possible  miscarriage 
of  justice  by  depriving  the  defendant  of  his  legal  right  of 
appeal,  a  new  trial  will  be  granted." 

In  this  state,  however,  the  rule  is  that  a  failure  to  per- 
fect a  record  on  appeal,  because  of  noncompliance  with 
reasonable  legislative  regulations,  cannot  be  excused  by  a 
showing  that  such  noncompliance  was  occasioned  by  accident, 
casualty,  or  misfortune. 

**This  right,  like  all  others,  must  be  exercised  and  worked 
out  through  the  channels  of  the  law,  and  to  enjoy  it,  the 
party  must  put  himself  in  the  attitude  which  the  statute  pre- 
scribes. .  •  .  It  is  easily  conceivable  that  sickness  or 
insanity  of  such  party,  occurring  during  that  period,  may 
prevent  an  appeal  within  the  time  limited,  yet  a  refusal  to 
entertain  his  appeal,  taken  at  a  later  date,  could  hardly  be 
construed  into  a  denial  of  a  constitutional  right.     In  such 
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cases,  the  appeal  fails,  not  becaase  a  constitutional  right  is 
denied,  but  because  of  failure  to  comply  with  the  conditionfi 
constitutionally  imposed  upon  its  exercise.  If  the  failure  is 
caused  by  unavoidable  casualty,  the  party  thus  handicapped 
suffers  a  misfortune,  but  no  MTOng  for  which  either  Consti- 
tution or  statute  provides  a  remedy."  Dumharton  BeaUy 
Co.  V.  Erickson,  143  Iowa  677,  686. 

In  denying  plaintiff 's  appeal  in  this  ca^ie,  this  court  held 
to  this  doctrine,  and  refused  to  consider  the  appeal,  even 
upon  a  showing  of  unavoidable  casualty,  preventing  the  pres- 
entation of  the  record.  As  the  case  now  stands  before  this 
court,  the  plaintiff  is  asking  equitable  relief  against  the 
judgment.  He  has  failed  to  show  any  ground  upon  which 
equitable  relief  can  be  granted.  All  presumptions  are  in  favor 
of  the  judgment  entered  in  the  court  below.  All  presump- 
tions are  in  favor  of  its  regularity.  The  burden  is  on  the 
plaintiff  to  impeach  it.  This  he  has  not  done  or  attempted. 
This  case  presents  no  assurance  that  a  different  result  would 
be  obtained  upon  a  new  trial.  It  presents  no  fact  from 
which  an  inference  can  be  drawn  that  the  verdict  was  not 
the  result  of  fair  consideration  by  the  jury  of  the  whole  record. 
It  presents  no  fact  from  which  it  is  made  to  appear  .4hat 
the  record  upon  which  the  jury  acted  was  not  fully  and 
fairly  made  by  the  trial  judge  who  presided.  The  plaintiff  in 
this  case  has  presented  in  this  record  no  fact  or  circum- 
stance that  would  tend  to  lead  the  mind  to  a  conclusion  that 
the  judgment  against  him,  of  which  he  complains,  was  not 
fairly,  legally,  and  justly  entered.  This  court,  acting  as  a 
court  of  equity,  will  not  interfere  and  set  aside  this  judg- 
ment on  the  supposition  that  it  might  result  in  some  benefit 
to  this  plaintiff,  when  the  record  presented  does  not  show 
any  reasonable  ground  for  so  believing.  The  presumption 
is  in  favor  of  the  record.  The  presumption  is  in  favor  of  the 
judgment,  in  favor  of  its  regularity,  and  of  the  proceedings 
leading  up  to  it.  With  this  presumption  standing  in  the  way, 
it  would  be  unjust  and  inequitable  to  this  defendant  to  force 
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him  to  a  retrial  of  issues.  So  far  as  this  record  shows,  the 
cause  was  fairly  and  fully  tried  upon  the  original  hearing. 
We  find  no  ground  for  equitable  relief  in  the  record,  and 
the  judgment  of  the  court  below  is — Affirmed. 


Evans,  C.  J.,  Ladd  and  Saukgeb,  JJ.,  ccNacur. 


Chicago  Great  Western  Railroad  Company,  Appellee,  v. 
T.  F.  McCappebt,  Sheriff,  et  al..  Appellants. 

JUDOMBHT:    LittiH-AtUcbeg  to  Interest  of  Judgment  Delytor  Only. 

1  A  judgment  does  Bot  become  a  lien  upon  real  estate  of  which  the 
judgment  defendant  has  been  deprived  of  all  interest  prior  to  the 
entry  of  judgment  in  the  district  court.  So  held  where  the  judg- 
ment defendant,  a  railway  company,  was,  through  receivership 
proceedings,  deprived  of  all  title  to  certain  real  estate,  and  the 
same  taken  over  by  a  reorganized  company,  prior  to  the  filing  in 
the  district  court  of  a  judgment  against  the  insolvent  and  defunct 
company. 

DBEDS:    Fom  and  Contents— PaUore  to  SSpodflcally  Describe  Ptop- 

2  erty — Oeneral  Clause — ^E|tect,  Uncertainty  in  description  of  real 
property  such  as  to  nullify  a  deed  does  not  necessarily  result  from 
employing  a  general  conveyance  clause  in  lieu  of  a  specific  descrip- 
tion by  platted  lot  and  block  numbers.  So  held  where,  after  more 
specific  descriptions,  appeared  "and  all  other  property  owned  by" 
(naming  grantee),  and  "all  other  property  (of  grantee)  of  every 
kind  and  nature  and  wherever  situated  .  .  .  whether  or  not 
herein  specifically  described. '^ 

BECdVSBS:     Allowance  and  Payment  of  daims— Pallure  to  Pile 

3  as  Per  Order  of  Court — ^Effect.  Purchasers,  at  receivership  sale, 
of  the  property  of  an  insolvent,  are  under  no  obligation  to  pay 
claims  held  against  the  insolvent,  but  not  filed  in  the  receiver- 
ship proceedings  as  required  by  the  orders  of  court.  So  held  where 
a  judgment  holder  sought  to  enforce  his  judgment  after  sale  and 
deed  in  receivership  proceeding. 

WITKE8SE8:     Privileged   Commnnication»--Daty  of  Attorney  to 

4  Claim.  An  attorney  should  claim  the  privilege  to  keep  inviolate 
the  confidential  communications  of  his  client,  in  the  absence  of 
any  showing  that  the  client  waives  the  benefit  of  such  privilege. 
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So  held  where  an  attorney  was  asked  to  produce  the  correspond- 
ence of  his  clients 

TRIAL:     Becei^tloii  of  Evidence— Equity  Oaiues^-Pzivileged  Com- 
5    mimicatioDB.    The  mere  fact  that  a  trial  is  in  equity  is  no  justifi- 
cation for  the  reception  of  manifestly  inadmissible  evidence.     So 
held  where  the  court,  in  an  equity  cause,  refused  to  receive  con- 
fidential eommunications  to  an  attorney. 

Appeal  from  Pottawattamie  District  Court. — E.  B.  Wood- 

BUPP,  Judge. 

Satubday,  Januabt  13,  1917. 

Suit  to  enjoin  the  sale  of  a  lot  on  execution  resulted  in 
decree  as  prayed.    The  defendants  appeal. — Affirmed. 

« 

Kimiall  &  Peterson,  for  appellants. 

Carr,  Carr  dk  Evans,  and  Saunders  &  Stuart,  for  appel- 
lee. 

Ladd^  J. — ^I.  Judgment  in  the  superior  court  of  Council 
Bluffs  was  first  entered  against  the  Chicago  Great  Western 
Railway  Company  in  favor  of  McManus,  July  18,  1906.      It 

was  reversed  {McManus  v,  Chicago  G.  W. 
*  Hen} attaches     B.  Co.,  138  lowa  150),  and  another  judg- 

judgment  debtor  ment    entered.     A  transcript    thereof    was 

only* 

filed  with  the  clerk  of  the  district  court,  No- 
vember 29,  1910,  and  the  judgment  was  affirmed  on  condi- 
tion, June  10,  1912.  McManus  v.  CJiicago  O,  W.  JJ.  Co.,  156 
Iowa  359.  The  condition,  that  of  a  remittitur,  was  complied 
with.  An  execution  had  been  issued,  and,  on  December  20, 
1910,  levied  on  Lot  4  in  Block  7  of  Riddle's  Subdivision  in 
Council  Bluffs.  The  object  of  this  suit  is  to  enjoin  the  sale 
of  the  lot,  on  the  ground  that  the  judgment  never  attached 
as  a  lien  thereon,  the  property  at  the  time  of  the  levy  belong- 
ing, as  is  alleged,  to  the  plaintiff.  It  appears  that  the  Chi- 
cago Great  Western  Railway  Company,  which  may  be  re- 
ferred to  hereafter  as  the  railway  company,  acquired  the  lot 
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Febniary  17,  1905 ;  and,  unless  divested  of  title  prior  to  the 
filing  of  the  transcript  of  the  judgment  of  the  superior  court 
¥nth  the  derk  of  the  district  court,  November  29,  1910,  said 
judgment  became  a  lien  thereon.  The  plaintiff  claims  to 
have  acquired  title  thereto  under  a  deed  executed  September 
1,  1909,  by  a  special  master  in  chancery,  in  pursuance  of  the 
orders  of  the  United  States  Circuit  Court  of  the  District  of 
Minnesota.  Receivers  were  appointed  by  that  court  on  Jan- 
uary 9,  1907,  '*of  all  the  franchises  and  property,  of  every* 
name  and  nature,  whether  real,  personal  or  mixed,  whether 
at  law  or  in  equity,  whether  in  action  or  in  possession,  and 
wherever  situated,  of  the  defendant  Chicago  Great  Western 
Railway  Company."  They  were  authorized  "to  take  imme- 
diate possession  of  said  property  .  .  .  and  also  to  go  in 
and  conduct  the  prosecution  and  defense  of  any  suits  now 
pending  for  or  against  said  Chicago  Great  Western  Railway 
Company,  which  affect  or  may  affect  the  property  of  which 
they  are  hereby  appointed  receivers.*'  The  different  lines  of 
the  company's  railway  are  described  in  the  decree,  and  it  is 
stated  therein  that: 

'*It  owns  also  all  the  rights  of  way,  tracks,  bridges, 
structures,  viaducts,  station  houses,  engine  houses,  freight 
houses,  machine  shops,  and  property  which  are  appurtenant 
to  said  several  lines  of  railway."  Also  cars  and  equipment, 
giving  numbers,  and  that  it,  *'in  connection  with  the  fore- 
going property  and  as  part  of  its  railway  system,  owns  also 
divers  and  sundry  leases  and  leasehold  estates,  contracts  for 
running  rights,  leases  of  and  contracts  for  terminals,  depot 
grounds,  trackage  rights,  crossings,  interlocking  plants, 
freight  houses  and  various  other  facilities  used  in  connection 
with  said  railway  or  related  to  the  operation  thereof.  It 
owns  also  divers  and  sundry  stocks,  bonds,  securities,  notes, 
accounts,  money,  supplies  and  other  property  appurtenant 
to  said  lines  of  railway  or  related  to  the  operation  thereof." 

The  decree  then  describes  the  lines  owned  by  the  Mason 
City  &  Port  Dodge  Railroad  Company,  together  with  ter- 
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minalfi,  yards,  equipment  and  other  property  appertaining; 
to  said  lines  of  railway,  and  recites  that  said  railway  com- 
pany ''was  in  possession  and  was  operating  said  railways 
and  property  of  said  Mason  City  &  Fort  Dodge  Railroad 
Company  under  said  leases  and  agreements ;  and,  since  the 
appointment  of  the  receivers  herein,  the  said  railways  have 
been  operated  by  such  receivers." 

On  April  7,  1908,  an  interlocutory  decree  was  entered, 
adjudging  the  material  allegations  of  the  complaint  true; 
that  the  railway  company  was  and  is  insolvent;  that  all  of 
its  property,  ''whether  at  law  or  in  equity,  whether  in  pos- 
session and  wherever  .situated,  be  sequestrated  and  set  apart 
to  pay  the  debts  and  just  obligations  of  the  defendant,"  and 
the  receivers  were  directed  and  empowered  to  "hold,  oper- 
ate and  apply  all  said  property  for  that  purpose."  The 
decree  also  required  "the  holder  or  holders  of  any  claim, 
claims  or  demands"  of  said  railway  company,  and  "all  per- 
sons who,  as  creditors  of  said  company  or  otherwise,  claim 
any  interest  in  or  lieu  upon  any  of  the  funds  or  property,  to 
file  with  the  special  master,  on  or  before  November  1,  1908, 
verified  statements  of  their  respective  claims,"  and  that 
those  failing  so  to  do  "be  debarred  from  sharing  in  the  bene- 
fit of  the  distribution  of  the  moneys  and  proceeds  of  the 
property  of  said  railway  company."  The  decree  also  de- 
clared a  sale  to  be  necessary;  that  the  properties  and  assets 
constitute  one  railway  system;  and  that  "all  said  property 
and  assets  of  every  kind  and  character"  ought  to  be  sold  as 
an  entirety ;  and  ordered  that : 

"The  property  of  the  defendant  Great  Western  Com- 
pany of  every  kind  and  character  and  wherever  situated, 
whether  or  not  in  the  possession  or  under  the  control  of  said 
receivers,  including  all  its  railways,  franchises,  equipment, 
structures,  supplies,  stocks,  bonds,  claims,  bills  receivable, 
rights  of  action,  leases,  leasehold  estates^  contracts  and  prop- 
erty of  every  description — ^whether  or  not  herein  specifically 
described — and  also  all  equipment,  supplies,  notes,  biUs,  ac- 
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counts  receivable,  claims^  demands,  rights  of  action  and 
properly  of  every  kind  and  nature,  the  title  or  the  possession 
of  which  at  the  time  possession  shall  be  given  under  the  pro- 
visions hereof,  shall  be  in  the  said  receivers — ^be  sold  here- 
under hj  the  special  master  of  this  court  hereinafter  ap- 
pointed." 

It  was  further  ordered  that,  in  addition  to  the  amount 
bid,  the  purchaser  should  pay  certain  costs  and  charges,  all 
debts  presented  to  the  special  master  and  allowed  in  pursu- 
ance of  the  order  hereinbefore  mentioned,  and  ''all  debts, 
obligations  and  liabilities  of  the  Great  Western  Company 
which,  within  six  months  after  the  publication,  as  herein  pro- 
vided, of  the  notice  for  the  presentation  of  such  claims,  shall 
have  been  duly  presented  to  the  master^  and  which  shall  be 
duly  allowed  .for  payment  by  said  special  master  without 
objection,  or  by  the  final  order,  judgment  or  decree  of  this 
court,  and  which,  if  they  had  accrued  and  been  filed  prior  to 
November  1,  1908,  would  have  been  entitled  to  payment  out 
of  the  assets  of  the  Great  Western  Company  now  in  the 
hands  of  the  receivers."  Then  followed  provision  for  pub- 
lishing notice,  and  directions  that,  in  event  the  purchasers 
failed  or  refused  to  pay  said  debts,  obligations  and  liabili- 
ties, **the  person  holding  the  claim  therefor,  upon  15  days' 
notice  to  the  purchasers  or  their  solicitors,  or  such  other 
notice  as  the  court  may  direct,  may  present  to  this  court  a 
petition  to  have  any  such  claim  enforced  against  the  prop- 
erty aforesaid ;  the  purchasers  shall  have  the  right  tp  appear 
and  oppose  such  petition;  and  the  purchasers  and  any  party 
to  such  proceeding  shall  have  the  right  to  appeal  from  any 
judgment,  decree  or  order  made  thereon.  Jurisdiction  of 
this  cause  and  of  said  property  is  retained  by  this  court  for 
the  purpose  of  enforcing  the  provisions  of  this  decree." 

A  special  master  was  appointed,  and  receivers  ordered  to 
turn  over  to  the  purchaser,  upon  confirmation  of  the  sale,  the 
possession  of  all  property  in  their  custody ;  and  that  there- 
after the  purchasers  possess  and  enjoy  the  premises  and  prop- 
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erty  **as  fully  and  completely  aa"  said  railway  "held  and 
enjoyed  the  same  at  the  time  of  the  appointment  of  the  re- 
ceivers;" and  that  said  railway  joia  the  special  master  ''in 
the  execution  of  the  deed  or  deeds  to 'be  made  by  him,  and 
thereby  shall  release  to  the  purchasers  all  of  its  rigfatSy  title 
and  interest  in  all  the  property  conveyed  by  the  special  mas- 
ter to  the  purchasers.'^  The  sale  was  made,  and,  on  Jtdy  13, 
1909,  was  confirmed,  and  the  form  of  deed  approved.  The 
deed  was  executed,  as  required,  September  1, 1909,  conveying 
to  plaintiff,  the  said  Chicago  Great  Western  Railroad  Com- 
pany, *'all  the  railroad  property  and  franchises"  ordered  to 
be  sold,  describing  the  several  lines,  ''including  all  the  rights 
of  way,  tracks,  bridges,  structures,  viaducts,  station  houses, 
engine  houses,  freight  houses,  machine  shops  and  other  shops 
and  property  which  are  appurtenant  to  said  several  lines  of 
railway,  and  including  various  cars,  engines  and  equipment, 
to  wit:  259  engines,  145  cars  in  the  passenger  service,  in- 
cluding passenger  cars,  combination  cars,  emigrant  cars, 
dining  cars,  parlor  cars,  sleeping  cars,  baggage,  express  and 
postal  cars,  8,204  freight  cars,  and  326  miscellaneous  cars, 
including  officers'  and  pay  cars,  gravel  cars,  derrick  cars, 
caboose  cars,  and  other  road  cars;  and  including  all  lease 
and  leasehold  estates,  contracts  for  running  rights,  leases  and 
contracts  for  terminals,  depot  grounds,  trackage  rights, 
crossings,  interlocking  plants,  freight  houses  and  other  facil- 
ities used  in  connection  with  said  railway  or  related  to  the 
operation  thereof. ' '  All  the  capital  stock  of  the  Mason  City 
&  Fort  Dodge  Railroad  Company,  various  leases  and  lease- 
hold interests;  "and  all  other  property  owned  by  said  Chi- 
cago Qreat  Western  Railway  Company,  and  all  property 
the  title  or  the  possession  of  which  at  the  time  possession  shall 
be  given  pursuant  to  the  said  sale  shall  be  in  the  receivers 
of  said  company  heretofore  appointed  in  said  cause,  of  every 
kind  and  nature  and  wherever  situated,  including  all  railways, 
franchises,  equipment,  structures,  supplies,'  stocks,  bonds, 
claims,  bills  receivable,  rights  of  action,  leases,  leasehold 
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tates,  contracts  and  property  of  every  deBcription — ^whether 
or  not  herein  specifically  described.''  The  conveyance  was 
sabject  U>  the  requirements  of  the  purchasers  under  the  decree 
of  court 

The  several  decrees  plainly  indicate  the  intention  to 
sequestrate  to  the  paym^it  of  the  railway  company's  debts, 
obligations,  and  liabilities,  all  the  property  it  owned;  and 

the  sale  was  of  all  such  property.    The  con- 
*  And  (intents:     v^yauce  ^xecuted  by  the  said  railway  com- 

failure  to  0p«-  .,  ,,  .   .  ^  . 

dflcaiijrde-        pany,  as  well  as  the  special  master,  after 

0oribe  property  :N  -  n  i 

general  cuuse:   more    Specific    descriptions,   included   **all 

other  property  owned  by  said  Chicago  Great 
Western  Railway  Company,  and  all  property  the  title  or  the 
possession  of  which  at  the  time  possession  will  be  given 'pur- 
suant to  the  said  sale  shall  be  in  the  recdvers  of  said  com- 
pany heretofore  appointed  in  said  cause,  of  every  kind  and 
nature  and  wherever  situated,  including  all  railways  .  •  . 
and  property  of  every  description,  whether  or  not  hereiu 
specifically  described."  There  was  no  uncertainty  in  this  de- 
scription, as  is  contended  by  appellants,  for  it  included  every- 
thing, real  and  personal,  owned  by  the  railway  company. 
Clifton  Heights  Land  Co,  v.  Randell,  82  Iowa  89 ;  Pettigrew 
V.  Dobhelaar,  68  Cal.  396 ;  2  Devlin  on  Real  Estate,  Section 
1013. 

The  decisions  relied  on  by  appeQants  are  not  in  point, 
for  in  none  is  it  held  that  a  description  such  as  this  is  not 
sufficient  to  pass  title  as  between  the  parties.  In  King  v. 
Dickson,  114  Iowa  160,  a  more  general,  following  a  particu- 
lar, description  was  held  to  relate  to  the  particular  descrip- 
tion. The  question  of  notice  is  not  involved,  as  the  judg- 
ment did  not  attach  as  a  lien  on  the  lot  after  it  had  been  con- 
Tcyed  to  the  railroad  company,  regardless  of  whether  the 
deed  was  recorded  or,  if  recorded,  would  impart  notice. 
Watson  V.  Bownvan,  142  Iowa  528;  Moore  v,  Scruggs,  131 
lowa  692.    The  judgment  never  became  a  lien  on  the  lot. 

Vol.  178  lA.— 73 
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II.  Counsel  for  appellants  argue^  however,  that,  even 
though  title  to  the  lot  did  pass  to. the  railroad  company,  the 
liability  of  the  railroad  company  was  fixed  by  the  decree  of 

the  court     There  was  no  proof  that  the 

'  iowance\n*d  "    claim  had  been  filed  prior  to  November  1, 

claims :  failure    1908,  and  on  failure  so  to  do,  the  court  de- 

to  file  as  per 

.  order  of  court:    creed  that  a  claimant  might  not  share  in  the 

effect  ^ 

proceeds  of  the  sale.  Nor  was  there  any 
showing  that  the  claim  was  presented  to  the  special  master 
within  six  months  of  the  publication  of  notice,  or  allowed  by 
him  in  pursuance  of  the  decree  ordering  sale.  The  purchas- 
ers were  under  no  obligation  to  pay  any  indebtedness  of  the 
railway  company  unless  so  presented,  and  the  remedy  to  be 
pursued,  as  pointed  out  therein,  does  not  render  the  indebt- 
edness, in  whatever  form,  a  lien  against  the  purchasers'  prop- 
erty. The  judgment  was  and  is  against  the  railway  com- 
pany, and  it  need  hardly  be  said  that,  as  such,  it  did  not 
attach  as  a  lien  on  the  property  of  the  railroad  company 
acquired  prior  to  the  filing  of  a  transcript  thereof  with  the 
clerk  of  the  district  court  All  held  in  ySloan  v.  Central  Iowa 
R.  Co.,  62  Iowa  728,  is  that  plaintiff,  who  had  been  injured 
in  the  operation  of  the  railway  when  in  the  hands  of  a  re- 
ceiver, might  maintain  an  action  for  damages  against  the 
company  after  the  court  had  ordered  its  return  to  the  com- 
pany upon  condition  that  it  would  assume  and  pay  all  lia- 
bilities incurred  while  the  road  was  operated  by  the  receiver. 
The  company  was  merely  held  to  perform  obligations  as- 
sumed. Here,  the  railroad  company  was  required  to  pay 
claims  only  which  were  presented  to  the  special  master,  and 
not  liabilities  generally,  as  in  the  above  case,  and  the  <son- 
veyance  was  completed  prior  to  the  time  the  judgment  by 
the  filing  of  a  transcript  could  have  attached  as  a  lien. 
The  court  rightly  enjoined  the  enforcement  of  the  judgment 
against  the  lot. 

III.  Saunders,  of  the  firm  of  Saunders  Ss  Stuart,  was 
called  as  a  witness ;  and  on  his  examination  it  developed  that 
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correspondence  by  the  firm  with  the  railroad  company,  and 

perhaps  the  receivers,  concerning  the  case  of 
'  prtYiieged  com*  McManus  V.  Chicago  O,   W.  £.   Co.,  then 

munlcations :  ..  /.t         .     ,i        «        .        -^ 

iduty of attor-     pending,  was    on    file  at  the  firms  office. 

ney  to  claim. 

Counsel  for  defendants  demanded  the  pro- 
duction of  such  correspondence,  whereupon  the  witness 
claimed  the  privilege  of  not  being  required  to  disclose  con- 
fidential communications  properly  intrusted  to  him  in  his 
professional  capacity,  as  permitted  under  Section  4608  of  the 
Code,  1897.  He  was  not  required  to  produce  the  correspond- 
ence,  and  counsel  for  appellants  except  to  the  ruling  on  two 
grounds:  (a)  That  the  client,  rather  than  the  attorney,  must 
claim  the  privilege;  and  (b)  the  court  may  not  rule  on  ob- 
jections to  the  admissibility  of  evidence  on  hearings  in  equity. 
The  statute  prohibits  an  attorney  from  disclosing  pro- 
fessional communications  from  his  client,  and  is  substantially 
a  re-enactment  of  the  common  law.  The  rule  has  several  ex- 
ceptions not  here  involved,  and  is  for  the  benefit  of  the  client. 
The  latter  may  waive  such  benefit;  but,  unless  he  does  so, 
the  attorney  must  claim  the  privilege  and  keep  inviolate  the 
confidential  communications  of  his  client.  Weeks  on  Attor- 
neys,  Section  182. 

Counsel  for  appellant  insist,  however,  that,  as  the  cause 
was  being  heard  in  equity,  the  court  should  have  reserved  the 
ruling  and  received  the  evidence.    This  would  have  defeated 
5  TRiAi-recep-     *^®  ^^^  object  of  the  law,  by  exacting  the 
dencef  equity      violation  of  the  Command  by  the  statute,  and 
i^^omnm-     breaking  the  professional  confidence  reposed 
n  ca  ons.  j^  ^^  attorney.    In  the  hearing  of  causes  in 

equity,  the  function  of  the  court  is  not  merely  that  of  main- 
taining order.  It  may  and  should  exclude  all  evidence  ten- 
dered concerning  the  inadmissibility  of  which  there  exists  no 
reasonable  doubt.  If,  however,  the  admissibility  of  any  item 
of  evidence  is  doubtful,  objection  thereto  should  be  over- 
ruled,  or  the  ruling  thereon  reserved,  so  that  the  evidence  is 
received  subject  to  objection,  to  the  end  that  it  be  made  a 
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part  of  the  record,  so  that  the  cause  liiay  be  heard  de  novo. 
That  the  cause  may  be  so  heard  does  nc)t  warrant  the  trial 
court  in  permitting  or  the  parlies  in  injecting  everything  into 
the  record.  Only  when  evidence  is  admissible,  or  its  admis- 
sibility is  fairly  debatable,  should  it  be  tendered  by  counsel 
or  received  by  the  court. 

The  ruling  has  our  approval,  and  the  decree  is— -4./- 

fitinsd. 

»  . 

Gatnor,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


LuTTE  Gibson  et  al.,  Appellees,  v.  Iowa  Legion  op  Honor, 

Appellant. 

APPBAL  AND  EBBOB:     Dec|fllon8  Bevlewable— Date  of  Entry  of 

1  Judgment — ^Necessity.  In  order  to  treat  an  appeal  as  being  from 
the  final  judgment,  the  record  on  appeal  must  show,  in  some  man- 
ner, that  such  judgment  was  entered  of  record  before  the  abstract 
was  filed.    Sec.  4114,  Code  Supp.,  1913. 

APPEAL  AND  EBBOB:    Notice  of  Appeal— Indefinite  Notice — ^Pre- 

2  sumption.  When  the  appellate  court  cannot  indulge  the  prer 
sumption  that  an  appeal  was  taken  from  the  final  judgment  (be- 
cause the  appeal  record  fails  to  show  that  such  judgment  wa^ 
entered  of  record  prior  to  the  filing  of  the  abistract),  it  will  be 
presumed,  when  the  record  reveals  but  one  other  matter  from 
which  an  appeal  would  He, — ^to  wit,  an  order  for  a  directed  ver- 
dict for  appellee, — ^that  the  appeal  was  from  such  latter  order. 

APPEAIi  AND  EBBOB:    Beservatlon  of  GroundB-^Indliect  Billings 
Z    of  Court.    It  may  not  be  said  that  no  ruling  was  made  on  a  cer- 
tain motion,  when  the  court,  though  not  .directly  and  specifically 
ruling  thereon,  did  that  which  essentially  amounted  to  a  ruling. 

PRINCIPLE  APPLIED:     A  record  revealed  the  following: 

1.  Defendant  made  a  motion  for  directed  verdict  in  hia  favor. 
No  ruling  or  exception.  ' 

£•  Plaintiff  imme^ately  moved  for  a  like  verdict  in  his  favor, 
and  stated  the  amount  due,  which  was  in  excess  of  th^  amount 
pleaded. 

3.  The  court  stated  that  plaintiff  could  amend  to  correspond 
with  the  proof. 


•      •  •  
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4.  The  next  entry  wais:  "The  jury  returns  a  verdict  in  favor 
of  plaintiff  for  $1,813,  under  instructions  of  the  court.  (Excep- 
tions.) *' 

Held  to  constitute  a  ruling  sustaining  plaintiff's  motion  and 
overruling  defendant's. 

AFP&AIi  ANX>  £BSOB:    fteview — Scope-— ^Appeal  ftom  Intermediate 

4,  7  Order — Subsequent  Errors.    When  an  appeal  is  confined  solely  to 

,  av  review  qI  an  intermediate  order,,  all  assignments  of.  error  as  to 

matters  occurring  subsequent  to  the  making  of  such  order  become 

immaterial. 

AFPEAZi  Ain>  EBBOB:     Beservation   of   Grotinds — ^Exceptions — 

5  Wben  Sofflclently  Entered.  Exceptions  to  a  ruling  of  the  court 
manifestly  cannot  be  entered  until  the  court  has  done  that  which 
amoimts  to  a  -rulii|g4  - 

PRINCIPLE  APPLIED:     See  No.  3. 

APPEAL  AND  EBBOB:     Beservation  of  Grounds—Eaoceptlonfi— By 

6  Wbom  Deemed  Entered.  An  exception  will  be  deemed  to  have 
been  made  by,  and  entered  at  the  instance  oi,  him  who  alone  was 

• 

.  adversely  affected  by.  the  ruling.  .     , 

APPEAL  AND  EBBOB:    Bevlew — Scope— ^Ai^peal  ftom  Intermediate 
4,  7  Order — Subseiiaent  Eztors. 

PLEADING;     Answer — ^Defensive   lifatter — ^Denial  by  Law— Insnr- 
8, 14  ante.    Pef ensive  matter  is  denied  by  operation  of  law. 

PRINCIPLE  APPLIED:  Action  on  beneficiary  certificate  of  in- 
surance.    t)efendant  pleaded: 

1.  That  a  valid  change  had  been  made,  raising  the  assessment 
and  scaling  the  policy. 

2.  .  That  the  insured  had  legal  notice  of  the  change.  . 

3.  That  the  insured  is  estopped  to  assail  the  legality  of  said 
change,  by  reason  of  having  made  payments  after  notice  of  said 
change. 

4.  That  insured  was  notified  of  an  assessment,  failed  to  pay  the 
same,  was  legally  suspended,  and  had  not  been  reindtated* 

Held,  all  denied  by  operation  of  law. 

INSUBANCE:  Mutual  Benefit — ^Amendments  to  Constitution — 
d  Legality^— Burden  of  Proof. '  An  assessment  insurance  company, 
operating  under  a  constitution  and  by-laws,  and  pleading  non-lia- 
bility on  a  policy  because  of  changes  made  in  said  constitution 
after  the  issuance  of  said  policy,  manifestly  cannot  escape  liability 
without  proof  on  its  part  that  said  changes  were  made  U^  the 
manner  wnd  form  required  by  its  said  fuwdwnental  Utxo, 
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INSUBAl^OE:     Mataal  Benefit— Amendmieiit  to  Ck>ii8atittlo]i^-Pai- 

10  tlAl  AdmlBflioii  of  Legality — ^Effect.  An  assessment  insurance 
company,  having  the  burden  of  proof  to  show  the  validity  of 
changes  in  its  constitution,  under  which  changes  .it  seeks  to  avoid 
liability,  is  not  relieved  of  such  burden  by  an  admission  by  plain- 
tiff that  some  of  the  steps  essential  to  the  validity  of  said  changes 
have  been  complied  with,  except  in  so  fwr  iu  aw^  admi^gion  f<Uriy 
concedes  complionoe. 

INSXTBAKOS:     Mataal  Benefit — Constitational  Amendment — ^Notice 

11  — Proof.  That  notice  of  a-^  change  in  the  constitution  of  an 
assessment  in8ui;ance  company  was  mailed  to  an  insured,  is  not 
sufficiently  established  by  the  testimony  of  an  officer  which,  in  its 
last  analysis,  is  to  the  effect  that  he  was  satisfied  that  it  was  so 
mailed  because  of  the  usual  course  of  business  of  his  office. 

INSUBANCE:      Mataal   Benefit  —  Constitation  —  Illegal    OKiaiige— • 

12  Notice — ^Effect.  An  illegal  change  in  the  constitution  of  an  as- 
sessment insurance  company  is  not  validated,  nor  is  the  insured 
estopped  to  assert  such  invalidity,  by  the  fact  that  the  insured  <a) 
received  legal  notice  of  such  change,  or  (b)  learned  of  swsh  diange 
from  outside  sources. 

APPEAL    Ain>    EBBOB:      BecoTd— Proper    Ck>ntent8 — CertUlcate. 

18  Dooumentarp  matters  are  not  shoum  to  he  in  evidence  when  in  no 
manner  mentioned  or  set  forth  in  a  transcript  and  extenaion  of 
the  shorthand  notes,  specifically  and  definitely  idmtified  and  cer- 
tified by  the  reporter  and  judge  to  contain  all  the  testimony, 
documentary  or  otherwise,  offered,  introduced,  identified,  referred 
to  or  given  upon  the  trial  of  said  cause,  even  though  such  matters 
follow  the  said  certificate  and  have  attached  thereto  a  certificate 
of  the  clerk  that  they  are  correct  copies  of  the  exhilHts  on  file  in 
his  office  in  said  cause. 

PLEADINO:     Answer— Defensive  Matter — ^Denial  by  Law— Insor- 
8, 14  ance. 

INSTJBAKOE:    Mataal  Benefit — OonBtitational  Amendments— Notice. 

16  Authorities  holding  that  members  of  mutual  insurance  companies 
must  themselves  take  notice  of  all  changes  in  ita  constitution,  etc., 
manifestly  have  no  application  to  cases  wherein  the  insurer  and 
insured  have  agreed  v^ia^t  alone  shall  he  legal  notice  of  a  change. 

INSUBANOE :  Mataal  Benefit— Constitation— Illegal  Cbaage— Effect 
16  Illegal  changes  in  the  constitution  of  a  mutual  benefit  insurance 
company,  under  which  assessments  are  increased  and  the  certificate 
of  insurance  scaled  in  amount,  work  a  renunciati(»i  of  the  contract 
by  the  company  and  absolve  the  insured  from  the  obligations  to 
make  or  tender  payments  at  the  rate  existing  hefore  the  change. 
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BfSUBANOB:     MutOAl  Beseilt--Oon8atattasi---01umgeih--'Failiixe  to 

17  Oive  Notice— Payments — ^Waiver.  A  w^dver  is  a  voluntaiy  relin- 
quishment of  a  huoton  right.  Applied  in  a  case  where  it  was 
claimed  that  plaintiff,  in  an  action  on  a  mutual  benefit  certificate, 
had  waived  the  right  to  urge  that  nonpayment  of  aaaeeamenta  did 
not  work  a  forfeiture  of  the  certificate. 

INSUBANOE:    Mutual  Benefit— Aflsesements— Illegal  ABsessmente— 

18  Payment — ^Eifect.    A  waiver,  if  an5r,  created  hy  the  payment  of 
-    illegal  aaaesBments  on  a  mutual  benefit  certificate,  cannot  estop  the 

one  paying  from  refusing  to  continue  to  pay  the  illegal  exaction. 

PL3SADIKO:    Matters  in  Avoidance — Securing  Benefits  of,  Wlthont 

19  Beplj*— EetoppeL  Plaintiff  may,  under  some  circumstances, 
toiihout  reply,  obtain  the  benefit  of  strict  matter  in  avoidance 
Toluntarily  proven  by  defendant,  provided  such  matter  Is  not 
matter  of  pure  estoppel. 

PBINGIPLB  APPLIED:  Action  on  certificate  of  muiaal  insur- 
ance. Defendant,  in  defense,  pleaded  the  non-payment  by  plaintiff 
of  a  certain  assessment.  Plaintiff  did  not  reply,  and  defendant's 
said  plea  of  non-payment  was  thereby  denied  by  operation  of  law. 
Defendant,  voluntarily  and  without  objection,  introdueed  evidence 
establishing  the  fact  that  said  unpaid  assessment  was  illegal,  be- 
cause of  illegal  changes  made  by  it  (defendant)  in  its  constitution. 
Held,  plaintiff  was,  in  avoidance  of  defendant's  plea  of  non-pay- 
ment, entitled  to  the  benefit  of  the  said  testimony  voluntarily  in- 
troduced by  defendant. 

nCSUBAKCE:    Mutoal  Benefit — ^Assessments— Payment — Conclusion. 

20  That  a  member  of  a  mutual  benefit  insurance  company  had  paid 
certain  assesements  is  not  established  by  the  positive  testimony 
of  an  officer  of  the  company  that  such  member  had  made  such 
payments,  when  it  further  appears  that  the  witness  had  no  per- 
sonal knowledge  as  to  the  payments,  and  based  his  said  positive 
statement  on  a  pure  conclusion  as  to  what  a  certain  exhibit  showed. 

BSTOPPEL:     Equitable  Estoppel — Obange  of  Position— Insurance. 

21  Change  of  position  to  the  detriment  of  the  pleader  must  be  shown, 
.    in  order  to  lay  the  foundation  for  an  estoppel.    So  held  in  an 

action  on  a  certificate  of  insurance,  wherein  It  was  pleaded  that 
payments  of  assessments  had  estopped  the  member  from  question- 
ing the  legality  of  changes  in  the  constitution  under  which  the 
assessments  were  levied. 

JNST7BANCB:     Matnal    Benefit— Assessments— Illegal    Assessments 

22  — ^Payment — ^Estoppel.  Payment  of  an  illegal  assessment  on  a 
mutual  benefit  certificate  does  not,  of  itself,  create  an  estoppel  to 
refuse  to  pay  further  like  assessments. 
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.JNAUByAKCOB;    ICatnal  Benefit— Notice  aad  Proof  of  Defttb-^WaiTer. 

Z'S    Notice  Mid  proof  of  death  of  an  insured  need  notbe^givcn  when 
the  influrer,  from  the  inception  of  the  olaim,  repudiates  all  liabili^ 
>      on  the  certificate. 

LIMITATION'  OF  ACTIONS:     Iilfe  Insurance — ^Accrual  of  Action. 

24  A  right  of  action  on  a  mutual  benefit  certificate  of  insurance, 
stipulating  for;(he  payment  of  benefits  on  the  death  of  the  inaaTed, 
accrues  on  the  death  of  the  insured,  even  though  the  ineurer  had, 
more  than  fi\e  years  prior  tliereto,  renounced  the  contract  by  iis 
illegal  acts. 

INSXTBAKCE:    Mu,tual  Benefit— Action  on  Policy— AmovQit  of.  Becor- 

25  ^ry— Xilmitationfl — ^Buiden  of  Proof.  Plaintiff  in  i^n  aetion  on  a 
mutual  benefit  certificate,  the  terms  of  which  appear  no  further, 
as  to  amount  payable,  than  that  the  beneficiary  shall  participate 
in  the  beneficiary  fund  to  the  amount  of  $2,000  on  the  de«th  of 
the  insured,  is  entitled  to  judgment  (if  entitled  to  recover  at  all) 
for  the  full  amount  of  the  certificate,  unless  d^endant  establishes 
that  linUtations  on  the  contract  scale  the  certificate  to  a  lesser 
a^nouut. 

Appeal  from  Glinton  District  Court. — ^A.  J.  House^  Judge. 

Tuesday,  October  17,  1916. 

Behsu^rinq  Denied,  Saturday,  January  13,  1917. 

Action  at  law  to  recover  the  sum  of  $2,000  upon  a  qertifi- 
cate  of  membership  by  defendant  to  Charles  V.  Cook.  Ver- 
dict for  $1,813  directed  for  plaintifF.  Defendant  appeals. — 
Affirmed. 

A.  J,  Schuyler,  Jamison,  Smith  &  Hann,  and  Ring  & 
Hann,  for  appellant. 

F.  M,  Fort,  for  appellees, 

Salinger,  J. — ^Responding  to  what  it  treated  as  a  chal- 
lenge of  our  jurisdiction,  appellant  amended,  setting  out  a 
judgment  against  it,  but  failed  to  say  when  it  was  entered. 
-    .    -.,  .i^r.«    Attack  on  this  silence  is  made  by  motion  to 

1.    APPBAI.  AND  ER-  ^ 

ftyi'ei^hXe^  Strike.  Rulc  19,  and  Chapter  205,  Acts  of 
Sfjud^^n^^  the  Thirty-third  General  Assembly,  require, 
neceasty.  ^^^  ^^  appealable  judgment,  that  it  be  ei- 
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tered  before  abstract' is  iQed.    There  is  no  certificAtioii/  afid 
vre  mnlst  hold  that  no  final  judgment  is  here  for  re^ew.    Rat 

here  the  absence  of  final  judgment  becomes 

'  rob:  notice  of  '  material  only  on  the  further  attack  that  a 

nltenotico:         notice  of  appeal  is  too  indefinite  which  does 

presumption. 

not  say  in  terms  from  what  appeal  is  takki. 
While  we  cannot  here  apply  the  rule  that;  presumptively,  ap- 
peal is  taken  from  final  judgment,  we  can  and  shotlld  pre- 
sume that  it  was  tAken  from  the  order  directing  a  verdict  for 
appellee.    Clark  v.  Van  Loon,  108  Iowa  250. 

But  appellee  meets  this  by  saying  that  we  caniiot  pre- 
sume that  the  notice  was  from  the  order  directing  verdict  for 
the  plaintifF,  because  the  record  fails  to  show  that  such  an 

order  was  made.    It  is  not  disputed  that  de- 
*  ftoR :  res^^tlon  fendaut  moved  for  a  directed  verdict,  and 

of  grounds :  in-r     ........^  ,*  .,  * 

direct  rulings      that  plaintiff  moved  for  one  m  her  favor. 

of  court 

But  appellee  asserts  that  the  record  fails  to 
show  thittt  either  motion  was  ruled  on.  We  have  gone  through 
a  cloud  of  denials,  aniendments^  motions,  and  finally  a  tran- 
script, and  find  the  record  to  be  this :  Defendant  moved  for 
a  directed  verdict  in  its  favor.*  No  ruling  nor  exception  ap- 
pears, iriimediately  following  the  end  of  this  motion.  It  is 
instead  foll6wed  immediately  by  the  motion  of  plaintiff.  In 
connection  With  it,  cbunsel  for  plaintiff  made  a  statement 
that  the  verdict  should  be  for  $1,813.  Immediately  follow- 
ing this  statement  by  counsel,  the  record  exhibits  this : 

*'By  the  court:  The  plaintiff  have  leave  to  amend  their 
pieftition  as  to  the  interest  on  th^  amount  ^lilalmed,  to  corre* 
i^ond  with  the  proof — ^whi<ih  would  make  it  $1,813. 

'"Phe  jury  returns  a  verdict  in  iavobof  plaintiffia  in  the 
amount  of  ^1,813,  under  instructibhsof  the  court.  Excep- 
tions.''' 

Wo  cannot  agree  that  there  wiis  a  failure  to  rulei  The 
plaintiff  ass^^rted  that  $1,813  \ta8  "what  was  due  her.  The 
court  permitted  amendment  justifying*  that  recovery.  The 
jury  returned  a  verdict  for  plaintiff  in  just  that  amount,  and 
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did  80  under  instructions  of  the  court  It  is,  therefore^  mani- 
fest that  the  record  shows  that  the  court  instructed  that  such 
a  verdict  should  be  returned.  The  court  entered  judgment 
upon  that  verdict  It  would  be  utter  straining  to  say  that 
this  does  not  amount  to  overruling  the  motion  of  defendant, 
and  sustaining  that  of  plaintiff.  On  this  record,  it  is  no 
strained  construction  to  hold  that  the  notice  of  appeal  is 
sufficiently  definite.  The  record  exhibits  but  one  thing  from 
which  an  appeal  wiU  lie,  to  wit:  the  order  directing  a  ver- 
dict against  the  defendant  The  notice  of  appeal  must  be 
held  to  refer  to  that  order.  It  follows  that  the  appeal  must 
be  entertained,  but  be  limited  to  the  review  of  that  one  order. 

3. 
This  disposes  of  a  number  of  contentions  as  to  whether 
a  motion  to  set  aside  a  verdict  is  the  equivalent  of  a  motion 
for  new  trial;  and  on  whether  the  motion  to  set  aside  was 

4  Appeal iiND B!R-  ^^^  ^^  time;  and  whether  assignments  com- 
ScopeTIpplai  plaining  of  the  overruling  of  the  motion  to 
Ste^rde^^ubl"  sot  aside  are  sufficiently  specific  under  the 

sequent  errors.  •■         n^i  .      .    ,        i  .  •■  j  ,    . 

rule.  This  is  so  because  the  order  suBtain- 
ing  motion  for  directed  verdict  in  favor  of  plaintiff  is  re- 
viewable here,  though  no  motion  to  set  aside  judgment  or  for 
new  trial  was  filed.  Checkrower  Co.  v.  Bradley,  105  Iowa 
637,  at  547. 

II.  If  exceptions  were  taken,  they  were  timely.  To  be 
sure,  no  exception  was  interposed  after  defendant  finished 
making  its  motion.     But  the  first  motion  was  immediately 

5  Appeal  AND  ER-  followed  by  one  for  the  plaintiff,  and  the 
S?  grouSds^r^ex-^  court,  uo  doubt,  Waited    before   ruling    on 
s^teiy  en?    €dther  until  it  passed  on  both.    At  any  rate, 
^®  no  ruling  was  made  on  the  defendant's  mo- 
tion at  the  instant  when  same  was  presented,  and  conse- 
quently there  could  not  be  an  exception  to  the  ruling,  th«a. 
It  could  not  be  excepted  to  until  it  existed.    Now,  the  instant 
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that  the  motion  for  the  plaintiff  was  presented^  the  court,  as 
6.  appbal  AND  BR-  ^®  ^*^®  seeii,  rulcd  on  both  motions,  and 
ofground7*ex^  ^^^t  we  construe  to  be  such  ruling  is  fol- 
wfom^^ed     lowcd   by   the   word   "Exceptions."    It   is 
*"  ^  manifest  that  this  is  intended  to  recite  that 

someone  was  taking  exceptions  to  the  return  of  the  instructed 
verdict,  and  to  the  proceedings  leading  thereto  and  imme- 
diately preceding  the  return.  No  one  but  defendant  could 
have  taken  them.  The  motion  adverse  to  plaintiff  had  been 
denied.  Her  motion  for  verdict  had  been  sustained  for  every 
penny  she  claimed,  and  a  directed  verdict  for  that  amount 
returned  in  her  favor.  Even  as  this  gave  plaintiff  all  she 
asked,  it  denied  every  position  taken  by  defendant.  It  is  no 
strained  reasoning  to  hold  that  it  is  the  defendant  who  took 
the  exceptions,  and  that  they  relate  to  what  was  done  with 
reference  to  an  instructed  verdict  against  defendant. 

III.    It  is  not  a  material  inquiry  whether  the  judgment 

entered  was  duly  excepted  to.    The  point  has  been  disposed 

of  so  effectually  by  our  holding  that  we  shall  proceed  as 

7   appbalandkb-  th^^^gh  there  were  no  final  judgment.    Even 

TCoinr^ai^ai      ^^  there  were  one,  it  would  be  merely  the 

ItHr^e^TTub!"  formal  giving  effect  of  the  order  directing  a 

MauenterrorB.    ^^^^j^^     It  would  be  sufficient  that  said  order 

was  duly  excepted  to,  even  though  the  judgment  based 
upon  it  as  matter  of  course  was  not  excepted  to.  Haefer  v. 
MvMison,  90  Iowa  372;  Clement  v.  Drybread,  108  Iowa  701. 
GiUespie  v.  Ashford,  125  Iowa  729,  at  740,  does  not  run  coun- 
ter to  these. 

Division  II. 
I.    On  May  22,  1907,  defendant,  at  its  regular  annual 
meeting,  changed  its  constitution  so  that  it  raised  the  monthly 
assessment,  theretofore  exacted  from  the  assured,  from  $4.00 

to  $4.60  a  month,  and  made  another  change 

*'  swerf defeiw^Te  which,  in  effect,  scaled  the  face  of  the  certifi- 

byiawMnsur-     cate.     It  seems  to  be  conceded  that  since 

then,  defendant  has  enforced  this  constitu- 
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tion  as  changed,  except  that  the  assesi^mezit  lor  Jipie^  1907, 
was  made  and  collected  in  accordance  with  the  schedule  as 
it  was  before  the  chaise.  Defendant  answers  that  it  adopted 
amendments  and  revisions  of  its  constitution  and  by-l&ws  and 
its  schedule  of  rates  effectuating  said  changes  in  pursuance 
of  the  authority  then  vested  in  it  ''under  the  articles  of  in- 
corporation, constitution  and  by-laws  of  sai.d  order;"  that  all 
the  above  and  foregoing  changes  and  amendments  to  the 
constitution  and  by-laws  were  made  in  pursuance  of  resolu- 
tions regularly  adopted  according  to  the  provisiqn  of  the  con- 
stitution of  the  order,  and  in  accordance  with  the  authority 
conferred  upon  the  Grand  Lodge;  and  that  the  changes  were 
made  by  the  Grand  Lodge  **by  proper  resolutions,  duly  and 
regularly  adopted,  as  provided  in  Sec.  6  and  6^  of  its 
amended  constitution  and  by-laws,  to  which  reference  is 
made,  and  the  same  hereby  made  a  part  of  this  division  of 
the  answer.'' 

In  essence,  the  affirmative  defense  is  that  a  valid  change 
was  made  raising  the  assessment  of  Cook;  that  he  had  legal 
notice  of  tl^e  change ;  that  he  is  estopped  to  assail  the  legality 
of  the  change  because,  after  he  was  advised  of  it,  he  paid  the 
assessment  exacted  by  it,  and,  finally,  having  been  ^uly  noti- 
fied.of  the  assessment  for  September,  1907,  he  failed  to  pay 
the.,  same;  that  thereby  and  therefore  he  was  legally  sus- 
pended; and  that  he  waa  never  reinstated.  The  ess^tial 
counter-position  is  that  the  change  was  illegal ;  that  tjiere  was 
no  legal. notice  of  it, — ^no  evidence  of  the  acts  relied  upon 
for  acquiescence,  waiver  and  estoppel;  that  the  illegal  acts 
of  the  defendant  operated  as  a  renunciation  and  breach  of 
the  contract  which  absolved  assured  from  paying  the  unlaw- 
fully increased  assessment;  and  that,  in  view  of  the  attitude 
of  the  defendant  in  insisting  upon  enforcing  the  illegal 
change,  it  would  have  been  idle  to  have  paid  or  tendered 
payment  at  the  old  rate.  There  was  no  reply,  but  these  de- 
fenses are  all  denied  by  operation  of  law,  and  defendant  has 
the  burden. 
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An  inyestigation  of  whether  defendant  has  eBtablished 
that  the  change  in  question  was  lawfully  made,  will  necessa- 
rily settle  much  of  the  controversy  exhibited  in  the  appeal. 

II.  In  its  amendment  to  abstract,  appellant  sets  out 
that  its  constitution  provides: 

"'First.  The  Grand  Lodge  may  enact,  alter  or  amend 
such  by-laws  as  do  not  conflict  with  the  con- 

'  amendmenu  to    StitUtioU,    provided    that    they   shall    be   pro- 
constitution:  -     .  .^.  ^  A    X    J  •  ^    xl. 

ieffaiit9r:bur-     posed  in  wntuig  at  a  stated  session  of  the 

den  of  proof. 

Grand  Lodge,  and  that  two  thirds  of  the  rep- 
resentatives vote  in  favor  thereof.  Second.  The  constitution 
cannot  be  altered  or  amended  unless  such  alterations  or 
amendments  shall  be  made  in  writing  at  a  regular  session, 
signed  by  three  representatives;  the  question  shall  be  taken 
on  their  adoption,  and  if  approved  by  two-thirds  vote  of  all 
the  representatives  present  and  entitled  to  a  vote,  it  shall 
become  a  part  of  the  constitution." 

It  may  be  assumed  that  the  constitution  was  changed  to 
provide  for  a  higher-  rate  of  assessment,  and  for  a  lien  that 
operated  to  scale  the  face  of  the  certificate.  But  there  is  not 
a  scintilla  of  evidence  either  that  said  requiirement  was  com- 
plied with  literally,  substajitially,  or  at  all,  ca?  what  the  arti- 
cles iof  incorporation  are  or  authorize. 

In  the  second  amendment  to  petition,  the  plaintiff  makes 
a.  rather  ambiguous  statement.    It  is  this:  .  . 

"'And  said  defendant  then  claimed,  and  now  claims,  that 

it  had  the  right  and  authority  to  make  said. 

^^'  a^^dtnenttb   changes,    and   so   amend   said   constitution. 

partiaiadmis-  That  said  changes  were  by  written  resolu- 

'  tions  made  and  adopted  by  said  Grand  Lodge 

at  its  said  regular  meeting  in  May,  1907." 

The  ambiguity  is  whether  this  is  an  admission  that  the 
changes  were  made  by  a  written  resolution,  or  a  statement 
that  defendant  claims  this  was  done.  We  incline  to  think 
the  latter  is  the  fair  construction  of  the  whole  paragraph. 
But  if  that  be  not  so,  it  is  still  no  more  than  an  admission 
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that  the  changes  were  by  written  resolution,  and  were  adopted 
at  a  regular  meeting.  This  does  not  discharge  the  burden 
as  to  legal  adoption,  because  more  than  what  is  admitted 
on  that  construction  is  required  to  make  a  legal  change  in  the 
constitution. 

III.    If  that  be  passed,  the  next  question  is  whether  law- 
ful notice  of  the  changes  was  given.    This  in  turn  involves 
whether  a  notice  was  lawfully  served,  and  what  it  contained. 
11.  Insurance:      Defendant  pleads  that,  by  its  laws,  a  puMi- 
^Sndm^n?t^    ^^^tion  Called  **The  Herald*'  was  the  sole  me- 
notice :  proof,    ^j^jm  f q^  oflficial  uotice  to  its  m^nbership  of 

any  action  taken  by  its  grand  lodge,  and  of  assessments  re- 
quired to  be  paid;  and  that,  under  said  laws,  the  notice  was 
complete  when  said  paper  was  put  in  the  post  (^ce  at  Cedar 
Rapids,  Iowa,  properly  addressed  (Baldwin,  Iowa),  postage 
prepaid ;  that  No.  6  of  Vol.  20  of  the*  Herald,  published  in 
June,  1907,  did  contain  a  notification  of  the  change  afore- 
said, and  that  it  was  mailed  to  plaintiff  by  depositing  the 
same  in  said  post  office,  properly  addressed  to  him  at  Baldwin, 
Iowa,  his  last  known  address,  postage  prepaid,  and  that  Cook 
received  the  same  in  the  due  course  of  the  mails.  Is  this 
allegation  proven?  On  this  point  we  have  this:  The  sec- 
retary of  defendant  testified  that  a  copy  of  the  Herald  of 
said  date  was  mailed  to  Cook  between  June  1  and  June  5, 
1907,  and  was  mailed  postage  prepaid.  He  was  then  asiked 
whether  he  personally  mailed  this  copy  to  Cook,  and  he  an- 
swered : 

''I  know  it  was  mailed;  I  seen  that  it  was  mailed;  I  did 
not  put  it  in  the  post  office  myself  nor  go  with  them  and  see 
them  put  it  in ;  did  not  see  them  put  it  in  at  the  post  office. 
Q.  You  cannot  swear  positively  that  that  paper  you  have 
testified  to,  a  copy  of  the  Herald,  was  put  in  the  post  office 
and  addressed  to  Mr.  Cookt  A.  I  can,  just  as  positively 
as  anything  else  we  mail.  I  saw  it  put  on  the  mailing  list 
which  was  made  up  in  the  office  by  my  men  in  the  office  and 
I  stand  and  look  at  them  do  it.    They  had  his  name  on  the 
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list  as  one  of  the  persons  to  whom  the  Herald  was  to  be 
mailed.  Q.  After  that  mailing  list  was  made  up,  you  did 
not  see  this  paper  put  in  the  post  ofSce  1  A.  No,  sir,  I  didn  't. 
Nor  saw  it  put  into  any  post  office  or  receptacle  for  United 
States  mail.  I  have  no  personal  knowledge  that  that  paper 
was  mailed.  He  got  the  others,  and  my  conclusion  is  he 
must  have  got  this  with  them,  but  I  don't  know  of  my  own 
personal  knowledge  that  this  particular  paper,  or  a  paper  of 
this  date,  was  put  in  the  post  office,  only  by  following  the 
paper. ' ' 

If  for  no  other  reason,  there  is  a  failure  to  prove  proper 
mailing  because  there  is  no  evidence  of  what  post  office  the 
paper  was  addressed  to. 

2. 

Some  reliance  is  placed  upon  a  letter  claimed  to  have 
been  addressed  to  Cook,  not  at  Baldwin,  but  at  Monmouth, 
Iowa.  Baldwin,  and  not  Monmouth,  is  the  required  address. 
There  is  nothing  to  show  who  sent  this  letter  set  out  in  the 
pleadings,  except  a  statement  in  abstract  that  ^Hhere  was 
sent  to  him  on  October  22,  1907,  a  letter,  a  copy  of  which  is 
as  follows."  The  letter  is  not  signed;  there  is  no  indication 
whom  it  is  from ;  and  moreover  we  are  unable  to  find  any 
evidence  that  it  ever  existed. 

3. 

Defendant  argues  that,  since  the  plaintiffs  seek  to  ex- 
cuse a  nonpayment  of  the  assessment  for  September,  1907,  on 
the  ground  that  these  changes  operated  as  a  renunciation  of 
12  IN8URANCB-      ^^®  coutract,  therefore  assured  must  have  had 
iSeK^ch&nee:  ^otico  that  the  changes  were  made,  and  that 
notico:  effect    ^j^^y  ^^^^  ^^  ^^  events,  estopped  to  assert 

that  the  changes  were  not  lawfully  made.  That  hardly  fol- 
lows, and  is  not  controlling  if  it  does.  The  change  is  legal 
only  if  it  be  in  fact  lawfully  made,  and  a  required  notice 
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thereof  given.  If,  though  there  be  no  legal  notice  of  it  gi-^eii, 
the  beneficiary  ieams  that  there  has  been  an  unlawful  change, 
he  taiay  assert  that  it  is  in  fact  illegal,  and,  as  an  additional 
reason  why  it  is  illegal,  that  no  lawful  notice  of  it  was  ever 
given.  To  take  this  position  woidd  neither  nlake  the  unlaw- 
ful act  lawful,  dispense  with  lawful  ^iotice,  nor  work  an  estop- 
pel to  assert  illegality  in  adoption,' plus  want  of  lawful  notice. 
IV.  If  that  be  passed,  while  the  so-called  oflScial  paper. 
The  Herald,  was  put  in  evidence  under  an  agreement  that  it 
might  be  thus  put  in  for  the  sole  purpose  of  showing  that  it 

contained  a  notice  of  assessment,  there  is  no 
'  isaor: record:  competent  evidence  of  its  contents.     In  its 

proper  con- 

tenu :  certifl-     additional  abstract,  defendant  says  that  Ex- 

cate.  - 

hibit  3  is  said  copy  of  the  Herald;  that  it 
contains  all  the  changes  made  that  are  germane  to  this  con- 
troversy ;  that  it  was  attached  to  and  made  part  of  answer 
and  amendments  thereto ;  and  that  ihe  identification  of  thfe 
exhibits  attached  to  the  pleadings  as  copies  of  the  original 
papers  entitles  them  to  be  considered  as  part  of  the  evidence 
in  this  case.  Let  that  all  be  granted,  and  it  still  became 
necessary  to  exhibit  to  us  in  some  competent  way,  hot  only 
that  the  copy  of  the  fierald  Was  in  evidence,  but  what  its 
contents  were.  '  It  ik  not  set  out  in  the  abstract!  '  That  it 
contains  any  given  thing  beyond  a  notice  of  some  aee^s^- 
ment,  is  nowhere  conceded.  This  turns  us  to  the  transcript. 
We  find  that  there  the  reporter  certifies  that  the  transcript 
and  extension  of  the  shorthand  record  and  notes  tak^n  on 
the  trial  arfe  ** contained  in  the  foregoing.  25  pages;"  that 
these  25  foregoing  phages  *' contain  all  of'  the  tedtimony  of- 
fered, introduced  or  given  upon  the  trial  of  said  cause;  "and 
that  ^'all  documentary  evidence  offei^d,  hitroduced  or  given 
is  therein  (the  foregoing  26  pages)  referred  to,  identified 'and 
included."  Following  thib  is  a  certificate  of  reporter  and 
judge,  which  again  confines  Itself  to  What  is  contained  in  */the 
above  and  foregoing. "    The  25  pages  preceding  these  certifi- 
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Gates  have  nothing  to  say  as  to  said  publication.  FoUomng 
these  certificates  is  attached  a  copy  of  Herald,  No.  6,  Vol.  20,. 
of  June,  1907.  And  following  it  is  a  certifloaU  of  the  clerk 
of  the  district  court  that  he  has  compared  ''the  foregoing 
and  annexed  copy  of  Exhibit  3  (which  this  copy  of  the  Her- 
ald is  marked),  with  the  original  record  thereof  now  remain- 
ing in  my  office,  and  haye  found  the  same  to  be  a  correct- 
transcript  therpf  rom,  and  the  whde  of  such  original  record. ' ' 

It  is  apparent  that  the  transcript  proper  and  its  certifi- 
cations do  not  advise  us  that  thia  copy  of  the  Herald  was  put 
in  evidence,  nor  of  it^  contents;  and  that  all  we  have  is  a 
statement  of  the  clerk  that  the  paper  attached,  which  is  not, 
certified. to  by.  judge  and  reporter,  is  a  correct  copy  of  Ex* 
hibit  3,  on  file  in  thii^  cause  in  his  office. 

Y.  Defendant  pleaded  that  there  was  an  application; 
which  was  the  basis  of  Cook's  being  received  <a8  a  member, 
and  of  issuing  the  certificate,  and  that  it  bound  Cook^  as  a 
condition  to  his  right  to  participate  in  the  benefit  fund,  to 
compliaiie«  on  his  part  with  aU  the  lawB,  resolationB  and 
requiroBEkents  which  are  or  may  be  enacted  by  the  order.  It 
i6  uiiged  that  this  application  estops  the  plaintiffs  to  ques- 
tion the  power  and  authority  of  the  Grand  Lodge  to  adopt 
a  schedule  of  rates  in  1907,  or  to  make  the  other  alterations 
that  -were  then  made.  As  an  alternative  preposition,  it.  is 
said  that  the  constitution,  by-laws  and  the  terms  of  the  appli- 
cation made  it  the  duty  of  Cook  to  obey  and  comply  with  all 
laws,  etc.,  then*  in.  force,  and  such  as  might  thereafter  be 
adopted. 

'  Before  entering  upon  the  claim  as  to  what  the  applica-. 
tion  alleged  to  have  been  signed  by  Cook  bound  him  to  with 
reference  to  future  changes,  we  have  the  question  whether 
there  is  competent  evidence  of  what  the  covenant  of  the  appli- 
cation in  said  respect  was.  We  find  that  the  application  ia' 
preserved  and  certified  to  precisely  as  is  the  copy  of  the 
official*  paper..    It  follows  that  we  can  give  the  application 

Vol.  ITS  lA.— 74  '^ 
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no  effect,  because  we  do  not  have  competent  evidence  of  its 
contents. 

VI.  It  is  alleged  that  plaintiff  failed  to  pay  the  Sep- 
tember assessment  in  1907,  **as  required  by  the^rules,  regu- 
lations and  constitution  and  by-laws  of  the  order,"  and  that 

his  certificate  was,  on  the  27th  day  of  Sep- 

'  »wer:dc?e^"  tcmbcr,  1907,  annulled,  *'as  provided  by  the 

denial  by  law:    constitution  and  by-laws  of  the  order,"  for 

insurance. 

failure  to  pay  said  assessment  for  said  month 
of  September.    Further,  that: 

''Having  failed  to  pay  the  September  assessment  in  1907, 
as  required  by  the  rules,  regulations  and  constitution  and 
by-laws  of  the  order,  his  certificate  was,  on  the  27th  day  of 
September,  1907,  annulled,  as  provided  by  the  constitution 
and  by-laws  of  the  order,  for  failure  to  pay  said  assessment 
for  said  month  of  Septejnber." 

In  the  motion  to  direct  verdict  for  defendant,  it  is  pre- 
sented that  the  plaintiff  is  not  entitled  to  recover  because  it 
appears  from  the  record  and  the  evidence  that  Cook  failed 
to  pay  the  assessment  for  the  month  of  September,  1907,  and 
was,  on  the  28th  of  September,  1907,  suspended,  and  not  there- 
after reinstated.  It  is  conceded  that  no  payments  were  made 
after  August,  1907.  But  we  find  no  evidence  that  Cook 
was  ever  suspended,  or,  if  suspended,  that  he  wte  not  rein- 
stated. Nor  is  there  evidence  that  the  regulations  in  ques- 
tion were  ever  lawfully  adopted.  We  find  no  notice  of  this 
assessment  except  such  as  said  copy  of  the  Herald  may  con- 
stitute. There  is  a  concession  that  same  contained  a  notice 
of  some  assessment.  Since  it  was  a  publication  in  June,  1907. 
it  would  be  strained  to  assume  that  it  contained  a  notice  of 
assessment  for  September,  1907.  'And  it  has  been  seen  that 
there  was  no  evidence  that  the  paper  was  mailed,  as  required 
by  the  laws  of  the  society. 

2. 

We  are  not  unmindful  of  holdings  like  Norton  v.  Cafko- 
lie  Order  of  Foresters,  138  Iowa  464,  and  EUiott  v.  Home 
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M%^.  HaU  ii^Mwj  160  Iowa  105,  that  members  of  a  mutaal 
16.  iNsuiuLifcB:      insurance  society  are  bound  to  take  notice 
SSJStoiSS?    o'  a»d  be  govwned   by   its  laws,   whether 
notice.  adopted  prior  or  subsequent  to  the  contract, 

if  the  c<»Ltraet  makes  such  by-laws  a  part  thereof ;  but  have 
to  s^:  (1)  That)  if  here  there  be  such  c<»itract,  it  is  in  the 
apidication,  and  we  do  not  have  the  application;  (2)  not- 
withstanding this  general  rule,  it  is  competent  for  the  par- 
ties to  the  contract  to  stipulate  what  alone  shall  be  legal  no- 
tice of  a  change,  and  in  this  case  this  was  done.  See  Smith 
v.  Supreme  Council,  88  N,  Y.  Supp.  44,  45,  46. 

If  the  change  in  law  which  raised  the  assessment  of  Cook 
and  scaled  his  certijQcate  was  not  legally  adopted,  and  legal 
notice  thereof  was  not  given,  plaintiff  was  under  no  obliga^ 

16,  iNsuRANo:  ^^^  t^  "^^  ^r  ^^^^^  payment  at  the  rate 
jUeSai^chS^:  existing  before  the  change.  On  renuncia- 
^^^  tion  there  arose  a  right  to  elect  whether  to 

hold  the  insurer  for  damages,  or  wait  until  the  pcdiey  became 
payable  according  to  its  tenor  and  surviving  the  beneficiary. 
Clemmiit  v.  New  York  Life  Ins.  Co.^  76  Va.  355  (77  Va,  366). 

Where  tiie  insurer  refuses  one  payment,  claiming  a  pol- 
icy is  forfeited,  there  is  no  forfeiture  for  failure  to  tender 
payment  of  the  preminm  thereafter.  Ouetzkow  v,  Michigan 
Mui.  L,  Ins.  Co.  (Wis.);  81  N.  W;  652;  and  see  Pilgrims'  H. 
A  L.  Ins.  Co.  V.  Scott  (Ga.),  78  S.  E.  469. 

Where  the  association  attempts  to  expel  a  member  and 
the  proceedings  are  void  for  irregularity,  and  thei^e  is  a  sub- 
sequent refusal  to  pay  dues,  the  failure  of  insured  to  con- 
tinue to  tender  dues  cannot  prejudice  his  rights*  Lang- 
necker  v.  Trustees  of  Onmd  Lodge  A.  0.  U.  W.  (Wis.),  87 
N.  W.  293. 

Where  the  assessment  is  irregular  and  void,  the  insured 
is  not  required  to  make  tender.  He  can  only  be  required  to 
pay  legal  assessments.  He  is  not  required  to  obtain  data 
upon  which  to  figure  out  correctly  what  would  be  the  proi>er 
amount  to  pay  or  tender,  or  take  chances  cm  his  tender's  be- 
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itig  sufficient,  if  rejected,  to  preserve  kis  rights.  Benjamin 
V.  Mutual  Reserve  Fund  <Cal.),  79  Pac.  517,  at  522;  and  see 
Supreme  Council  v.  Black,  123  Fed.  650. 

We  held,  in  Underwood  v.  Iowa  Legion  of  Honor,  66 
Iowa  134,  that,  where  plaintiff  was  entitled  to  recover  tudett 
there  was  a  f orfeitare  of  membership  by  neglecting  to  pay  an 
assessment,  where  the  pretended  assessment  was  not  made  in 
accordance  with  the  provisions  of  the  constitution  of  the 
order,  there  -was  no  forfeiture  of  membership  by  neglecting 
to  pay  it. 

We  think  that  Fori  v.  Iowa  Legion  of  Honor,  146  Iowa 
183,  at  page  184,  point  6,  holds  that,  where  there  is  a  repu- 
diation, there  need  be  no  further  assessment  tendered  under 
the  old  rate. 

3. 

Something  is'said  that,  since  the  plaintiff  asserts  that  the 
constitution  was  ill^^Uy  changed,  assured  must  have  gotten 
the  knowledge  through  the  receipt  of  the  Herald;  that^  if 
he  refused  because  of  the  changes,  he  knew  of  them.  And, 
on  the  other-  hand,  if  he  did  not  know  of  the  changes,'  then 
his  failure  to  pny  the  September  assessment  was  not  inckuced 
by  the  change,  and  was  a  voluntary  refusal  to  pay  wluea  .he 
had  the  election  either  to  pay  or  not  to  pay. 

Next,  it  is  argued  that,  if  the  act  of  reducing  the  certifi- 
cate was  illegal^  and  the  act  of  increasing  the  assessment  was 
valid^  assured  should  have  paid  the  increased  assessm^it  to 
keep  his  certificate  in  force,  and  to  avoid  f orf^ture  for  non- 
payment; that  appellant  does  not  understand  appellee  to 
base  himself  on  the  increase  in  assessment  (because  he  rati- 
fied that),  but  that  his  claim  of  renunciation  is  based  on  the 
theory  that  the  face  of  the  policy  was  reduced;  and  that,  if 
this  is  his  contention,  it  follows  that  it  was  his  duty  to  pay 
the  assessment  at  the  increased  rate.  Among  other  faults, 
this  is  an  assumption  which- unduly  limits  the  claim. made  by 
the  appellees.    They  seem  to  rely  upon  both  changes. 
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It  is  also  faultily  afisumed  that,  if  the  insured  knew  of 
tlie  cbdngeSy  he  could  have  received  the  knowledge  in  no  other 
way  than  through  the  receipt  of  the  Herald. 

There  are  varied  daims  that  plaintiffs  are  estopped  and 

have  waived  the  right  to  urge  that  nonpayment  did  not  work 

a  forfeiture.    It  has  been  seen  there  was  no  notice  of  either 

17.  inburancb:      change   or   assessment      Waivers    rest    on 

"  chSSwS^frii-   knowledge  of  the  right  which  it  is  claimed 

men  .waver,  q^j^j^^^j^^  ^f  ^  known  right,  and  before  it 
will  be  enforced,  it  must  clearly  appear  that  the  party  against 
whom  it  is  sought  to  be  enforced  was  in  possession  of  all 
material  facts  affecting  it.  Norton  v.  Catholic  Order  of  For- 
esters,  138  Iowa  464.  No  one  can  acquiesce  in  a  wrong  while 
ignorant  that  it  has  been  committed,  and  that  the  effect  of 
his  action  will  be  to  confirm  it..  29  Am.  &  Eng.  Encyc.  of 
Law  1093.  Here,  there  is  no  competent  evidence  of  notice. 
The  notice  which  will  base  a  waiver  or  estoppel  should  not 
be  inferential.  BaJcer  v.  Fi.  Worth  Board  of  Trade  (Tex.), 
28  S.  W.  408.;  Rosensiein  v.  Court  of  Honor  (Minn.),  142 
N,  W.  331 ;  Jewell  V.  Nuhn,4^73  Iowa  112. 

The  argument  that  the  changes  were  ratified  by  payment 
of  assessments  demanded  under  the  change,  and  that,  there- 
fore, the  changes  did  not  excuse  the  nonpayment  of  the  Sep- 
tember assessment,  has  force  only  if  there  be 
'  aamsmenu:     cvidcnce  that  such  payments  were  made,  and 

meHts:  pay- "    made  with  knowledge  of  the  payer's  rights—^ 

and  it  will  be  inquired  into  elsewhere  whether 
such  payments  are  shown.  And  if  it  were  true  that  payments 
were  made  which  could  not  legally  be  exacted,  the  waiver 
thus  created,  if  any,  cannot  operate  to  estop  one  from,  refus- 
ing to  continue  to  pay  the  illegal  exaction. 

4. 

It  is  said  that  nonpayment  was-  alleged  and  there  was  no 
reply ;  and  that,  therefore,  while  there  was  a  denial  of  the 
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allegation  that  there  was  no  payment,  there  was  no  plea  of 

19.  plbadino:  matter  in  avoidance  or  excuse;  and  that  ap- 
a^^^^dance  •  se-  P^U^  T^^Y  not  be  heard  to  say  that  the  non- 
M^^olTtfif  payment  is  excused  because  defendant  repu- 
p    .€8  ppe.     jij^i^  j^jjJ  renoxuiced  the  contract    It  will 

be  found  that  all  the  evidence  which  tends  to  show  renuncia- 
tion was  put  in  by  defendant,  and  without  objectioiu  There- 
fore, it  made  a  volunteer  issue  on  that  question.  We  do  not 
recede  from  the  exceptional  rule  that  pure  matter  in  estoppd 
cannot  be  taken  advantage  of  without  proper  plea^  even 
though  evidence  of  estoppd  be  admitted  without  objection. 
But  we  are  not  willing  to  extend  this,  but  hold  that^  where 
a  party  itself  injects  evidence  into  the  record,  which,  as  dis- 
tinct from  pure  estoppel,  constitutes  or  may  constitute  mere 
matter  of  excuse  or  avoidance,  the  party  which  injected  this 
may  not  say  to  the  other  that  he  may  not  use  this  evidence 
because  he  did  not  plead  excuse  or  avoidance. 

VII.  Defendant  pleaded  waiver  and  estoppd  because 
the  assessments  for  June,  July  and  August  were  paid  with 
full  knowledge  of  the  change,  and  has  the  burden  of  prov- 

20.  iNsuRANCBias.^'^^  ^^^  ^^^^  ^*»  ^^^  paymcut,  and  that 
plytelntfcon-  ^*  constituted  a  waiver  and  estoppel. 
elusion.  j^  jg  ^j^^  ^j^^  ^^  secretary  of  defend- 
ant testified  that  he  knew  whether  or  not  Cook  had  paid  for 
the  months  of  June,  July  and  August,  1907,  and  that  he  did 
pay  for  these  months.  But  it  appears  very  clearly  that  this 
positive  statement  is  a  pure  conclusion  from  what  the  witness 
conceives  a  paper  designated  Exhibit  2  to  show,  and  that 
there  is  no  statement,  and  there  could  not  well  be,  that  this 
witness  knew  of  his  personal  knowledge  what  payments  Cook 
had  made  to  the  subordinate  lodge.  The  witness  says  that 
Exhibit  2  is  the  report  made  to  him  as  grand  secretary  by 
the  secretary  of  the  Baldwin  subordinate  lodge;  that  he 
knows  the  secretary,  and  the  paper  contains  what  seems  to 
be  the  signature  of  the  secretary.  AU  attempts  to  show  what 
the  exhibit  contained  as  to  members'  remitting  or  paying, 
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and  as  to  reports  of  payment  made  to  the  witness,  were  de- 
feated on  objections.  The  Exhibit  2  itself  lacks  proper  cer- 
tification, exactly  as  does  the  copy  of  the  Herald.  It  seems, 
therefore,  that  the  basis  of  this  estoppel,  the  fact  that  such 
payments  were  made  at  all,  is  wanting. 

Another  element  is  lacking.  There  is  no  proof  that  the 
alleged  payments  induced  any  change  of  position  on  part  of 
defendant.    As  to  this,  as  on  the  claim  that  the  change  in 

constitution  was  reasonable,  there  are  asser* 


21.  Bstoppkl: 
equitable  e 
pel :  chanfTB 


^IdUbte^toD-tions  wUeh,  if  true,  would  work  an  estoppel; 

lire  of 
In- 
surance. 


Del  *  ctumsre  ol 

position: In-  for  instance,  the  impoverishment  of  the  so- 
ciety in  the  one,  and  its  conduct  in  taking 
on  new  obligations  in  the  other.  But  there  is  no  evidence  of 
either.  Still  another  element  of  estoppel — knowledge  of 
rights — is  absent. 

Again,  payment  of  one  illegal  exaction  does  not,  of  itself, 
create  an  estoppel  to  refuse  further  illegal  exactions.  Other- 
wise, the  wrongdoer  would  profit  by  his  own  wrong,  coupled 

with  the  fact  that  his  wrongful  demands  were 

22.  Insurance:  ji   n  j. 

assessments:      acceaed  tO. 

roents :  pay-  *  *  The  f  act  that  ouc  party  has  been  mak- 

ment :  estoppel. 

ing  illegal  demands  on  another,  and  that  the 
latter  has  heretofore  complied  with  them,  imposes  no  legal 
duty  upon  him  to  continue  to  comply  with  them."  Sckultz 
V.  Citizens'  Mut.  L.  Ins.  Co.  (Minn.),  61  N.  W.  331,  at  333. 

The  simple  fact  that  assured  had  paid  mortuary  assess- 
ments higher  than  he  was  bound  to  under  his  certificate  in  a 
life  insurance  company,  in  the  absence  of  any  showing  of 
fraud,  or  that  anyone  had  been  misled  by  his  conduct,  did  not 
estop  him  from  contesting  subsequently  assessments  greater 
than  he  was  bound  to  pay.  Coven^ant  Mut  L.  Assn.  v.  Keni- 
ner  (111.),  58  N.  E.  966. 

That  a  member  of  a  mutual  fire  insurance  company  paid 
prior  assessments,  invalid  because  an  amendment  to  create  a 
fund  for  payment  of  future  losses  was  included  therein,  does 
not  estop  him  from  denying  the  validity  of  subsequent  similar 
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assessiii^te.     Farmers'  M,  F.  Ins.  Co.  i>.  KmgTit  (111.),  44 
N*  E.'834.'  .  •■  . 

In  Smith  v.  Supreme  Coimcil,  88  N:  Y,  Supp.  44,  it  was 
at1)empted  to  make  ratification  of  scaling  a  certificate  by  show- 
ing a  payment  thereafter  of  a  reduced  assessment,  and  it  was 
held  th^t  this  was  not  to  be  done,  without  proof  of  how  notice 
of  change  in  by-law  was  to  be  given,  or  that,  if  there  was  pro- 
vision, that  it  had  been  complied  with;  and  that,  in  the  ab- 
sence of  proof  of  knbwledge  on  the  part  of  the  member  that 
thie  reduction  in  the  assessment  was  solely  occasioned  by  the 
reduction  in  the  indemnity  provided  by  the  certificate,  the 
assured  had  no  notice  of  the  changel  in  the  law,  and  his  con- 
tract rights  could  not  be  arbitrarily  changed  and  defeated 
upon  the  theory  of  acquiescence,  ratifieatibn  or  estoppel. 

VIII.  The  motions  to  direct  are  so  intimately  related 
aS'th^t  what  we  have  done  with  the  claim  that  it  was  error 
to  direfct  for  plaintiff  disposes  of  much  of  the  claim  thftt  it 
23  Insurance-       ^^  error  to  l*efuse  a  direction  for  defend- 

proo?o^"^th :'  *^*-    ^^*  isomc'  poiuts  remain  undisposed  of. 

waiver.  rpj^^  secretary  of  defendant  testified  tibat 

there  was  no.  proof  of  death  or  notice  of  death  given  defend- 
ant* He  Vas  asked  whether  ther^  Was  any  change  in  the  by- 
laws Sn  reference. to  proof  of  death,  and,  if  so,  in  what  yeara. 
He  answered,  "in  1907,'*  and  that  Sec.  6  on  paged  10  and  ill 
shows,'  and  that  the  bj^-laws  on  said  pagfes  were.not  in  force 
in  September,  1912,  but  that  the  law  in  force  at  the  time  of 
death  was  the  same  as  the  law  of  1912 ;  that  he  was  not  noti- 
fied of  the  death  of  Oook,  officially,  but  received  a  letter  stat- 
ing-He  was  dead,  writt^ii  by  the  attorney  for  plaintiff  before 
suit  was  begun;  that  he  does  not  remember  as  to  claiming  a. 
certaih  amount ;  that  he  thought  there  was  Ao  use  paying  any 
attention  to  it  because  Cook  had  been  suspended,  and  the  let- 
ter was  answered,  saying  he  whs  suspended,  ahd  that  he  knew 
it.  'Waiving^  whether  the  record  presents  this  point  for  con- 
sideration, there  was  certainly  no  requirement  that  a  useless 
formality  be  gone  through  with^ — a  formality,  sinc^  liability 
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was  <}emed  on  the  claim  of  suspension.  Where  an  insurer 
denies  liability  on  the  ground  that  the  policy  was  delinquent, 
it  cannot^  upon  suit  by  the  insured,  deny  liability  on  the 
ground  of  delay  in  making  proof  of  loss  and  giving  notice. 
Elliott  v.  Home  Mut.  Hail  Assn,,  160  Iowa  105. 

IX.  Appellant  says  that  the  claim  under  the  certificate 
is  barred  by  the  statute  of  limitation  because,  after  the  amend- 
ment and  change  in  1901  and  1907,  more  than  five  years  had 
24.  LIMITATION  OP  elapsed,  wherefore,  any  claim  under  the  cer- 

in^^anceVac-   tificatc,  or  any  right  to  enforce  it,  are  fully 
cruaiofactiom  i^yy^,^.    ^j^^^    j^^^^    than  •  flvc    yeaTs  •  have 

eli^psed  between  the  time  of  the  last  payment  and  the  sus- 
pension of  the  member  and  the  commencement  of  this  suit; 
that  more  than  five  years  have  elapsed  from  the  tiihc  of 
Cook's  suspension  or  failure  to  pay  dues  and  assessments. 
It  is  agreed  to  be  uncontroverted,  if  not  admitted,  that  the 
last  assessment  was  paid  in  August,  1907;  that  the  excuse 
pleaded  for  not  paying  further  is  that  the  act  of  Grand  Lodge 
in  May,  1907,  was  a  renunciation  and  breach  of  contract; 
and  that,  therefore,  the  cause*  of  action  is  barred  because  it 
was  more  than  five  years  from  the  alleged  breach  of  contract, 
on  May  22,  1907,  to  the  death  of  the  insured,  which  occurred 
on  September  21, 1912.  JVe  think  this  is  a  misconception  of 
premises.  This  is  a  suit  on  the  written  contract — the  certifi^ 
cate  issued.  In  no  event  could  any  right  of  action  accrue  on 
the  certificate  until  Cook  died.  The  suit  was  begun  within 
less  than  five  years  after  Cook  *8  death.  Therefore,  the  daim 
is  not  barred  by  the  general  statute  of  limitations. 

X.  The  petition  alleges  that  there  was  issued  a  certifi- 
cate that  assured  was  entitled  **to  participate  in  the  benefi- 
ciary fund  to  the  amount  of  $2,000,  which  sum  was,  At  his 
25  Insurance-      death,  to  be  paid  to  his  wife,**  and  that  copy 

fcyi'SiXfe  ^*  8^i<l  certificate  is  attached  as  Exhibit '*  A." 

t^ionsTbuide^  It  is  not  set  out  either  in  abstract  or  tratn- 

of  proof.  script.      The  answer  admits  this  allegation. 

The  record  shows  nothing  concerning  it  except  that  Exhibit 
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**A"  was  put  in  evidence,  without  objection.  App^ant  con- 
cedes that,  if  the  beneficiary  certificate  stood  alone,  there 
would  be  a  contract  agreeing  to  pay  the  beneficiary  the  sum 
of  $2,000.  But  it  says  this  must  be  taken  in  connection  with 
all  the  other  terms  of  the  contract,  and  therefrom  it  will  ap- 
pear that  the  promise  was  conditional  upon  defendant's  mem- 
bership's reaching  2,000;  that  Section  18  of  Article  8,  Con- 
stitution and  By-Laws  of  1881,  provides  that  ''the  amount 
to  be  paid  on  any  beneficiary  certificate  shall  in  no  cajse  ex- 
ceed an  average  of  $1.00  per  capita  of  the  membership  at 
the  date  of  the  death;"  that  the  only  promii^e  made  was  to 
pay  the  beneficiary  a  sum  named,  not  to  exceed  $1.00  per 
capita  from  the  members  in  good  standing  at  the  time  of 
death,  and  that  the  sum  should  not,  in  any  event,  exceed 
$2,000;  that,  if  entitled  to  recover  at  all,  plaintiff  was  not 
entitled  to  recover  the  amount  of  the  verdict,  and  could  re- 
cover only  the  amount  provided  for  by  the  constitution  and 
by-laws;  that  it  cannot  be  determined  from  the  evidence 
how  much  was  due  under  the  contract,  as  a  whole ;  that  there 
is  neither  allegation  nor  proof  that  the  membership,  at  the 
time  of  the  issuance,  or  at  the  time  of  the  death,  or  at  anjr 
other  time,  had  ever  reached  2,000;  that  plaintiff  failed  to 
show  that  the  certificate  had  any^value  before  the  changes 
and  alterations  in  the  constitution  and  by-laws ;  that  there  is 
no  showing  whether  the  amendments  complained  of  were  a 
benefit  or  a  detriment;  that  the  burden  was  on  plaintiff  to 
allege  and  prove  a  breach  of  the  contract  before  bdbg  entitled 
to  recover;  that,  on  plaintiff's  theory,  the  value  of  the  certifi- 
cate should  have  been  determined  either  by  the  constitution 
and  by-laws  of  1880  and  1881,  the  revision  of  the  constitution 
and  by-laws  of  1901,  or  the  revisicm  of  1905;  that,  if  the 
value  is  to  be  determined  by  the  constitution  and  by-laws  of 
1880  and  1881,  there  is  no  evidence  from  which  to  determine 
the  fact ;  and  that,  if  the  value  is  to  be  determined  from  the 
constitution  of  1905,  then,  on  the  alleged  breach  of  the  con- 
tract, the  certificate  was  worth  $1,290 ;  and  at  the  time  of  the 
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death,  after  deducting  the  amount  of  the  excess  that  should 
have  been  paid,  the  certificate  was  worth  $1,290,  for  which 
reason  there  is  absolutely  no  evidence  upon  which  to  base  the 

# 

verdict  as  directed  by  the  court.  One  trouble  with  this  is 
that  there  is  no  evidence  that  there  is  any  valid  law  of  de- 
fendants which  puts  these  limitations  upon  the  admitted 
wording  of  the  certificate.  Another  is  that  the  additional 
abstract  shows  that  these  limitations  are  found  in  Section  1, 
Article  VII,  Constitution  and  By-laws,  1880,  1881,  and  Sec- 
tion 18,  Article  VTII,  same,  and  neither  was  oflfered  in  evi- 
dence. 

Makely  v.  Supreme  Council  Legion  of  Honor  (N.  C),  45 
S.  E.  649,  holds  that  a  mutual  benefit  insurance  association 
cannot  amend  its  by-laws  so  as  to  reduce  the  amount  of  a 
certificate  without  the  insured  *8  consent,  and  the  fact  that 
its  promise  is  only  to  pay  an  indefinite  sum  not  exceeding 
the  amount  named  in  the  certificate  is  immaterial.  Covenant 
Mut,  L.  Aisn,  v.  Kentner  (111.),  58  N.  E.  966,  holds  that  where, 
in  an  action  against  an  assessment  life  insurance  company  on 
a  certificate  by  which  it  agreed  to  pay  the  proceeds  of  an 
assessment,  not  to  exceed  $5,000,  there  was  no  evidence  as  to 
what  an  assessment  would  provide,  plaintiflP  was  entitled  to 
recover  a  judgment  for  the  full  amount  of  the  certificate ;  the 
fact  that  an  assessment  would  have  produced  less  than  the 
face  of  the  certificate,  if  true,  being  a  matter  of  defense.  So 
does  Covenant  Mut.  Life  Assn.  v.  Kentner  (111.),  58  N.  E.,  at 
969.    These  dispose  of  this  assignment. 

The  judgement  is — Affirmed.. 

Oaykob,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 
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Patrick  McEvoy  et  al.,  Appellants,  v.  Jajces  P.  Cheistbnsen 

et  al.,  Appellees. 

SCHOOLS   AND   SCHOOL   DISTRICTS:     Consolidated  Dlstzicts- 

1    Leyy — ^Limitation.    The  authorized  annual  levy  of,  not  to  exceed 

$50  for  each  person  of  school  age  is  not  limited  by  the  amount  of 

funds  on.  hand  at  the  time  the  board  makes  the  levy.     ( Sec.  2794-a, 

Par.  b.  Code  Supplemental  Supplement,  1915.) 

SCHOOLS   AND   SCHOOL  DISTRICTS :      ConsoUdated   Districts- 
2.    Levy — Misdescription.     There   being  but   one   general  fi^nd  in 
consolidated  school  districts,  it  is  immaterial  that  the  levy  is  en- 
tered on  the  tax  records  undisr  the  head  of  "Teachers'  Fund." 

SCHOOLS  AND   SCHOOL  DISTRICTS:     ConsoUdated  Districts- 

3  Petition  for  Consolidation — Who  Are  "Electors' '7  Kale  voters 
alone  are  to  be  counted  in  determining  the  sufficiency  of  a  petition 
for  the  consolidation  of  school  districts,  a  woman  not  being  an 
'^elector,"  even  in  view  of  Sections  1131  and  2747,  Code,  1897, 
within  tlie  meaning  of  Section  2794-a,  Code  Supplemental  Supple- 
ment, 1915,  nor  within  the  meaning  of  the  Constitution. 

SCHOOLS   AND   SCHOOL   DISTRICTS:      Consolidated   DlstHcts- 

4  Snfflciency  of  Petltl(m— Pindings  of  Board — Collateral  Attack. 
Whether  the  finding  of  the  board  of  directors  that  a  petition  for 
the  consolidation  of  school  districts  was  signed  by  the  required 
number  of  electors  can  foe  questioned,  in  a  proceeding  to  enjoin 
the  colleotidn>  of  a  iaof  levy  by  the  board  after  consolidation,  qu€ere, 

SCHOOLS   AND    SCHOOL   DISTRICTS:      Elections— Exclusion  of 

5  Women  Voters.  It  cannot,  in  reason,  be  contended  that  women 
were  denied  the  right  to  vote  at  a  school  election,  when  no  woman 
presented  herself  to  vote,  when  the  school  officials  in  no  manner 
questioned  the  right  of  women  to  vote,  and  when  there  was  no 
showing  that  such  officials  were  not  fully  equipped  with  ballots, 
ballot  l^oxes,  etc.,  to  receive  the  votes  of  women. 

PLEADING:     Construction — Confosed  Numbering  of  Paragraphs— 

6  Admissions.  Where  a  pleader  confuses  the  numbering  of  his 
paragraphs,  an  admission  by  the  adversary  will  not,  if  avoidable, 
be  construed  as  applying  to  a  particular  paragraph,  when  such 
construction  would  be  fatal  to  the  adversary's  contention. 
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Appeal  from  Pottawattamie  District  Cowt. — Thomas 

Arthur,  Judg«. 

TuBSDAY^  Septsmbbb  19,  1916. 

BoHBABiNG  Denied,  Saturday,  January  13,  1917. 

• 
Suit  to  cancel  the  levy  and  ^oin  the  collection  of  taxes 
for  «chool  purposes  of  the  Consolidated  Independent  School 
Di8tri($t  of  Beebeetown,  resulted  in  the  dismissal  of  the  peti- 
tion.   The  plaintifiEs  appeal. — Affirmed. 

Addison  O.  KistJs  and  Viggo  Lyngby,  for  appellants. 

R.  B.  McConlogue,  Koadifer  &  Roadifer  and  C.  W,  Kel- 
logg, for  appellees. 

Ladd,  J. — ^An  election  wa^  held  in  the  schoolhouse  of 
Prairie  View  Independent  School  District  in  Harrison  County 
on  August  15,  1914,  to  determine  whether  the  Consolidated 
Independent  School  District  of  Beebeetown  should  t)e  organ- 
ized, composed  of  the  districts  and  parts  of  districts  described 
in  a  petition  duly  ai>proved  by  the  county  superintendents. 
A  majority  of  those  voting  favored  the  proposition,  and  direc- 
tors were  chosen  January  26th  following.  On  August  14, 
1915,  the  board  of  directors  fixed  the  amount  required  for  the 
general  fund  as  $6,000,  and  that  necessary  to  meet  the  inter- 
est on  bonds  to  be  issued  at  $650,  and  certificates  were  made 
out  accordingly,  and  filed  with  the  respective  auditors  of 
Harrison  and  Pottawattamie  Counties.*  The  levy  of  31  mills 
liecessary  to  raise  this  was  regularly  made  in  Harrison 
County,  but  the  levy  in  Pottawattamie  Count>'^,  within  which 
were  four  sections  of  Itod  included  in  the  new  district,  ap- 
'pears  on  record  under  the  column  headed  ** Teachers'  Fund." 
The  levy  was  higher  than  previously  made  for  school  pur- 
poses in  any  of  the  districts  consolidated,  and  it  appears  that 
about  $2,000  had  been  turned  over  by  the  several  districts 
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to  the  new  district,  and  waB  on  hand.  Other  facts  essential 
to  a  full  understanding  of  the  case  will  appear  as  we  proceed 
with  the  discussion. 

I.  The  limit  for  the  support  of  consolidated  schools 
such  as  contemplated  is  fixed  by  Section  2794-a,  Par.  b,  Code 
Supplemental  Supplement,  1915,  at  $50  per  pupil  residing  in 

the  district;  and  it  .is  argued  that,  since  over 
^'  ^H^iltil''      $2,000    was   on   hand,    the    certification    of 

TRICTS  '  COQSOl" 

idated  districts :  $6,000,  as  required,  would  exceed  this  sum. 

levy :  limitation. 

But  the  limitation  is  of  the  levy  for  the 
general  fund  of  said  school  .  .  .  which  shall  not  exceed 
$50  for  each  person  of  school  age,"  and  not  a  limitation  on 
the  amount  that  may  be  on  hand  at  any  one  time.  In  other 
words,  the  resources  of  the  district  to  be  considered  by  the 
directors  are  not  involved  in  the  limitation  of  the  additional 
sum  which  may  be  raised  by  levy.  As  there  were  129  pupils, 
the  levy  was  within  the  limitation  of  the  statute. 

II.  Nor  is  the  circumstance  that  the  record  of  the  board 
of  supervisors  of  Pottawattamie  County  indicated  that  the 
levy  of  31  mills  was  for  the  "Teachers'  Fund'*  of  any  oonse- 
2  SCHOOL8AN0      qucncc.     It  appeared  that  the  levy  was  for 

?r?ctb':  c"n»oi-  *^^  purposes  of  a  consolidated  independent 
iwl^rS^iii''^'  school  district;  and,  as  this  could  only  be  for 
scripuon.  ^j^^  , ,  general  fund, ' '  the  error  manifestly  was 

merely  clerical, — ^a  mere  irregularity, — ^in  no  manner  affeet- 
ing  the  validity  of  the  levy.  See  S.  C.  &  St.  P,  B.  Co.  v. 
County  of  Osceola,  45  Iowa  168;  Bobbins  v.  Magoun,  101 
Iowa  580. 

III.  Section  2T94-a  of  the  Supplemental  Supplement  to 
the  Code,  1915,  provides  that,  ''when  a  petition  describing' 
boundaries  of  contiguous  territory  containing  not  less  than. 

16  sections  within  one  or  more  counties  is 

^'  KHSShTxi^      signed  by  one  third  of  the  electors  residing 

Idated diBtricta:  on   such   territory,''  and   approved   by   the 

petition  for  con- 
solidation:  who    county  superintendents  of  schools,  the  qiies- 

aro   oicdOTo   • 

tion  of  the  organization  of  a  consolidated 
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independent  school  district  thereof  shall  be  submitted  at  an. 
election  to  be  called  as  therein  directed,  at  which  election  ' '  all 
voters  residing  in  the  proposed  consolidated  district  shall  be 
entitled  to  vote  by  ballot  for  or  against  such  separate  organi- 
zation." The  parties  stipulated  that  a  witness  would  have 
testified^  if  present^  subject  to  objection,  that  less  than  one 
third  of  such  electors  signed  the  petition,  if  women  over  21 
years  of  age  residing  in  the  district  were  counted  as  electors, 
but  that  no  women  presented  themselves  to  vote  or  voted. 
There  were  no  ballots  at  the  election  booths  with  the  words 
"Woman's  ballot"  printed  thereon. 

The  law  required  the  board  of  directors  of  the  school 
corporation  within  the  proposed  district  "having  the  largest 
number  of  voters"  to  ascertain  whether  the. petition  filed  was 

"signed  by  one  third  of  the  electors  residing 

*■  SchSSJ  Di»^      o^  ^^^  territory, ' '  and  only  upon  so  finding 

idat^lkfstrtats:  to  Call  the  election.    Whether  the  correctness 

peuuon  f^nd-     of  its  dccisiou  may  be  que^ioned  in  this  pro- 

eofuiteria^'^  '     cccding  is  not  broached  by  either  party,  save 

as  raised  by  the  plea  of  former  adjudication, 
and  therefore  is  not  considered.  But  see  Jordan  v.  Hayne, 
36  Iowa  9,  and  Ryan  v.  Varga,  37  Iowa  78.  It  may  be  as- 
sumed that  the  board  concluded  that  the  statute,  by  using 
the  words  "electors  residing  in  such  territory,"  meant  males 
possessing  the  qualifications  of  voters.  An  elector  is  defined 
by  Bouvier's  Dictionary  as  "one  who  has  the  right  to  vote  f(H* 
public  officers;  one  who  has  the  right  to  vote."  In  0 'Flah- 
erty V.  Ciiy  of  Bridgeport,  64  Conn.  159  {29  All.  466),  it  is 
said: 

"The  Constitution  has  given  to  the  word  'elector'  a  pre- 
cise, technical  meaning,  and  it  is  ordinarily  used  in  our  legis- 
lation with  that  meaning  (mly.  An  'elector'  is  a  person  pos- 
sessing the  qualifications  fixed  by  the  Constitution,  and  duly 
admitted  to  the  privileges  secured,  and  in  the  manner  pre- 
scribed by  that  instrument." 

The  same  view  is  expressed  in  In  re  Application  of  Car- 
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ragher,  149  Iowa  225 ;  State  v.  Tuttle,  53  Wig.  45  (9  N.  W. 
791) ;  Bergevin  v.  Curtz,  127  Cal.  86  (59  Pac;  812) ;  and  City 
of  Beardstowfi  v.  City  of  Virginia,  76  111.  34,  39.  See,  also, 
Coggesh'att  v.  City  of  Des  Moines,  138  Iowa  730,  736. 

Whenever  the  legislature  employs  the  word  '* elector," 
without  qnalifieatioii  or  explanation,  the  word  may  be  aa- 
mimed  to  have  reference  to  persons  authorized  by  the  Consti- 
tntion  to  exercise  the  elective  franchise.  That  instrument 
(Section  1  of  Article  2)  defines  who  are  electors: 

'  *  Every  male  citizen  of  the  United  Stales,  of  the  age  of 
21  years,  who  shall  have  been  a  resident  of  this  state  6  months 
next  preceding  the  election,  and  of  the  county  in  which  he 
claims  his  vote,  60  days,  shall  be  entitled  to  vote  at  all  eleo- 
tionis  which  are  now  or  hereafter  may  be  authorized  by  law." 

Section  1131,  Code,  1897,  does  not  purport  to  enlarge 
these  qualifications,  nor  to  declare  women  electors.  It  merely 
specific  certain  subjects  upon  which  discrimination  will  not 
be  tolerated,  by  providing  that: 

*'The  right  of  any  citizen  to  vote  at  any  city,  town  or 
school  election,  on  the  question  of  issuing  any  bonds  for 
municipal  or  school  purposes,  and  for  the  purpose  of  bor- 
rowing money,  or  on  the  question 'of  increasing.the  tax  levy, 
shall  not  be  denied  or  abridged  on  account  of  sex." 

See  Section  2747,  Code,  1897. 

This  is  hot  inconsistent  with  the  section  of  the  Conrtita- 
tion  quoted,  for  that  relates  to  qualifications  to  vote  for  public 
officers  (CoggesTiaU  v.  City  of  Des  Moines,  supra) ;  and,  as 
said,  though  according  woman  tiie  right  to  express  her  pref- 
erence on  the  questions  enumerated,  does  not  create  her  an 
elector.  For  these  reasons,  the  board  of  directors  rightly 
decided  that  women  were  not  to  be  counted  in  ascertaining 
whether  the  petition  was  '^signed"  by  one  third  of  the  elec- 
tors "residing"  in  the  proposed  district 

lY.  It  is  also  argued  that  the  organization  of  the  con- 
solidated independent  school  district  was  not. valid,  for  that 
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women  were  denied  the  right  to  vote  on  whether  such  a  dis* 

6.  Schools  AND      ^^^*   should  be  created.     No  woman   pre- 

TOCTs^  eiec-       sented  herself  at  the  polls  or  offered  to  vote, 

ofwomen^"*^*^"  aiid  the  right  of  women  as  a  class  to  cast 

ballots  on  such  issue -was  in  no  manner  chal- 
lenged by  election  ofScers  or  others.  This  being  so,  the  right 
of  any  citizen  to  vote  was  not  denied  or  abridged  on  account 
of  sex.  In  Coggeskall  v.  City  of  Des  Moines,  138  Iowa  730, 
the  right  of  women  as  a  class  to  participate  in  the  election 
was  denied  by  the  municipal  and  election  ofScers,  and  in  this 
respect  the  case  is  to  be  distinguished  from  this  case.  True, 
Section  1131  of  the  Code,  1897,  exacts  that  separate  ballots 
shall  be  furnished  and  these  deposited  in  a  separate  box,  and 
a  separate  canvass  thereof  made.  For  all  that  appears,  all 
this  might  have  been  done,  had  any  of  the  female  residents 
of  the  district  required  ballots.  Though  separate  ballots  are 
to  be  furnished,  this  does  not  mean  that  they  be  different 
from  those  furnished  male  voters.  Chambers  v.  Board  of 
Directors,  172  Iowa  340.  There  is  no  showing  that  an  insuf- 
ficient number  was  in  the  hands  of  the  election  ofScers,  or 
that  ballots  could  not  or  would  not  have  been  furnished  if 
requested,  and  a  separate  ballot  box  provided,  had  one  been 
necessary.  The  record  precludes  any  inference  that  women, 
individually  or  as  a  class,  had  been  denied  the  privilege  of 
participating  in-the  election.  This  being  so,  we  have  no  occa- 
sion to  inquire  whether  organizing  the  consolidated  inde- 
pendent school  district  involved  an  increase  of  tax  levies. 
See'  Tounker  v.  Susong,  173  Iowa  663. 

V.    Appellants  contend,  however,  that,  because  of  admis- 
sions contained  in  the  answer,  the  relief  prayed  should  have 
been  awarded.    The  petition,  after  reciting  the  proceedings 
6  PutADiNQ  •  con-  ^^  *^®  matter  of  organizing  the  district,  al- 
fSSd^numbS?."  '  l^ged  i^  Paragraph  7  that  the  election  held 
Sw&YiLdmiB-  on  July  15,  1914,  was  void  for  tiiat:  (1)  The 
sfons.  petition  for  the  proposed  district  was  not 

Vol.  178  Ia.— 75 
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signed  by  a  sufficient  number  of  electors ;  (2)  not  all  the  elec- 
tors entitled  to  vote  were  permitted  to  do  so,  in  that  women 
were  denied  such  privilege;  (3)  the  proposed  district  does 
not  contain  16  sections  of  land;  (4)  no  notice  of  the  election 
was  given  the  electors;  (5)  no  ballot  was  used  as  provided 
by  law;  and  (6)  there  was  no  qualified  board  of  directors  of 
Prairie  View  Independent  School  District  with  which  the  peti- 
tion was  filed.  The  next  paragraph,  though  the  eighth  in 
fact,  also  was  numbered  7,  and  therein  it  was  alleged  that  a 
tax  levy  of  $6,000  for  general  purposes  was  made  by  the  direc- 
tors of  the  Consolidated  Independent  School  District  of  Bee- 
beetown,  and  duly  certified  to  the  boards  of  supervisors  of 
Harrison  and  Pottawattamie  Counties,  which  attempted  to 
make  a  tax  levy  of  31  mills  to  raise  such  amount  for  the 
** Teachers'  Fund/'  In  the  ninth  paragraph,  numbered  8  in 
the  petition,  the  plaintiff  alleged  that  such  levy  was  void,  for 
the  reasons:  (1)  That  there  was  no  legal  school  district  capa- 
ble of  estimating  a  school  tax  or  fusking  that  it  be  levied; 
(2)  that  the  estimate  was  not  made  by  duly  elected  and  quali- 
fied directors  of  said  alleged  district;  (3)  that  the  boards  of 
supervisors  of  the  respective  counties  did  not  make  the  taxes 
levied  of  31  mills,  as  provided  by  law;  and  (4)  that  the  levy 
is  in  excess  of  the  legal  levy  authorized  by  law. 

After  responding  to  the  first  6  paragraphs  of  the  peti- 
tion, the  defendants,  in  the  answer,  "admit  that,  on  or  about 
the  14th  day  of  August,  1915,  there  was  certified  by  the  sec- 
retary of  the  Beebeetown  Independent  District  a  tax  levy  of 
$6,000,  and  also  the  amount  necessary  for  teachers '  fund  was 
duly  certified  to  the  boards  of  supervisors  of  Harrison  and 
Pottawattamie  County.  Admits  Paragraph  8."  The  an- 
swer then  **  denies  each  and  every  allegation  contained,  ex- 
cept those  therein  before  admitted,"  and  pleads  a  former 
adjudication. 

Evidently,  after  detailing  the  facts  concerning  the  levy, 
defendants  intended  to  admit  the  paragraph  of  the  petition 
relating  thereto,  erroneously  marked  in  the  petition  **Para- 
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graph  7, "  though  in  fact  the  eighth  paragraph.  That  marked 
"Paragraph  8"  merely  states  legal  conclusions,  such  as  were 
thought  necessarily  to  follow  from  the  facts  alleged  in  the 
two  previous  paragraphs,  viz. :  that  there  was  no  legal  district 
or  qualified  school  directors,  because  the  petition  for  organi- 
zation of  proposed  district  was  not  signed  by  one  third  of 
the  electors  residing  therein,  and  because  of  the  denial  of  the 
right  to  vote  to  voters  residing  on  the  territory  of  the  pro- 
posed district;  and  that  there  was  a  defect  in  making  the 
levy.  These  were  the  legal  conclusions  sought  to  be  drawn 
from  the  fact  allegations  of  the  petition,  which  the  defend-  * 
ants  were  contending  ought  not  to  result  from  the  facts 
pleaded.  Surely,  counsel  ought  not  to  be  held  to  have  ad- 
mitted these  legal  conclusions,  necessarily  fatal  to  their  de- 
fense, unless  such  inference  is  unavoidable.  The  other  con- 
struction is  open,  and  we  are  satisfied  that  the  admission  was 
of  the  facts  concerning  the  levy  in  the  eighth  paragraph  of 
the  petition  (marked  ** Paragraph  7"),  and  that  reference  to 
the  legal  conclusions  stated  in  the  paragraph  marked  "8," 
to  which  no  response  was  necessary,  was  not  intended.  Hav- 
ing found  that  th»  organization  of  the  coiisolidated  district 
was  not  invalid  in  the  respects  contended,  and  that  the  tax 
levies  were  valid,  there  is  no  occasion  for  the  consideration 
of  the  plea  of  former  adjudication. — Affirmed. 

Gaynoe,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Frank  H.  Shimanbk,  Appellee,  v.  Chicago,  Milwaukee  & 
St.  Paul  Rvilway  Company,  Appellant. 

BAILB0AD8:      Biglit    of   Way— Mode    of   Acquiring— Parol    Gift. 
1     Whether  there  can  be  an  effective  parol  gift — the  equivalent  of  a 
oommon-Iaw   dedication — ^to   a   railway   corporation   of   a   railway 
right  of  way,  quasre;  but  evidence  reviewed,  and  held  not  suffi- 
ciently clear,  definite  and  satisfactory  to  establish  such  gift. 
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ADVBBSE  POSSESSION:     Nature  and  Beqai8ite»-<aaiin  of  Bight 
.2    — ^Notice  of  Claim—Use  as  Evidence-— Bailwaj  Easement.     Two 

all-eseential  elements  of  title  by  adverse  possession  are:  (a)  claim 
of  adverse  right,  and  (b)  express  notice  thereof.  Naked  use  of 
the  premises  is  not  competent  to  prove  either,  especially  where  the 
original  use  was  permissive,  and  entirely  in  harmony  with  a  non- 
permanent  easement.  (Sec.  3004,  Code,  1897.)  So  held  as  to  the 
use  of  a  railway  right  of  way. 

ADVERSE  POSSESSION:     Nature  and  Bequlsites— Easement — Pob- 

3  session — ^Presumption.  Possession  for  more  than  20  years  of  a 
railway  switch  right  of  way,  originally  granted  as  a  mere  license 
or  permission,  raises  no  presumption  that  such  possession  was 
under  a  claim  of  adverse  right.     (Sec.  3004,  Code,  1897.) 

ESTOPPEL:     Equitable  Estoppel — ^Estoppel  Available  to  Non-Com- 

4  plalnant — ^Effect.  Defendant,  having  no  sustainable  right  him- 
self, may  not  ride  to  victory  over  an  estoppel  borrowed  from  one 
who  is  neither  a  party  to  the  suit  nor  complaining.  So  held  where 
defendant  railway  company,  having  no  sustainable  defense  to  an 
action  to  quiet  title  to  a  railway  switch  right  of  way,  pleaded 
that  certain  other  noncomplaining  shippers  would  suffer  if  it  was 
deprived  of  title. 

Appeal  from  Jones  District  Court. — ^F.  0.  Eluson,  Judge. 

Saturday,  September  23,  1916. 
Rbotaring  Denied,  Saturday,  January  18,  1917. 

Action  in  equity  to  establish  in  plaintiff  the  title  to  a 
strip  of  land  now  and  for  many  years  past  occupied  by  de- 
fendant as  a  railway  sidetrack  or  service  track,  extending 
from  its  main  line  on  the  Davenport  division  some  2,250  feet 
north,  and  to  a  plant  once  occupied  by  the  Diamond  Cream- 
ery Company.  Decree  for  plaintiff.  Defendant  appeals. — 
Affirmed. 

B.  E.  Bhinehart  and  Cook,  HugTies,  Sutherland  <fe  Tay- 
l§r,  for  appellant. 

Bemley  dk  Remley,  for  appellee. 
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Salinger,  J. — I.  The  plaintiff  alleges,  and  it  is  admit- 
ted, that  he  owns  a  tract  of  land  in  Jones  County,  upon  and 
through  which  runs  and  is  operated  a  right  of  way  of  de- 
fendant. It  is  undisputed  that  the  strip  used  for  the  right 
of  way  was  at  one  time  owned  by  the  Diamond  Creamery 
Company,  which  had  record  title  thereof,  and  that  it  con- 
veyed the  same  by  warranty  deed  to  plaintiff,  which  deed 
was  recorded  on  October  2,  1911.  It  is  averred  that  the 
creamery  company,  while  it  stilj  owned  the  land,  gave  de- 
fendant permission  to  lay  a  switch  or  spur  from  their  line 
of  railway  across  said  strip,  for  the  purpose  of  reaching  the 
creamery,  then  owned  and  occupied  by  said  company  and  its 
grantors,  the  Simpson-Mclnt^'^re  Company;  that  defendant 
has  no  record  title  to  the  premises,  and  no  equitable  in- 
terest therein ;  that  it  has  occupied  the  strip  by  the  license 
or  permission  of  plaintiff's  grantors,  which  was  given  so 
that  defendant  might  reach  the  creamery  plant  then  run  by 
the  grantors,  and  which  permission  allowed  defendant  to 
use  said  land  for  the  purpose  of  taking  ears  to  the  plant  of 
the  creamery  company,  and  for  no  other  purpose;  that  the 
creamery  company  and  its  plant  no  longer  exist,  and  the 
creamery  company  has  sold  the  land  occupied  by  them  when 
they  were  operating,  including  the  land  occupied  by  said 
switch  or  spur.  In  essence,  plaintiff  asserts  that  defendant 
has  no  record  title  to  the  premises  occupied;  that  it  claims 
a  perpetual  right  to  maintain  and  operate  said  spur  or  switch 
by  virtue  of  having  had  occupancy  for  more  than  20  years ; 
that  in  truth  it  had  nothing  but  a  permissive  license  to  use 
the  land  for  a  switch  and  switching  purposes,  and  had  made 
no  other  use  thereof;  that  plaintiff  and  his  grantors  have 
been  in  adverse  possession  for  more  than  20  years ;  and  that 
defendant  refuses  to  condemn  the  land  for  railway  purposes 
or  to  purchase  from  plaintiff,  but  claims  the  land  in  its  own 
right,  by  virtue  of  adverse  possession.  He  prays  decree  that 
defendant  has  no  right,  title  or  interest ;  that  the  title  to  the 
land  occupied  by  the  spur  is  in  plaintiff,  and  that  it  be 
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quieted  in  him;  that  defendant  be  enjoined  from  using  the 
spur  and  ordered  to  take  up  its  rails  and  ties  within  60  days 
from  the  date  of  the  decree;  and  that,  upon  failure,  said  rails 
and  ties  be  decreed  to  be  part  of  the  real  estate. 

Defendant  avers  that  plaintiff  has  at  no  time  owned  the 
land  included  in  said  right  of  way ;  that  it  is  the  absolute  and 
unqualified  owner  of  all  of  the  right  of  way,  and  has  at  all 
times  held  same  in  good  faith  and  for  railway  purposes; 
that  it  has  been  in  open,  adverse  and  notorious  possession 
of  all  the  strip  intended  to  be  put  in  issue  by  the  petition, 
and  under  color  of  title  and  claim  of  right,  and  has  held 
the  same  during  all  said  time,  openly  and  adversely  to  all 
persons.  It  bases  these  claims  upon  the  allegation  that,  in 
1892,  oral  contract  was  made  between  it  and  the  firm  of 
Simpson-Mclntyre  &  Company,  whereby  it  was  mutually 
agreed  that  said  company  should  plirchase  said  land  and 
donate  it  to  defendant,  in  consideration  of  its  agreement  to 
build  a  railway  track  of  sufl&cient  length  to  reach  the  cream- 
ery of  said  company,  and  to  maintain  said  track  connected 
with  the  creamery  while  same  was  in  operation;  that  both 
carried  out  this  agreement,  and  thereupon,  defendant  as- 
t<umed  absolute  control,  possession  and  ownership,  an.d  at 
large  expense  built  said  spur  on  the  strip;  that  so  it  paid 
full  and  adequate  value  for  the  land;  that  its  track  was  con- 
structed upon. condition  and  in  consideration  of  the  defend- 
ant's having  the  right  to  perpetually  maintain  the  same,  and 
would  not  have  been  constructed  by  it  without  such  under- 
standing and  agreement,  the  understanding  and  agreement 
being  that  the  spur  was  to  be  the  property  of  defendant, 
without  condition  or  reservation,  except  that  it  should  con- 
nect with  the  creamery  company  as  long  as  it  should  be 
operated  at  its  then  location ;  that  the  cost  of  what  was  done 
by  defendant  was  in  excess  of  the  value  of  the  right  of  way, 
all  of  which  was  expended  upon  the  faith  that  defendant  had 
a  perpetual  easement  and  a  good  right  of  way  title. 

Another  branch  of  its  claim  is  that  defendant  has  tor 
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many  years  used  said  line  of  railway,  not  only  to  serve  the 
creamery  company,  but  to  serve  other  business  houses  and 
industries  which  have  been  built  up  with  the  knowledge  and 
acquiescence  of  all  parties;  that  defendant  claimed  absolute 
and  unqualified  ownership  and  title  to  the  land  in  contro- 
versy; and  that  Simpson-Mclntyre  &  Company,  and  all  per- 
sons claiming  through  or  imder  them,  have  at  all  times  ac- 
quiesced in  defendant's  ownership  and  possession  of  the  land, 
and  for  more  than  20  years  last  past  have  had  full  knowledge 
of  defendant's  color  and  claim  of  title,  and  have  known  of 
other  industries '  being  located  upon  and  served  with  railway 
facilities  of  the  said  line  of  railway,  and  are^  therefore, 
estopped  from  now  claiming  any  interest  whatever.  It  asks 
the  dismissal  of  the  petition,  and  decree  quieting  the  title  to 
the  right  of  way,  and  establishing  its  title  to  a  perpetual 
easement  and  right  of  way. 

II.  The  assertion  of  a  parol  gift  and  the  claim  of  title 
by  prescription  creating  perpetual  easement  are  somewhat 
confused  by  appellant,  but  are  really  distinct.  If  there  was 
1  railboads-  ^  parol  gift  and  an  acceptance,  and  such 
SSdloflwiir-  gi**  i*"^y  lawfully  be  made,  appellant  ne^ds 
msr:  parol  gift,  no  prescriptive  rights.  It  would  have  full 
right  by  grant.  It  is  a  most  serious  question  whether  there 
can  be  an  effective  parol  gift — ^the  equivalent  of  a  common- 
law  dedication — ^to  a  railroad  corporation. 

The  text  in  3  Elliott  on  Railroads,  Sec.  947,  declares  that 
whether  land  can  be  acquired  by  a  railroad  company  through 
a  common-law  dedication  must  be  considered  an  open  ques- 
tion; that  it  has  arisen  in  a  number  of  cases,  in  some  of 
which  it  is  said  that  a  railroad  is  so  far  a  public  highway 
that,  whenever  the  owner  of  land  has  shown  by  an  unequivo- 
cal act  or  declaration  a  purpose  to  dedicate  the  land  to  the 
use  of  the  railway,  and  the  company  has  acted  in  reference 
to  and  upon  the  faith  of  such  declaration,  it  has  complete 
title.  It  points  out,  however,  that  at  common  law  a  parol 
dedication  can  be  made  only  to  the  public,  and  that,  since 
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the  lands  acquired  by  a  railroad  corporation  for  the  purpose 
of  its  enterprise  are,  so  far  as  the  ri^ht  of  property  is  con- 
cerned, strictly  private  property,  over  which  the  corporation 
exercises  exclusive  control,  the  better  opinion  seems  to  be 
that  property  cannot  be  dedicated  by  a  common-law  dedi- 
cation for  a  right  of  way,  unless  the  dedication  is  made  in 
accordance  with  some  statute  by  which  platting  is  given 
the  force  and  effect  of  a  grant,  in  which  case  the  intention 
to  dedicate  must  be  evidenced  clearly  by  the  plat  alone,  and 
may  not  be  proved  by  parol. 

Watson  V.  Chicago,  M.  &  St.  P.  R.  Co.  (ICnn.),  48  N.  W. 
1129,  citing  cases  from  Ohio,  Illinois  and  Kentucky,  holds 
that  a  common-law  dedication  of  land  cannot  be  made  to  a 
railroad  company  for  public  use  for  railroad  purposes,  and 
it  criticizes  cases  which  merely  assume  that  such  a  dedica- 
tion may  be  made.  Lake  Erie  &  W,  R,  Co.  v.  WJiitham  (111.), 
40  N.  E.  1014,  distinguishing  Smith  v.  Town  of  Flora,  64  lU. 
93,  holds  there  cannot  be  a  common-law  dedication  of  land 
to  a  railroad  company,  because  such  companies  are  essen- 
tially private  corporations.  On  the  other  hand,  it  is  held  in 
Indiana  an^d  in  Texas  that  there  may  be  such  dedication, 
and  that  acting  on  the  faith  of  a  verbal  agreement  to  give 
the  right  of  way  will  constitute  both  dedication  and  accept- 
ance. Sherlock  v.  LovisviUe,  N.  A,  &  C.  R.  Co.  (Ind.),  17 
N.  B.  171 ;  Texas  &  N.  O.  R.  Co.  v.  Sutor,  56  Tex,  496 ;  Texas 
&  P.  R.  Co.  V.  Oaines  (Tex.),  27  S.  W.  266;  Campbell  v. 
Indianapolis  &  F.  R.  Co.  (Ind.),  11  N.  E.  482.  There  is  a 
remarkable  paucity  of  authorities  determinative  of  the  point 
We  think  those  discussed  constitute  about  all,  and  that  addi- 
tional citations  on  the  point  have  no  bearing. 

Oovlding  v,  Shonquist,  159  Iowa  647,  holds  no  more  than 
that  title  to  real  property  may  not  be  acquired  merely  by 
open,  notorious  and  adverse  possession  for  the  statute  period. 

Hamilton  v.  Wright,  30  Iowa  480,  does  no  more  than 
announce  the  general  proposition  that  an  entry  by  one  with- 
out color  of  title  or  claim  of  ri(?ht  may  subsequently  become 
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adverse  by  his  acquiring  and  asserting  a  claim  of  title,  and 
that  the  statute  would  run  from  then,  and  does  not  touch 
whether  a  common-law  dedication  may  be  made  to  a  railroad 
corporation.  Its  only  other  holding  is  that  it  is  unnecessary 
to  take  and  hold  possession  under  both  color  of  title  and 
claim  of  right,  and  that,  to  constitute  the  fiiist,  a  paper  title 
is  necessary,  while  the  latter  may  exist  wholly  in  parol. 

Hargis  v.  Kansas  City,  C.  &  S.  R,  Co.  (Mo.),  13  S.  W. 
680;  Libhey  v.  Young,  103  Iowa  258;  CogsbiU  v.  Mobile  & 
G.  B.  Co.  (Ala.),  9  So.  512;  Florida  Southern  R.  Co.  v.  Lor- 
ing  (C.  C.  A.),  51  Fed,  932,  and  Campbell  v.  Indianapolis  & 
V.  R.  Co.  (Ind.),  11  N.  E.  482,  are  in  essence  holdings  that, 
where  a  railroad  company  enters  on  land  with  leave,  and 
constructs  and  runs  its  road  on  the  faith  of  the  license,  it  will 
be  presumed,  as  against  one  claiming  under  the  license,  in 
the  absence  of  any  limitation  to  the  contrary,  that  the  right 
of  way  thus  acquired  extended  to  the  full  statutory  width 
of  right  of  ways. 

While  Morgan  v.  Railroad  Co.,  96  U.  S.  716,  in  a  sense 
assumes  that  there  may  be  such  dedication,  by  proceeding  as 
though  there  were  power  to  make  it,  the  real  decision  is 
whether  a  dedication  made  by  plat  is  sufficiently  definite  and, 
therefore,  estops  the  revoking  of  the  dedication. 

Wickersliam  v.  Orr,  9  Iowa  253,  does  not  deal  with  a 
grant  to  a  railroad,  and  holds  that,  between  the  grantee  and 
a  third  party  claiming  an  interest  in  land  granted,  the  claim- 
ant may  show  a  parol  agreement  whereby  such  interest  was 
created ;  and  that,  while  the  authorities  are  not  entirely  uni- 
form nor,  in  many  cases,  free  from  obscurity,  they  hold  that, 
if  plaintiff  builds  a  wall  under  parol  license  from  the  owner, 
and  a  third  person  takes  part  of  the  lot  from  the  owner  with 
notice  of  such  license,  the  interest  may  not  be  revoked  by 
either  the  owner  or  his  grantee.  Des  Moines  <&  Ft.  D.  R.  Co. 
V.  Lynd,  94  Iowa  368,  is  a  grant  by  plat.  The  power  to  make 
a  common-law  dedication  is  not  the  subject  of  dispute,  but 
seems  to  be  assumed  by  all  parties. 
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It  is  said  in  Clark  v.  Wabash  R.  Co.,  132  Iowa  11,  at  14, 
by  way  of  argument  only,  that  one  method  of  acquiring  right 
of  way  is  by  prescription;  and  Htbbs  v,  C.  dk  S.  W.  B.  Co., 
39  Iowa  340,  and  Conger  v.  B.  <j^  8.  W.  B.  Co.,  41  Iowa  419, 
at  422,  hold  that,  though  plaintiff  knowingly  permits  defend- 
ant to  enter  on  his  land  and  build  its  road,  this  does  not  estop 
him  from  maintaining  an  injunction  to  restrain  defendant 
from  using  the  right  of  way  without  making  compensation 
therefor. 

As  the  point  is  given  no  great  consideration  by  appellee, 
and  in  view  of  the  condition  of  the  law  on  the  subject,  and 
of  the  fact  that  decision  may  be  reached  without  determining 
this  point,  we  do  not  make  it  the  basis  of  our  decision,  but 
confine  ourselves  to  an  investigation  of  whether,  under  all  the 
circumstances  disclosed  in  the  record,  appellant  has  estab- 
lished the  parol  gift  upon  which  it  relies. 

2. 
The  sole  evidence  on  what  was  done  is  that,  before  the 
track  was  laid,  the  roadmaster  of  appellant  met  Mr.  Simp- 
son,  of  Simpson-Mclntyre  &  Company.  They  went  over  the 
ground  where  the  engineers  had  set  stakes  to  mark  out  the 
line  of  the  switch,  and  thereupon,  Simpson  said:  ''The  land 
is  yours.  Go  ahead  and  take  it."  Upon  this,  the  roadmas- 
ter said  he  would  like  to  have  Simpson  go  with  him,  and  have 
him  say  what  he  wanted  in  regard  to  tracks.  Taking  these 
words  literally,  they  give  absolute  ownership  of  the  land,  not 
only  for  railroad  purposes,  but  for  any  purpose.  The  state- 
ment, ''The  land  is  yours.  Go  ahead  and  take  it,"  taken 
alone,  and  literally,  goes  beyond  what  appellant  now  claims 
for  it.  But,  as  seen,  it  does  not  stand  alone,  and  we  must  - 
resort  to  all  the  attendant  circumstances  that  throw  light 
upon  the  mutual  intent.  At  the  time  of  speaking,  there  was 
no  one  to  serve  with  the  proposed  switch  except  the  plant  of 
the  speaker,  and  he  had  no  interest  in  a  switch  except  to  get 
one  that  would  serve  his  plant;  and  it  may  well  be  said  that 
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the  statement  made  by  Mr.  Simpson  had  that  condition  in 
mind,  and  that  the  words  used,  which  may  so  easily  have 
been  enlarged  and  colored  through  the  lapse  of  time  since 
1892,  were  addressed  to  that  situation.  All  of  which  has  a 
most  material  bearing  on  whether  there  was  a  gift  of  land  in 
perpetuity  for  the  purpose  of  operating  the  proposed  switch 
tirack,  or  whether  what  was  done  was  not,  instead,  a  gift  of 
land  for  the  purpose  of  enabling  appellant  to  serve  the 
mutual  interest  of  Simpson-Mclntyre  &  Company,  so  long  as 
the  creamery  plant  had  any  interest  to  serve  by  having  a 
switch  track. 

There  was  no  occasion  for  plaintiff  to  literally  have  the 
title  to  the  land.  It  appears  further  that  appellant  never 
paid  taxes  on  this  land,  or  had  it  certified  to  the  auditor  as 
land  to  which  title  had  been  given  it;  that  appellee  and  his 
grantors  paid  the  taxes  ever  since  1892 ;  that,  when  Simpson- 
Mclnt3rre  &  Company  bought  the  land  in  order  to  carry  out 
its  agreement  with  appellant,  they  had  title  thereto  put  in 
their  name,  and  not  that  of  appellant.  And  in  Paragraph  3 
jof  cross-petition,  appellant  says,  after  stating  that  Simpson- 
Mclntyre  &  Company  should  procure  the  land  for  a  right  of 
way,  and  donate  it  or  convey  it,  and  that,  in  consideration 
thereof,  defendant  agreed  to  build  a  railway  track,  that 
**  defendant  agreed  to  build  a  railway  track  of  sufiScient 
length  to  reach  said  Simpson-Mclntyre  &  Company's  cream- 
ery, known  as  the  Diamond  Creamery  Company,  and  to  main- 
tain the  said  track  connected  with  said  creamery  while  the 
same  was  in  operation." 

The  argument  that  all  this  is  overcome  because  a  rail- 
road **is  naturally  a  perpetual  thing,"  and  it  must  be  pre- 
sumed also  that  a  perpetual  easement  was  intended  and  ac- 
cepted by  the  railway  company,  does  not  seem  x>€r8uasive. 
And  so  of  the  other,  that,  even  had  the  Diamond  Creamery 
Comjyany  no  further  use  for  railway  connection,  the  railway 
company  had  expended  a  large  sum  in  building  and  main- 
taining its  railroad ;  that  the  original  donor  got  railway  con- 
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nection  with  its  plant,  which  may  have  been  the  moving  cause 
for  the  gift  of  the  right  of  way,  and  what  he  contracted  for; 
and  that,  on  the  other  hand,  the  railway  company  aasomed 
the  obligation  of  maintaining  and  operating  its  railroad  in 
perpetuity.  What  induced  the  railroad  company  to  act,  and 
how  much  that  cost  it,  is  no  proof  of  what  contract  was  made. 
In  the  last  analysis,  it  is  its  position  that,  if  one  have  a  rail- 
road build  a  switch  to  his  bam  as  the  only  terminal,  and  the 
rails  stay  more  than  10  yeara,  it  may  thereafter  make  that 
switch  part  of  its  main  line,  to  serve  some  town  built  after 
the  switch  was  laid  down.  It  is  not  straining  to  put  the 
claim  made  within  the  class  of  cases  that  requires  clear,  defi- 
nite and  satisfactory^  proof,  where  title  to  land  is  to  be 
changed  by  oral  gift  We  think  appellant  has  failed  to  estab- 
lish the  gift  it  claims. 

III.  Appellant  points  out  the  open  and  notorious  use 
it  made  of  the  switch- by  operating  its  trains  upon  it,  and  the 
expenditures  in  making  and  maintaining  the  track.  It  in- 
o    A,s.r-«»«««— ««   sists  that  this  gave  notice  of  adverse  claim 

2.    ADVERSE  POSSHJS-  ° 

amTrequisues :  ^^^^  ^^  ^^  *^®  Statute  to  running.  Part  of 
nlfti?e  of *chLim :  the  argument  rests  upon  cases  like  Clark  v. 
vlAiwaTei^l^^''  Gilbert,  39  Conn.  94,  95,  Schafer  v.  Hamr 
'"^''^*  (Mich.),  35  L,  R.  A.  835,  Vamiest  v.  FUm^ 

ing,  79  Iowa  638,  and  possibly  WickersJiam  v,  Orr,  9  Iowa 
253,  which,  in  effect,  hold  that,  where  possession  is  taken  un- 
der a  parol  gift,  the  donor  of  necessity,  knows  that  use  there- 
after is  adverse.  It  suffices  to  say,  we  have  found  there  was 
no  parol  gift,  and  that  none  of  these  were  decided  under  such 
statute  as  we  now  have.  We  are  cited  to  many  authorities  for 
the  general  proposition  that  certain  acts  of  ownership  openly 
and  notoriously  done  for  the  requisite  period  will  make  a 
prescriptive  title,  and  be  sufficient  notice  to  set  the  statute  to 
running.  3  Elliott  on  Railroads,  Sections  947,  948;  Crary 
V.  Goodman,  22  N.  Y.  170 ;  Eldridge  v.  Kenning,  12  N.  T.  S. 
693;  Murray  v.  Hoyle  (Ala.),  9  So.  368;  Campbell  v.  Indian- 
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apolis  &  F.  B.  Co.  (Ind.),  11  N.  E.  482.  Many  more  may  be 
found,  but  they  do  not  rule  the  question  at  issue.  When  all 
is  said,  the  notice  consisted  of  patent  use.  Use  for  tUe  first 
12  years  certainly  did  not  advise  that  the  right  was  claimed 
to  use  the  switch  after  the  creamery  plant  had  gone  out  of 
existence,  or  an  assertion  of  right  to  use  for  the  service  of 
others  than  the  creamery  company;  for,  during  the  first  12 
years  the  company  was  operating,  there  was  no  one  but  the 
creamery  company  to  serve.  Whatever  cases  cited  may  do 
about  it,  our  decision  is  controlled  by  Section  3004  of  the 
Code,  which  provides  that,  in  actions  in  which  title  to  an 
easement  in  real  estate  is  claimed  by  virtue  of  adverse  pos- 
session for  the  period  of  10  years,  ''the  use  of  the  same  shall 
not  be  admitted  as  evidence  that  the  party  claimed  the  ease- 
ment as  his  right,  but  the  fact  of  adverse  possession  shall  be 
established  by  evidence  distinct  from  and  independent  of  its 
use,  and  that  the  party  against  whom  the  claim  is  made  had 
express  notice  thereof."  We  said  of  this  section,  in  Preston 
v.  Hull,  77  Iowa  309,  that,  where  it  is  not  claimed  there  had 
been  adverse  use  of  a  flow  of  water  for  10  years,  and  there  is 
no  evidence  other  than  the  mere  use,  and  none  that  defend- 
ant had  express  notice,  the  claim  was  adverse, — that,  under 
the  provisions  of  this  section,  plaintiff  acquired  no  right  to 
continue  the  flow  of  water  on  defendant's  land. 

We  decline  to  assume  that  Erickson  v.  Johnson,  172  Iowa 
12,  intends  to  repeal  a  statute,  and  find  it  does  not  attempt 
it.  It  deals  with  acts  constituting  notice,  and  says,  merely 
by  way  of  argument: 

**Some  of  the  cases  go  so  far  as  to  hold  that  where  pos- 
session is  so  open  and  notorious  as  to  raise  a  presumption  of 
disclaimer  of  title,  actual  notice  need  not  be  shown,  and  that 
disclaimer  of  the  title  of  the  defendant  and  ouster  may  be 
implied  from  open  and  notorious  possession." 

On  exanunation,  it  will  be  found  that  the  case  really  in- 
volves the  rule  that,  where  one  cotenant  makes  or  openly 
takes  under  a  deed  conveying  all,  it  constitutes  a  repudiation 
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of  the  trust  relation.  Be  that  as  it  may,  it  is  dearly  a  case 
within  the  other  rule  that,  where  there  is  a  gift  or  grant,  the 
grantoiB  must,  of  necessity,  know  that  use  thereafter  is  ad- 
verse. We  say  therein  that  we  shall  not  attempt  to  review 
the  cases,  but  that  some  of  them  hold  that  where,  as  is  the 
case  between  Erickson  and  Johnson^  a.  person  takes  posses- 
sion of  land  under  a  deed,  the  fact  that  he  pays  the  taxes, 
breaks  up  the  land,  tiles  the  land,  erects  buildings,  makes 
improvements  thereon,  cultivates  the  land  year  after  year, 
pays  off  the  mortgages,  mortgages  and  remortgages  the  prem- 
ises, makes  application  for  mortgages  in  which  he  claims  abso- 
lute ownership,  pays  ditch  taxes,  and  openly  claims  to  be  the 
owner  of  such  land  for  a  period  of  10  years,  with  the  knowl- 
edge of  a  cotenant,  such  possession  is  adverse,  and  the  stat- 
ute of  limitations  runs  as  against  such  cotenant.  The  case 
is  not  authority  for  a  claim  that  the  mere  use  of  a  switch 
track,  under  the  conditions  disclosed  in  this  record,  was  suf- 
ficient notice  under  this  statute  to  initiate  title  by  adverse 
possession. 

2. 

It  should  be  added  that  possession  was  taken  and  use 
had  upon  consent ;  that,  at  the  time  consent  was  given,  it  was, 
of  necessity,  for  the  benefit  of  the  creamery  company;  that 
the  track  was  not  used  for  the  benefit  of  anyone  else  until 
late  in  the  fall  of  1904  or  the  spring  of  1905 ;  that,  therefore, 
waiving  all  else,  the  use  for  the  first  12  years  was  not  only 
permissive,  but  entirely  in  harmony  with  the  idea  that  the 
only  right  to  use  claimed  was  to  serve  the  creamery  company ; 
wherefore,  the  statute  of  limitations  did  not  start  during  the 
first  12  years.  And  if  it  be  conceded  that  the  statute  could 
run,  and  prescriptive  title  could  be  made  as  to  the  use  for  the 
benefit  of  the  industries  subsequently  built  upon  the  switch 
line,  such  use,  at  all  events,  did  not  continue  for  10  years 
prior  to  the  bringing  of  suit,  on  August  30,  1913,  because  the 
additional  industries  were  created  in  the  summer  of  1907. 
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3. 

As  to  the  claim' that  possession  for  more  than  20  years 

by  a  railway  raises  a  presumption  that  such  possession  was 

under   claim    of   right,    and    adverse,  Alexander  v.  Oibbon 

8.  ADVERSE P088E8-  ^^'  C.),  24  S.  E.  748,  holds  thc  presumption 

and^requSitee :    ^  *^*^  posscssion  of  land  Unexplained  is  ad- 

resSon^pre^"'    verse.    So  far  from  so  holding,  Atkinson  v. 

sumpuon.  g^.^j^  ^y^^^  24  g.  E.  901,  holds  that  there 

is  no  presumption  that  adverse  possession  once  proved  con- 
tinues until  the  contrary  appears,  but  its  continuance  for 
the  statutory  period  under  a  claim  of  color  of  title  must  be 
proved.  Barnes  v.  Light  (N.  Y.),  22  N.  E.  441,  is  that,  in 
ejectment,  where  there  is  testimony  that  plaintiff  and  his 
grantors  had  cultivated  a  portion  of  land  in  dispute  for  .over 
20  years,  and  that  from  another  portion  they  had  occasion- 
ally cut  wood  and  timber,  and  had  maintained  a  fence  sep- 
arating such  tract  from  the  lands  of  defendant,  it  is  a  iwry 
question  whether  such  testimony  is  sufficient  to  uphold  a  title 
by  adverse  possession,  and  that  in  such  case  it  is  not  neces- 
sary for  plaintiff  to  show  that  he  ever  made  claim  of  title  to 
the  land  by  word  of  mouth.  And  this  case  cites  La  Frombois 
V,  Jackson,  8  Cow.  (N.  Y.),  at  603,  for  the  statement  that: 

**The  actual  possession  and  improvement  of  the  prem- 
ises as  owners  are  accustomed  to  possess  and  improve  their 
estate,  without  any  payment  of  rent  or  recognition  of  title 
in  another  .  .  .  ,  will,  in  the  absence  of  all  other  evi- 
dence, be  sufficient  to  raise  a  presumption  of  his  entry  and 
holding  as  absolute  owner,  and,  unless  rebutted  by  other  evi- 
dence, will  establish  the  fact  of  a  claim  of  title." 

To  this  is  added  that  possession,  accompanied  by  the 
usual  acts  of  ownership,  is  presumed  to  be  adverse  until  shown 
to  be  subservient  to  the  title  of  another.  The  only  holding 
of  WoUman  r.  ReuUe  (Wis.),  80  N.  W.  919,  is  that  notori- 
ous, uninterrupted  and  unexplained  possession  for  20  years 
up  to  a  fence,  is  adverse  as  well  against  the  neighbor  across 
the  fence  as  against  anyone  else.    Bishop  v,  Bleyer  (Wis.), 
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81  N.  W.  413,  is  that,  where  a  purchaser  was  shown  a  tract 
enclosed  by  fences  which  were  supposed  to  enclose  the  tract 
purchased,  and  he  went  into  possession,  and  held  open,  vis- 
ible and  notorious  possession  between  the  lines  of  his  fences 
for  40  years,  supposing  it  was  the  land  conveyed  by  his  deed, 
— ^that,  notwithstanding  he  disclaimed  all  land  not  included 
in  his  deed,  he  was  entitled  to  the  land  between  the  fences, 
as  against  the  legal  owner,  in  the  absence  of  evidence  that 
the  possession  was  permissive  or  subservient  to  his  title.  We 
fail  to  see  how  these  repeal  our  statute. 

4. 

Appellee  does  not  elaim  the  rails  and  ties  and  fence,  and 
asks  nothing  except  that  the  easement  terminate.  This  dis- 
tinguishes this  case  from  Beatty  v.  Gregory,  17  Iowa  109. 

IV.    Des  Moines  &  Ft.  P.  R.  Co.  v.  Lynd,  94  Iowa  369, 

works  out  an  estoppel,  part  of  which  rests  on  pajinent  of 

taxes  and  a  construction  of  the  improvements ;  but  these  acts 

4  Estoppel*  followed  dedication  by  plat,  and  acquiescence 

p2i":  ^topSSi'"'^"  in  what  the  plat  shows.    How  does  this  sus- 

nonccSn^iafn-      tain  a  plea  of  estoppel  resting  on  injury  to 

those  who  built  after  the  canning  plant  ex- 
isted, or  after  same  had  been  abandoned  ?  If  the  plaintiff  is 
not  affected  by  a  parol  gift,  and  had  no  proper  notice  of 
adverse  use,  the  fact  that  others  than  defendant  will  suffer, 
does  not  affect  plaintiff.  At  all  events,  this  is  an  estoppel 
which,  if  it  were  conceded  that  the  others  have  the  right  to 
invoke,  it  would  not  be  easy  to  understand  how  defendant 
may  build  an  estoppel  out  of  the  claim  that  someone  other 
than  it,  and  who,  so  far  as  the  record  shows,  is  not  complain- 
ing, will  else  be  injured. 

It  is  our  judgment  that  the  decree  below  should  be,  and 
it  is, — Affirmed. 

Oatnor,  C.  J.,  Lajw)  and  Evans,  JJ.,  concur. 
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W.  L.  Van  Meter,  Appellee,  v.  City  op  Tipton,  Appellant 

(and  two  other  cases). 

MUKIdPAL  COBPOSATIONS:  Public  Improvements— Assesfonent 
— AppeaL  Appeals  from  special  assessments  can  only  be  (effected 
by  the  filing,  within  10  days  from  the  date  of  the  levy^  of  a  oosi 
bond,  and  the  approval  thereof  by  the  mayor  or  city  clerk.  Thes^ 
requirements  are  mandatory. 

Appeal  from  Cedar  District  Court. — W.  N.  Tbeichlbe, 

Judge. 

Tuesday,  September  19,  1916. 

Bbheabino  Denied,  Saturday,  January  13,  1917. 

All  three  of  the  foregoing  cases  involve,  under  the  de- 
cision arrived  at,  the  single  question  whether  an  appeal  was 
duly  perfected  from  certain  assessments  made  by  the  defend- 
ant city  against  the  property  of  appellees,  on  February  18, 
1914.  A  motion  to'  dismiss  appeal  interposed  by  the  defend- 
ant in  each  case  was  overruled,  and  hence  this  appeal. — 
Reversed, 

J.  C,  France,  for  appellant. 

Sharon  dk  Higgins  and^W.  O.  W.  Oeiger,  for  appellees. 

Salinger,  J. — ^According  to  a  petition  in  equity  filed  by 
appellees,  each  of  them  prepared  and  submitted  a  bond  for 
costs,  to  which  the  affidavit  of  the  surety  recited  that  the 

surety  was  a  resident  of  the  state,  was  worth 
po^TK>Nfii':?t£^  $200  beyond  the  amount  of  his  debts,  and  had 
ments :  assess-    property  in  the  state  liable  to  execution  equal 

ment :  appeal. 

to  the  sum  of  $100.    It  appears  by  the  affi- 
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davit  of  the  city  clerk  that,  on  the  26th  day  of  February, 
1914,  each  of  the  appellees  appeared  at  his  office  and  pre- 
sented said  bond  for  filing;  that  he  then  informed  plaintiff 
that  the  bond  tendered  was  not  in  sufficient  amount;  that 
the  sureties  were  not  sufficient;  and  that  he  would  not  and 
could  not  approve  the  same  until  sufficient  sureties  were  ob- 
tained, in  a  larger  sum  than  the  one  named  in  the  proposed 
bond.  And  he  also  informed  than  that  they  had  until  the 
night  of  February  28th  to  file  a  proper  bond,  if  they  wished 
to  appeal.  He  says  no  other  or  different  bond  or  sureties 
were  furnished  or  offered,  arui  no  bond  was  filed  by  them 
or  approved  by  him.  There  seems  to  be  no  dispute  as  to 
these  matters.  The  sole  avoidance  of  the  appellees  is  the 
assertion  that  the  clerk  acted  arbitrarily  and  fraudulently, 
and  that,  at  worst,  there  is  here  nothing  but  a  defective 
bond.  We  are  constrained  to  hold  otherwise.  We  are  com- 
mitted to  the  rule  that  no  appeal  lies  from  such  assessments 
except  as  provided  by  statute,  and  that  such  statute  must  be 
strictly  complied  with;  that,  to  effect  an  appeal,  there  must, 
among  other  things,  be  filed  a  bond  for  costs,  to  be  fixed  and 
approved  by  either  city  clerk  or  mayor  {City  of  Fairfield  v, 
Jefferson  County,  168  Iowa  623) ;  and  that  the  requirement 
to  file  cost  bond,  to  be  fixed  and  approved  by  either  mayor 
or  clerk  within  10  days,  is  mandatory,  and  the  appeal  is  not 
perfected  without  the  filing  of  the  bond  within  the  required 
time.  JoJiannsen  v.  City  of  Colfax,  161  Iowa  502.  These 
cases  seem  to  us  to  rule  this. 

We  have  no  occasion  to  pass  upon  what  the  effect  would 
be  had  there  been  fraudulent  or  arbitrary  conduct  on  part 
of  the  clerk,  and  no  opportunity  to  get  an  approval  by  the 
mayor.  Nothing  appears  to  indicate  that  the  mayor  could 
not  have  been  applied  to,  and,  moreover,  there  were  two  days 
wherein  to  follow  the  suggestions  made  by  the  clerk  before 
time  for  perfecting  appeal  had  lapsed. 

The  court  below  should  have  sustained  the  motion  to  dis- 
miss these  appeals.     In  view  of  this  disposition  of  the  cases, 
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it  becomes  immaterial  whether  the  ruling  on  a  motion  to 
strike,  which  motion  was  interposed  subject  to  the  motion  to 
dismiss  appeal,  was  right. — Beversed. 

Gaynob,  C.  J.,  Ladd  and  Evans.  JJ.,  concur. 


Bailet  Stats  Bank^  Appellant,  y.  Otto  Heinse  et  al.. 

Appellees. 

DBBDS:  Becosdlng— Falliixe  to  Eecord  Contracts  Affecting  Beal 
Estate— Sabsequent  Puzchasers.  An  assignee  of  a  contract  which 
affects  real  estate  must  record  the  same  in  order  to  be  protected 
against  subsequent  purchasers  of  the  real  estate,  for  a  valuable 
consideration,  without  notice.     (Sec.  2025,  Code,  1897.) 

PRINCIPLE  APPLIED:  Heinse  agreed  in  writing  to  sell  his 
lands  to  Lessenich.  This  contract  was  at  once  recorded.  Lessen ich 
attempted  to  rescind  the  contract,  and  thereby  lie  and  Heinse  be- 
came involved  in  litigation.  Later,  and  during  the  pendency  of 
this  litigation,  Heinse,  for  value,  assigned  his  interest  in  this  con- 
tract to  the  Bailey  State  Bank.  The  hank  did  not  reoord  this 
assignment.  Still  later,  Heinse  for  a  valuable  consideration  sold 
all  his  interest  in  said  lands  to  Hedrick,  who  knew  of  the  contract 
between  Heinse  and  Lessenich,  but  had  no  knowledge  that  Heinse 
had  assigned  the  contract  to  the  bank.  Neither  Hedrick  nor  the 
bank  had  so  far  been  in  possession  of  the  land.  Lessenich  aban- 
doned his  attempt  to  rescind.  In  a  controversy  between  Hedrick 
and  the  bank,  Held  Hedricks'  rights  were  superior  to  those  of  the 
bank. 

Appeal  from  Ida  District  Court. — M.  E.  Hutchison,  Judge. 

Monday,  January  15,  1917. 

Judgment  for  the  defendant  in  the  court  below.  .  Opin- 
ion states  the  facts. — Affirmed. 

Earl  Edmunds  and  Henderson  ds  Fribourg,  for  appel- 
lant. 

Johnston  Bros.,  C.  W.  Piersol  and  Oriffin  &  Page,  for 
appellees. 
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Gaynob,  C.  J. — On  the  7th  day  of  September,  1911,  Otto 
Heinse,  one  of  the  defendants,  and  L.  C.  Lessenich,  the  other 
defendant,  entered  into  a  written  agreement  for  the  sale  of 

certain  lands  owned  by  Heinse,  by  the  terms 

Dbbds  :  record-        -      -i  •  •!_   xi.  •  j  tt  •  i  j         j  j  a 

ing:  failure  to     of  which  the  said  Heinse  sold  and  agreed  to 

record  contracts 

affecting:  real      deliver  to  Lessenich  a  deed  to  the  premises 

estate :  subse- 
quent pur-  covered  by  the  contract,  on  the  1st  day  of 

chasers. 

March,  1912.  The  consideration  named  in 
the  contract  was  $18,400.  This  contract  was  duly  acknowl- 
edged and  recorded  on  the  3d  day  of  October,  1913.  At  the 
time  of  the  making  of  said  contract,  Lessenicli  turned  over 
to  Heinse  an  automobile  valued  at  $4,000,  and  agreed  to  pay 
$2,500  by  March  1,  1912,  and  assumed  a  mortgage  indebted- 
ness against  the  land.  It  further  appears  that,  on  Decem- 
ber 13,  1912,  Heinse  was  indebted  to  the  plaintiff  bank  in 
the  sum  of  $2,407.08,  with  interest,  evidenced  by  a  promissory 
note ;  that,  on  the  2d  day  of  January,  1913,  to  secure  an  ex- 
tension of  the  note  and  to  secure  the  same^  Heinse  assigned 
his  interest  in  said  contract  with  Lessenich  to  the  plaintiff 
bank,  and  guaranteed  that  there  was  due  at  that  time  on  said 
contract,  the  sum  of  $2,500,  with  interest;  that,  at  the  time 
this  assignment  was  made,  Heinse  and  Lessenich  were  en- 
gaged in  litigation  over  this  contract,  Lessenich  claiming  a 
right  to  rescind.  This  assignment  was  neither  acknowledged 
nor  recorded. 

On  May  6,  1913,  Otto  Heinse  and  wife  executed  and  de- 
livered  to  the  defendant  Hedrick  a  special  warranty  de6d  lor 
the  land  covered  by  the  Lessenich  contract,  in  substance  as 
follows : 

* '  In  consideration  of  $2,580  in  hand  paid  by  D.  H.  Hed- 
rick, we  do  hereby  sell  and  convey  unto  said  Hedrick  and  to 
his  heirs  and  assigns,  the  following  described  premises." 
Here  follows  a  description  of  the  property  in  controversy. 
''And  we  do  hereby  covenant  with  the  said  Hedrick  to  war- 
rant and  defend  the  said  premises  only  against  the  claims 
of  all  persons  claiming  by,  through  or  under  us,  except  as 
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against  taxes  and  purchasers  at  tax  sales.  And  the  grantor 
aforesaid  hereby  relinquishes  all  contingent  rights,  including 
the  right  of  dower,  which  they,  or  either  of  them,  may  have 
in  said  land." 

This  deed  was  duly  acknowledged  and  filed  for  record 
on  the  14th  day  of  June,  1913. 

The  controversy  here  is  between  the  Bailey  State  Bank, 
claiming  under  their  assignment  of  the  Lessenich  contract, 
and  Hedrick,  clain^ng  under  this  deed.  The  court  found  in 
favor  of  Hedrick.  Neither  party  had  ever  been  in  the  pos- 
session of  the  land.  At  the  time  Hedrick  took  his  deed  from 
Heinse,  he  had  no  notice  of  the  assignment  of  the  Lessenich 
contract  to  the  plaintiff.  He  had  no  notice  that  Heinse  had 
parted  with  any  interest  in  the  land,  except  as  evidenced  by 
the  Lessenich  contract.  Whatever  right  the  bank  has  in  the 
land  must  be  worked  out  through  the  Lessenich  contract  The 
suit  brought  by  Lessenich  to  rescind  the  contract  was  aban- 
doned. So  far  as  this  record  now  stands,  Lessenich 's  rights 
are  measured  by  his  contract  with  Heinse.  All  the  rights 
that  plaintiff  succeeded  to  by  the  assignment  were  the  rights 
of  Heinse  in  his  contract  with  Lessenich. 

Much  learning  has  been  expended  in  an  effort  to  deter- 
mine what  Lessenich 's  rights  were  in  the  land  at  the  time  this 
assignment  was  made.  The  contract  was  never  set  aside. 
The  Lessenich  contract  was  in  full  force  at  the  time  this  case 
was  tried,  and  whatever  rights  Lessenich  had  under  the  con- 
tract were  in  full,  force,  and  whatever  rights  were  conferred 
upon  his  grantor  in  the  contract,  nothing  further  appearing, 
passed  to  the  assignee,  the  plaintiff  in  this  case.  Nothing 
further  appearing,  plaintiff  in  this  case,  as  between  it  and 
Heinse,  took  the  place  of  Heinse  under  the  contract. 

The  trouble,  however,  with  plaintiff's  contention  is  that 
the  assignment  of  the  Lessenich  contract  to  the  plaintiff  was 
never  placed  on  record,  and  Hedrick,  at  the  time  he  took 
his  deed,  had  no  notice  or  knowledge  that  Heinse  had  as- 
signed his  interest  in  the  contract  to  the  plaintiff.    So  it  is 
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^  immaterial,  so  far  ss  this  controversy  is  coacerned,  whether 
Lessenich  had  a  right  to  rescind  the  contract  or  not.  He 
brought  his  action  to  rescind,  and  the  action  was  dismissed. 
He  never  did,  in  fact,  rescind  the  contract.  Heinse  never 
agreed  to  any  rescission,  and  it  is  nqt  shown  that  Lessenich 
had  any  right  to  rescind.  It  takes  two  parties  to  make  a 
rescission.  There  must  be  a  meeting  of  the  minds.  But, 
however  that  may  be,  the  Lessenich  contract  was  never  in 
fact  rescinded.  Plaintiff  is  claiming  under  it  as  the  assignee 
of  Heinse,  and  he  must  stand  or  fall  upon  that  contract^  and 
the  rights  acquired  by  his  assignment.  Hedrick  stands  upon 
his  deed. 

The  only  question  is  whether  Hedrick  had  notice  of  this 
assignment  and  of  the  plaintiff's  rights  acquired  under -the 
assignment,  at  the  time  he  took  his  deed.  Section  2925  of 
the  Code  of  1897  provides: 

'*No  instrument  affecting  real  estate  is  of  any  validity 
against  subsequent  purchasers  for  a  valuable  consideration, 
without  notice,  unless  recorded  in  the  office  of  the  recorder 
of  the  county  in  which  the  same  lies.'* 

As  plaintiff's  assignment  was  not  recorded,  and  as  the 
record  discloses  that  Redrick  had  no  notice  of  plaintiff's 
claim  as  between  Hedrick  and  the  plaintiff,  Hedrick 's  claim 
must  take  precedence,  and  the  court  so  held.  In  this  we  think 
the  court  was  right,  and  is  affirmed. — Affirmed, 

Ladd,  Evans  and  Salinger,  JJ.,  concur. 


Commercial  Savings  Bank,  Appellant,  v.  Brooklyn  Lum- 
ber &  Grain  Company  et  al..  Appellees. 

CHATTEL   MOBTaAGfrES:     Lien   and   Pliority— Notice— Want   of 

1    Notice — ^Evidence-— Sul&ciency.     That  an  execution  creditor  did 

not,  prior  to  his  levy,  have  actual  notice  of  the  existence  of  a 

chattel   mortgage,  is  sufficiently  shown,   in  the  first  instance,  by 

testimony  to  that  effect  by  such  creditor's  general  manager. 
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CHATTEL  MOBTGAGES:    Iilen  and  Pxlozity— Desdiptlon  of  Prop- 

2  erty — Sufficiency  to  Impart  Notice.  Oonstructiye  notice  of  the 
eziBtence  ol  a  chattel  mortgage,  duly  recorded,  is  not  imparted  to 
the  world  by  a  property  description  which  may  be  applied  to  any 
of  a  claaSy  toithout  anything,  to  single  out  the  particular  property 
in  question  from  other  property  of  the  same  class, 

PRINCIPI^K  APPLIED:  The  property  covered  by  a  chattel 
mortgage  wa£f  described  as/ 

"One  Regal  Under-slung  Model  'N'  roadster  automobile.  Now 
in  the  possession  of  the  mortgagor  and  usually  kept  at  his  place 
of  business  in  Bro<*lyn,  Iowa,  and  owned  by  the  mortgagor." 

The  "model"  should  have  been  designated  as  "M"  instead  of 

The  mortgagor  resided  and  was  doing  business  at  Brooklyn,  and 
the  mortgage  was  promptly  recorded  in  the  county  in  which  Brook- 
lyn was  situated.  While  the  car,  prior  to  the  execution  of  the 
mortgage,  had  been  kept  and  used  by  the  mortgagor  at  his  place 
of  business  in  Brooklyn,  yet,  when  the  mortgage  was  executed, 
the  car  was,  and  for  some  four  months  had  been,  in  a  garage  at 
Marshalltown  for  repairs,  and  it  remained  there  for  some  five 
months  after  the  mortgage  was  executed,  when  it  was  levied  on 
by  an  execution  creditor  of  the  mortgagor,  which  creditor  had  no 
actual  notice  of  said  mortgage.  Held  that,  irrespective  of  the 
error  in  designating  the  model  as  **N,"  the  description  simply 
designated  a  general  class,  with  nothing  to  point  out  which  one 
of  such  class  was  intended,  and  therefore,  and  in  view  of  the  non- 
possession  of  the  car  by  the  mortgagor,  the  mortgage  imparted  no 
constructive  notice  to  the  execution  creditor. 

CHATTEL  MOBTGAGES:    Lien  and  Priozity— Deaciiption  of  Prop* 

3  erty— Incorrect  Statement — ^Effect.  A  clause  in  a  chattel  mort- 
gage which,  if  true,  would  aid  in  the  description  of  the  property, 
but  which  is  in  fact  untrue,  cannot  be  said  to  furnish  anv  aid  in 
ascertaining  the  particular  property  covered  by  the  mortgage.  So 
held  as  to  an  incorrect  statement  as  to  the  possession  by  the 
mortgagor. 

CHATTEL  MOBTGAGES:    Lien  and  Priority— Description  of  Prop- 

4  erty — ^Parol  Evidence  to  Aid — Competency.  Parol  testimony  con- 
cerning inquiries  not  suggested  by  a  chattel  mortgage  is  incom- 
petent. . 

Appeal  from  Poweshiek  District  Court. — K.  E.  Willcockson, 

Judge. 

Monday,  jAmiARY  15,  1917. 
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Suit  to  foreclose  a  chattel  mortgage  resulted  in  the  dis- 
missal of  the  petition.    Plaintiff  appeals. — Affirmed, 

Henry  NegMs,  for  appellant.^ 
J7.  M.  Reed,  for  appellees. 

Ladd,  J. — In  June,  1913,  B.  R.  Stiles  moved  to  Brooklyn, 
and  there  engaged  in  the  garage  and  automobile  busiiiesB. 
He  purchased  a  Model  M  Segal  Underslung  automobile,  Sep- 
tember 5,  1913,  using  it  in  demonstrating  for  a  while,  and 
started  to  South  Dakota  October  5th.  He  did  some  livery 
business  on  the  way  back  to  replenish  his  funds,  and,  having 
broken  the  car  a  short  distance  from  Marshalltown,  drove 
to  a  garage  there  and  left  it  for  repairs,  in  the  latter  part 
of  November.  On  February  6,  1914,  he  executed  a  chattel 
mortgage  to  the  plaintiff  securing  an  indebtedness  to  it  of 
$500,  less  a  payment  of  $92.75,  describing  the  vehicle  as: 

"One  Eegal  Underslung  Model  *N'  roadster  automobile. 
Now  in  the  possession  of  the  mortgagor,  and  usually  kept  at 
his  place  of  business  in  Brooklyn,  Iowa,  and  owned  by  the 
mortgagor." 

This  instrument  was  duly  recorded  in  Poweshiek  County 
(in  which  Brooklyn  is  located)  the  day  after  its  execution. 
The  Brooklyn  Lumber  &  Grain  Company  recovered  judgment 
against  Stiles  for  $160.25  in  the  superior  court  of  Grinnell, 
April  21, 1914,  caused  a  transcript  thereof  to  be  filed  with  the 
clerk  of  the  district  court  of  Poweshiek  County,  and  an  exe- 
cution to  issue  to  the  sheriff  of  Marshall  County,  which  was 
levied  on  said  automobile  in  July  of  the  same  year,  in  tie 
garage  in  Marshalltown  where  left  by  Stiles,  as  *'One  Model 
(M)  Regal  Roadster,  Motor  No.  6826,  car  No.  6599,  stored 
in  the  W.  H.  Emery  garage,  Marshalltown,  Iowa.'*  The  par- 
ties stipulated  that  the  automobile  be  sold  by  the  sheriff,  and 
that  storage  and  expenses  of  sale  be  deducted  from  the  pro- 
ceeds, and  the  balance  be  deposited  in  the  Poweshiek  County 
Savings  Bank  to  abide  the  outcome  of  this  litigation.    This 
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was  done,  and  $241.75  was  realized  and  deposited  in  pursu- 
ance of  this  stipulation.  The  only  issue  is  whether,  under 
the  facts  as  recited,  the  Brooklyn  Lumber  &  Grain  Company 
was  charged  by  the  record  with  constructive  notice  of  the 
existence  of  the  mortgage. 

L    The  manager  of  the  lumber  company  testified  that 
1.  chattklmort-  ^®  ^^^  ^^  knowledge  of  the  existence  of  the 
Srtortty!*^)?^^:  mortgage.    This  sufficiently  proved  want  of 
^dence:*in-^*    actual  notice  thereof.    Des  Moines  Savings 
c  ency.         Bank  V.  Arthur,  163  Iowa  205. 
II.    The  description  of  the  automobile  was  defective.    To 
say  that  it  was  a  roadster,  or  of  a  particular  make, — ^as 
"underslung,"— or  of  a  designated  model,  would  aid  in  iden- 
tification no  more  than  the  color  of  a  horse, 
*  GAOEs^^enand   or  its  age  or  weight;  for  presumably  there 

Driorlty  *  dc** 

Bcriptioiiof         are  more  than  one  of  the  kind  described. 

property ;  insuf- 

flciCTicy  to  im-     Moreover,    the  model  appears  to  have  been 

part  notice. 

stated  as  *'N"  in  the  mortgage,  whereas  it 
was  **M''  when  levied  on.  That  such  a  description  is  insuf- 
ficient for  the  purposes  of  identification  appears  from  Barrett 
V,  Fisch,  76  Iowa  553,  where  merely  the  color  and  age  of  the 
horse  were  stated;  Ormsby  v,  Nolan,  69  Iowa  130,  where  a 
bugg}'  was  described  as  open,  with  fills,  new,  made  and 
bought  of  Taylor,  of  a  place  named ;  Oilchrisi  v.  McGTiee,  98 
Iowa  508,  where  the  description  was,  **one  pair  of  wagon 
scales  in  Waterville,  Iowa."  See  also  Packers  Nai.  Bank  v. 
Chicago,  M.  &  St.  P.  B.  Co.,  122  Iowa  503 ;  Des  Moines  Nat. 
Bank  v.  Council  Bluffs  Sav.  Bank,  150  Fed.  301. 

A  description  that  may  be  applied  to  any  of  a  class, 
without  anything  indicated  to  single  it  out  from  such  class, 
is  uniformly  held  to  be  insufficient  for  the  purpose  of  identi- 
fication in  a  chattel  mortgage.  The  number  of  the  car,  or 
possibly  the  number  and  kind  of  motor  therein,  might  have 
been  enough  to  do  this.  So  too,  if,  in  addition  thereto,  other 
facts  or  circumstances  had  been  inserted,  as  that  the  article, 
vehicle  or  animal  was  the  only  one,  or  was  one  of  several 
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owned  by  or  in  the  possession  of  the  mortgagor  at  a  place 
named,  which,  with  inquiry,  would  enable  anyone  to  ascer- 
tain what  was  intended,  the  description  must  have  been  up- 
held as  sufficient.  SheUhammer  v.  Jones,  87  Iowa  520 ;  King 
V,  Howell,  94  Iowa  208. 

Had  the  car  been  in  the  possession  of  the  mortgagor, 
and  usually  kept  as  stated  in  the  mortgage^  the  clause  so 
stating    might    have  saved  the  instrument;  for  reasonable 

inquiry  must  have  discovered  the  automobile 

3.    ChATTBL  MORT-     •     J  -I     J         T*     X    'a.  X    xT-  •        "L* 

GAGES :  Hen  and   intended.    But  it  was  not  then  in  his  posses- 
scriptioii  of         siou,  nor  had  it  been  for  four  months  previ- 

property  :  Incor- 
rect statement :   ous  to  the  execution  of  the  mortgage.     Nor 

can  it  be  said  to  have  usually  been  kept  at 
his  place  of  business.  Neither  the  statement  concerning  pos- 
session nor  where  usually  kept  furnished  a  clue  for  the  iden- 
tification of  the  vehicle.  Of  course,  by  possession  is  not 
meant  that  it  must  have  always  been  in  his  manual  control, 
nor  must  it  have  been  always  at  his  place  of  business.  All 
essential  was  that  it;  be  in  possession  and  keeping  as  auto- 
mobiles are  ordinarily  kept  and  possessed.  As  said,  the  v^ 
hide  had  been  out  of  the  mortgagor's  actual  possession  and 
keeping  in  the  sense  the  words  were  employed  in  the  mort- 
gage for  more  than  four  months,  and  the 
'  G^Bs'-^en  a^  clausc  with  reference  thereto  cannot  be  said 

priority '  de" 

scriptioii  of         to  havc  fumishcd  any  aid  to  ascertaining 

property :  parol  , 

evidence  to  aid :  the  particular  automobilc  pledged.    The  tes- 

competency.  ^  x-       o 

timony  that  it  was  the  only  automobile  the 
mortgagor  owned  was  incompetent,  because  not  an  inquiry 
suggested  by  the  mortgage.  Ormsby  Bros.  v.  Nolan,  69  Iowa 
130. 

We  are  of  opinion  that  the  trial  court  rightly  dismissed 
the  petition  and  awarded  the  balance  in  the  hands  of  the  bank 
to  the  lumber  company. — Affirmed. 

Gatnor,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 
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Mes.  Fbane  W.  D0D6ON,  Appellee,  v.  A.  A.  McCurnin, 

Appellant. 

CONTRACTS:  Validity— Public  Policy— Agreement  to  Pay  Deputies 
tJnauthorlzed  Salaries.  An  agreement  by  a  county  recorder  to 
pay  a  deputy  more  salary  than  the  law  allows,  ooupled  with  an 
agreement  on  the  part  <^  the  deputy  that  he  will  return  the  excess 
to  the  recorder  provided  the  board  of  supervisors  refuses  to  allow 
said  excess  when  settling  the  accounts  of  the  recorder,  is  against 
public  policy  and  void,  because  the  tendency  of  atich  a  contract  is 
to  tempt  the  superviaors  to  violate  the  law. 

Appeal  from  Polk  District  Court, — C.  A.  Dudley,  Judge. 

Monday,  January  15,  1917. 

The  plaintiff  was  recorder  of  Polk  County,  and  defend- 
ant^ her  deputy.  Plaintiff  claims  under  an  oral  agreement, 
under  which  she  paid  defendant  $26  a  month  above  the  com- 
pensation allowed  him  by  statute,  on  condition  that  he  should 
refund  if  the  board  of  supervisors  should  refuse  to  allow 
plaintiff  for  this  expenditure.  The  board  refused  to  make 
such  allowance.  Defendant  refused  to  reimburse.  Plaintiff 
sued  on  the  agreement  and  recovers.  Defendant  appeals. 
One  of  his  claims  is  that  the  alleged  agreement  is  void  for 
being  contrary  to  public  policy. — Reversed. 

Tomlinson  &  Crilmore,  for  appellant. 
Parker,  ParrisJi  cfc  Miller,  for  appellee. 

Salikgeb,  J. — I.  Appellee  makes  the  avoidance  point 
that  a  failure  to  object  to  submitting  whether  the  contract 
alleged  had  been  entered  into,  works  an  estoppel  to  object 
to  the  fact  that  that  question  was  submitted.  While  we  have 
carefully  examined  what  is  cited  in  support,  we  shall  not 
stop  to  declare  whether  they  sustain  the  point.    This,  be* 
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cause  we  hold  the  point  to  be  irrelevant  to  our  decision  of 
this  appeal. 

By  answer,  motion  to  direct  verdict,  and  motion  for  new 
trial,  defendant  urged  that  the  contract  sued  on  was  against 
public  policy.    The  charge  of  the  court  ignored  this  cont^- 

tion,  and  allowed  recovery  if  the  jury  found 
udity :  public  the  Contract  was  made,  performed  by  plain- 
ment  to  pay        tiff,  and  breached  by  defendant.    The  charge 

deputies  unau- 
thorised sal-       w^s  duly  excepted  to.     Hence,  we  have  the 

fitnes. 

question  whether  the  contract  relied  on  by 
plaintiff  is  void  for  being  against  public  policy. 

II.  Appellee  is  in  no  position  to  deny  that  the  instruc- 
tions fairly  analyze  what  the  alleged  agreement  is,  and  what 
may  be  recovered  thereunder.  This  is  what  the  charge  says 
of  them:  The  claimed  agreement  is  that  the  extra  $25  a 
month  paid  to  defendant  by  plaintiff  for  the  year  1911  should 
be  repaid  by  defendant  in  case  the  board  should  refuse  to 
allow  her  therefor,  and  require  her  to  pay  said  sum  of  $25 
a  month  herself.  If  plaintiff  has  paid  in  an  accounting  or 
settlement  with  the  county  to  the  board  a  reimbursement  for 
the  $25  a  month  paid  by  plaintiff  to  defendant,  and  defend- 
ant has  on  demand  refused  to  reimburse  her,  he  is  liable.  If 
the  agreement  was  one  wherein  and  whereby  plaintiff  agreed 
to  pay  defendant  for  his  services  as  deputy  recorder  the  sum 
of  $25  per  month — 

**In  excess  of  the  sum  of  $900  allowed  for  such  services 
by  law,  for  the  year  1911,  but  upon  the  condition  that  if  the 
board  of  supervisors  of  Polk  County  would  not  in  an  account- 
ing or  settlement  with  the  plaintiff  as  countj'  recorder  for 
the  year  1911  allow  her  in  said  accounting  or  settlement  for 
such  sums  as  she,  the  plaintiff,  had  paid  to  the  defendant  for 
the  year  1911  as  salary  in  excess  of  $900,  that  then  the  de- 
fendant would  repay  her  said  amount  paid  in  excess  of  $900 
for  the  year  1911  as  salary,  and  if  you  find  that  such  agree- 
ment was  made,  and  if  you  further  find  that  plaintiff  did 
pay  to  defendant  $300  in  excess  of  the  $900  allowed  by  law 
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as  salary  of  the  deputy  recorder  of  Polk  County  during  the 
year  1911,  and  if  you  further  find  that  in  an  accounting  or 
settlement  between  the  plaintiff  and  the  board  of  supervisors 
of  Polk  County  for  the  year  1911  said  payments  made  by 
plaintiff  to  defendant  as  salary  for  the  year  1911  in  the 
aggregate  of  $300  over  and  above  the  $900  allowed  the  de- 
fendant by  law,  were  disallowed  by  the  said  board  of  super- 
visors of  Polk  County,  and  the  plaintiff  was  required  to 
account  therefor,  and  pay  the  said  sum  of  $300  to  Polk 
County  in  her  final  settlement  with  Polk  County  for  the  year 
1911,  notwithstanding  her  payment  of  said  sum  to  defend- 
ant as  salary  for  the  year  1911,  then  you  will  find  for  the 
plaintiff." 

Further,  if  plaintiff  is  entitled  to  recover,  her  damages 
will  be  the  amount  paid  defendant  during  1911  "as  salary 
in  excess  of  $900"  with  interest  ''on  the  aggregate  amount 
of  such  excess  payments  from  the  date  of  the  final  settle- 
ment with  Polk  County  and  the  plaintiff,  wherein  she  was 
required  to  and  did  pay  to  Polk  County  the  amount  she  had 
theretofore  paid  defendant  as  salary  for  the  year  1911  in 
excess  of  $900. " 

Is  this  an  agreement  and  transaction  that  is  violative  of 
our  public  policy  1 

2a. 

So  far  as  express  words  go,  the  appellant  grounds  his 
claim  that  it  does  violate  it  almost  wholly  upon  the  proposi- 
tion that  any  agreement  that  a  public  oflScer  shall  be  paid 
either  less  or  more  compensation  than  is  provided  by  law  is 
void  as  against  public  policy.  We  will  not  dwell  upon  this 
claim  now,  because  we  think  the  text  and  cases  which  he  cites, 
what  these  have  led  us  to  upon  their  consideration,  consid- 
eration of  what  they  in  turn  cite,  and  independent  research, 
present  a  stronger  argument  for  appellant 

As  we  understand,  the  major  claim  of  appellee  is  that 
neither  statute  nor  common  law  forbid  what  the  parties  agreed 
to  or  did,  and  that  the  whole  transaction  is,  on  its  face. 
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neither  against  good  morals  nor  injurious  to  the  public; 
that  defendant  contended,  and  plaintiff  believed,  it  was  law- 
ful to  pay  $1,200  a  year  for  salary  of  a  deputy  recorder,  but, 
because  of  being  in  doubt  about  the  matter,  said  conditional 
agreement  for  reimbursement  was  entered  into. 

Does  this  meet  the  situation,  which,  stripped,  is  this: 
The  salary  of  the  recorder  was  $2,000  a  year.  Section  495, 
Code  Supplement,  1913.  By  the  Acts  of  the  34th  G.  A.,  tak- 
ing effect  July  4,  1911,  she  was  required  to  pay  all  fees  col- 
lected and  belonging  to  the  county  into  the  county  treasury, 
quarterly*  The  law  required  the  board  of  supervisors  to  & 
the  compensation  for  services  of  county  and  township  offi- 
cers, not  otherwise  provided  for  by  law,  and  to  provide  for 
the  payment  of  same.  Code  Section  422,  Par.  14.  Another 
provision  was  that  this  deputy  ''shall  receive  a  salary  not 
exceeding  $900  a  year,  to  be  fixed  by  the  board  of  supervis- 
ors. ' '  Section  496,  Code  Supplement,  1913.  The  essence  of 
the  alleged,  agreement  is  that  plaintiff  will  pay  defendant 
more  than  the  salary  allowed  by  law,  and  more  than  the 
board  of  supervisors  could  allow  without  violating  law,  and 
that  she  should  be  repaid  the  excess  allowance  if,  wh^  she 
turned  in  all  fees  collected,  the  board  should  refuse  to  reim- 
burse her  out  of  the  same  to  the  amount  of  the  excess  allow- 
ance. 

A  contract  intended  to  aid  in  effecting  a  transaction  pro- 
hibited by  law  is  void.  Low  v.  Hutchinson,  37  Me.  196.  Or 
one  founded  on  an  illegal  consideration,  which  is  made  for  the 
purpose  of  fiirthering  any  niatter  or  thing  prohibited  by 
statute,  or  to  aid  or  assist  any  party  therein.  Swanger  v. 
Mayherry,  69  Cal.  91;  Jones  v.  Hanna  (Cal.),  22  Pac.  883; 
Berka  v.  Woodward  (Cal.),  57  Pac.  777.  It  condemns,  that 
the  contract  requires  the  doing  of  acts  forbidden  by  statate. 
Dillon  V.  Allen,  46  Iowa  299.  A  contract  is  void  if  it  con- 
templates the  commission  of  a  crime,  or  the  doing  of  any 
wrongful  or  prohibited  act.  Kreiss  v.  SeUgman,  8  Barb. 
(N.  Y.)  439;  Territi  v.  BaHlett,  21  Vt.  184.    Or  acts  that 


Jan.  1917J  Dodson  v.  McCurnin.  1215 

are  illegal  or  contrary  to  public  policy.  Drake  v.  Lauer,  86 
N.  Y.  S.  986,  affirmed  75  N.  E.  1129. 

But  it  is  not  necessary  that  a  prohibited  evil  should  be 
made  criminal,  or  ev^ti  penalised,  to  vitiate  contracts  made 
in  furtherance  of  that  evil.  Jemison  v.  Birmingham  &  A. 
B.  Co.  (Ala.),  28  So.  51;  McOehee  v.  Lindsay,  6  Ala.  16; 
Moog  V.  EspdOa  (Ala.),  9  So.  596.  And  a  contract  which, 
in  its  execution,  contravenes  the  policy  and  spirit  of  a  stat- 
ute, is  equally  void  if  made  against  its  positive  provisions. 
Hunt  V.  Knickerbocker,  5  Johns.  (N.  Y.)  327;  Wetmore  v. 
Brien,  3  Head  (Tenn.)  723. 

Of  course,  any  agreement  is  void  if  it  have  for  object 
the  commission  of  a  thing  made  criminal  by  statute  {AUison 
V,  Hess,  28  Iowa  388;  Peed  v.  McKee,  42  Iowa  689),  or  have 
for  object  anything  that  is  against  public  policy  (2  Elliott, 
Contracts,  Sec.  645). 

''Among  such  obnoxious  contracts  must  be  included  all 
such  as  have  for  their  object  the  control  of  public  agents 
by  considerations  conflicting  with  their  duty  and  fidelity  to 
thdr  principals. '^  Oscanyan  v.  ArmA  Co.,  103  U.  S.  261, 
at  277. 

The  statute  says,  in  terms,  that  this  salary  shall  be  fixed 
by  the  board  of  supervisors,  and  shall  not  exceed  $900  per 
year.  While  no  penalty  is  found  in  this  statute,  it  would 
seem  that  to  violate  it  is  penalized  in  anbther  Code  provi- 
sion. But  we  need  not  decide  that  this  is  so,  because  to  fix 
the  salary  at  more  is  at  least  a  prohibited  and  wrongful  act, 
and  contrary  to  public  policy.  And,  as  has  been  seen,  it  is 
not  necessary  that^a  thing  prohibited  be  made  criminal,  or 
even  penalized,  to  vitiate  contracts  made  to  further  that 
thing,  or  to  violate  the  spirit  of  the  prohibition. 

Had  the  contract  sued  on  been  an  expressed  agreement 
that  pressure  was  to  be  put  upon  the  board  to  fix  the  salary 
at  more  than  $900,  and  that  the  party  bringing  such  to  bear 
should  be  compensated  if  he  or  she  succeeded  in  inducing  the 
board  to  violate  the  statute,  which  limits  the  salary,  it  would 
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hardly  be  contended  that  suit  would  lie  for  such  service.  Of 
course,  the  contract  alleged  is  not  that.  We  may  go  beyond 
saying  this,  and  concede  that  such  pressure  was  not  the  ob- 
ject of  the  agreement;  was  not  in  contemplation  when  the 
parties  agreed ;  and  that  they  had  no  corrupt  intention,  then. 
We  may  concede  further  that  no  harm  was  in  fact  done  be- 
cause of  the  agreement,  and  no  injury  to  the  public  workei 
Will  that  sustain  the  recovery  by  plaintiff?    The  law  answers. 

About  the  time  this  agreement  was  made,  the  parties  to 
it  and  the  board  were  in  doubt  whether  the  board  could 
allow  more  than  $900  a  year.  Defendant  was  of  the  opinion 
that  this  might  lawfully  be  done,  and  induced  the  plaintiff 
to  agree  with  that  opinion.  We  may  concede  that  the  par- 
ties intended  no  wrong.  But  it  is  not  the  case  of  one  who 
acts  under  duress  (Kemion  v.  HilZs,  1  La,  Ann.  419),  or  of 
Hunter  v.  Agee,  5  Humph.  (Tenn.)  57,  in  which  a  promise 
to  indemnify  one  who  has  unwittingly  done  an  illegal  act, 
from  consequences,  is  held  valid.  It  is  said  in  Elkhsri 
County  Lodge  v,  Crary,  98  Ind.  238,  at  242,  that: 

**  A  contract  which  tends  to  the  injury  of  the  public  serv- 
ice is  void  although  the  parties  entered  into  it  honestly  and 
proceeded  under  it  in  good  faith.  The  courts  do  not  inquire 
into  the  motives  of  the  parties  in  the  particular  case  to  ascer- 
tain whether  they  were  corrupt  or  not,  but  stop  when  it  is 
ascertained  that  the  contract  is  one  which  is  opposed  to  pub- 
lic policy.''. 

In  Atcheson  v.  Mallon,  43  N.  T.  147,  at  150,  it  was  said: 

''If  Mallon  had  promised  Atcheson  a  sum  of  money  if 
he  would  refrain  from  making  any  proposal,  and  Atchescm 
relying  upon  it  had  made  none,  and  then  had  sought  to  en- 
force the  agreement,  there  can  be  no  doubt  that  the  law 
would  have  held  the  promise  void." 

The  contract  was  held  to  be  against  public  policy  be- 
cause of  the  natural  tendency  it  had  to  keep  down  competi- 
tion, "and  not  on  account  of  the  actual  result  upon  the  pub- 
lic, or  n]^on  third  persons  of  particular  contracts.     ...   It 
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is  because  men  with  thtese  agreements  in  their  hands,  and 
relying  upon  them  for  their  gain,  do  not  actMx)ward  the  pub- 
lie  and  third  persons  as  they  would  without  them,  under  the 
stimulus  of  competing  opposition." 

Our  statute  on  maximum  pay  is  too  plain  for  construc- 
tion. In  Vandercook  v.  Williams  (Ind.),  1  N.  E.  619,  at  624, 
a  statute  that  may  possibly  be  said  to  be  ambiguous  was  dis- 
cussed on  a  claim  of  a  good-faith  misunderstanding  of  same. 
The  alleged  good  faith  was  of  no  avail,  it  being  said : 

*  *  It  is  probable,  we  think,  that  the  contract  or  agreement 
set  out  in  appellant's  complaint  was  executed  by  the  parties 
thereto  upon  the  supposition  that  its  execution  was  author- 
ized by  the  language  used  in  .  .  .  Section  6416  .  .  . 
namely:  'No  person,  other  than  the  oflScials  provided  for  in 
this  law,  shall  be  employed  by  the  county  commissioners  to 
discover  omitted  property./  We  are  of  opinion,  however,  that 
this  provision  of  the  statute  is  not  fairly  open  to  the  con- 
struction that  the  legislature  intended  thereby  to  authorize 
the  county  commissioners  to  employ  any  of  the  officials  named 
in  that  law  to  discover  omitted  property,  at  an  additional 
compensation  to  the  compensation  elsewhere  given  them  by 
law  for  their  services  in  the  discharge  of  their  official  duties." 

It  is  not  saved  by  freedom  from  corrupt  intent.  Rich' 
ardson  v.  CrandaU,  48  N.  Y.  348. 

**It  matters  not  that  any  particular  contract  is  free  from 
any  taint  of  actual  fraud,  obligation  or  corruption.  The  law 
looks  to  the  general  tendency  of  such  contracts. "  Oreenhood, 
Public  Policy,  page  5. 

It  is  said  in  Stissman  v.  Porter,  137  Fed.  161,  that  what- 
ever the  intention  of  the  parties  may  have  been,  and  whether 
the  influences  actually  exerted  thereunder  were  honest  or 
corrupt,  the  controlling  thing  **is  the  temptation  to  corrup- 
tion and  dishonesty,  which  the  courts  will  not  tolerate." 

The  principle  of  the  decisions  is  controlled  solely  by  the 
tendency  of  the  contract,  and  it  matters  not  that  nothing 

Vol.  178  Ia.— 77 


1218  DoDSON  V.  IMcCttrnin.  [178  Iowa 

improper  was  done  or  expected  to  be  done  under  it.  Sweeney 
V.  'McLeod  (Oref),  15  Pac.  275,  at  278;  CUppinger  v.  Hep- 
baugh,  5  Watts  &  S.  (Pa.)  315. 

"In  other  words,  its  validity  is  determined  by  its  gesi- 
eral  tendency  at  the  time  it  is  made,  and,  if  this  is  opposed 
to  the  interests  of  the  public,  it  will  be  invalid,  even  though 
the  intent  of  the  parties  was  good  and  iio  injury  to  the  pub- 
lic would  result  in  the  particular  case.  The  test  is  the  evil 
tendency  of  the  contract,  and  not  its  actual  injury  to  the 
public  in  a  particular  instance.  .  .  .  The  law  looks  to  the 
general  tendency  of  such  agreements,  and  it  closes  the  door 
to  temptation  by  refusing  them  recognition  in  any  of  its 
courts."  9  Gyc,  pp.  481,  482.  Brown  v.  First  Nat.  Bank 
(Ind.),  37  N.  E.  168,  at  162 ;  Sussman  v.  Porter,  137  Fed.  161. 

Contracts  have  been  avoided  for  evil  tendency,  though 
nothing  in  itself  criminal  or  prohibited  was  in  the  contract 
itself ;  e.  g.,  agreements  which  tend  to  deflect  the  proper  loca- 
tion of  a  line  of  railroad  or  of  depots  by  means  of  giving  the 
oflRcer  of  the  proposed  railroad  a  personal  inducement  to 
locate  as  is  desired  by  those  who  furnish  the  inducement. 
JloUaday  v.  Patterson,  5  Ore.  177;  Woodstock  Iron  Co.  v. 
Richmond  cfe  Z).  Ex.  Co.  (Ala.),  9  Sup.  Ct.  Bep.  402;  Pacific 
R.  Co.  V.  Seely,  45  Mo.  212;  and  Fuller  v.  Dame,  35  Mass. 
472.  In  WHMamson  v.  Chicago,  R.  I.  &  P.  R.  Co.,  53  Iowa 
126,  at  138,  there  is  cited  with  approval  a  statement  in  Bestor 
V.  Wathen,  60  111.  138 : 

**The  defendants  have  entered  into  a  contract,  the  effect, 
or  at  least  the  tendency,  of  which  was  to  induce  the  com- 
plainants to  commit  a  breach  of  duty." 

And  one  in  which  a  shareholder  promised  a  share  of  the 
net  earnings  of  his  stock  for  help  to  raise  funds  which  he 
needed  to  join  an  enterprise  that  tended  to  be  an  unlawful 
monopoly  is  condemned  in  Richardson  v.  Buhl  (Mich.),  6  L. 
R.  A.  457.  And  so  of  a  contract  wherein  an  attorney  con- 
tracted to  pay  any  judgment  that  might  be  rendered  against 
his  client  on  appeal,  if  the  latter  would  appeal  and  pay  the 
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attorney  a  fee  for  conducting  the  appeal.  Adye  v.  ^Hanna, 
47  Iowa  264. 

In  Hazelton  v.  Sheckels,  26  Sap.  Ct.  Rep.  567,  there  was 
an  offer  to  sell  a  tract  of  land  at  a  specified  price,  if  the  offer 
was  accepted  by  a  time  stated.  It  was  made  in  part  consid- 
eration of  services  rendered  and  to  be  rendered  in  bringing 
to  the  attention  of  a  committee  of  Congress  that  the  tract 
offered,  and  more  retained  by  the  owner,  was  a  suitable  and 
appropriate  site  for  a  Hall  of  Becords.  It  resulted  that  the 
government  accepted  the  land  at  a  larger  price  than  the  one 
at  which  the  one  tract  was  offered  to  the  one  doing  this  serv- 
ice. And  it  was  said  that  plaintiff  was  not  bound  to  accept 
the  offer,  ^'and  naturally  would  not  do  so  unless  he  could 
agree,  as  he  did  with  the  government,  for  a  larger  price," 
and: 

**The  real  inducement  offered  to  him  was  that  he  would 
receive  all  that  he  could  persuade  the  government  to  pay 
above  the  sum  named.  .  .  .  The  objection  to  them  rests 
in  their  tendency,  not  in  what  was  done  in  the  particular 
case.  .  .  •  The  court  wiU  not  inquire  what  was  done. 
If  that  should  be  improper,  it  probably  would  be  hidden,  and 
would  not  appear.  In  its  inception,  the  offer,  however  in- 
tended, necessarily  invited  and  tended  to  induce  improper 
solicitations,  and  it  intensified  the  inducement  by  the  contin- 
gency of  the  reward." 

In  Crick  field  v.  Berrnudez  Asph.  Paving  Co.  (111.),  51 
N.  E.  552,  a  contract  which,  in  effect,  agrees  to  solicit  the 
making' of  contracts  by  the  members  of  a  common  council 
by  the  exercise  of  influence  and  other  means,  is  viewed  in  this 
same  way. 

Things  have  been  condemned  which  are  in  themselves 
proper,  and  which  do  not  necessarily  have  to  be  accomplished 
by  improper  means.  Contracts  to  promote  legislation  are  an 
illustration.  They  have  been  almost  always  held  to  be  void, 
and  on  the  ground  that  they  tend  to  subject  the  members 
of  the  legislature  to  improper  influences.    Stirtan  v.  BletJien 
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(Wash!),  139  Pac.  618;  Marshal  v.  Baltimore  &  0.  E.  Co.,  16 
How.  (U.  S.)  314;  Richardson  v.  Scotts  Bluff  County  (Neb.), 
81  N.  W.  309 ;  Tool  Company  v,  Norris,  69  U.  S.  45,  at  55 ; 
Sv^smxin  v.  Porter,  137  Fed.  161.  And  it  is  the  text  in  6  R. 
C.  L.,  page  731.  We  may  assume  that  the  naked  agreement 
to  pay  a  deputy  a  larger  salary  than  the  law  permits,  and  to 
use  proper  means  to  be  reimbursed,  assuming  there  can  be 
proper  means  to  this  end,  is  not  unlawful  nor  ccxid^nned  by 
public  policy.  Surely,  the  holding  of  elections  and  proper 
means  to  promote  candidacies  thereat  are  not  under  the  ban 
of  either  law  or  policy.  Yet  it  has  been  held  that,  though 
this  be  so,  an  agreement  to  bring  improper  influences  to  bear 
upon  the  election,  or  to  bring  influence  which  is  not  specified 
nor  limited,  and  which  may  or  may  not  be  improper,  is  void, 
the  tendency  being  held  to  be  that  it  would  be  improper. 
Stirtan  v.  Blethen  (Wash.),  139  Pac.  618,  In  that  case,  the 
contract  was.  merely  that  the  principal,  who,  so  far  as  iqp- 
pears,  was  not  even  a  candidate,  would  reimburse  the  agent 
for  money  expended  to  institute  and  carry  out  a  recall  elec- 
tion. The  appellant  therein  insists  that  the  contract  pleaded 
violates  no  sound  canon  of  public  policy.  He  argues,  in  sub- 
stance, that  a  recall  election  is  not  contrary  to  public  policy ; 
that  it  is  a  means  by  which  society  may  protect  itself  against 
undesirable  public  servants ;  and  that  many  expenditures  are 
manifestly  proper  to  promote  such  an  end.  It  is  held  that  no 
plea  of  the  motive  can  justify  and  save  the  contract ;  that  to 
do  so  would  open  wide  the  door  to  secure  contracts  of  the 
same  character  in  furtherance  of  the  most  sinister  and  cor- 
rupt propositions;  that,  if  corrupt  means  were  used,  they 
would  be  hidden;  and  that  the  case  is  analogous  to  those 
which  involve  the  influencing  of  legislation.  And  see  Keat- 
ing V.  Hyde,  23  Mo.  App.  555.  And  see  also  Whitman  v. 
Ewin  (Tenn.),  39  S.  W.  742;  and  Nichols  v.  Mudgett,22  Vt. 
546. 

In  Pollock's  Principles  of  Contract  (2d  Ed.),  page  286, 
it  is  "said : 


Jan.  1917]  Dodson  v.  McCubnin.  1221 


(( 


But  an  agreement  which  has  an  apparent  tendency 
that  way,  though  an  intention  to  use  unlawful  means  be  not 
admitted,  or  even  be  nominally  disclaimed,  will  equally  be 
held  void." 

'*The  law  looks  to  the  g^eral  tendency  of  such  agree- 
ments; and  it  closes  the  door  to  temptation,  by  refusing 
them  recognition  in  any  of  the  courts  of  the  country. ' '  Tool 
Co.  V.  Norris,  2  Wall.  (U.  S.)  45,  at  56;  State  v.  Johnspn,  52 
Ind.  197 ;  Oscanyan  v.  Arms  Co.,  103  U.  S.  261. 

Influence  brought  to  bear  on  the  board  to  have  it  author- 
ize a  salary  beyond  the  limitation  of  the  law  could  not  be 
what  is  spoken  of  in  Weed  v.  Black,  2  Mc Arthur  (U.  S.)  268 
(29  Am,  Rep.  618),  as  ** honest  service."  Personal  influence 
to  be  exercised  over  an  oflScer  of  government  in  the  procure- 
ment of  contracts  **is  not  a  vendible  article  in  our  system 
of  laws  and  morals."  Oscanyan  v.  Arms  Co.,  103  U.  S.,  at 
273.  It  does  not  avail  that' the  service  rendered  under  a 
contract  which  tends  to  inspire  improper  pressure  may  have 
been  legitimate.  Hazelton  v,  Sheckels,  26  Sup.  Ct.  Eep.  567. 
And  see  Trist  v.  Child,  21  Wall.  (U.  S.)  441.  The  one  thing 
the  agreement  in  this  case  tended  to  induce  was  attempts  to 
have  the  board  of  supervisors  violate  law.  The  law  should 
not  encourage  what  will  lead  to  having  public  officers  pressed 
to  violate  law  and  fail  in  duty  to  obey  law. 

For  Wood  V.  McCann,  6  Dana  (Ky.)  366,  it  is  said,  in 
Richardson  v.  Scotts  Bluff  County  (Neb.),  81  N.  W.  309,— 
and  it  fully  applies  here  in  principle : 

"It  is  certainly  important  to  justice  and  wise  legislation 
and,  therefore,  to  the  most  essential  interests  of  the  public, 
that  the  legislature  be  perfectly  free  from  any  extraneous 
influence  which  may  either  corrupt  or  deceive  the  members 
or  any  of  them." 

And  the  text  of  6  E.  C.  L.,  pages  731,  732,  holds  that, 
though  an  agreement  which  tends  to  induce  illegitimate  pres- 
sure upon  officers  can  be  performed  without  the  exercise  of 
such  pressure,  the  fact  that  the  contract  is  silent  as  to  what 
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the  pressure  shall  be  makes  the  agreement  void  because 
wrong  influence  may  be  employed,  and  there  is  danger  that 
it  will  be,  and  says : 

**If  the  terms  of  the  contract  are  broad  enough  to  cover 
services  of  any  kind,  whether  v  secret  or  open,  honest  or  dis- 
honest, the  law  pronounces  a  ban  upon  the  paper  itself." 

When  compensation  depends  upon  success  in  inducing 
action  by  public  officers,  then,  though  it  may  be  that  no  im- 
proper influence  has  in  fact  been  employed  in  a  particular 
case,  there  is  still  the  fact  that  the  desire  to  obtain  pay  con- 
tingent upon  official  action  suggests  the  use  of  sinister  and 
corrupt  means  for  the  accomplishment  of  the  end  desired. 
Elkhart  County  Lodge  v.  Crary,  98  Ind.  238;  Marshall  v. 
Baltimore  cfc  0.  R.  Co.,  16  How.  (U.  S.)  314,  315;  Tool  Co. 
V.  Norris,  2  Wall.  (U.  S.)  45,  52;  Trist  v.  Child,  21  WaU. 
(U.  S.)  444;  Weed  v.  Black,  2  Mc Arthur  (U.  S.)  268.  That 
having  one's  compensation  depend  upon  what  officers  may  be 
induced  to  do  is  '^a  direct  and  strong  incentive  to  the  asser- 
tion of  not  merely  personal  but  sinister  influence,"  is,  in  ef- 
fect, held  in  Wood  v,  McCann,  6  Dana  (Ky.)  366;  Marshall 
V.  Baltimore  &  0.  B.  Co,,  16  How.  (U.  S.)  314,  315;  CoquO- 
lard's  Admr.  v.  Bcarss,  21  Ind.  479 ;  Harris  v.  Roof,  10  Barb. 
(N.  Y.)  489;  Weed  v.  Black,  2  McArthur  (U.  S.)  268,  and 
Chippewa  V,  &  8.  R.  Co,  v.  Chicago,  St,  P.,  M.  &  O.  JR.  Go. 
(Wis.),  44  N.  W.  17.  And  in  CoUins  v.  Blantem,  2  Wils.  347, 
at  350,  it  is  said:  '^This  is  a  contract  to  tempt  a  man  to 
transgress  the  law."  One  should  not  put  himself  into  a  posi- 
tion where  personal  interest  may  tempt  him  to  do  or  have 
doqe  that  which  conflicts  with  official  duty  to  the  public. 
Sfropes  V.  Board,  72  Ind.  42,  at  43,  44 ;  6  R.  C.  L.,  Sec.  136 ; 
Elkhart  County  Lodge  v,  Crary,  98  Ind.,  at  242;  Oscanyan 
V.  Arms  Co.,  103  U.  S.,  at  273. 

It  is  enough,  says  CUppinger  v.  Hepbaugh,  5  Watts  & 
S.  (Pa.)  315,  that  it  is  the  tendency  of  the  contract  to  lead 
**  necessarily,  in  the  hands  of  designing  and  corrupt  men  to 
.    .    .    the  use  of  an  extraneous,  secret  influence"  over  pub- 


Jan.  1917J  Dodson  v.  McCuenin.  1223 

lie  officers.  **It  may  not  corrupt  all;  but  if  it  corrupts  or 
tends  to  corrupt  some,  •  .  •  that  is  sufficient  to  stamp  its 
character  with  the  seal  of  reprobation  before  a  judicial  tribu- 
nal." 

Of  course,  the  fact  that  one  of  the  parties  will  be  bene- 
fited by  the  refusal  to  enforce  such  a  contract  does  not  con- 
stitute a  sufficient  ground  for  its  enforcement.  IHUon  v. 
AUen,  46  Iowa  299.  And  one  who  must  rely  on  an  illegal 
contract  cannot  recover,  although  the  other  party  has  re- 
ceived a  benefit  from  the  act.  Siirtan  v.  Blethen  (Wash.), 
139  Pac.  618. 

Appellee  urges  that  Smith  v.  Keith,  9  Humph.  (Tenn.) 
116,  is  conclusive  support  for  the  judgment  she  has.  Smith 
had  a  judgment  against  Keith,  upon  which  execution  was 
placed  in  the  hands  of  an  officer  for  collection.  Keith  paid 
the  money  to  Smith  and  took  his  receipt  for  it.  The  consta- 
ble nevertheless  claimed  commissions  on  the  amount  of  the 
judgment,  the  same  as  if  he  himself  had  collected  it.  Keith 
refused,  and  gave  as  reason  that  the  constable  was  not  entitled 
to  commissions  for  money  which  he  had  not  collected.  Smith 
thought  otherwise,,  and  agreed  with  Keith  that,  if  he  would 
pay  the  constable,  and  it  should  turn  out,  upon  submitting 
the  question  to  a  named  lawyer,  that  the  constable  was  not 
legally  entitled  to  receive  them,  he  (Smith)  would  himself 
repay  Keith*  Upon  this  agreement,  Keith  paid  the  constable. 
The  question  was  afterwards  submitted,  and  determined 
against  the  constable.  On  suit  to  compel  Smith  to  repay,  he 
contended  that  the  agreement  to  refund,  entered  into  by 
Smith  and  Keith,  is  nudum  pactum,  and  as  such  could  not  be 
enforced  by  action.  The  court  says  it  thinks  otherwise;  that 
the  money  was  paid  by  Keith  upon  the  agreement  of  Smith 
to  refund  it  if  there  were  no  law  by  which  the  constable  was 
entitled  to  it;  that  there  most  clearly  is  none;  **and  Smith's 
contract  to  refund  in  such  case  is  obligatory  upon  him  and 
is  supported  by  a  good  consideration,  namely,  the  payment 
of  the  money  by  Keith  to  the  constable.'' 
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At  least  two  things  differentiate  the  case  from  this  case  -. 
(a)  The  decision  turns  on  disagreeing  with  the  manifestly  un- 
tenable claim  that  there  was  no  consideration.  Of  course,  it 
is  one  to  induce  a  party  to  pay  over  money,  on  agreement  to 
reimburse  in  a  stated  contingency.  It  is  but  to  say  that 
prejudice  may  be  consideration,  (b)  The  question  of  public 
policy  is  not  mooted;  and  being  void  for  being  violative  of 
public  policy,  and  void  for  want  of  consideration,  are  distinct 
things.  Richardson  v,  CrandaU,  48  N.  Y.  348.  If  the.  case 
held  what  appellee  claims  for  it>  we  are  disinclined  to  fol- 
low it. 

In  Bodenhofer  v.  Hogan,  142  Iowa  321,  we  hold  that, 
although  a  deputy  sheriff  may  have  entered  into  an  illegal 
contract  with  his  principal  to  accept  less  compensation  than 
that  legally  fixed  by  the  supervisors,  that  fact  will  not  defeat 
his  recovery  of  the  lawful  salary  from  the  sheriff,  where  he 
is  liable  for  the  same,  and  the  action  is  not  based  upon  the 
contract-  Nor  will  the  sheriff  be  permitted  to  plead  and 
prove  the  illegal  contract  in  defense  of  the  action ;  and  the 
deputy  is  not  estopped  to  recover  his  full  compensation,  as 
fixed  by  the  supervisors,  by  reason  of  the  fact  that  he  has 
accepted  a  less  sum  from  the  sheriff  under  an  illegal  contract 
with  him,  there  being  no  consideration  for  the  acceptance 
of  the  reduced  amount.  This,  too,  is  made  to  turn  on  con- 
sideration. And  there  is  this  additional  distinction :  A  lobby 
to  lawfully  lower  a  salary  is  not  an  imminent  danger. 

3a 

To  summarize:  A  contract  which  is  not  in  itself  unlaw- 
ful  may  yet  offend  against  public  policy  if  it  naturally  sug- 
gests  unlawful  means  in  aid  of  the  contract,  though  there  is 
nothing  said  as  to  the  means  wherewith  to  effectuate  the  con- 
tract in  whole  or  in  part.  If  a  desire  to  effectuate  it  may  lead 
to  the  use  of  unlawful  means,  the  contract  is  against  public 
policy.  It  is  not  vital  that  proper  means  are  possible  and 
some  of  the  means  that  might  suggest  themselves  and  to 
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some  persons  need  not  necessarily  be  improper  ones.  The 
evil  tendency  may  condemn  it,  though  in  itself  it  has  nothing 
criminal  or  prohibited,  or  though  unlawful  means  are  not 
admitted,  or  are  even  nominally  disclaimed,  if,  in  spite  of  all, 
there  is  the  general  tendency  to  create  temptation  to  do  or 
have  that  done  which  is  unlawful.  It  is  the  temptation  to 
corruption  and  dishonesty  that  counts.  It  is  the  theory  of  the 
law  to  close  the  door  to  temptation.  It  is  not  material  that 
nothing  improper  was  eicpected  to  be,  or  was  done,  nor 
whether  influence  suggested  was  actually  used,  and  whether, 
if  so,  it  was  dishonest  or  corrupt.  The  actual  results  as  to 
third  persons  or  the  public  are  not  material.  It  is  enough  that* 
the  agreement  tends  to  induce  action  towards  the  public  and 
third  persons  that  would  not  be  suggested  without  its  stimu- 
lus. The  intention  is  immaterial.  Whatever  it  was,  the  par- 
ties could  not  fail  to  understand  that  a  perfectly  plain  statute 
would  interfere  with  action  that  the  contract  naturally  sug- 
gested. If  public  policy  will  not  permit  a  thing  to  be  done 
expressly,  it  is  against  policy  where  something  tends  to  in- 
duce doing  the  thing  by  indirection. 

While  the  statute  which  limits  compensation  does  not 
contain  a  penalty,  other  statutes  make  it  a  misdemeanor  to 
do  an  act  forbidden  by  law.  At  any  rate,  it  is  not  necessary 
that  the  contract  shall,  or  tends  to,  induce  an  evil  which  is 
neither  made  criminal  nor  penalized. 

What  was  necessary  to  effectuate  this  contract  in  part 
could  not  be  lawful  influence.  Any  attempt  to  induce  the 
board  to  reimburse  for  this  allowance  was  necessarily  unlaw- 
ful. 

The  essence  is  that  defendant  was  paid  more  than  the 
salary  allowed  by  law,  on  condition  that  he  must  repay  unless 
the  board  reimbursed  for  the  excess  allowance;  that  one 
should  not  put  himself  into  a  position  where  personal  inter- 
ests may  tempt  him  to  have  others  do  what  conflicts  with  their 
official  duty ;  that  there  must  not  be  contracts  that  tempt  men 
to  transgress  the  law,  and  a  fortiori  to  have  others  transgress 
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it ;  that,  though  no  improper  pressure  is  contemplated^  or  has 
been  employed,  it  is  still  true  that  the  desire  to  obtain  con- 
tingent pay,  depending  on  ofBcial  action,  suggests  bad  means, 
and  is  a  direct  and  strong  incentive  to  use  them;  that  it  is 
of  the  public  policy  that  ofScial  bodies  shall  be  perfectly 
free  from  extraneous  influences  which  might  corrupt  or  de- 
ceive them;  that  a  contract,  or  whatever  tends  to  produce 
or  may  induce  pressure  on  public  ofScers  to  violate  the  law 
and  their  duty,  is,  therefore,  necessarily  against  public  pol- 
icy; that  the  tendency  to  induce  persuasion  to  have  the  gov- 
ernment pay  an  increased  price  for  property  avoids  the  eon- 
tract,  even  if,  in  the  particular  instance,  the  price  obtained 
was  not  improper.  It  is  controlling  that  there  ifi  a  tendency 
to  induce  others  to  commit  a  breach  of  duty ;  that  it  tends  to 
promote  control  of  public  agents  by  considerations  that  con- 
flict with  their  duty  and  fidelity. 

The  one  thing  the  agreement  in  this  case  tended  to  in- 
spire was  an  attempt  to  induce  the  board  of  supervisors  to 
violate  the  law.  It  is  sufficient  that  it  may  corrupt  some  or 
tend  to  corrupt  them,  though  it  might  not  corrupt  aU,  and 
the  law  cannot  know  who  will  not  yield  to  temptation.  It 
suffices  that  the  tendency  of  this  contract  is  dangerous  where 
designing  or  corrupt  persons  enter  into  one  like  it 

If,  to  the  provision  that  the  retention  of  the  money  by 
defendant  should  depend  upon  whether  the  board  of  super- 
visors could  be  induced  to  violate  the  statute,  there  had  been 
added  that  the  parties  to  the  contract  should  make  every 
effort  to  have  the  board  disregard  the  law,  of  course  such  con- 
tract would  offend  against  public  policy — as  much  so,  in 
principle,  as  if  it  were  agreed  that  defendant  might  keep  the 
additional  $25  a  month  if  plaintiff  were  able  to  secure  that 
much  by  burglarizing  a  bank,  and  that,  in  consideration, 
defendant  should  give  what  aid  he  could  to  the  enterprise. 
If  an  express  agreement  that  pay  should  depend  upon  suc- 
cessful aid  in  having  law  violated  is  void,  so  is  a  contract 
which  tends  to  have  just  that  done.    Can  there  be  more  than 
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one  view  of  the  tendency  of  this  agreement  ?  No  matter  how 
honest  of  intention  the  parties  were,  the  plaintiff  might  easily 
find  herself  under  direct  temptation  to  promote  the  illegal 
allowance ;  for  instance,  if  it  proved  that  defendant  was  finan- 
cially irresponsible,  and  could  not  be  made  to  repay  in  any 
event.  As  to  the  defendant,  the  tendency  is  much  more 
marked  than  that.  He  certainly  did  not  press  for  the  addi- 
tional allowance  for  the  sake  of  repaying  it;  he  desired  to 
keep  it;  he  could  not  keep  it  unless  somehow  the  board  vio- 
lated the  statute.  Could  there  be  a  more  direct  temptation 
for  him  to  engage  in  an  attempt  to  have  the  board  do  this? 
Perhaps  this  is  not  true  of  these  particular  parties.  Perhaps 
that  which  tends  to  tempt  men  generally  would  leave  them 
untouched.  Perhaps  this  particular  board  could  not  be 
swayed,  no  matter  what  pressure  was  brought  It  may  be 
conceded  that  these  parties  would  not  use  corrupt  pressure, 
but  the  tendency  for  them  to  press  at  all  was  a  tendency  to 
press  for  an  illegal  act.  Assume  that  these  parties  would  not 
use  corrupt  influences,  and  that  this  board  could  not  be  thus 
influenced;  yet  the  condemnation  of  agreements  that  have 
such  tendencies  has  in  mind  all  men,  with  varying  tenden- 
cies and  varying  power  to  resist  temptation.  If  what  was 
done  here  would  tend  to  injure  the  public  interest  in  the 
ordinary  case,  or  in  some  case,  that  invokes  the  ban. 

III.  Cases  like  Bartlett  v.  CoUins  (Wis.),  85  N.  W.  703, 
Reynolds  v.  Nichols,  12  Iowa  398,  and  Ouenther  v.  Dewieii, 
11  Iowa  133,  in  effect  do  nothing  but  lay  down  the  general 
rule  that  any  agreement  which  is  against  public  policy  is 
void.  Honaker  v.  Board  (W.  Va.),  24  S.  E.  544,  invalidates 
a  contract  voted  for  by  a  commissioner  of  the  board  of  edu- 
cation if  anything  was  given  to  him  to  influence  him  as  to 
that  vote.  Harvey  v,  Tama  County,  53  Iowa  228,  is  that  a 
plaintiff  cannot  aid  his  own  recovery  by  pleading  that  he  was 
a  party  to  an  agreement  to  bribe  voters.  These  give  us  no 
help. 

Then  there  is  9  Cyc.  496,  497,  Tappan  v.  Brown,  9  Wend. 
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(N.  Y.)  175,  and  Oilman  v.  Des  Moines  Valley  B.  Co.,  40 
Iowa  200,  which  are  authority  for  the  proposition  that  a  con- 
tract to  pay  and  receive  less  than  compensation  or  fees  fixed 
by  law  is  against  public  policy,  as  between  them  and  the 
public.  Miller  v.  United  States,  103  Fed.  413,  415,  puts  this 
on  the  ground  that  to  sanction  such  agreements  would  ex- 
dude  from  service  men  who  are  willing  and  well  qualified 
to  take  the  office  at  the  salary  fixed  by  law,  but  who  will  not 
serve  for  less.  Somewhat  analc^ous  are  9  Cyc-  495,  496,  and 
WeUs  V.  Foster,  8  M.  &  W.  149,  151,  dealing  with  an  assign- 
ment of  emoluments  of  the  office,  and  of  which  it  is  said  that 
permitting  this  would  cause  the  public  service  to  suffer,  be- 
cause the  officer  would  no  longer  have  any  interest  in  the 
compensation  to  be  paid  him  for  his  labor,  and  that  'Hhe 
public  servant  should  retain  the  means  of  a  decent  subsist- 
ence without  being  exposed  to  the  temptation  of  poverty." 
In  BicJiardson  v.  Crandall,  48  N.  Y.  348,  there  was  con- 
demned a  bond  to  the  provost  marshal  as  security  that  the 
men  furnished  to  him  by  the  maker  of  the  bond  should  not 
desert  before  reaching  the  rendezvous;  and  it  is  said,  "this 
would  tend  to  make  him  negligent  in  selecting  the  quota,"  and 
**if  it  was  his  duty  to  reject  men  because  he  believed  they 
would  desert,  then  he  should  not  have  been  influenced  to  take 
them  by  any  pledge."  Bloom  v.  Hazzard  (Cal.),  37  Pac.  1037. 
sustains  an  agreement  by  a  constable  to  levy  an  execution 
for  less  than  the  legal  fees,  and  to  make  full  charges  in  his 
return,  because  the  value  of  the  property  seized  was  presum- 
ably less  than  the  judgment  and  fees.  Neither  this,  which  is 
rather  an  exceptional  holding,  nor  any  of  the  other  cases 
just  referred  to,  have  much  bearing  on  this  dispute.  They 
have  attention  by  way  of  elimination,  and  have  been  forced 
upon  our  attention  largely  by  running  down  references  to 
textbooks  found  in  the  brief  of  appellant. 

Now,  in  9  Cyc.  496,  497,  it  is  said  that  a  promise  to  give 
a  public  officer  more  than  the  legal  salary  or  fees  is  void, 
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as  well  as  one  for  less  than  the  legal.  An  examination  shows 
that  the  cases  relied  on  to  sustain  this  general  pronounce^ 
ment  involve  in  some  form  that  more  than  the  law  provided 
was  either  promised  to,  or  sought  to  be  exacted  by,  public 
officers ;  and  it  was  held,  against  attempt  to  enforce  the  prom- 
ise or  to  sustain  resistance  to  the  exaction,  that  more  than 
the  compensation  fixed  by  law  would  not  be  sanctioned  by 
the  law.  See  Hendricks  v.  Board,  49  Miss.  612;  Keith  v. 
Fountain  (Tex.),  22  S.  W.  191;  Hatch  v.  Mann,  15  Wend. 
(N.  Y.)  44;  Morris  v.  Hoff,  3  N.  J.  L.  207;  Evans  v.  Inhab- 
itants of  City  of  Trenton,  24  N.  J.  L.  764 ;  Burk  v.  Wehh,  32 
Mich.  173;  Fawcett  v.  Eberly,  58  Iowa  544;  Adanis  County 
V.  Hunter,  78  Iowa  328;  Day  v.  Townsend,  70  Iowa  538; 
Hawkeye  Ins.  Co.  v.  Brainard,  72  Iowa  130 ;  and  WiUiams  v. 
8egur  (Ind.),  1  N.  E.  707. 

If  all  that  were  involved  here  is  that  this  principal  prom- 
ised her  deputy  out  of  her  private  purse  a  compensation 
greater  than  allowed  by  law,  these  cases  clearly  have  no  ap- 
plication. Moreover,  there  is  an  essential  difference  between 
a  promise  and  acceptance  thereof  that  less  than  what  the 
law  allows  will  be  paid,  and  the  converse.  As  said,  the  agree- 
ment to  pay  less  makes  possible  that  desirables  will  not  be 
available  and  that  incompetents  will  serve.  Standing  alone, 
public  interest  is  not  concerned  with  an  agreement  of  the  prin- 
cipal to  pay  from  her  own  funds  more  than  the  law  allows 
the  public  to  give.  On  very  strained  reasoning,  it  is  possible 
to  put  agreement  to  pay  more  in  a  class  with  agreements  to 
pay  less  than  the  compensation  fixed  by  law ;  that  is  to  say, 
possibly  it  might  tend  to  make  the  office  less  valuable  and, 
therefore,  the  incumbent  less  interested  in  performing  its 
duty  well.  Possibly,  too,  persons  influential  in  politics  and 
aspiring  to  be  deputy  might  force  agreements  in  advance  of 
the  nomination  or  election,  which  would  lead  to  the  same  re- 
sult. But,  as  said,  this  is  all  rather  strained;  and  the  out- 
standing distinction  is  that  there  will  be  no  tendency  to  bring 
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to  bear  undue  pleasure  to  have  compensation  fixed  at  less 
than  the  law  permits.  We  are  disinclined  to  avoid  the  con- 
tract here,  on  this  theory. 

IV.  Trial  errors  complained  of  require  no  considera- 
tion,  in  view  of  the  conclusion  we  reach.  The  moticm  to  strike 
amendment  to  appellant's  abstract,  which  was  submitted  with 
the  case,  requires  no  disposition,  for  the  same  reason. 

The  judgment  below  must  be — Reversed. 

Gaynor^  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


N.  S.  Heaton  et  al.,  Appellants,  v.  Consolidated  Independ- 
ent School  District  op  ILvndolpii  et  al.,  Appellees. 

SCHOOLS  AND  SCHOOL  DISTBICTS:  Consolidation  of  Districts — 
Notice  of  Election — Unnecessary  Recitals.  A  notice  of  an  elec- 
tion to  vote  upon  the  proposition  to  organize  a  consolidated  school 
district  need  not  contain  a  recital  of  tho  jurisdictional  matters 
found  by  the  school  board  to  exist  as  a  condition  precedmt  to 
the  calling  of  the  election,  viz:  (a)  That  a  petition  had  been  filed; 
(b)  that  it  had  been  found  to  be  sufficient  in  form  and  substance; 
and  (c)  that  the  board  and  county  superintendent  had  duly  ap- 
proved said  petition. 

Appeal  from  Fremont  District  Court. — ^0.  D.  Wheeler^ 

Judge. 

Monday,  January  15,  1917. 

Appellant  prayed  a  decree  canceling  certain  acts  done 
and  proposed  for  the  purpose  of  effecting  a  consolidation  of 
school  districts,  and  further  prayed  an  injunction  to  restrain 
defendants  from  carrying  or  seeking  to  carry  out  and  putting 
into  execution  an  alleged  consolidation,  and  from  levying 
any  taxes  or  imposing  any  burdens  of  tax  upon  the  district, 
territory  and  property  therein  situated  which  comprises  the 
territory  within  an  alleged  consolidated  independent  school 
district,  and  for  general  equitable  .relief.  The  appeal  is 
from  a  denial  of  the  injunction. — Affirmed. 
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T.  8,  Stevens  and  Tinley^  MitcheU  db  ThorneU,  for  appel- 
lants. 

Clark,  Byers  cfc  Hutchinson  and  Vernon  Johnson,  for 
appellees. 

Saunger,  J. — I.  The  brief  and  argument  for  appellant 
is  framed  without  the  slightest  regard  for  our  rules;  and,  if 
we  are  to  ascertain  what  is  relied  on  for  reversal,  we  must 
Schools  AND  ^^  ^^  appellant's  argument  in  extenso.  Un- 
TSCTs^conaoi-  ^®^  ^^^  ioTm  of  presentation,  it  is  to  some 
trfe*u?notfceof  extent  a  matter  of  opinion  what  is  com- 
nw^ssaryre-      plained  of.    The  storm  center  seems  to  be 

the  notice  of  election.  Appellant  concedes 
that  the  notice  did  advise  the  voters:  (a)  That  a  petition  had 
been  filed;  (b)  of  the  territory  that  would  be  included  in  the 
proposed  consolidation;  (c)  that  an  election  would  be  held 
to  vote  upon  whether  said  territory  should  be  formed  into  a 
consolidated  independent  school  district;  (d)  of  the  time  and 
place  on  and  at  which  the  election  would  be  held.  Though 
it  is  not  included  in  the  concession,  the  notice  did  further 
state  that  the  petition  filed  was  signed  by  the  required  num- 
ber of  electors  to  authorize  tho  board  to  call  a  special  elec- 
tion to  vote  upon  the  formation  of  the  consolidated  district. 
It  is  contended  the  notice  of  flection  was  fatally  defec- 
tive, and  said:  (a)  To  warrant  submission  to  the  voters,  the 
petition  must  have  been  signed  by  a  certain  number  of  quali- 
fied electors  residing  in  the  territory.  While  it  is  admitted 
or  else  shown  that  the  petition  was  in  fact  so  signed,  this  is 
not  sufiicient.  It  should  appear  further  that  the  board  de- 
termined that  said  petition  was  sufficient  in  form,  and  con- 
tained the  requisite  number  of  qualified  signers,  (b)  It  djoS 
not  recite  any,  at  least  no  affirmative,  action  by  the  board, 
looking  to  the  holding  of  an  election,  nor  that  the  board  has 
authorized  an  election,  (c)  It  does  not  recite  that  either 
the  board  or  the  county  superintendent  has  approved  the 
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petition ;  and  no  action  by  the  board  relating  to  the  form  or 
suflSciency  of  the  petition  filed,  (d)  Approval  of  the  peti- 
tion by  the  county  superintendent  and  formal  affirmative 
action  by  the  board  approving  the  petition  and  authorizing 
and  ordering  an  election  was  necessary  to  a  legal  election. 
Upon  this — that  all  such  affirmative  action  and  approval  was 
necessary  and  jurisdictional,  and  the  notice  of  election  should 
have  recited  these  jurisdictional  matters. 

la. 

The  ultimate  proposition  is  that,  by  reason  of  the  prem- 
ises, the  election  was  illegal,  and  defendant  should  have  been 
restrained  from  tearing  down  the  schoolhouses  in  the  coun- 
try districts,  and  from  proceeding  further  in  the  matter  of 
consolidating  the  territory  described  into  one  school  district. 
The  authorities  relied  on  to  sustain  these  contentions  are 
Goerdt  v.  Trumm,  118  Iowa  207,  and  McNees  v.  School  Town- 
ship, 133  Iowa  120.  Neither  of  these  cases  touch  the  matters 
which  appellant  says  the  notice  must  contain.  The  major 
point  in  both  is  that,  under  a  statute  which  requires  that  upon 
certain  conditions  the  board  **  shall  provide  in  the  notice  for 
the  annual  meeting  for  submitting  any  proposition  author- 
ized by  law  to  the  voters,^'  it  is  essential  that  the  notice  shall 
do  more  than  say  that  "the  following  propositions"  would 
be  submitted,  without  stating  what  those  propositions  are, 
beyond  that /'the  meeting  will  be  open  for  the  transaction 
of  such  business  as  may  legally  come  before  it." 

The  notice  in  the  instant  case  is  surely  not  open  to  that 
objection.  It  states  most  specifically  what  would  be  acted 
on  at  the  special  election.  It  is  not  attack;ed  for  lacking  that 
information,  but  for  omissions  that  were  not  under  consid- 
eration at  all  in  those  cases.  The  McNees  case  holds  further  j 
that  an  election  held  upon  notice  issued  by  the  clerk  with-  i 
out  an  order  of  the  board  is  invalid,  although  the  individual 
members  may  have  directed  him  to  call  the  election.      This, 
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too,  does  not  touch  whether  it  is  a  fatal  omission  not  to  make 
the  recitals  in  the  notice  of  election  for  which  appellant  con- 
tends. 

We  know  of  no  law  that  requires,  and  can  imagine  no 
useful  purpose  to  be  served  by  requiring,  the  notice  of  an 
election  to  recite  said  matters.  The  people  were  called  upon 
to  decide  whether  they  desired  this  consolidation.  They 
were  told  what  it  was  proposed  to  consolidate,  and  when  and 
where  they  might  express  themselves  upon  it.  In  what  way 
would  the  decision  have  been  aided  by  advising  them  in  the 
notice  that  a  petition  for  consolidation,  which  in  fact  was 
duly  signed,  had  been  so  signed,  and  that  the  board  had  so 
determined,  or  that  the  county  superintendent  had  approved 
the  petition?  The  very  fact  that  the  board  had  called  an 
election  and  was  giving  notice  of  that  fact,  and  by  notice 
called  upon  the  electors  to  act,  did  advise  that  the  board  had 
authorized  the  election.  We  said,  in  GaUaghcr  v.  School 
TownsJiip,  173  Iowa  610,  that  the  fact  that  the  board  adopted 
a  motion  ordering  the  election,  is  of  itself  a  sufficient  finding 
that  the  board  had  passed  upon  and  found  all  the  conditions 
precedent  required  by  the  Code,  since  the  duty  to  call  the 
election  upon  the  existence  of  such  conditions  is  mandatory, 
and  the  call  could  not  have  been  made  in  the  absence  of  a 
finding  that  the  statutory  conditions  were  fulfilled.  Again, 
it  could  not  be  of  the  slightest  help  to  be  advised  of  these 
things!  If  they  are  material,  it  made  no  difference  what  the 
notice  said  about  them.  If  the  proper  authorization  and 
approval  existed,  giving  notice  of  their  existence  added  noth- 
ing to  their  effectiveness.  If  the  existence  of  such  authoriza- 
tion and  approval  be  vital,  and  they  did  not  exist,  it  would 
effectuate  nothing  to  say  in  the  notice  that  they  did  exist. 
If  vital,  the  nonexistence  would  render  the  election  null  and 
void.  Whatever  the  notice  said  about  these  matters,  or  did 
not  say,  could  not  affect  the  election.  The  notice  sufficiently 
invoked  the  action  of  the  electors.     This  being  so,  grounds 
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for  invalidating  the  election  must  be  looked  for  elsewhere 
than  in  the  notice. 

In  Gallagher  v.  School  Township,  supra,  the  ballot  failed 
to  state  the  object  of  the  proposition  in  detail  to  be  voted  on. 
But  we  held:  (1)  That  no  other  proposition  was  to  be  voted 
on  at  the  election,  and  it  is  inconceivable  that  anyone  was 
left  in  doubt  as  to  the  significance  of  the  ballot;  and  (2)  that 
this  ballot,  in  connection  with  a  notice  of  election,  which  con- 
tained none  of  the  matters  which  appellant  says  are  vital,  and 
less  than  the  notice  here,  was  sufiScient  to  sustain  the  elec- 
tion. And  se6  Lehigh  8.  P.  cfe  T.  Co.  v.  Incorporated  Town 
of  Lehigh,  156  Iowa  386. 

In  Calahan  v*  Handsaker,  133  Iowa  622,  the  rule  was 
laid  down  that: 

**If  the  voter  knows  or  can  readily  ascertain  the  full 
scope  and  meaning  of  the  proposition  by  reference  to  other 
papers  and  proceedings,  it  is  sufficient.  In  other  words,  the 
language  of  the  ballot  is  to  be  construed  in  the  light  of  facts 
connected  with  the  election." 

It  would  seem  that  this  is  equally  applicable  to  the  notice 
of  election,  and  at  any  rate  is  no  holding  that  the  matters 
urged  need  be  stated  in  such  notice.  In  Independent  School 
District  v.  Independent  School  District,  153  Iowa  598,  at 
603,  a  notice  substantially  like  the  one  here,  except  that  it 
had  an  ambiguity  not  found  here,  is  held  sufficient. 

In  Wise  v.  Palmer,  165  Iowa  731,  we  hold  that,  although 
the  notice  of  election  and  the  propositions  submitted  referred 
only  to  an  extension  of  the  city  limits,  they  were  sufficient, 
because  that  was  the  primary  question. 

An  interference  with  the  decree  below  would  be  strain- 
ing for  technical  defects  which  cannot  by  possibility  have 
been  prejudicial.  This  should  not  be  done.  Kinney  v.  How- 
ard, 133  Iowa  94 ;  and  see  Dishon  v.  Smith,  10  Iowa  212. 

The  decree  is  right  and — Affirmed. 

Gaynor,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 
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S.  I.  Hoover,  Appellant,  v.  D.  H.  Hedrick  et  al.,  -Appellees. 

WILLS:    Probate — ^Action  to  Set  Aside — ^Impostor — ^Evidence.    Evi- 

1  dence  reviewed,  and  Iield  to  show  that  plaintiff,  seeking  to  set 
aside  the  probate  of  a  will  as  an  heir  of  the  testate,  was  an 
impostor. 

ACTIONS:     Joinder— Improper  Joinder— I>efen4ant  Acquiescing  in 

2  Joinder — ^Effect.  Ho  who  improperly  joins  causes  of  action  and 
prays  for  relief  accordingly,  may  not  complain  that  defendant 
acquiesced  in  the  misjoinder  and  met  the  misjoined  action  de- 
fensively and  with  a  counterclaim.  Misjoinder  does  not  go  to 
the  jurisdiction  of  the  court.  So  held  where  plaintiff,  uAth  an 
ttction  to  set  aside  the  probate  of  a  will^  joined  an  alleged  cause 
of  action  against  defendant  to  set  aside  and  annul,  in  his  own 
behalf,  certain  alleged  fraudulent  contracts  obtained  by  defendant 
for  part  of  the  estate. 

ACTIONS:      Necessary   Parties— Dismissal    of   Necessary   Party — 

3  Power  of  Court  to  Order  Party  Brongbt  in.  A  plaintiff  may  not, 
by  dismissing  his  action  ac  to  one  whose  presence  as  a  defendant 
is  necesswnf  to  a  full  determination  of  the  matter  before  the  court, 
deprive  the  court  of  jurisdiction  to  order  such  necessary  party 
again  brought  in  as  a  defendant.  A  party  plaintiff  may  not,  in 
all  cases,  dictate  who  shall  be  parties  defendant.  So  held  where 
plaintiff,  in  an  action  to  set  aside  the  probate  of  a  will,  dismissed 
his  acticm  as  to  one  of  the  legatees^  the  court  later  ordering  such 
legatee  brought  in  as  a  defendant     (Sec.  3466,  Code,  1897.) 

ACTIONS:     Parties— Oenuineness  of  Parties— Impostoz^-Power  of 

4  Court.  Whether  or  not  a  plaintiff  is  a  mere  intermeddler — an 
impostor — and  consequently  without  any  interest  in  the  subject- 
matter  of  the  litigation,  and  without  right  to  the  time  and  atten- 
tion of  the  court,  is  a  question  which  may  be  inquired  into  at  any 
stage  of  the  litigation,  and  in  such  reasonable  manner  as  the  court 
may  determine,  and  whether  on  the  law  or  equity  side  of  the 
calendar. 

APPEAL  AND  EBBOB:    Parties  Entitled  to  Allege  Error— Impostor. 

5,  7  A  plaintiff  who  is  demonstrated  by  the  record  to  be  an  impostor, 
and  consequently  without  any  interest  in  the  litigation,  may  not 
complain  of  the  form  of  the  decree  as  it  affected  the  actual  parties 
in  interest,  or  of  any  other  merely  erroneous  action  of  the  court. 
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EVIDEITOE:  Documentary  Evidence — Ozder  of  Conrt  to  Produce-^ 
6  BeftUMl  to  Obey  Order — Consequences.  Whether  the  court  has, 
independent  of  Btaiute  (Sees.  4656,  4667,  4668,  Code,  1897),  in- 
herent power  to  order  the  dismissai  of  a  petition  because  of  a 
refusal  or  failure  by  plaintiff  to  obey  an  order  for  the  production 
of  certain  documentary  evidence,  qucere;  but  attention  iff  called 
to  the  fact  that  an  order  "that  the  allegations  of  defendant's 
pleadings  be  taken  as  true"  (as  provided  by  statute)  would,  or 
might,  work  a  more  drastic  result  than  a  dismissal. 

APPEAL  AKD  EBBOB:  Parties  Entitled  to  Allege  Error— -Impostor. 
5,7 

Appeal  front  Ida  District  Court. — ^P.  M.  Powers  and  M.  E. 

Hutchison,  Judges. 

Pmday,  January  14,  1916. 
Rehearing  Denied  Monday,  January  15,  1917. 

Action  to  set  aside  the  probate  of  the  will  of  Margaret 
MeHugh.  The  petition  prayed  also  for  other  relief.  The 
various  defendants  filed  answers,  counterclaims,  and  cross- 
petitions.  Because  of  the  refusal  of  the  plaintiff  to  comply 
with  a  certain  order  of  the  court,  his  petition  was  by  the 
court  dismissed.  A  trial  on  the  merits  was  later  had  upon 
the  counterclaims,  and  a  decree  was  entered  therein  against 
the  plaintiff  and  in  favor  of  the  defendants  as  counterclaim- 
ants.  The  plaintiff  has  appealed  from  the  order  dismissing 
his  petition,  and  from  the  final  decree. — Affirmed. 

0.  T.  Naglestad,  J,  C.  Walter  and  L.  H.  Salinger,  for 
appellant. 

Johnston  Brothers,  W.  A.  HelseU,  M.  M,  White  and  E,  J. 
Stason,  for  appellees. 

Evans,  J. — Margaret  McHugh  died  testate  in  Ida  County 

in  February,  1912,  leaving  a  considerable  estate.    She  was 

the  widow  of  Alexander  McHugh,  who  had  died  two  or  three 

1.  WILLS :  probate  r^^^^  previously.      She  left  surviving  her, 

MWe"  Impostor:  as  supposed,  One  child  only,  Robert  Leroy 

evidence.  Hoover,  a  SOU  by  a  former  marriage.     By  her 
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former  marriage,  she  was  the  wife  of  Pembroke  Hoover,  and 
lived  for  many  years  in  Cedar  Coimty,  Iowa.  Many  years 
ago  she  was  divorced  from  Hoover,  and  was  thereafter  mar- 
ried to  McHugh.  There  were  no  children  of  this  marriage, 
nor  was  McHugh  survived  by  any  children  of  his  own.  By 
the  decree  of  divorce  from  Hoover,  the  plaintiff  mother  was 
awarded  the  custody  of  her  child,  Robert  Leroy  Hoover.  It 
appears,  however,  that,  notwithstanding  such  provision  of 
the  decree,  the  child  made  his  home  with  the  paternal  grand- 
parents at  Cadillac,  Michigan,  and  was  known  little,  if  at  all, 
in  the  later  home  and  surroundings  of  his  mother.  By  the 
will  of  Mrs.  McHugh,  as  originally  drawn,  no  provision  was 
made  for  the  son.  The  principal  beneficiaries  therein  named 
were  the^  defendants  Hedrick, .  Simmons  and  Meyers.  The 
larger  benefit  went  to  Hedrick  as  residuary  legatee.  By  a 
codicil  to  the  will,  a  bequest  of  $10,000  was  made  to  Bobert 
Leroy  Hoover.  The  will  and  codicil  being  filed  for  probate, 
Bobert  Leroy  Hoover  started  a  contest  by  filing  .objections 
thereto.  A  contract  of  settlement  was  effected  between  Hed- 
rick as  a  proponent  and  Hoover  as  a  contestant,  whereby 
Hedrick  agreed  to  pay  to  Hoover,  partly  in  specified  real 
estate  located  in  Iowa  and  elsewhere,  the  sum  of  $130,000. 
Thereafter,  the  will  and  codicil  were  duly  admitted  to  pro- 
bate. 

Some  time  thereafter,  and  prior  to  March  1,  1913  (the 
actual  date  not  appearing  here),  the  plaintiff  instituted  an 
action  to  set  aside  the  probate  of  the  will  of  Margaret  Mc- 
Hugh, on  the  ground  of  her  alleged  mental  incompetency 
and  on  the  ground  of  alleged  undue  infiuence  of  Hedrick, 
the  principal  beneficiary  of  her  will.  The  petition  also  at- 
tacked the  certain  contract  of  settlement  between  Hedrick 
and  Robert  Leroy  Hoover  already  referred  to,  and  alleged 
that  the  same  was  obtained  from  Hedrick  by  Robert  Leroy 
Hoover  upon  the  false  and  fraudulent  representations  that 
he  was  an  heir  of  Mrs.  McHugh 's,  whereas  he  was,  in  fact, 
not  such,  and  the  petition  prayed  that  such  contract  be  set 
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aside.  The  natare  of  plaintiff's  interest  in  the  estate  was 
alleged  to  be  that  he  was  the  only  child  of  his  deceased  father, 
who  was  the  son  of  Mrs.  McHugh.  The  defendants  all  an- 
swered, and  filed  various  affirmative  pleadings.  We  shall 
not  deal  in  detail  with  all  of  them.  They  all  denied  the  in- 
terest of  the  plaintiff,  and  challenged  his  alleged  relationship 
and  identity.  Robert  Leroy  Hoover  filed  a  counterclaim 
against  him,  which,  in  effect,  asked  to  quiet  his  title  to  the 
real  estate  claimed  by  him  by  virtue  of  the  contract  with 
Hedrick.  He  also  filed  a  cross-petition  against  his  codefend- 
ant,  Hedrick,  asking  for  a  specific  performance  of  the  con- 
tract, Hedrick  having  hesitated  to  perform  when  the  plaintiff 
appeared  with  his  claim  of  relationship.  The  real  question, 
which  became  decisive  in  the  court  below  and  which  becomes 
decisive  of  this  appeal,  is  whether  the  plaintiff  is  what  he 
pretends  to  be,  a  grandson  of  Mrs.  McHugh 's,  or  whether 
he  is  an  intentional  impostor. 

The  answering  defendants  attached  various  interrogato- 
ries to  their  pleadings.  The  plaintiff  purported  to  answer 
these.  Some  of  these  will  be  set  forth  herein  later.  The 
plaintiff  answered  therein  that  his  father's  name  was  Richard 
6.  Hoover,  and  that  he  was  the  son  of  Pembroke  Hoover  and 
Margaret  Simmons  Hoover,  and  that  he  lived  in  Cedar 
County,  Iowa.  Mrs.  McHugh 's  maiden  name  was  Simmons, 
her  first  .husband  was  Pembroke  Hoover,  and  her  home  was 
Cedar  County.  Answering  one  of  the  interrogatories,  the 
plaintiff  stated  as  follows : 

**A.  8.  A  Bible  kept  by  my  grandfather,  Pembroke 
Hoover,  shows  the  birth  of  my  father,  Richard  G.  Hoover, 
to  him  and  Margaret  Simmons  Hoover,  in  pen  and  ink." 

A  motion  was  filed  by  the  defendants  for  an  order  re- 
quiring the  production  of  the  record  above  referred  to.  Over 
the  resistance  of  the  plaintiff,  such  order  was  entered.  A 
month  later,  such  order  having  been  wholly  ignored  by  the 
plaintiff,  a  rule  was  issued  ordering  him  to  show  cause  why 
he  had  not  complied  with  the  order  of  the  court    A  further 
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order  was  entered  to  the  effect  that,  unless  the  order  were 
complied  with  by  a  future  date  therein  fixed,  or  showing 
made  that  he  could  not  comply  with  the  order,  his  petition 
would  be  dismissed.  Upon  the  date  so  fixed,  the  parties 
again  appeared  before  the  court,  the  plaintiff  being  repre* 
sented  by  his  counsel.  No  compliance  with  the  order  had 
been  made,  nor  any  showing  of  excuse.  A  final  opportunity 
being  given  to  counsel  to  make  such  showing,  if  any,  as  they 
desired,  they  declared  in  effect  that  they  would  make  none. 
Thereupon,  the  court  dismissed  the  petition,  and  continued 
the  case  on  the  counterclaims  and  cross-petitions.  The  case 
on  the  counterclaims  came  to  trial  two  terms  later. 

Reference  should  be  made  here  to  certain  other  pro- 
ceedings had  before  the  striking  of  plaintiff's  petition.  The 
plaintiff  had,  by  various  pleadings,  including  a  demurrer, 
resisted  the  filing  of  the  counterclaims,  on  the  general  ground 
that  they  were  not  germane  to  the  issue  tendered  by  the  peti- 
tion, and  that  they  could  not  be  interposed  in  an  action  at 
law  to  set  aside  the  probate  of  a  will,  and  that  their  filing 
was  an  attempt  to  deprive  the  plaintiff  of  the  right  of  jury 
trial,  and  to  force  the  trial  to  the  equity  side.  The  court 
allowed  the  counterclaims  to  stand,  but  ordered  that  the 
equitable  issues  therein  should  be  tried  in  equity,  and  that 
the  issue  as  to  the  setting  aside  of  the  probate  of  the  will 
should  be  tried  at  law,  and  should  be  first  tried,  if  tried,  at 
the  following  term.  At  the  final  trial  of  the  equitable  issues 
on  the  counterclaims,  the  trial  court  found  that  the  plaintiff 
had  no  interest  in  the  litigation,  in  that  he  sustained  no  rela- 
tionship whatever  to  Mrs.  McHugh.  A  decree  quieting  title 
against  him  was  entered  in  favor  of  the  counterclaimants. 
The  general  nature  of  the  complaint  made  by  the  appellant 
on  this  appeal  is  that  the  trial  court  acted  in  excess  of  its 
jurisdiction,  in  dismissing  the  petition  for  the  alleged  con- 
temptuous conduct  of  the  plaintiff;  that  its  only  power  was 
to  continue  until  compliiance  with  its  order  was  had;  that 
the  court  erred  in  entertaining  jurisdiction  of  the  counter- 
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claims,  and  that  it  exceeded  its  jurisdiction  therein ;  that  the 
decree,  in  effect,  precluded  the  plaintiff  from  trying  to  a  jury 
the  law  issues  tendered  in  his  petition  as  to  the  setting  aside 
of  the  probate  of  the  will;  that  it^  in  effect,  closed  the  door 
of  the  statute  of  limitations  against  him,  even  though,  under 
the  statute,  he  was  entitled  to  five  years  to  b^n  another 
action ;  and  that  it  was  beyond  the  power  of  the  court  so  to 
do.  The  emphasis  of  the  appeal  is  laid  upon  the  want  or 
excess  of  jurisdiction.  For  reasons  hereinafter  appearing, 
the  appellant  is  in  no  position  to  complain  of  a  merely  erro- 
neous procedure. 

I.  Before  proceeding  to  a  consideration  of  the  points 
and  argument  of  appellant,  we  deem  it  appropriate  to  look 
at  the  facts  of  the  case  pertaining  to  plaintiff's  interest  in  the 
litigation,  as  these  facts  were  developed  by  proceedings  sub- 
sequent to  the  dismissal  of  his  petition,  which  led  to  the  final 
decree.  The  trial  court  never  lost  personal  jurisdiction  over 
the  plaintiff,  however  erroneous  its  procedure,  if  at  all.  In- 
deed, the  plaintiff  continued  to  be  represented  by  his  counsel 
at  all  stages  of  the  proceedings,  including  the  taking  of  im- 
portant depositions  where  full  cross-examination  was  had. 
When  the  final  trial  was  reached,  counsel  for  plaintiff  asked 
for  an  abatement  of  this  branch  of  the  case  until  a  trial 
could  be  had  on  the  law  issue  tendered  in  the  former  peti- 
tion. This  was  refused  by  the  court,  and  the  trial  proceeded. 
The  record  discloses  that  at  this  point  plaintiff's  attorneys 
left  the  court  room.  This  action  on  their  part  could  not,  of 
course,  defeat  the  jurisdiction  of  the  court  over  the  person 
of  the  plaintiff.  If  it  was  properly  found  that  the  plaintiff 
sustained  no  relationship  to  Mrs.  McHugh,  then  he  has  no 
right  to  pursue  his  purported  litigation,  or  to  submit  any 
issue  either  to  jury  or  to  court.  In  other  words,  his  identity 
or  relationship  to  Mrs.  McHugh  stands  at  the  threshold  of 
his  right  to  litigate  at  all,  not  only  the  questions  of  fact,  but 
questions  of  law  and  procedure  as  well. 
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The  plaintiff  made  the  following  answers  to  certain  in- 
terrogatories attached  to  the  pleadings  of  Hedrick: 

**A.  1.    My  full  name  is  Stuart  Isaac  Hoover. 

"A.  2.  I  was  bom  December  1st,  1884,  in  Eau  Claire 
County,  Wisconsin. 

''A.  3.  There  was  no  public  record  kept  of  my  birth 
to  my  knowledge. 

"A.  4.  There  was  no  private  record  preserved  of  my 
birth  to  my  knowledge. 

**A.  5.  The  full  name  of  my  father  was  Richard.  6. 
Hoover. 

'*A.  6.  I  do  not  know  when  my  father  was  bom;  he 
was  bom  about  1860. 

**A.  7.  I  don't  know  of  any  public  record  of  my  fa- 
ther's birth. 

**A.  8.  A  Bible  kept  by  my  grandfather,  Pembrook 
Hoover,  shows  the  birth  of  my  father,  Richard  G.  Hoover, 
to  him  and  Margaret  Simmons  Hoover,  in  pen  and  ink. 

**A.  9,  I  do  not  know  when  nor  where  my  father  and 
mother  were  married. 

A.  10.  I  do  not  know  full  maiden  name  of  my  mother. 
A,  11.  I  do  not  know  when  and  where  my  mother 
was  bom,  nor  do  I  know  the  name  of  her  father  or  mother, 
nor  do  I  know  their  address  and  I  cannot  say  whether  they 
are  dead  or  living. 

** A.  12.  I  do  not  know  the  names  of  my  mother's  broth- 
ers and  sisters,  nor  do  I  know  their  addresses. 

**A.  13.  I  do  not  know  of  any  uncles  and  aunts  of  my 
mother  who  are  living,  nor  do  I  know  their  residences. 

*'A.  14.  My  father  and  mother  died  about  1891,  in  a 
forest  fire  in  Wisconsin.  I  remember  seeing  the  fire  at  the 
time. 

'*A.  15.  There  is  no  tombstone  or  monument  erected 
to  the  memory  of  my  father  and  mother,  to  my  knowledge. 

**A.  16.    I  have  lived  in  Wahoo,  Saunders  County,  Ne- 
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braska,  about  eight  months,  and  I  lived  there  with  William 
Hilliard,  but  I  do  not  know  his  present  address ;  and  I  lived 
in  Beatrice,  Gage  County,  Nebraska,  about  eight  months, 
and  lived  with  William  Hilliard,  but  I  do  not  know  his  pres- 
ent address;  and  I  lived  in  Goodland,  Kansas,  about  four 
months,  with  William  Hilliard,  but  I  do  not  know  his  present 
address;  and  I  lived  in  St.  Joe,  Buchanan  County,  Missouri, 
about  one  and  one>half  years,  and  I  boarded  at  different 
boarding  houses,  the  names  of  which  I  do  not  remember,  but 
they  were  located  in  South  St.  Joe,  Missouri.    And  I  lived  in 
Kansas  City,  Missouri,  about  five  years,  and  while  there  I 
boarded  at  different  boarding  houses,  and  worked  at  such 
labor  as  I  could  obtain ;  and  it  is  so  long  ago  since  I  left  Kan- 
sas City,  Missouri,  that  I  cannot  recall  the  name  or  names  of 
any  of  the  people  who  kept  the  boarding  houses  at  which  I 
boarded ;  and  I  lived  in  the  state  of  Wyoming  about  two  years, 
engaged  in  working  on  the  Union  Pacific  Railroad,  on  its  line 
through  the  state,  and  I  boarded  at  the  different  railway 
camps  along  the  railway  through  the  state;  and  at  the  time 
I  did  not  know,  and  do  not  know,  the  names  of  the  different 
counties  in  which  I  worked  along  said  line  of  railway,  and  I 
cannot  recall  the  name  or  names  of  any  of  the  persons  that 
I  worked  with,  for  the  reason  that  the  persons  were  of  dif- 
ferent nationalities,  and  the  most  of  whom  could  not  speak 
the  English  language,  and  we  were  strangers  to  each  other. 
And  then  I  worked  in  the  harvest  fields  in  Kansas  for  one 
season  among  strangers.    I  do  not  know  their  names;  and 
then  I  worked  on  a  truck  farm,  two  years,  at  East  Peoria, 
Illinois.    I  lived  with  a  person  named  Jacob  Hihouse.     I  do 
not  know  his  present  address.    And  then  I  went  to  Dane 
County,  Wisconsin,  and  worked  with  a  threshing  machine 
crew  one  season,    and    lived  with  a  man  by  the  name  of 

Bacon.     I  do  not  know  his  given  name,  nor  do  I 

know  his  address.     Then  I  went  to  Spring  Green,  Wisconsin, 
and  lived  there  two  years,  engaged  in  real  estate  business 
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and  farming,  and  I  boarded  at  a  hotel.  Mr.  L.  Lawson,  who 
kept  the  hotel,  sold  out  and  left  the  place,  and  I  do  not  know 
his  present  address.  Then  I  went  to  Richland  Center,  Wis- 
consin, where  I  am  now  living. 

**A.  17.  I  do  not  know  the  names  of  the  places  at 
which  my  father  lived,  but  he  worked  in  different  lumber 
camps  in  "Wisconsin,  nor  do  I  know  the  names  of  the  people 
for  whom  he  worked. 

"A.  18.  William  Hilliard  knew  my  father  during  his 
lifetime ;  George  Signer  knew  my  father  in  his  lifetime.  Isaac 
Lynberger  knew  my  father  in  his  lifetime,  and  Chris  Scholl 
also  knew  my  father  in  his  lifetime. 

•  ''A.  19.  The  address  of  William  Hilliard  was  Good- 
land,  Kansas ;  the  address  of  George  Signer  is  Spooner,  Wis- 
consin; the  address  of  Chris  Scholl  is  Chicago,  Illinois;  and 
the  address  of  Isaac  Lynberger  is  Minneapolis,  Minnesota. 

''A.  20.    Yes. 

**A.  21.  Thomas  Northrup,  of  Ida  Grove,  Iowa,  as  I 
am  informed  and  believe. 

"A.  22.  I  dp  not  know  the  names  and  present  ad- 
dresses of  uncles,  brothers,  sisters,  aunts  and  cousins  of  my 
mother. 

**A.  23.  Nobody  took  care  of  me  after  the  death  of  my 
father  and  mother  until  I  attained  my  majority,  excepting 
William  Shouse,  for  a  period  of  about  three  years,  and  Wil- 
liam Shouse  and  his  wife  were  living  at  lumber  camps  in 
Wisconsin,  during  the  three  years  that  they  took  care  of  me, 
and  their  last  known  address  to  me  was  a  lumber  camp  in 

m 

Chippewa  County,  Wisconsin." 

To  certain  interrogatories  attached  to  the  pleading  of 
Kobert  Leroy  Hoover,  plaintiff  answered  as  follows : 

**Int.  17.  What  was  the  name  of  your  grandfather  on 
your  father's  side?  A.  Pembroke  Hoover,  and  he  married 
Margaret  Simmons  in  Cedar  County,  Iowa,  so  I  am  informed 
and  believe,  and  also  that  she  lived  with  him  for  about  five 
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years,  and  about  three  years  afterward,  she,  Margaret 
Hoover,  mkrried  one  Alex  McHugh,  deceased,  late  of  Ida 
County,  Iowa. 

**Int.  18.  Where  was  he  bom,  and  when?  A.  I  do 
not  know  where  Pembroke  Hoover  was  bom,  nor  when  he 
was  bom. 

'*Int.  19.  Where  did  he  die,  and  whenT  A.  He  died 
about  thirty-eight  years  ago,  but  I  do  not  know  the  name  of 
the  place  where  he  died. 

''Int.  20.  How  many  times  was  your  grandfather  on 
your  father's  side  married,  during  his  lifetime,  and  what 
were  the  names  of  his  various  wives,  if  more  than  one,  be- 
fore they  were  married  to  himf  A.  I  have  been  informed 
and  believe  that  he  was  married  twice ;  the  first  time  to  Mar- 
garet Simmons;  the  second  time  to  a  woman  whose  maid^i 
name  I  do  not  know.  She  is  now  residing  in  the  state  of 
Oregon. 

**Int.  21.  How  many  children  did  your  grandfather 
on  your  father's  side  have,  and  what  were  their  names  and 
ages?  A.  My  grandfather  on  my  father's  side  had  two 
sons,  as  issue  of  his  marriage  to  Margaret  Simmons,  she  hav- 
ing afterward  married  Alex  McHugh,  deceased.  The  name 
of  one  son  was  Richard  G.  Hoover,  my  father,  who  was  bom 
about  I860;  the  name  of  the  other  son  I  do  not  know,  nor 
the  year  of  his  birth.  This  answer  is  made  on  information 
and  belief,  and  I  therefore  believe  the  same  to  be  true. 

*'Int.  22.  Did  you  ever  know  your  grandfather  on  your 
father's  side,  personally,  and  if  so,  when  and  where  did  you 
see- him?  A.  I  did  not  know  my  grandfather  on  my  fa- 
ther's side,  personally;  I  never  saw  him. 

''Int.  23.  Give  the  various  places  in  which  your  names 
of  the  people  with  whom  he  lived  and  for  whom  he  worked? 
A.  I  do  not  know  where  my  father  lived  previous  to  his 
marriage,  nor  do  I  know  the  names  of  the  people  with  whom 
he  lived,  and  for  whom  he  worked. 
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*'Int.  24.  What  was  the  color  of  your  father's  eyes! 
A.    I  do  not  remember  the  color  of  my  father's  eyes. 

**Int.  25.  What  was  the  color  of  your  father's  hair? 
A.    I  do  not  remember  the  color  of  my  father's  h^ir. 

''Int.  26.  Did  your  father  have  a  finger  missing  on 
either  handt  A.  I  have  no  recollection  as  to  that  and  do 
not  know. 

**Int.  27,  Did  your  father  ever  live  in  Cadillac,  Michi- 
gan, and  if  so,  when  and  with  whom  did  he  live,  and  how 
long  did  he  live  with  such  person  f  A.  I  do  not  know  of 
my  father  ever  living  at  Cadillac,  Michigan. 

**Int.  28.  How  large  a  man  was  your  father,  i.  e.,  how 
many  feet  tall  was  he,  and  how  many  pounds  did  he  weigh? 
A.  I  do  not  know  how  many  feet  tall  my  father  was,  nor 
how  much  he  would  weigh.       * 

'*Int.  29.  Where  is  the  body  of  your  father  buried  f 
A.  The  body  of  my  father  was  burned  up  in  a  forest  fire 
in  the  state  of  Wisconsin. 

**Int.  30.  Is  there  a  tombstone  or  monument  erected  to 
the  memory  of  your  father,  and  if  so,  where  is  it,  and  when 
was  it  erected?  A.  There  is  no  tombstone  or  monument 
erected  to  the  memory  of  ray  father,  to  my  knowledge." 

It  will  be  noticed  from  the  foregoing  that  no  information 
is  contained  as  to  the  present  whereabouts  of  any  person  who 
could  connect  the  plaintiff  either  as  the  son  of  Richard  G. 
Hoover  or  as  the  grandson  of  Pembroke  and  Margaret 
Hoover.  Some  months  later,  he  answered  further  interroga- 
tories as  follows: 

**A.  1.  I  know  that  I  was  bom  in  Bau  Claire  Co., 
Wisconsin,  on  December  1,  1884,  because  William  Hilliard, 
who  resided  at  (Joodland,  Kansas,  told  me  that  I  was  bom 
on  that  date  and  at  that  place. 

'*A.  2.  I  only  know  of  but  said  William  Hilliard,  who 
knew  when  and  where  I  was  bom.  He  told  me  that  I  was 
the  only  child  bom  to  my  father  and  mother,  and  his  last 
known  address  to  me  was  Goodland,  Kansas. 
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"A.  3.  Since  I  filed  my  answers  to  the  previous  inter- 
rogatories, I  have  not  talked  or  communicated  with  any  per- 
son or  persons  who  knew  the  time  and  place  of  my  birth. 

**A.  4.  I  do  not  know  of  any  person  who  was  present 
at  my  birth. 

''A.  5.  All  that  I  know  about  my 'birth  is  what  said 
William  Halliard  told  me,  as  stated  in  my  answer  to  said 
Interrogatory  1. 

**A.  6.    I  don't  know  in  whose  house  I  was  bom. 

**A.  7.  Since  the  filing  of  my  answers  to  the  previous 
interrogatories,  I  have  not  learned  any  additional  facts  in 
regard  to  my  mother. 

'*A.  8.  I  have  answered  this  interrogatory  in  my  an- 
swer to  said  Interrogatory  7. 

•     "A.  9.    I  do  not  know  at  this  time 'the  name  of  my 
mother  before  she  married  my  father. 

'^A.  10.  I  do  not  know  the  name  or  names  of  any  rela- 
tive of  my  mother. 

*'A.  11.  My  father  and  mother  did  die  in  a  forest  fire 
about  1891  in  Wisconsin,  but  I  do  not  know  the  exact  loca- 
tion of  the  fire. 

**A,  12.  George  Signer,  deceased,  late  of  Spooner,  Wis- 
consin, and  William  Hilliard,  whose  last  known  address  to 
me  was  Goodland,  Kansas,  personally  knew  of  the  fire  in 
which  my  father  and  mother  were  burned  to  death,  and  they 
knew  of  their  deaths. 

''A.  13.  I  personally  saw  the  fire  when  my  father  and 
mother  were  burned  to  death  in  it. 

A.  14.    I  was  not  rescued  from  the  fire  by  anyone. 
A.  15.    I  knew  of  the  death  of  my  father  and  mother 
in  the  said  forest  fire,  because  I  was  personally  present  at 
the  time  of  the  fire  in  which  my  parents  were  burned  to 
death,  and  I  personally  saw  the  fire. 

**A.  16.  After  said  fire  I  did  not  remain  in  the  vicinity 
of  the  fire,  and  nobody  took  me  from  said  fire. 

A.  17.     I  do  remember  my  father  antl  mother,  but  I 
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do  not  remember  how  they  looked;  and  the  place  I  last  saw 
them  was  before  said  forest  fire. 

"A.  18.    I  have  not  pictures  of  my  father  and  mother. 

'*A.  19.  As  I  have  stated  in  my  answer  to  Interroga- 
tory 18,  I  have  no  pictures  of  my  father  or  mother. 

**A.  20.  I  answer  this  interrogatory  by  my  answers  to 
said  Interrogatories  18  and  19. 

*'A.  21.  I  have  no  pictures  of  my  grandfather  Pem- 
broke Hoover,  on  my  father's  side. 

*'A.  22.  Since  the  filing  of  my  answers  to  the  former 
interrogatories  asked  by  the  defendant  Robert  Leroy  Hoover, 
I  have  not  talked  to  or  communicated  with  any  person  or 
persons  who  knew  of  the  fact  of  the  fire  in  which  my  father 
and  mother  perished. 

"A.  23.  Since  the  filing  of  my  answers  to  the  former 
interrogatories  asked  by  the  defendant  Robert  Leroy  Hoover, 
I  have  not  talked  to  or  communicated  with  William  Hilliard, 
Isaac  Lynberger,  Chris  Scholl,  William  Shouse,  or  Jacob 
Hihouse,  or  any  of  them. 

"A.  24.  William  Ililliard  and  his  wife,  William  Shouse 
and  his  wife,  Isaac  Lynberger  and  his  wife,  Chris  Scholl, 
and  George  Signer  are  persons  that  I  remember  of  knowing 
my  father  and  mother  after  their  marriage. 

''A.  25.  Since  the  bringing  of  this  action  I  have  not 
personally  communicated  by  letter  or  otherwise  with  any 
persons  who  knew  either  my  father  or  my  mother. 

"A.  26.  I  do  not  remember  when  the  last  time  was  that 
I  saw  or  heard  from  William  Shouse  or  his  wife. 

'*A.  27.  Since  filing  my  answer  to  Interrogatory  23 
of  defendant  D.  H.  Hedrick,  I  have  not  communicated  per- 
sonally with  said  William  Shouse  or  his  wife  or  any  of  his 
family. 

*'A.  28.  I  attended  school  at  Wahoo,  Saunders  Co., 
Nebraska.  The  next  place  that  I  attended  school  was  Good- 
land,  Sherman  County,  Kansas,  and  I  was  living  with  Wil- 
liam Hilliard  at  the  times  when  I  attended  these  schools. 
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''A.  29.  I  jBrst  attended  school  at  Wahoo,  Saunders 
Co.,  Nebraska.  I  lived  at  that  time  with  William  Hilliard, 
whose  last  known  address  to  me  was  Goodland,  Kansas.  I 
attended  said  school  about  six  months,  and  I  do  not  remem- 
ber the  name  of  the  school  teacher. 

"A.  30.  I  do  not  personally  know  the  present  address 
of  said  William  Hilliard  or  of  the  school  teacher  who  taught 
the  school. 

**A.  31.  I*  only  went  to  school  to  two  teachers,  and  I 
do  not  remember  the  name  of  either  one  of  them.  I  don't 
know  their  place  or  places  of  residence,  and  cannot  state 
their  address  or  addresses.  When  I  went  to  those  teachers 
I  was  only  about  nine  years  of  age,  and  I  have  not  gone  to 
school  since  that  time." 

Notwithstanding  the  mist  that,  according  to  his  answers, 
appeared  to  hang  over  the  life  of  the  plaintiff,  and  to  shut 
him  off  from  the  view  of  many  acquaintances,  the  appellees 
claim  to  have  found  the  nest  wherein  he  was  bom,  at  Ferris, 
Illinois,  and  a  number  of  depositions  were  taken  and  intro- 
duced in  evidence  in  proof  of  such  fact.  The  two  following 
depositions  are  sufiSciently  illustrative  of  all  on  this  point : 
''P.  N.  Casbum: 

*'My  name  is  P.  N.  Casbum.  I  am  38  years  old,  and 
I  live  in  Perris,  111.  My  business  is  banking.  I  have  lived 
in  and  around  Ferris  all  my  life.  I  know  S.  I.  Hoover,  or 
Stuart  Isaac  Hoover;  I  have  known  him  for  20  years.  He 
lived  in  and  near  Ferris,  111.,  most  of  the  time.  I  have  ex- 
examined  'Exhibit  A,'  which  is  a  photograph  handed  to  me  by 
the  notary  taking  this  deposition.  'Exhibit  A'  is  a  photo- 
graph of  Stuart  Isaac  Hoover,  the  man  to  whom  I  have  just 
referred.  The  father  of  Stuart  Isaac  Hoover,  or,  as  he  was 
generally  known,  S.  I.  Hoover,  was  John  A.  Hoover,  and  his 
mother's  name  was  Sarah  E.  Hoover.  Stuart  Isaac  Hoover 
has  been  married  and  divorced.  The  maiden  name  of  his 
wife  was  Adelaide  Davis.  I  do  not  call  to  mind  her  present 
address,  but  it  is  near  Carthage,  111.    The  mother  of  Stuart 
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Isaac  Hoover,  Sarah  E.  Hoover,  lives  at  Adrian,  111.  Stuart 
Isaac  Hoover,  or,  as  he  was  generally  known,  S.  I.  Hoover, 
had  four  brothers  and  two  sisters,  viz.:  Harry  Hoover,  of 
Seattle,  Wash.;  John  W.  Hoover,  of  Lamont,  HL;  Albert 
Hoover,  of  Ferris,  111.;  Florence  Emmert,  of  Des  Moines, 
Iowa ;  Mrs.  Elsie  Scott,  of  Adrian,  HL ;  and  George  J.  Hoover, 
of  Lomax,  111.  I  do  not  know  just  where  Stuart  Isaac 
Hoover  has  lived  the  last  3  or  4  years,  but  it  was  somewhere 
in  Wisconsin.  I  have  written  to  him  at  Madison,  Wis.,  and  at 
Spring  Green,  Wis.  In  1909,  he  was  in  Ferris,  111.,  assist- 
ing m  disposing  of  his  father's  estate.  I  think  he  has  been 
a  traveling  man  of  some  kind  within  the  last  four  years. 

Cross-Examination. 

^'I  have  known  the  family  of  Stuart  Isaac  Hoover  for 
20  years.  -The  picture  'Exhibit  A,'  which  I  have  heretofore 
identified,  is  certainly  a  picture  of  the  man  about  whom  I 
have  been  testifying.  I  knew  his  father  and  his  mother  per- 
sonally. The  family  has  lived  in  and  about  Ferris,  111.,  for 
many  years.  His  father  is  dead,  and  died,  I  think,  of  heart 
trouble;  he  certainly  was  not  burned  in  any  forest  fire  in 
Wisconsin." 
"F.  C.  Scott: 

* '  My  name  is  Frank  G.  Scott.  I  am  29  years  old,  and  I 
reside  at  Adrian,  111.  I  am  by  profession  a  physician.  I 
know  S.  I.  Hoover,  or  Stuart  Isaac  Hoover,  and  have  known 
him  for  about  15  years.  Up  to  about  four  years  ago,  he 
lived  in  and  around  Ferris,  lU.  I  have  examined  the  pho- 
tograph handed  me  by  the  notary  public,  which  is  marked 
'Exhibit  A,'  and  that  photograph  is  a  picture  of  Stuart  Isaac 
Hoover,  about  whom  I  have  just  testified.  It  is  certainly  a 
picture  of  him.  His  father's  name  is  John  A.  Hoover,  and 
his  mother's  name  is  Sarah  E.  Hoover.  His  father  is  dead, 
but  his  mother  is  living.  I  know  the  family  very  well.  He 
had  four  brothers  and  two  sisters.     I  do  not  know  just  where 
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S.  I.  Hoover,  or  Stuart  Isaac  Hoover,  lias  lived  the  last  four 
7ear8,  but  it  was  somewhere  in  Wisconsin.  He  left  here  in 
Nov.,  1909,  and  his  address  after  that  was  Madison,  Wis.,  and 
Spring  Green,  Wis. 

Cross^Examination. 

"I  am  a  brother-in-law  of  this  Stuart  Isaac  Hoover;  I 
therefore  know  him  very  well.  I  know  it  to  be  a  fact  that 
he  wrote  from  Spring  Green,  Wis.,  and  also  wrote  from  Madi- 
son, Wis.  The  man  is  about  30  years  old.  He  is  a  man  of 
light  complexion,  and  light  hair.  There  can't  be  any  doubt 
about  the  picture  *  Exhibit  A'  being  a  picture  of  the  man 
about  whom  I  am  testifying,  and  his  name  is  Stuart  Isaac 
Hoover. ' ' 

Substantially  the  same  matters  were  testified  to  in  the 
depositiouH  of  several  other  witnesses,  residents  of  the  same 
locality.  These  included  an  uncle  of  Stuart  Isaac  Hoover's, 
a  brother  of  his  father's;  also  the  attorney  for  the  adminis- 
trator of  his  father's  estate,  to  whom  Stuart  Isaac  Hoover 
receipted  for  his  share  of  the  estate;  also  the  administrator 
of  such  estate.  All  these  witnesses  knew  Stuart  Isaac  Hoover 
well,  although  they  had  not  iseen  him  for  3  or  4  years.  They 
were  acquainted  with  his  father  and  mother  and  brothers 
and  sisters,  and  some  of  them  with  his  grandparents.  The 
uncle  testified  that  the  grandparents  of  Stuart  Isaac  Hoover 
were  Thomas  J.  Hoover  and  Mary  E.  Hoover.  All  the  wit- 
nesses recognized  the  photograph  exhibited  to  them  as  that 
of  Stuart  Isaac  Hoover,  whom  they  knew.  The  same  pho- 
tograph was  identified  by  witnesses  in  Ida  County,  who  had 
met  the  plaintiff  there  and  identified  it  unmistakably  as  his 
photograph.  The  photograph  is  reproduced  in  the  record, 
and  is  very  clear  and  apparently  free  from  defects.  The 
plaintiff  offered  no  evidence  in  denial  or  explanation  of  any 
of  this  testimony.  As  to  Robert  Leroy  Hoover,  the  evidence 
is  overwhelming  that  he  was  the  only  son  of  Mrs.  McHugh. 
The  testimony  of  his  father's  relatives  was  without  conflict. 
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It  was  shown  beyond  doubt  that  Pembroke  Hoover,  after  the 
divorce,  married  Eliza  Jane  Tompkins,  and  died  some  years 
later  in  Oregon.  His  widow  is  now  Mrs.  McNeill.  Her 
deposition  is  in  the  record.  From  such  deposition,  it  appears 
that  Pembroke  Hoover  lived  at  Cadillac,  Michigan,  and  died 
in  Oregon  while  temporarily  away  from  home.  She  also 
testified  to  the  identity  of  Robert  Leroy  Hoover  as  his  father's 
only  child.  In  view  of  the  testimony  of  the  witnesses  from 
Ferris,  Illinois,  it  is  inconceivable  that  the  plaintiff  could 
be  silent  and  yet  be  honest  in  his  pretensions.  If  these  wit- 
nesses were  in  error,  it  was  plainly  in  the  power  of  plaintiff 
to  have  demonstrated  their  error  beyond  debate.  Plain  it  is 
that  no  explanation  or  denial  was  possible.  Upon  the  evi- 
dence in  this  record,  no  jury  could  be  warranted  in  finding 
the  fact  other  than  as  the  court  found  it.  If  the  question  had 
been  tried  to  a  jury,  it  would  have  been  the  duty  of  the  court 
to  direct  a  verdict,  upon  the  evidence  before  us.  If,  there- 
fore, the  trial  court  had  jurisdiction  to  find  such  fact,  then 
it  leaves  the  plaintiff  without  any  interest  or  standing  in 
the  case.  The  questions  he  presents  for  our  consideration 
become  merely  moot  questions.  If  they  were  decided  in  his 
favor,  he  would  still  be  without  interest  in  the  case,  and  there- 
fore, in  a  legal  sense,  without  interest  in  the  questions  which 
he  presents.  This  explains  why  .the  emphasis  of  the  appeal 
is  laid  on  an  attack  upon  the  jurisdiction  of  the  court. 

II.    One  contention  is  that,  inasmuch  as  the  plaintiff's 
action  was  brought  at  law  to  set  aside  the  probate  of  the  will, 
and  nothing  more,  it  was  not  open  to  any  defendant  to  intro- 
a.  Actions  :  Join-    ^^^®  Other  and  collateral  multifarious  equita- 
?oinderfde?end-  ^^^  issucs  by  counterclaim,  and  thus  to  pre- 
fn  Jo1n^^r?e£*   vent  or  to  anticipate  a  jury  trial  upon  the 
'^^  issues  tendered  in  the  petition,  by  pressing 

the  equitable  issues  to  an  adjudication  in  advance  of  a  jury 
trial  of  the  law  issues.  This  argument  is  quite  fully  met 
by  the  correction  of  an  assumption  upon  which  the  argu- 
ment is  predicated.    The  assumption  is  that  plaintiff's  peti- 
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tion  sought  to  set  aside  the  probate  of  the  will,  and  nothing 
more.  The  fact  is  that  plaintiff's  petition  sought  to  set  aside 
the  probate  of  the  will  and  something  more.  The  ''some- 
thing more"  is  set  forth  in  the  following,  which  we  qnote 
from  the  petition  itself: 

"Plaintiff  further  states  that  one  Robert  Leroy  Hoover 
filed  a  contest  resisting  the  probate  of  said  purported  will, 
and  alleging  and  fraudulently  representing  himself  to  be  a 
son  and  heir  at  law  of  the  said  Margaret  McHugh,  deceased, 
whereas  in  truth  and  in  fact  he  was  not  a  son  and  not  an 
heir  at  law  of  the  said  Margaret  MeHugh,  deceased;  that 
upon  said  false  and  fraudulent  representations  and  assertions 
of  the  said  Robert  Leroy  Hoover  as  aforesaid,  the  said  D.  H. 
Hedrick  did  enter  into  a  written  agreement  of  settlement 
with  the  said  Robert  Leroy  Hoover,  which  agreement  is  on 
file  in  the  matter  of  the  estate  of  Margaret  McHugh,  de- 
ceased, and  which  settlement  or  agreement  of  settlement  was 
approved  by  the  court ;  that  the  said  D.  H.  Hedrick,  as  execu- 
tor or  as  residuary  legatee  under  the  said  purported  will  of 
the  said  Margaret  McHugh,  deceased,  had  no  authority  to 
make  settlanent  with  the  said  Robert  Leroy  Hoover,  and 
bind  himself  as  executor  of  the  estate  of  the  said  Margaret 
McHugh,  deceased,  to  pay  any  sum  or  sums  of  money  or  any 
property  belonging  to  the -estate  of  the  said  Margaret  Mc- 
Hugh, deceased,  to  the  said  Robert  Leroy  Hoover,  and  that 
said  agreement  or  agreements  on  the  part  of  the  said  D.  H. 
Hedrick  were  without  authority,  and  were  and  are  void. 

"Plaintiff  further  states  that  the  records  show,  and  there- 
fore this  plaintiff  alleges,  that  one  James  A.  Simmons,  a 
brother  of  the  said  Margaret  McHugh,  filed  a  contest  and 
resistance  to  the  purported  will  and  testament  of  the  said 
Margaret  McHugh,  deceased,  and  that  the  said  D.  H.  Hedrick 
did  enter  into  and  execute  an  agreement  of  settlement  with 
the  said  James  A.  Simmons,  for  a  consideration  thw^n 
named;  that  the  consideration  named  in  said  release  and 
agreement   of  settlement  has  been  paid,   according  to  the 
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records,  to  the  said  James  A.  Simmons ;  that  the  said  James 
A.  Simmons  is  not  an  heir  at  law  of  the  said  Margaret  Mc- 
Hugh,  deceased;  that  the  resistance  and  merits  of  his  eon- 
test  and  the  entire  claim  of  the  said  Jan^es  A.  Simmons  to  a 
share  in  the  estate  of  the  said  Margaret  McHugh,  deceased, 
was  based  ttpon  fraud,  in  this,  that  he,  the  said  James  A. 
Simmons,  stated  that,  prior  to  the  death  of  the  said  Margaret 
MeHugh,  a  contract  or  assignment  had  been  executed  be- 
tween Margaret  McHugh,  deceased,  and  her  alleged  son,  Rob- 
ert Lcroy  Hoover;  that  the  said  claim  of  James  A.  Simmons 
to  a  share  in  said  estate  was  based  upon  the  fraudulent  rep- 
resentations that  Robert  Leroy  Hoover  was  a  son  of  the 
said  Margaret  McHugh,  deceased,  and  that  said  representa- 
tions of  the  said  James  A,  Simmons  are  and  were  false ;  that 
the  said  D.  H.  Hedrick  had  no  authority  from  court,  and  in 
law  or  equity  had  no  right  or  authority  to  pay  James  A. 
Simmons  in  settlement  of  his  said  claim  any  part  of  the  estate 
of  the  said  Margaret  McHugh,  deceased. 

**Plaintiflf  further  states  that  he  finds,  from  reading  the 
records  filed  in  the  estate  of  the  said  Margaret  McHugh, 
deceased,  that  one  J.  H.  Meyers,  under  a  certain  agreement 
of  settlement,  is  to  receive  the  sum  of  $15,000  from  the  estate 
of  the  said  Margaret  McHugh,  deceased ;  that  the  said  D.  H." 
Hedrick,  in  law  or  in  equity,  has  no  right  or  authority  what- 
soever to  pay  to  the  said  J.  H.  Meyers,  or  agree  to  pay  to 
him,  any  sum  or  sums  of  money,  or  any  property,  from  the 
estate  of  the  said  Margaret  McHugh,  deceased,  for  the  rea- 
son that  the  said  J.  H.  Meyers  is  not  an  heir  at  law  of  the 
said  Margaret  McHugh,  deceased,  and  the  said  agreement  to 
pay  him  money  as  aforesaid  is  without  authority  and  is  void. 

"Plaintiff  further  states  that  his  father  was  the  only 
child  of  the  said  Margaret  McHugh,  deceased ;  that  his  said 
father  is  deceased,  and  at  the  time  of  his  decease  left  no 
heirs  surviving  except  this  plaintiff,  who,  as  such  heir,  under 
the  statutes  of  Iowa,  is  the  sole  and  only  heir  at  law  of  the 
said  Margaret  McHugh,  deceased." 
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The  prayer  of  such  petition  not  only  prayed  that  the 
probate  be  set  aside  and  the  will  be  held  null  and  void,  but 
also  ''that  the  settlement  and  agreements  of  settlement  made 
in  said  estate  be  set  aside  and  declared  null  and  void."  . 

It  will  be  noted  that  the  plaintiff  attacked'  the  contract 
between  Hedrick  and  Robert  Leroy  Hoover,  and  attacked  the 
title  of  Robert  Leroy  Hoover  thereunder,  not  on  the  ground 
that  it  must  fail  as  a  necessary  effect  of  the  setting  aside  of 
the  will,  but  on  the  ground  that  it  was  obtained  by  false 
and  fraudulent  representations  made  by  Robert  Leroy  Hoover 
that  he  was  the  son  and  heir  of  Margaret  McHugh.    Whether 
conveyances  made  to  a  good-faith  purchaser  while  the  origi- 
nal probate  of  the  will  was  in  force  and  effect  would  necessa- 
rily be  rendered  void  thereafter  by  the  successful  prosecu- 
tion of  an  action  to  set  aside  the  probate,  we  need  not  deter- 
mine.   It  would  be  open,  at  least,  to  an  alleged  good-faith 
purchaser  to  contend  otherwise,  in  such  event.    The  plaintiff's 
petition  assumed  that  such  contention  could  be  made,  and  it 
tendered  an  issue  in  advance  that  the  contract  of  conveyance 
to  Robert  Leroy  Hoover  was  obtained  through  fraud.    It  may 
be  that  the  issue  so  tendered  was  premature,  and  that  it  was 
improperly  joined  with  an  action  to  set  aside  the  probate  of 
the  will ;  but  the  defendants  were  not  bound  to  assail  it  upon 
that  ground.    The  jurisdiction  of  the  court  was  not  affected 
by  the  misjoinder.    It  was  competent  for  the  parties  to  ignore 
it,  and  for  the  defendants  to  join  issue  with  the  petition  in 
all  its  parts,  regardless  of  the  misjoinder.     Robert  Leroy 
Hoover  responded  to  this  part  of  the  petition,  both  defen- 
sively and  with  a  counterclaim.    In  his  counterclaim,  he  set 
forth  a  specific  description  of  the  land  which  he  claimed  to 
own  by  virtue  of  his  contract  with  Hedrick.    He  alleged  that 
the  plaintiff  was  asserting  an  interest  in  such  lands  adverse 
to  himself,  and  that  such  adverse  claim  was  a  cloud  upon 
his  title,  and  he  prayed  that  his  title  be  quieted.    Not  only 
in  his  petition  did  the  plaintiff  assail  the  title  of  Robert 
Leroy  Hoover,  but,  in  his  answer  to  the  counterclaim,  he  ad- 
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mitted  the  allegation  that  he  was  elaiming  an  interest-in  said 
land  adverse  to  the  eounterclaimant.  In  the  final  decree, 
defendant's  title  was  quieted  forever  as  against, the  plaintiff. 
In  view,  therefore,  of  the  allegations  and  the  prayer  of  the 
petition  which  we  have  above  set  forth,  we  deem  it  beyond 
debatable  question  that  the  plaintiff  opened  the  door  to  this 
counterclaim,  and  that  the  trial  court  did  not  err  in  permit- 
ting It  to  stand ;  much  less  can  it  be  said  that  the  court  ex- 
ceeded its  jurisdiction  thereby.  Whether,  therefore,  such 
counterclaim  could  have  been  permitted  as  against  a  mere 
petition  at  law  to  set  aside  the  probate  of  the  will,  is  quite 
beside  the  mark,  and  we  need  not  enter  upon  that  discussion. 
III.  It  appears  from  the  record  that  Robert  Leroy 
Hoover  did  not  file  a  counterclaim  with  his  original  answer. 
After  the  answer  was  filed,  and  before  any  counterclaim  was 

on  file,  the  plaintiff  dismissed  as  to  Robert 
sary parties?**"  Lcroy  Iloovcr.  Thereupon,  Hedrick  filed  an 
necessary  party:  application  to  require  Robert  Leroy  Hoover 

power  or  court 

to  order  party     to  be  made  a  defendant  in  the  case,  which 

brought  in.  ' 

application  was  granted,  and  the  order  was 
made.  Robert  Leroy  Hoover  therefore  appeared  again  as 
defendant)  and  filed  his  counterclaim  and  cross-petition.  It 
is  argued  that,  by  dismissal  of  the  petition  as  to  Robert  Leroy 
Hoover,  the  trial  court  lost  jurisdiction  to  try  any  issue  be- 
tween plaintiff  and  Robert  Leroy  Hoover,  and  that  its  order 
making  Robert  Leroy  Hoover  a  defendant  was  in  excess  of 
jurisdiction. 

In  dismissing  as  to  Robert  Leroy  Hoover,  the  plaintiff 
withdrew  no  allegation  of  his  petition.  Robert  Leroy  Hoover 
being  a  legatee  under  the  will,  it  is  doubtful  at  least  whether 
the  plaintiff  could  proceed  with  his  contest  without  making 
such  legatee  a  party  defendant.  Surely,  this  of  itself  would 
justify  an  order  of  the  trial  court  requiring  all  such  legatees 
to  be  served  with  notice,  and  to  be  thereby  made  defendants. 
Hedrick 's  particular  reason  for  wanting  to  bring  in  Robert 
Leroy  Hoover  was  that  the  contract  by  which  he  had  under- 
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taken  "to  convey  certain  property  to  Robert  Leroy  Hoover  was 
assailed,  on  the  ground  that  Robert  Leroy  Hoover  had  fraudu- 
lently represented  himself  as  a  son  and  heir  of  Margaret 
McHugh's,  whereas  he  was  not  such.  Manifestly,  it  was 
important  at  least  to  Hedrick  that  the  same  decree  which 
should  adjudicate  such  a  fact  adversely  to  him  should  also 
be  binding  upon  Robert  Leroy  Hoover.  If  he  were  compelled 
to  litigate  separately  with  Stuart  Isaac  Hoover  and  with 
Robert  Leroy  Hoover,  each  claiming  to  be  the  heir  of  Mrs. 
McHugh,  he  might  be  unable  to  meet  the  contentions  of  either 
one,  and  might  be  beaten  by  each,  and  thereby  rendered  liable 
to  both.  We  think,  therefore,  that  there  was  neither  lack  of 
jurisdiction  nor  error  on  the  part  of  the  trial  court  in  sus- 
taining the  application  of  Hedrick  as  such. 

IV.    It  is  further  argued  that  the  court  usurped  the 

functions  of  a  jury  in  entering  a  decree,  in  that  it  precluded 

forever  a  jury  trial  on  the  issue  of  whether  the  probate  of 

4.  AcTioNg:  *^®  ^^'^  should  be  set  aside. 

ufnenlss^'*"  ^^  leg&l  effect,  it  precluded  a  future  trial 

&of:'X'er     of  such  issuc  to  a  jury,  however,  only  as  to 

the  plaintiff,  and  on  the  ground  that  he  sus- 
tained no  relationship  to  Mrs.  McHugh,  and  could,  therefore, 
have  no  interest  or  standing  in  such  a  contest.    It  is  argued, 

m 

however,  that  the  question  of  his  relationship  was  an  issue  in 
the  case,  and  that  he  was  entitled  to  try  that  question  before 
a  jury.  If  it  be  conceded  that  the  question  of  plaintiff's  rela- 
tionship was  one  of  the  elements  of  the  law  branch  of  his 
case,  then  it  was  an  element  of  the  equity  branch,  likewise. 
So  far  as  the  mere  question  of  jurisdiction  is  concerned, 
there  was  the  same  power  to  try  such  question  in  the  equity 
branch  as  in  the  other  branch.  Strictly  speaking,  however, 
we  think  it  was  an  element  of  neither.  The  identity  of  a 
pretended  plaintiff  is  a  question  of  fact  somewhat  distinct 
from  the  case  itself.  A  case  may  be  complete  in  all  its  own 
elements.  Such  case,  however,  may  be  either  prosecuted  or 
waived  by  the  appropriate  party  to  whose  benefit  it  has 
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aecrued.  The  disinterested,  the  intermeddler,  the  imperson^ 
ator^  cannot  prosecute  it.  Whether  a  plaintiff  whose  petition 
presents  a  good  case  on  its  face  is  the  identical  person  in 
whose  favor  such  case  has  accrued,  is  a  question  which  stands 
&t  the  thrasdiold  of  the  litigation.  The  proper  identity  of 
the  plaintiff  is  a  necessary  conditi(»i  to  the  prosecution  of  a 
suit,  rather  than  an  element  of  the  cause  of  action.  It  is  a 
question  which,  from  its  very  nature,  seldom  presents  a  de- 
batable issue.  It  is  usually  clearly  provable,  and  the  cases 
are  rare  indeed  where  it  has  remained  as  an  issue  in  the  final 
submission  of  the  case.  If  the  party  who  comes  into  court 
as  plaintiff  is  not  the  person  he  pretends  to  be,  and  is,  there- 
fore, not  the  party  in  interest,  he  has  no  right  to  the  time 
or  attention  of  the  court.  As  a  matter  of  usual  and  appro- 
priate practice,  some  presumption  will  be  temporarily  in- 
dulged that  he  is  what  he  claims  to  be.  Ordinarily,  this  pre- 
sumption is  justified  by  the  facts.  If,  however,  his  identity 
is  challenged  by  the  defendant,  it  necessitates  an  investiga- 
tion, and  the  manner  and  method  of  that  investigation  must 
in  some  degree  rest  in  the  sound  discretion  of  the  court.  We 
know  of  no  constitutional  reason  which  would  require  that 
the  decision  of  such  question  should,  as  a  matter  of  right,  be 
postponed  until  the  final  submission  of  the  case  to  the  jury. 
Otherwise,  a  court  might  be  required  to  spend  days  or  we^ 
in  the  trial  of  the  issues  of  a  ease,  after  it  had  become  appar- 
ent that  the  plaintiff  was  a  pretender  and  had  no  real  interest 
in  the  case  which  he  was  presenting.  The  fact  being  finally 
found  f^ainst  his  identity  would,  of  necessity,  carry  down 
with  it  the  adjudication  on  the  cause  of  action.  For  illustra- 
tion, let  a  supposition  be  made.  Suppose  this  case  had  been 
submitted  to  a  jury  upon  all  the  issues,  and  that  special  find- 
ings had  been  returned  therein  to  the  effect  that  the  will  of 
Mii9.  MeHugh  was  null  and  void  for  undue  influence  and 
mental  incompetency,  and,  further,  that  Stuart  Isaac  Hoover 
sustained  no  relationship  to  her,  whatever.  Such  a  finding 
would  require  a  dismissal  of  the  case.    It  would  not  be  in 
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abatement.  It  would  be  a  bar  forever  as  against  Stuart  Isaac 
Hoover.  But  the  finding  of  the  invalidity  of  the  will  would 
necessarily  be  futile.  The  plaintiff  being  defeated,  no  judg- 
ment could  be  entered  against  the  defendants  in  favor  of  a 
person  in  interest  who  was  not  a  party  to  the  case.  Suppose, 
again,  that  the  special  findings  were  adverse  to  the  identity 
of  the  plaintiff,  and  favorable  to  the  validity  of  the  will. 
Such  finding  in  favor  of  the  validity  of  the  will  would  also 
be  futile.  It  could  not  operate  in  favor  of  the  defendant,  as 
against  a  real  heir  who  was  not  a  party  plaintiff. . 

There  is  much  reason,  therefore,  for  saying  that  the  ques- 
tion of  whether  a  plaintiff  is  genuinely  such,  or  is  a  fraudu- 
lent pretender  impersonating  another,  may,  in  the  sound  dis- 
cretion of  the  court,  be  inquired  into  at  any  stage  of  the  liti- 
gation, and  in  such  reasonable  manner  as  the  court  shall 
prescribe.  This  is  only  another  way  of  saying  that  the  judge 
is  no  more  required  to  pass  upon  dilatory  pleas  and  legal 
questions  presented  in  advance  of  trial  by  a  mere  pretender 
or  impersonator,  than  would  a  jury  be  required  to  pass  upon 
a  cause  presented  to  them  by  the  same  pretender.  In  the 
case  before  us,  it  is  sufficient  to  hold  that  the  identity  of  the 
plaintiff  was  properly  inquired  into  upon  the  trial  of  the 
equitable  issues,  and  the  finding  of  fact  thereon  was  right, 
beyond  all  question.    We  do  not  overlook  the  fact  that,  in 

so  far  as  the  decree  dealt  with  the  counter- 

'  BHRc^parUes     claim  of  Hcdrick,  it  purported  to  adjudicate 

lege  error :  im-    the  validity  of  the  wiU.     It  is  argued  that  the 

postor. 

validity  of  the  will. was  not  involved  in  the 
equitable  issues,  and  that  the  question  could  not  be  prejudged 
in  this  manner.  The  correctness  of  the  argument  may  be 
assumed,  without  being  conceded.  Such  a  finding  in  the  de- 
cree was  wholly  needless,  so  far  as  the  plaintiff  was  con- 
cerned. It  was  also  wholly  nugatory,  as  concerned  any  real 
heir  not  a  party  to  the  case,  if  any  such  should  hereafter 
appear.    The  plaintiff  himself,  being  barred  by  the  adverse 
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finding  as  to  his  relationship,  has  no  interest  whatever  to 
complain  as  to  the  form  of  decree,  so  far  as  it  may  purport 
to  affect,  hereafter,  real  parties  in  interest.  So  far  as  the 
validity  of  the  will,  as  an  abstract  question,  is  concerned,  it 
may  be  conceded  that  the  decree  added  nothing  to  the  pre- 
sumption already  obtaining  in  favor  of  its  first  probate.  But 
this  is  a  matter  of  no  concern  whatever  to  the  plaintiff. 

V.    In  view  of  what  has  already  been  said,  we  need  not 
enter  into  the  question  whether,  aside  from  all  statutory 
provisions,  the  court  had  inherent  right  to  dismiss  the  plain- 
tiff's petition  because  of  his  contemptuous 
*'  m^ntory  ev?!'"  refusal  to  comply  with    the    court's    order. 
<:ourttopro-       Couscquences  of  such  a  refusal  are  specified 

duc6  *  i*6xus&l  to 

obey  order:        in  Sections  4656,  4667  and  4668,  Code,  1897. 

consequences.  '  ' 

These  sections  do  not  in  terms  authorize  a 
dismissal  of  plaintiff's  petition.  Hence  it  is  argued  for  ap- 
pellant that  the  procedure  specified  in  the  statute  is  exclu- 
sive. It  is  plain,  however,  that  an  adherence  to  the  statutory 
procedure  would  necessarily  have  come  to  the  same  result. 
Under  Section  4668,  the  court  could  have  ordered  the  allega- 
tions of  defendants'  pleadings  to  be  taken  as  true.  This 
would  have  been  the  equivalent  of  a  dismissal. '.  There  could 
be  nothing  left  for  future  trial,  in  the  event  of  such  order. 
This  would  have  carried  the  equity  issues,  as  well  as  the  law 
issues.  True,  the  court  did  not  make  such  order,  but  did 
make  one  less  drastic,  which  saved  to  plaintiff  the  right  of 
7  Appeal  AND  ER-  ^^^^'^^  upon  the  equitable  issues.  If  we 
utfe^^to^^ge'  ignore  the  question  of  inherent  right  in  the 

error:  impostor.  ^^^^  ^^  ^^  ^^^^  ^^  ^^^^^  ^^^  COnced©  that 

it  was  technically  erroneous  to  dismiss  the  petition,  in  the 
absence  of  a  prior  order  that  the  pleadings  of  the  adverse 
party  *'be  taken  as  true,"  yet  it  was  error  only,  and  not  ex- 
cess of  jurisdiction.  On  the  one  issue  as  to  his  identity, 
which  was  vital  to  his  standing  in  court,  he  had  a  full  and 
fair  hearing,  under  due  process  of  law.    The  finding  being 
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adverse  to  him,  he  had  no  interest  in  any  other  issue,  and 
has  no  interest  now  in  the  correction  of  error  pertaining 
thereto. 

We  find  beyond  all  doubt  that  the  plaintiff's  claim  of 
relationship  to  Mrs.  McHugh  was  knowingly  false^  and  the 
decree  of  the  district  court,  so  far  as  it  affects  him,  is — Af- 
firmed. 

Qaynob,  C.  J.,  Deemer  and  Ladd,  JJ.,  concur. 


In  re  Estate  op  J.  H.  Schopield,  Deceased. 

WILLS:  Constmction — ^Power  of  Executor  to  Lease.  The  power  of 
an  executor  to  lease  real  estate  may  be  inferred  from  the  fact 
that  the  executor  is  charged  with  the  duty  of  handling  and  dis- 
posing of  the  rents  and  profits  arising  from  such  lands.  Will  re- 
viewed, and  heldy  the  power  to  rent  and  handle  the  proceeds  was 
in  the  executor  and  not  in  a  legatee.     (See  Sec.  3336,  Code,  1897.) 

Appeal  from  Cass  District  Court. — ^A.  B.  Thornell,  Judge. 

Monday,  January  15,  1917. 

This  action  involves  the  proper  construction  of  a  will; 
involves  a  controversy  between  the  executor  of  the  will  and 
a  legatee  named  in  the  will,  over  the  right  to  remt  certain 
real  property  disposed  of  in  the  will.  The  opinion  states  the 
facts. — Affirmed. 

Popham  &  Havner,  for  appellant. 
W.  C.  and  T.  J.  Bryant,  for  appellee. 

Gaynor,  C.  J.— On  the  24th  day  of  October,  1913,  J.  H. 
Schofield  died,  testate.  His  will  was  duly  probated  on  Oc- 
tober 3,  1913.     Laura  M.  Andresen  and  A.  G.  Arrasmith 

Wills  con.       ^^^^  appointed  executors  of  the  will.      The 

2^'5?«Sju^r  wiU  reads  as  follows : 

to  leaae.  ''Pirst    It  is  my  will  and  I  direct  that 
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all  just  debts  be  first  paid,  including  indebtedness  pn  real 
estate,  and  I  direct  that  all  personal  property  that  I  may 
own  at  the  time  of  my  death  be  ccmverted  into  cash  and  first 
used  for  that  purpose,  and  all  land  sold  and  the  proceeds 
applied  in  the  payment  of  debts,  if  needed,  and  any.  and  all 
other  real  estate  that  I  may  own  at  the  time  of  my  death 
shall  be  sold  and  applied  as  above  directed,  except  any  town 
property  that  I  may  own  in  Griswold,  Iowa,  and  also  except- 
ing the  land  that  I  now  own  in  Sections  27  and  28,  Township 
75,  Bange  38,  West,  in  Pottawattamie  County,  Iowa. 

**  Second.  I  give,  devise  and  bequeath  to  my  grandson, 
Qeorge  Andresen,  $200  per  annum,  the  first  payment  to  be 
made  March  the  first  after  my  death,  and  the  last  to  be  made 
March  firsts  1927,  the  same  to  be  paid  from  the  r^its  and 
profits  and  income  from  the  real  estate  that  I  may  own  at 
the  time  of  my  death  in  Sections  27  and  28,  Township  75, 
Bange  38,  West,  and  I  direct  my  executors,  hereinafter 
named,  to  place  this  annual  payment  at  interest  annually, 
and  that  the  same  be  used  for  the  schooling  and  education  6f 
my  said  grandson,  that  is,  that  both  principal  and  interest 
shall  be  used  for  that  purpose,  and  whatever  may  remain 
over,  of  this  sum  that  is  not  so  used  shall  be  paid  to  him  by 
my  exeeutors  on  the  first  day  of  March,  1927. 

*  *  Third.  I  give  and  bequeath  to  my  daughter,  Laura 
Andresen,  the  use,  rents  and  profits  and  income  from  the  east 
half  of  Section  28,  and  the  southwest  quarter  of  Section  27, 
Township  75,  Sange  38,  West,  and  all  other  land  that  I  may 
own  in  said  sections  until  the  first  day  of  March,  1927,  ex- 
cepting the  sum  of  $200  hereinbefore  devised  to  my  grandson 
George  Andresen,  and  excepting  sufficient  of  said  income  to 
pay  the  taxes  on  said  land,  and  the  interest  on  a  loan  that 
may  be  on  said  land,  and  the  keeping  up  of  the  usual  and 
ordinary  repairs,  which  shall  be  paid  by  my  executor  herein- 
after named. 

**  Fourth.  After  the  expiration  of  the  estate  to  my 
daughter  March  first,  1927,  and  to  my  grandson,  I  give,  de- 
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vise  BXid  bequeath  to  my  son,  George  H.  Schofield,  and  my 
daughter,  Laura  M.  Andresen,  and  my  grandson,  Qeorge 
Andresen,  share  and  share  alike,  the  proceeds  of  the  land 
described  in  paragraph  three  of  this  will,  and  direct  that 
the  same  be  sold  by  my  executors  and  the  proceeds  divided 
equally  among  them. 

"Fifth.  I  give,  devise  and  bequeath  to  my  daughter, 
Laura  Andresen,  the  use,  rents  and  income  of  any  property 
real,  that  I  may  own  at  the  time  of  my  death  in  the  town  of 
Griswold,  Cass  County,  Iowa,  until  the  first  day  of  March, 
ld27,  and  also  all  household  goods  that  I  may  own  at  the  time 
of  my  death,  and  after  the  expiration  of  the  estate  for  years 
hereinbefore  given  to  my  daughter,  I  then  give,  devise  and 
bequeath  to  her  any  real  estate  that  I  may  own  in  the  town 
of  Griswold,  Iowa,  absolutely  and  in  fee  simple. 

"Sixth.  It  is  my  will  and  I  direct  that,  in  case  any 
mortgage  on  the  land  herein  described  shall  become  due  and 
payable  before  the  first  day  of  March,  1927,  and  should  there 
be  no  fund  available  to  pay  the  same,  I  direct  that  my  execu- 
tors hereinafter  named  shall  have  power  to  execute  a  new 
mortgage  on  said  land  for  the  purpose  of  paying  any  such 
indebtedness  that  may  have  matured  and  become  payable, 
and  I  hereby  empower  them  to  execute  such  mortgage  with- 
out the  order  or  approval  of  the  court 

"Seventh.  If,  after  the  payment  of  debts,  including 
indebtedness  on  real  estate,  interest  and  taxes,  and  the  spe- 
cific devise  herein  made  to  my  grandson,  George  Andresen, 
there  should  be  anything  left,  I  give,  devise  and  bequeath 
the  same,  share  and  share  alike,  to  my  son,  George  Schofield, 
and  my  daughter,  Laura  M.  Andresen,  and  my  grandson, 
George  Andresen. 

"Eight.  I  hereby  name  and  appoint  as  my  executors 
herein  my  daughter,  Laura  M.  Andresen,  and  A.  G.  Arra- 
smith,  and  direct  that  they  be  not  required  to  give  bond. ' ' 

The  controversy  has  arisen  between  Laura  M.  Andresen, 
in  her  individual  capacity,  and  the  executor  of  l^e  will,  over 
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the  right  to  rent  and  receive  the  rents  and  profits  from  the 
land  in  Sections  27  and  28,  mentioned  in  the  will.  Laura 
Andresen  claims  the  right  under  the  third  clause  of  the  will. 
She  claims  that  by  this  she  was  given  an  estate  for  years  in 
the  land,  and  that,  as  an  incident  to  this,  she  had  the  right 
to  make  the  lease  in  controversy. 

Under  this  claim,  she  presented  to  the  district  court,  for 
approval,  a  lease  executed  by  her  on  the  29th  day  of  August, 
1914,  in  which  she  undertook  and  agreed  to  rent  the  land  de- 
scribed in  Sections  27  and  28  to  one  Sogers,  for  a  term  of 
years  commencing  March  1,  1915,  and  ending  March  1,  1920. 
There  is  no  controversy  as  to  the  terms  of  the  lease.  The 
rental  was  to  be  paid  in  cash  to  Laura  Andresen. 

Objections  were  filed  by  her  co^xecutor,  claiming  that 
the  right  to  lease  said  land  rested  in  the  executors  of  said 
will  jointly;  that  the  will  did  not  grant  to  Laura  Andresen 
a  freehold  interest  in  the  land,  carrying  with  it  the  right  to 
occupy  and  let  the  land;  that  it  gave  her  simply  the  right 
to  enjoy  a  portion  of  the  income  from  said  land  until  March 
1,  1927.  She  relies  for  the  exercise  of  this  right  upon  the 
provisions  found  in  the  third  clause  of  the  will.  If  she  has 
the  right,  it  must  be  found  there.  In  construing  any  part 
of  a  will,  however,  the  whole  will  must  be  considered.  So  it 
becomes  necessary,  in  determining  whether  this  third  clause 
gives  her  the  right  which  she  claims,  that  we  consider,  not 
only  this  third  clause,  but  all  the  provisions  of  the  will,  to 
the  end  that  the  intent  of  the  testator  may  be  gathered  and 
enforced. 

Section  3336  of  the  Code  of  1897  provides : 

**When  the  interests  of  creditors  will  not  thereby  be 
prejudiced,  a  testator  may  prescribe  the  entire  manner  in 
which  his  estate  shall  be  administered  .  .  •  and  prescribe 
the  manner  in  which  his  affairs  shall  be  conducted  until  his 
estate  is  finally  settled,    ...     *' 

To  the  will,  therefore  we  must  look,  and  by  the  will  we 
must  be  guided,  when  called  upon  to  determine  the  manner 
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in  which  the  estate  shall  be  administered,  the  manner  in  which 
the  affairs  of  the  deceased  shall  be  conducted  until  his  estate 
is  finally  settled.  When  the  will  is  clear  and  free  from  all 
ambiguity,  and  the  intent  of  the  testator  is  clearly  made 
manifest  by  the  terms  and  wording  of  the  will,  courts  find 
no  diflSculty  in  ascertaining  and  following  the  testator's  di- 
rections. Time  was  when  instruments  of  this  character  were 
drawn  by  men  skilled  in  this  line  of  work,  and  familiar  with 
the  technical  use  of  words  expressive  of  the  thought  of  the 
testator,  and  then  the  technical  meaning  was  intended,  and, 
in  searching  for  his  intent,  the  words  were  so  understood. 
But  in  these  days,  when  instruments  of  this  character  are 
loosely  drawn,  and  by  men  not  skilled  in  the  use  of  technical 
terms,  we  have  not  this  aid  in  arriving  at  the  real  intent  of 
the  testator.  It  is  always  difficult  to  understand  one  who  is 
loose  in  the  use  of  words,  careless  in  selecting  the  words  that 
express  clearly  his  meaning.  This  is  what  confronts  us  here, 
and  it  is  necessary  for  us  to  go  to  the  whole  will  to  find  what 
the  testator  intended  by  this  third  clause. 

It  will  be  noted  that  the  second  clause  gives  to  the  grand- 
son, Qeorge,  $200  per  annum.  It  will  be  noted  that  it  directs 
that  this  be  paid  by  the  executors  out  of  the  rental  from  the 
land  in  controversy;  that  this  be  placed  at  interest  by  his 
executors,  and  that  both  principal  and  interest  be  used  by 
them  for  the  education  of  the  boy ;  that,  if  any  of  this  $200 
and  interest  be  left  in  their  hands  on  the  Ist  of  March,  1927, 
the  executors  pay  this  to  him.  This  sum,  provided  for,  was 
intended  to  go  to  the  executors  out  of  the  rental  of  this  land. 
It  is  the  only  source  from  which  this  revenue  is  to  be  derived. 
It  is  to  be  by  the  executors  placed  on  interest  for  the  boy; 
paid  out  as  his  needs  require  for  the  purposes  indicated; 
and  the  balance,  if  any,  to  be  paid  to  him  at  the  expiration 
of  the  period. 

The  third  clause, — the  one  in  controversy, — gives  to  the 
daughter,  Laura,  the  use,  rental,  profits  and  income  of  this 
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same  land  until  March  1,  1927 ;  but  not  all  the  rent,  profits 
and  income ;  for  it  appears  that  from  this  gift  was  excepted 
so  much  of  the  incomue  as  was  necessary  to  paj  taxes,  to  pay 
the  interest  on  the  mortgage  on  the  land,  and  to  keep  up  the 
usual  and  ordinary  repairs.  This  portion  of  the  income, 
rental  and  profits,  undoubtedly,  was  intended  to  pass  to  the 
executors;  for  out  of  this  income  so  reserved  these  sums 
were  to  be  paid  by  them.  They  (the  executors)  were  charged 
with  the  duty  of  paying  out  of  the  rents  and  profits  of  this 
land  this  $200  given  the  boy,  the  interest  on  the  mortgage, 
the  taxes,  and  all  sums  necessary  to  keep  up  the  usual  and 
ordinary  repairs.  It  is  apparent  that  there  was  not  given 
to  the  daughter  all  the  rents,  profits  and  income,  but  only 
what  remained  after  the  discharge  of  these  obligations  im* 
posed  upon  the  executors. 

Much  stress  is  laid  upon  the  word  ''use,"  and  we  are 
importuned  to  give  it  its  technical  meaning.  By  this  word 
it  is  claimed  an  estate  for  years  was  created  for  Laura ;  that, 
as  an  incident  to  the  creation  of  this  estate,  the  duty  to  pay 
taxes,  to  pay  the  interest  on  the  mortgage,  and  to  keep  up 
the  repairs,  devolved  upon  her  as  a  matter  of  law. 

It  may  be  conceded,  nothing  further  appearing,  that, 
if  the  will  read,  ''I  give,  and  bequeath  to  my  daughter,  Laura 
Andresen,  the  use,  rent,  profits  and  income  from  the  land 
until  the  1st  day  of  March,  1927,"  this  would  give  to  her 
an  estate  for  years.  This,  when  accepted,  would  impose 
upon  her  the  duty  of  paying  taxes,  interest  on  the  mortgage 
and  keeping  up  the  usual  and  ordinary  repairs.  This  would 
follow  as  an  incident  to  the  grant.  But  he  removes  this  as 
an  incident  to  the  gift.  He  places  this  obligation  not  upon 
her  by  virtue  of  a  grant,  but  upon  his  creators,  and  reserves 
to  the  executors,  from  the  rents  and  profits,  so  much  of  the 
rent  and  profits  as  is  necessary  to  discharge  this  duty.  The 
bequest  to  George  is  not  made  a  direct  charge  upon  the  land. 
It  is  to  be  paid  out  of  rents,  profits  and  income  from  the  land. 

Vol.  178  Ia.— 80 
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No  burden  is  imposed  upon  Laura  to  pay  this,  or  any  of  the 
sums  reserved.  All  these  are  imposed  upon  the  executorSi 
and  to  be  discharged  by  them  out  of  the  rentals. 

It  would  appear  from  the  fourth  clause  of  the  will  that 
the  testator  intended,  and  his  purpose  was,  to  keep  the  estate 
open,  to  keep  the  executors  appointed  by  him  in  charge  of 
the  estate  until  March  1,  1927 ;  for,  upon  the  arrival  of  that 
date,  he  directs  his  administrators  to  sell  this  land  and  divide 
the  proceeds  equally  among  his  son,  George,  his  daughter, 
Laura,  and  his  grandson,  share  and  share  alike.  The  same 
purpose  is  indicated  in  the  sixth  paragraph,  for  therein  he 
provides  that,  if  any  of  the  mortgages  on  the  land  matare 
before  the  27th  day  of  March,  these  executors  shall  have 
power,  without  order  of  the  court,  and  without  the  court's 
approval,  to  mortgage  this  land  to  pay  such  indebtedness. 
The  land  in  controversy  was  mortgaged  for  $17,000. 

Much  stress  is  laid  in  argument  upon  the  wording  of 
the  fifth  clause  in  the  will ;  but  this  cannot  aid  us  in  the  solu- 
tion of  the  difficulty,  for  the  reason  that  the  fifth  clause  deals 
only  with  property  in  Griswold.  It  does  not  attempt  to  deal 
with  the  property  in  controversy.  It  gives  to  the  daughter, 
Laura,  the  use,  rental  and  profits  of  the  real  estate  in  Gris- 
wold until  the  Ist  day  of  March,  1927,  and  then  gives  to  her 
the  entire  estate  in  this  Griswold  land,  absolutely  and  in  fee 
simple,  upon  the  expiration  of  that  date. 

In  McCaU  v.  Peachy 's  Admr,,  3  Munf.  (Va.)  288,  the 
Supreme  Court  of  Appeals  held,  in  substance,  that,  where  a 
testator  in  his  will  directs  that  certain  moneys  arising  from 
the  rentals  of  land  be  placed  out  at  interest,  his  executor 
is  impliedly  authorized  to  make  leases  of  the  land.  This  is 
80  apparently  right  %hat  it  would  seem  not  to  need  authority; 
because  if,  by  the  will,  he  places  upon  his  executors  certain 
burdens  to  be  discharged  from  the  rentals  of  the  land,  it 
would  seem  that  the  further  power  to  collect  the  rentals 
should  be  inferred,  and  to  this  end,  to  make  leases,  that  rentals 
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might  come  to  them,  to  meet  the  obligation  imposed  upon 
them  to  be  discharged  out  of  rentals. 

It  will  be  noted  that  nowhere  in  this  will  does  the  testa- 
tor imdertake  to  make  a  final  disposition  of  the  land  in  con- 
troversy,  except  as  we  find  it  in  the  fourth  clause.  In  this 
clause  he  directs  them  to  sell  the  land  in  controversy  and 
divide  the  proceeds  equally  among  the  parties  named  in  the 
clause.  If  they  are  empowered  to  sell^  an  incident  to  this  . 
power  is  a  right  to  convey  a  title,  and  this  suggests  a  pur- 
pose to  invest  them  with  power  to  manage  and  control  the 
estate  until  such  time  as  they  are  authorized  to  make  the 
sale.  It  is  true  that,  at  common  law,  this  power  does  not 
vest  in  executors  or  administrators  by  virtue  of  their  ap- 
pointment. It  is  also  true  that  this  power  may  be  given  them 
by  the  instrument  appointing  them,  and  it  is  also  true  that 
the  power  to  lease  may  be  inferred  from  the  fact  that  they 
are  charged  with  the  duty  of  handling  and  disposing  of  the 
rents  and  profits  arising  from  such  lands.  I 

It  is  our  thought,  from  the  whole  record,  that  there  never 
was  in  the  mind  of  the  testator  a  purpose  to  carve  out  a  lesser 
estate  and  invest  it  in  this  claimant  for  years,  or  otherwise ; 
that  the  thought  of  the  testator,  as  appears  from  the  whole 
instrument,  was  that  the  land  should  be  managed  and  con-  ! 

trolled  by  his  executors  until  such  time  arrived  as  they  were 
authorised,  under  the  will,  to  make  final  disposition  ^  that 
these  obligations,  imposed  upon  them  by  the  will,  invested 
them  with  the  power  to  manage  and  control  the  property 
which  was  set  apart  by  the  will  as  a  source  from  which  the 
revenue  should  come  to  them  with  which  to  discharge  these 
obligations.  It  was  given  to  them  to  carry  out  the  purpose 
and  scheme  of  the  testator  in  the  disposition  of  his  property. 
This  purpose  and  scheme  are  made  manifest  by  the  will  itself. 
Until  1927,  the  income  of  the  property  was  the  only  source 
of  revenue  out  of  which  the  obligations  imposed  were  to  be 
discharged.    After  1927,  the  further  duty  was  imposed  upon 
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them  to  sell  this  property  and  divide  the  proceeds,  and  then, 
as  a  final  consummating  act  of  all,  it  was  said,  in  the  seventh 
paragraph,  that  if,  after  the  payment  of  debts,  including 
debts  on  the  real  estate,  interest  and  taxes,  and  the  specific 
devises  made,  there  should  be  any  left,  it  should  be  equally 
divided  among  the  three,  the  son,  the  dau^ter,  and  the 
grandson. 

Upon  the  whole  record,  we  think  the  court  was  right 
in  holding  that  the  power  to  control  and  lease  and  to  collect 
the  rents  and  profits  from  this  land  was  invested  by  the  will 
in  the  executors ;  that  plaintiff  had  no  right,  in  her  individual 
capacity,  to  make  the  lease  in  question  and  appropriate  the 
rents  and  prc^ts  to  her  own  use.  The  court  so  held,  and  its 
action  is — Affirmed. 

Ladd,  Evans  and  Salinger,  JJ.,  concur. 


William  M.  Lamb^  Appellant,  v.  J.  C.  Stone  et  aL,  Appellees. 

WATERS   AKD   WATEBCOUBSES:      Surface   Waters^-Dralnage— 

1  Non-Inereased  Flowage  on  Servient  Estate.  Drainage,  which 
brings  to  the.  servient  estate  no  greater  flowage  than  would  occur 
without  such  draijiage,  affords  no  groimd  for  complaint. 

WATEBS  AM)  WATEBCOX7BSES:    Surface  Waters — ^Drainage — ^Iii- 

2  creased  Flowage-^iivden  of  Prbof.  The  owner  of  the  servient 
estate  has  the  hurden  to  show  that  the  ^wage  upon  his  lands 
has  heen  increased  by  the  drainage  improvements  of  the  owner 
of  the  dominant  estate. 

Appeal  from  Mills  District  Court. — ^A.  B.  Thobnell,  Judge. 

Monday,  January  15,  1917. 

Action  in  equity  for  an  injunction.  Opinion  states  the 
facts.  Judgment  for  the  defendant  in  the  court  below. 
Plaintiff  appeals. — Affirmed. 
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N.  8.  Oenung  and  Oenung  &  Qenung,  for  appellant. 

John  r.  9ione  and  C.  E.  Dean,  for  appellees. 

OATNOBy  C.  J. — This  is  an  action  to  enjoin  defendants 
from  maintaining  a  ditch  upon  their  lands  which,  it  is 
claimed,  will  have  the  effect  of  discharging  water  from  a 

slough  running  through   their    lands,    onto 

1.    WATSRS  AND  1     .     ..iwf       y         •« 

wATBRGouRsas :   plaintiffs  land. 

surface  waters :  n^iTn-i  r^  t  .^i  i»i 

drainage:  non-  The  defendant  Colgan  IS  the  owner  of  the 

Increased  flow-     ^  _  , 

aj^on  servient    NW  ^4  of  Sccticm  17,  and  the  W  1/2  o*  the 

SW  l^  of  Section  17.  The  defendant  Stone 
is  the  owner  of  the  WV2  of  the  SW  1/4  of  Section  8.  The  de- 
fendant Fisher  was  employed  by  the  defendant  Stone  to  dig 
the  ditch  in  1893,  and  has  no  interest  in  maintaining  it,  and 
no  control  over  its  continuance.  JcAn  H.  Witherbee  is  the 
owner  of  the  W  V^  of  the  E  V^  of  Section  17,  and  the  E  i/^ 
of  the  SW  1/4  of  Section  17.  The  plaintiff  owns  the  N  1/2  of 
Section  20,  and  the  N  14  of  the  S  V^  of  Section  20.  There 
is  a  slough  crossing  the  land  of  the  defendants  and  Wither- 
bee, starting  north  of  the  north  line  of  Section  17,  and  ex- 
tending  up  into  the  Stone  land  in  Section  8,  then  south  in  a 
southeasterly  direction  to  near  the  east  line  of  Section  17 
in  the  NE  l^  of  the  SE  ^,  turning  thence  south  and  a  little 
to  the  west,  reaching  plaintiff's  land  at  its  north  section  line, 
about  40  rods  east  of  the  east  section  line. 

The  ditch  complained  of  starts  at  a  point  in  the  slough 
slightly  north  of  the  south  line  of  the  NE  ^  of  Section  17, 
then  runs  south,  directly  to  a  point  near  the  south  line  of  the 
NW  y^  of  the  SE  ^  of  Section  17,  and  empties  near  the  cen- 
ter of  the  SE  lA  of  Section  17.  The  length  of  this  ditch, 
therefore,  is  about  80  rods,  and  the  extreme  point  is  nearly 
80  rods  from  the  north  line  of  plaintiff's  land.  The  point  of 
disdiarge  from  the  ditch  is  on  the  Witherbee  land.  The 
ditch  was  made  with  the  consent  of  Witherbee.  The  ditch 
extends  a  little  into  the  slough  at  the  point  where  it  starts. 
It  is  a  very  shallow  ditch,  one  plow  furrow  in  the  slough  at 
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the  north  end  of  the  ditch.     The  ditch  cuts  through  the  bank 

• 

at  the  point  where  it  leaves  the  slough,  and,  as  it  extends 
to  the  south,  runs  out  to  the  surface  of  the  ground  at  the 
south  end,  about  80  rods  north  of  the  public  highway  be- 
tween Sections  17  and  20.  The  elevation  given  at  the  public 
highway  is  marked  7,  and  the  elevation  at  the  mouth  of  the 
ditch,  80  rods  north,  is  marked  7*  The  ground  is  a  little 
irregular  between  the  mouth  of  the  ditch  and  plaintiff  ^s  land, 
but  only  slightly  so.     It  is  practically  level. 

Plaintiff's  engineer  testified: 

"'It  is  a  fact  that  the  land  at  the  mouth  of  the  ditch 
both  east  and  west  and  south  of  the  mouth  is  so  nearly  level 
that  it  requires  an  instrument  and  picture  of  places  to  find 
any  difference  in  the  elevation." 

The  general  surface  of  the  ground  there  is  almost  level. 
The  general  slope  of  all  the  ground  is  slightly  to  the  south. 
The  elevation  through  which  the  ditch  was  cut  was  formed 
by  a  deposit  of  silt.  There  is  testimony  to  the  effect  that 
the  slough  nearly  always  contained  water, — ^in  dry  weather, 
sometimes  not ;  and  never  overflowed  except  in  times  of  high 
rain,  but  then  never  drained  out  entirely.    Plaintiff  testifies: 

* '  There  is  very  little  variation  in  the  level  of  this  ground 
south  of  this  lake.  The  general  tendency  of  the  whole  slope 
is  to  the  south,  with  a  fall  not  to  exceed  one  foot  to  the  mile." 

Another  witness  testified  that,  when  the  water  from  the 
slough  spread  out  over  the  land  south  of  the  slough,  the  land 
was  so  level  and  flat  that  **it  just  stays  there.*' 

The  ditch  complained  of  was  about  3  feet  deep  in  its 
deepest  place,  and  gradually  grew  shallower  as  it  proceeded 
southward,  until,  at  the  point  where  it  emptied,  it  was  level 
with  the  ground.  The  water  at  the  south  end  of  the  ditch 
was  turned  loose  upon  the  meadow,  and,  we  should  judge 
from  the  elevation  appearing  on  the  plat,  would  flow  from 
the  mouth  of  the  discharge  east,  west,  and  south,  over  the 
south  40 's.  Prom  a  point  at  least  60  rods  north  of  the  point 
of  discharge,  the  elevations  shown  upon  the  plat  indicate  the 
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land  to  be  perfectly  level  until  the  point  of  dischai^ge  is 
reached.  At  that  point,  there  seems  to  be  a  slight  elevation. 
This  is  accounted  for  by  the  deposit  of  silt,  which  it  is  claimed 
was  deposited  by  overflows,  and  it  is  through  this  that  the 
ditch  was  cut. 

If  we  are  to  credit  the  plat  furnished  us  by  plaintiff 's 
engineer,  we  find  that,  at  a  point  about  60  rods  north  of  the 
discharge,  the  devations  are  given  81,  81,  81,  south  to  the 
point  of  discharge,  marked  81.5.  The  next  level  we  have  is 
about  40  rods  below  that,  marked  81.5,  and  this  elevation  con- 
tinues on- down  to  plaintiff's  land,  where,  it  would  seem,  the 
elevation  is  slightly  higher,  being  marked  81.6.  On  the  north 
line  of  plaintiff's  land,  north  of  the  highway  between  Sec- 
tions 17  and  20,  directly  south  of  this  ditch,  the  elevations 
are  given  81.5,  81.9,  81.8,  82.6  and  82.4.  We  give  these  ele- 
vations because  of  the  conclusion  we  must  reach  from  this 
record.  The  plat  does  not  furnish  us  elevations  east  and 
west  of  the  line  of  this  ditch,  but  the  evidence  shows  that 
there  is  a  slight  incline  to  both  the  east  and  west,  from  a  line 
drawn  south  from  the  mouth  of  the  ditch,  and  these  were  all 
on  Witherbee's  land. 

Plaintiff's  engineer  testified: 

**The  area  of  the  lake  bed  is  somewhere  from  30  to  40 
acres  of  land.  This  lake  bed  had  been  covered  with  water 
so  that  it  would  not  produce  any  vegetation.  The  extreme 
depth  from  the  lake  bed  to  the  vegetation  line  would  be  in  the 
neighborhood  of  a  foot  and  a  half.  The  south  end  of  the 
lake  is  higher  than  the  north  end." 

Lamb  testified: 

"There  is  very  little  variation  in  the  level  of  this  ground 
south  of  this  lake.  The  general  tendency  of  the  whole  slope 
is  to  the  south,  with  an  overfall  of  about  a  foot  to  the  mile. 
This  slough  has  no  outlet.  It  was  the  receptacle  simply  of 
surface  water." 

Plaintiff  further  testified: 
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'*The  land  near  the  mouth  of  the  ditch  is  as  near  level 
as  you  can  imagine  land  to  be." 

The  testimony  of  Eisher,  who  dug  the  ditch,  is  to  the 
effect  that  in  the  deepest  place  it  was  about  three  feet.  After 
leaving  the  lake  bed,  it  gradually  became  shallower,  until  it 
ran  out  on  the  surface  of  the  ground.  The  deepest  place  in 
the  ditch  was  about  400  to  600  feet  south  from  the  lake. 

There  was  evidence  to  the  effect  that,  when  water  over- 
flowed the  banks  of  this  slough  in  times  of  excessive  rain,  the 
overflow  went  out  at  the  south  end  of  the  lake  and  spread 
over  the  ground  there ;  went  out  over  its  banks ;  that  it  went 
south  and  west.     This  would  be  onto  plaintiff's  land. 

We  take  it  that  the  ditch  was  open  at  the  lowest  point 
in  the  slough,  the  purpose  being  to  keep  the  slough  dry.  It 
appears  that  this  was  the  effect  of  the  ditch  in  low  water. 
No  purpose  would  be  accomplished  by  these  defendants  in 
the  making  of  the  ditch,  unless  it  did  drain  the  slough.  The 
purpose  of  the  ditch,  if  it  accomplished  any  purpose,  was  to 
keep  the  slough  dry  in  times  of  low  water  by  a  very  slow 
process.  The  water  from  the  slough  in  times  of  high  water, 
it  could  not  take  care  of.  Its  capacity  was  not  great  enough 
for  that. 

The  evidence  discloses  that  this  slough  gathered  the 
water  from  a  large  area  of  land ;  that  it  held  the  water  within 
its  banks,  except  in  times  of  great  rains;  that  the  overflow 
was  occasioned  .by  excessive  rains ;  that,  when  it  did  over- 
flow its  banks,  the  overflow  passed  to  the  south,  but  only  in 
times  of  very  high  water.  Of  course,  in  a  way,  in  ordinary 
rains,  the  ditch  would  drain  all  the  water  from  the  slough  in 
time.  In  times  of  great  rains,  it  would  carry  some  of  the 
water  from  the  slough,  but  very  slowly.  In  times  of  erceft- 
sively  high  water,  it  would  have  the  effect  of  dischai^ng 
only  so  much  as  it  had  capacity  to  carry.  The  slough  was  a 
mile  and  a  quarter  long,  and  to  the  lines  of  vegetation  on 
either  side,  it  was  about  120  feet,  varying  at  certain  points. 
The  slough  varied  in  depth.    It  had  an  average  depth  of  1% 
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to  2  feet.  This  would  afford  a  receptacle  for  a  very  large 
body  of  water.  This  water  would  and  did  overflow  and  es- 
cape from  the  confines  of  the  slough  and  pass  to  the  south, 
before  this  ditch  was  constructed. 

Its  g^ieral  slope  was  towards  the  south  and  towards 
plaintiff's  land.  Considering,  however,  the  depth  and  dimen- 
sions of  this  ditch,  it  is  apparent  that,  in  cases  of  high  rain, 
it  would  not  afford,  even  approximately,  a  channel  for  the 
escape  of  the  high  water  that  might  accumulate  in  this  large 
area  covered  by  the  slough,  and  this  is  emphasized  by  the 
fact  that  the  fall  could  not  exceed  1  foot  to  the  mile. 

Two  things  become  apparent  from  a  consideration  of 
this  record:  First,  in  the  absence  of  heavy  rains  filling  this 
diteh  to  its  full  volume,  or  even  when  filled  to  its  full  volume, 
the  ditch  would  carry  the  waterfall  from  the  slough  by  such 
a  slow  and  narrow  process  that  its  discharge  at  a  point  half 
a  mile  north  of  plaintiff's  land  would  not  violate  any  of  the 
inhibitions  upon  the  rights  of  the  dominant  estate  in  the  han- 
dling  of  surface  water.  Second,  in  cases  of  excessively  high 
water,  such  as  would  cause  it  to  flow  over  its  banks,  this  ditch 
would  have  almost  an  imperceptible  effect  upon  the  control 
and  discharge  of  the  water. 

The  law  of  this' case  has  been  settled  by  the  repeated  ad- 
judieations  of  this  court,  the  latest  found  in  Pascal  v.  Dona- 
hue,  170  Iowa  315 ;  Miller  v.  Hester,  167  Iowa  180 ;  Jantz  v. 
NortJiup,  157  Iowa  6. 

We  have  no  disposition  to  depart  from  the  rules  laid 

down  in  those  cases.    This  case  involves  a  question  of  fact. 

The  rule  that  surface  water  is  a  common  enemy,  and  that 

2  WATBR8AND       ^^^^  owucr  of  laud  has  a  right  to  protect 

Iui?Scewat™8*:  ^^^  guard  himself  against  it  and  its  injuri- 

crea^Hflowage :  ous  effects  upou  his  owu  land,  has  never 

burden  of  proof.  ^^^   questioned.     Everyone  must  exercise 

his  right,  however,  with  due  regard  to  the  rights  of  his 
neighbor;  but  we  are  not  able  to  find  in  this  case,  from  the 
record,  that  this  small  ditch,  constructed  as  it  was,  at  the 
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place  where  it  was,  would  haVe  the  effect  of  discharging  the 
surface  water  that  accumulated  in  the  slough,  upon  the  lands 
of  the  plaintiff  in  any  greater  quantity  than  it  would  be 
discharged  had  the  ditch  not  been  constructed*  The  water 
is  cast  out  from  this  slough  on  a  large,  level  body  of  ground, 
with  but  a  very  slight  inclination  towards  plaintiff's  land. 
This  slough,  kept  dry  through  the  instrumentality  of  this 
ditch,  will  have  the  effect  of  draining  the  lake,  at  all  times 
and  at  all  seasons,  by  its  continued  slow,  sapping  process. 
At  no  time  would  a  great  body  of  water  accumulate  at  the 
point  of  discharge.  The  water  that  naturally  flows  south 
from  the  surface  of  the  ground,  either  from  overflows  or 
excessive  rains,  is  one  of  the  burdens  the  servient  estate  must 
bear;  must  bear  because  it  is  the  servient  estate.  The  bur- 
den of  proof  is  on  the  plaintiff  to  bring  the  facts  of  his  ease 
within  the  law  he  invokes. 

The  claim  of  the  plaintiff  is  that,  by  the  construction 
of  this  small  ditch,  the  defendants  will  discharge  surface 
water  upon  his  land  from  their  land,  in  a  manner  or  at  places 
or  in  quantities  other  than  would  characterize  its  discharge 
if  left  to  the  course  of  nature.  This,  we  think  the  record 
does  not  show.  The  record  discloses  that  the  judge. before 
whom  this  case  was  tried  visited  this  place,  examined  this 
slough,  this  ditch,  and  the  ground  in  the  vicinity  of  the 
mouth  of  the  ditch,  and  found  affirmatively  that  plaintiff 
had  no  ground  for  complaint,  and  dismissed  his  petition. 

We  are  not  satijsfied  that  the  plaintiff  has  carried  his 
burden  to  a  successful  issue.  We  have  read  this  entire. rec- 
ord with  care,  and  reach  the  conclusion  that  there  is  no 
ground  for  interfering  with  the  judgment  of  the  court  be- 
low, and  the  case  is — Affirmed, 

liADD,  Evans  and  Salinger,  JJ.,  concur. 
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•  ■  * 

S.  I.  BiEDrmuOy  Appellee,  v.  Boston  Piano  &  Music  Com- 
pany, Appellant. 

FLEABHTG:     MotionB  to  Strike-^Kon-Besponslve  Answer.     In  an 

1  action  for  agreed  salary  under  a  written  contract  in  which  pay- 
ment was  the  sole  contention  of  the  defendant,  an  answer  averring 
the  careless,  and  inefficient  performance  by  plaintiff  of  servibes 
other  than  those  on  which  the  action  is  hosed,  is  properly  stricken 
on  motion. 

MABTiiB  AND  SEBVANT:     Services  and  Ck>mpensatlon^I>efeii8e. 

2  It  is  no  defense  that  services  actually  performed  under  a  written 
contract  were  of  less  value  than  the  compensation  T^ich  defend- 
ant had  agreed  to  pay. 

PIjEADING:     Ai&imatlve  Defenses— tTecessity  That  Each  Be  Oom- 
d    plete  In  Itself.    Different  affirmative  defenses  should  not  only 
be  set  forth  in  separate  divisiens,  but  each  division  should  be  com- 
plete in  itself. 

CONTBACTS:     Modification— Necessity  for  Mutuality.    It  requires 

4  two  to  make  and  two  to  modify  a  contract.  Therefore,  defendant, 
who  was  under  contract  to  pay  plaintiiT  an  agreed  salary  for  an 
agreed  time,  could  not,  prior  to  the  expiration  of  such  agreed  time, 
affect  plaintiff's  rights  by  notifying  him  that,  if  he  performed  fur* 
ther  services,  he  must  do  so  at  a  salary  less  than  that  called  for 
by  the  existing  contract. 

APPEAL  AND  EBBOB:     Assignment  of  Error— Omnibus  Assign- 

5  ments.  An  omnibus  assignment  of  error,  with  no  brief  point 
with  reference  to  any  particular  error,  will  be  wholly  disregarded. 
So  held  where  ihe  assignment  of  error  referred  to  certain  pages  of 
the  abstract,  which  pages  revealed  ten  different  rulings  adverse  to 
appellant,  followed  by  an  argument  in  which  no  particular  ruling 
is  referred  to. 

APPEAL  AND  EBBOB:     Assignment  of  Error— Authority  to  Be- 

6  quire.  The  appellate  court  has  constitutional  authority  to  require 
an  assignment  of  error.     (Const.,  Art.  5,  Sec.  4.) 

Appeal  from  Johnson  District  Court. — R.  P.  Howell, 

Judge. 

Monday,  January  15,  1917. 
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Action  for  balance  owed  on  contract  resulted  in  judg- 
ment as  prayed.    The  defendant  appeals. — Affirmed. 


C.  H.  Van  Law,  0.  A^  Byingtcm  and  Stepheni  Casey,  for 
appellant. 

Dutcher,  Davis  cfe  Hanibrecht,  for  appellee, 

liADD,  J. — I.  Tlie  defendant,  a  corporation,  entered 
into  a  written  eoniract,  employing  plaintiff  as  sales  man- 
ager, corresponding  clerk,  writer  of  advertising,  and  as  gen- 
eral employee,  for  one  year  from  September  1,  1914,  at  the 
rate  of  $150  per  month  and  personal  expenses  when  absent 
on  business.  The  petition  alleges  that  plaintiff  rendered 
services  under  this  contract  up  to  Januaiy  18,  1915,  and 
asks  judgment  for  unpaid  salary  in  the  sum  of  $185. 

The  answer  was  in  four  counts,  two  of  which — the  first 
and  the  fourth — were  stricken  on  motion.  In  the  first  count, 
defendant  denied  every  allegation  of  the  petition  not  spe- 
1.  PLBADiNo:  cifically  admitted,  denied  that  plaintiff  per- 

^rikellionre-    formed  scrviccs  under  the  alleged  contract, 
answer.  but  admitted  that  the  plaintiff  did  perform 

certain  services  between  the  first  of  September,  1914,  and 
the  first  day  of  January,  1915;  but  with  reference  thereto 
averred  that  the  defendant  had  paid  the  plaintiff  more  than 
the  value  of  such  services,  and  in  addition  thereto,  that  the 
services  rendered  by  the  plaintiff  during  the  period  from 
the  first  day  of  September,  1914,  to  and  including  a  part  of 
the  month  of  January,  1915,  gave  rise  to  needless  and  use- 
less expenditure  of  money  by  the  defendant,  which  was  occa- 
sioned by  the  unskilled  and  inefficient  work  of  the  plaintiff; 
that  such  services  were  detrimental  and  damaging  to  the 
defendant  in  the  conduct  of  its  business,  and  the  defendant 
company  was  damaged  thereby  far  in  excess  of  the  claim 
now  made  by  the.  plaintiff  for  the  services  herein  referred 
to.    As  the  action  was  based  solely  on  the  alleged  written 
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contract,  it  was  quite  immaterial  that  services  were  rendered 
otherwise  than  thereunder,  and,  if  so  rendered,  whether 
plaintiff  was  negligent  or  unskillful  in  what  he  did.  Neither 
directly  nor  by  fair  implication  can  this  count  be  read  to 
admit  the  employment  as  alleged,  and  the  negligence  and 
want  of  skill  are  averred  to  have  occurred  in  services  other 
than  those  on  which  the  action  was  based.  If  no  services 
were  rendered  under  this  contract,  that  ended  the  case,  and 
there  was  no  occasion  to  inquire  whether  services  performed 
under  some  other  arrangement  were  unsMUfuUy  or  ineffi- 
ciently rendered;  for  the  only  contention  is  that  plaintiff 
had  been  fully  paid,  and  in  any  event,  there  could  have  been 
no  recovery.  There  was  no  error  in  striking  this  count  of 
the  answer. 

II.  It  is  averred  in  the  fourth  count  of  the  answer 
that  plaintiff  was  in  the  employment  of  defendant  from  Sep- 
tember 1,  1914,  until  about  January  1,  1915,  that  he  was 

paid  for  his  services  $460,  and  that  this  was 
^'  Slt^JS^T^^rv.    in  excess  of  the  fair  and  reasoniible  value 

ices  and  com-  *i>  •  :a*ii^-i  i«i 

penaation:  of  his  serviccs:  and  indebtedness  was  denied 

aefense. 

on    this    ground.     This  count  was  rightly 
stricken,  for  that  the  action  was  based  on  a  written  contract 
specifying  the  amount  defendant  would  pay  for  services  ren- 
dered.   That  the  services  may  have  been  of  less  value  than 
3  PLBADiNQiaf.     agreed    upon   alone   furnished   no   defense. 
fenses^n^jes-     Counscl  foF  appellant  suggests  that  the  al- 
becompiei^in     legations  should  be  construed  in  connection 
^^  '  with  other  portions  of  the  answer;  but  Sec- 

tion 3568,  Code,  1897,  declares: 

''Each  affirmative  defense  shall  be  stated  in  a  distinct 
division  of  the  answer,  and  must  be  sufficient  in  itself,  and 
must  intelligibly  refer  to  that  part  of  the  petition  to  which 
it  is  intended  to  apply." 

Appellant  appears  to  have  interposed  the  two  counts 
discussed,  on  the  theory  that  plaintiff  would  be  called  upon 
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to  prove  the  value  of  the  services ;  but  no  claim  of  qtuintum 
meruit  is, to  be  found  in  the  petition.  This  count  also  was 
rightly  stricken. 

III.  The  defendant  rested  upon  the  introduction  of 
plaintifiE's  evidence,  and  each  moved  for  a  verdict.  The 
court  directed  a  verdict  for  plaintiff  in  the  sum  claimed.  Ap- 
4  Contracts-        pdlant  contends  that    this    was    error,  for 

Sic^«?tV*foi'      t^a^  *^^   defendant    had  notified   plaintiff, 
mutuality.  November  23  or  24,  1914,  '*to  the  effect  that 

plaintiff's  services  would  not  be  retained  at  any  other  than 
$100  per  month,"  and  he  had  been  paid  in  full  to  December 
1st,  following.  He  continued  work  until  .January  7,  1915, 
and  it  is  said  that  his  only  remedy  was  in  a  suit  for  damages 
consequent  on  the  alleged  breach  of  contract  in  so  repudiating 
it,  rather  than  for  services  under  the  contract  as  though  it 
were  in  force  after  such  notice.  A  common  expression  is 
that  it  takes  two  to  make  a  bargain,  and  it  is  quite  as  true 
that  the  same  number  is  required  to  modify  or  change  one 
already  made.  The  notice  was  merely  that  defendant  would 
not  pay  as  high  a  salary  as  it  had  in  writing  agreed  to  pay. 
Undoubtedly,  plaintiff  might  have  treated  this  as  a  breach 
of  the  contract  and  sued  for  damages,  but  he  was  not  bound 
to  do  80.  He  had  undertaken  to  work  for  a  year,  and,  if 
permitted,  could  continue  in  the  service  of  defendant  not- 
withstanding said  notice,  during  that  period,  and,  if  he  did 
so,  would  be  entitled  to  the  compensation  specified  in  the 
contract  Manifestly,  this  is  what  he  did,  in  so  far  as  per- 
mitted. The  notice  did  not  purport  to  discharge  him,  and 
continuing  to  perform  his  part  of  the  contract  exactly  as 
agreed  cannot  be  construed  as  acquiescence  in  the  proposed 
reduction  in  salary.  Defendant  dispensed  with  his  services 
January  7,  1915,  and,  as  no  breach  of  the  contract  on  his 
part  appears,  he  is  entitled  to  recover  the  stipulated  compen- 
sation. 

IV.  The  assignment  of  error  reads: 

"There  was  error  in  the  rulings  of  the  court,  exclud- 
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ing  the  further  testimcniy  of  the  plaintiff  on  cross-examina- 
tion with  reference  to  the  termination  of  the  contract  of 

employment    and   the   renunciation  of  the 
'  bos:  aMignment  same  by  the  defendant  company,  as  shown 

of  errors  * 

omtiibuBu-       in  the  record  as  set  forth  on  pages  18  and 

19  of  the  abstract'* 
Turning  to  these  pages,  we  find  ten  rulings  in  which 
objections  were  sustained.    No  brief  point  with  reference  to 
any  of  these  is  to  be  found  in  appellant's  brief.     In  argu- 
ment, no. particular  ruling  is  referred  to,  but  all  a!re  bunched 
together,  and  are  said  to  have  been  propounded  to  develop 
the  real  facts.    Appellee  contends  that  no  error  was  pointed 
6.  APPEAL  AND  ER-   «^^  «^  "^^^^  ^  TeYevHBl  may  be  predicated. 
?f  e^OT'?a!SS5-l  I^^le  53  of  this  court,  relating  to  the  prepa- 
ity  to  require.      ^^^^^^  ^f  ]^^^f^^  requires  appeUant  to  set 

out,  among  other  things,  ''the  errors  relied  upon  for  a  rever- 
sal." Assignment  of  errors  is  no  longer  required  by  statute. 
Section  4136,  Code  Supp.,  1913.  Section  4,  Article  5,  of  the 
Constitution  declares  that,  in  actions  at  law,  however: 

'•The  Supreme  Court  .  .  .  shall  constitute  a  court 
for  the  correction  of  errors  at  law,  under  such  restrictions 
as  the  general  assembly  may  by  law  prescribe." 

Its  function  being  to  correct  errors,  it  may  exact  that 
these  errors  be  pointed  out  in  some  way,  in  order  that  it 
may  know  what  correction  it  is  called  upon  to  make*  No 
precise  form  is  prescribed  for  so  doihg.  It  is  enough  if  the 
particular  ruling  is  indicated  which  is  claimed  to  have  been 
erroneous. 

As  was  said  in  Cooper  v.  City  of  Oelwein,  145  Iowa  181, 
this  court  is  entitled  to  know  the  errors  relied  on  for  rever- 
sal, and  this  much  is  exacted  by  Rule  53  of  this  court : 

"The  record  will  no  more  be  searched  to  ascertain  the 
rulings  hinted  at,  but  not  stated,  than  formerly;  but,  to 
entitle  the  appellant  to  a  hearing  thereon,  the  particular  rul- 
ing complained  of  must  be  indicated,  and  where  to  be  found 
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in  th«  reeord  pointed  oat.  This  is  the  least  that  can  be  ex- 
acted from  an  appellant." 

The  rule  referred  to  also  exacts  that: 

^'Following  this,  the  brief  shall  contain,  under  a  sep- 
arate heading  of  each  error  relied  on,  separately  numbered 
propositions  or  points,  stated  concisely,  and  without  argu- 
ment or  elaboration,  together  with  the  authorities  relied  on 
in  support  of  them ;  and  in  citing  cases,  tiie  names  of  parties 
must  be  given,  with  the  hook  and  page  where  reported. 
.  .  .  No  alleged  error  or  point,  not  contain^  in  this 
statement  of  points,  shall  be  raised  afterwards,  either  by 
reply  brief,  or  in  oral  or  printed  argument,  or  on  petition 
for  rehearing. ' ' 

Though  it  is  greatly  to  be  preferred  that  no  errors  other 
than  those  relied  on  be  assigned,  and  that  numbering  always 
follow  the  rule  prescribed,  and  that  the  brief  point  con- 
cisely state  the  rule  contended  for  in  connection  with  alleged 
error,  substance  ought  never  to  be  sacrificed  for  mere  form; 
and  no  litigant  should  be  denied  a  hearing  if  the  ruling 
complained  of  is  clearly  apparent  from  the  recital  of  errors 
relied  cm  for  reversal  and  the  brief  points  following.  The 
manner  of  preparing  briefs  is  of  great  importance  to  this 
court.  We  are  in  a  situation  to  know  better  than  others  can 
how  the  points  raised  may  best  be  impressed  on  the  atten- 
tion of  the  court,  the  order  of  argument  that  will  facilitate 
the  study  of  these  poiifts  and  avoid  oversight;  in  short,  how 
counsel  may  best  aid  the  court  to  the  complete  mastery  of 
the  questions  involved.  Such  is  the  purpose  of  submitting 
briefs,  and  for  these  reasons,  counsel  cannot  too  strictly  ob- 
serve these  rules  therefor,  which  have  been  adopted  on  great 
consideration.  The  appellant  has  not  presented  the  alleged 
errors  in  rulings  on  admissibility  of  evidence  in  a  manner  to 
permit  their  review. — Affirmed, 

Gaynob,  C.  J.,  Evans  and  Salinoer,  JJ.,  concur. 
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Jno.  a.  Sbnnbpp,  Appellee,  v.  Board  op  Supervisors,  Appel- 
lants. 

DRAINS:     Assessment  of  Benefits— CoUection  of  Assessment  Fol- 

1  lowed  by  TaUnre  to  Oonstract  Improvement — Organisation  of 
Kew  IHstrlct— Bight  of  Property  Owner.  The  duty  of  a  newly 
orgaiU2ed  drainage  district,  which  embraces  lands  within  a  pre- 
viously organized  district,  to  credit,  on  new  assessments,  the  prop- 
erty owners  within  the  previous  district  with  the  value  of  their 
publie  drainage  improvements,  involves  the  counter  duty  on  the 
part  of  such  previous  district  to  replace  in  the  treasury  of  the 

.  new  district  the  amount  of  assessments  collected  by  such  previous 
districts  for  a  lateral  which  itxw  never  constructed,  but  which  the 
newly  organized  district  proceeds  to  construct, — ^thereby  saving  the 
landowner  from  a  double  assessment  (Sec.  1980-a25,  Code  Supp., 
1913.) 

DRAINS:    Assessment   of   Benefits— Lateral   for   Sole   Benefit   of 

2  Owner^-Presmnptlon  as  to  Payment.  Where  a  property  owner 
was  assessed  for  his  proportionate  share  of  the  total  cost  of  a 
drainage  improvement,  but  the  plan  and  scheme  embraced  a  lateral 
for  the  sole  benefit  of  such  property  owner,  it  will  be  presumed 
that  his  assessment  included  the  total  estimated  cost  of  such 
lateral. 

Appeal  from  Hancock  District  Court. — Joseph  J.   Clark, 

Judge. 

Monday,  January  15,  1917. 

Decree  for  the  plaintiff  in  the  court  below.    Defendant 
appeals.    The  opinion  discloses  the  facts. — Affirmed. 

Bam^ay  &  Blacksione,  for  appellants. 

Senneff,  Bliss  &  Witwer,  for  appellee. 

Qaynor,  C.  J. — This  case  is  submitted  under  an  agreed 
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statement,  from  which  we  gather  the  following  facts  mate- 

rial  to  the  controversy: 

1.  Drains:  assess^  ^^  ^P^^l^  1^90,  there  was  estabUshed  in 

?o1?4tfon*?f  a^'  Hancock  County,  by  proper  proceedings,  a 
fowedby  fall"-  *  drainage  district  known  as  Drainage  Dis- 
improvemen";^    trfct  No.  2.      This    district    covcr^d    about 

organization  of     -^  ^^/x  «•■       i-it  Mt        i       t 

oew district:       12,000   acrcs   of   land,   including   the    land 

right  of  prop- 

erty  owner.  owned  by  the  plaintiff.  About  8,000  aeres  of 
this  land  were  assessed  for  the  cost  of  the  improvement, 
to  wit,  $12,992.50. 

The  scheme  and  plan  involved  in  the  improvement  pro- 
vided for  a  lateral  drain,  to  be  known  as  Lateral  No.  2,  to 
run  about  35  rods  along  the  southeast  quarter  of  the  south- 
east quarter  of  Section  36-96-25,  and  about  190  rods  west 
and  along  the  south  line  of  the  southeast  quarter  of  Section 
35.  Plaintiff  is  the  owner  of  this  land,  and  it  lies  to  the 
north  immediately  adjoining  the  proposed  lateral.  The  cost 
of  this  lateral,  as  estimated  by  the  engineer,  in  his  report 
recommending  the  establishment  of  this  improvement,  was 
$225.  This  lateral,  if  constructed,  would  affect  only  plain- 
tiff's land. 

All  the  southeast  quarter  of  Section  36  was  included  in 
this  Drainage  District  No.  2,  and  assessed  for  the  sum  of 
$40  for  the  improvement.  All  the  southwest  quarter  of  Sec- 
tion 36  was  included,  and  assessed  the  sum  of  $350  for  this 
improvement.  All  of  the  east  half  of  the  southeast  quarter 
of  Section  35  was  included,  and  assessed  for  this  improve- 
ment the  sum  of  $110.  The  cost  of  the  entire  improvement 
was  assessed  pro  rata  against  the  entire  8,037  acres,  as  by 
law  provided,  and  the  owners  of  the  land  duly  paid  the  sum 
into  the  county  treasury;  and  the  same  was  duly  paid  out, 
on  proper  warrants,  for  the  construction  of  said  improve- 
ment. After  the  same  was  exhausted,  various  other  levies 
were  made  on  said  land  for  the  purpose  of  defraying  the 
cost  of  repairs,  etc.  The  last  of  the  additional  levies  was 
made  in  September,  1902.     The  amount  assessed  was  $500. 
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This  was  duly  collected  from  the  owners  of  the  land  in  the 
district. 

When  the  assessments  were  paid,  they  were  passed  to 
the  credit  of  Drainage  District  No.  2  by  the  county  treas- 
urer, and,  when  expended,  were  paid  out  on  warrants  drawn 
against  the  fund  so  created;  but  no  separate  account  was 
kept  showing  on  what  part  of  said  improvement  the  assess- 
ments paid  by  any  particular  tract  in  said  district  were 
expended. 

In  January,  1904,  there  remained  in  the  of&ce  of  the 
treasurer,  to  the  credit  of  Drainage  District  No.  2,  the  sum 
of  $813,40.  On  April  7,  1907,  there  was  transferred  to  the 
account  of  said  district,  from  the  county  fund  of  said 
amount,  the  sum  of  $135.  Lateral  No.  2,  heretofore  referred 
to,  was  never  constructed,  and  no  part  of  the  assessment  col- 
lected, either  for  the  original  construction  or  repairs,  was 
ever  expended  on  this  lateral. 

Thereafter,  during  the  year  1905,  a  petition  was  filed 
with  the  county  auditor  of  Hancock  County,  asking  that 
Drainage  District  No.  2,  together  with  Drainage  District 
No.  1,  be  reorganized,  and  other  lands  taken  in,  which  had 
not  been  included  in  either  district,  and  that  a  new  drainage 
district  be  created. 

Thereafter,  a  new  drainage  district  was  established, 
known  as  No.  1  and  2,  which  included  all  the  land  in  **1'* 
and  **2"  as  then  existing,  and  about  39,000  acres  in  addi- 
tion. Commencing  about  October,  1906,  and  continuing  un- 
til the  establishment  of  this  new  drainage  district,  the  pre- 
liminary expenses  were  paid  by  warrants  drawn  upon  the 
old  fund  of  District  No.  2.  There  was  paid  out  of  this  fund 
in  this,  way,  prior  to  May,  1911,  the  sum  of  $956.45.  After 
the  establishment  of  District  No.  1  and  2,  the  sura  of  $956.45 
so  expended  in  preliminary  work  was,  by  resolution  of  the 
board,  transferred  from  the  fund  of  the  new  district  back 
to  the  fund  of  the  old  District  No.  2,  and  this  sum  now 
stands  as  a  credit  to  District  No.  2,  and  to  the  property  so 
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included  in  old  District  No.  2  before  such  reorganization. 
Since  the  reorganization,  this  new  district  has  arranged  for 
and  is  about  to  construct  a  lateral  known  as  Lateral  No.  14, 
running  practically  along  the  same  line  that  Lateral  No.  2 
would  have  run,  if  it  had  been  constructed  by  District  No.  2 
as  contemplated  in  the  original  scheme,  and  this  new  district 
is  about  to  assess  the  cost  of  such  lateral  against  the  plain- 
tiflf's  land. 

So  far,  there  is  no  controversy  between  the  parties  either 
of  law  or  fact  Plaintiff,  however,  contends  that,  inasmuch 
as  a  portion  of  this  Lateral  No.  14,  provided  for  in  this  new 
drainage  scheme,  covers  the  same  territory  as  Lateral  No.  2, 
and  is  located  at  about  the  same  place,  his  land  ought  not 
to  be  required  to  pay  again  for  the  construction  of  that  por- 
tion of  the  lateral  which  covers  the  same  territory  and  gives 
only  the  same  benefit  as  the  original  Lateral  No.  2  would 
have  given.  This,  for  the  reason  that  the  land  was  assessed 
and  the  assessments  paid  for  this  very,  purpose.  This  is  the 
only  controversy  here. 

The  contention  of  the  plaintiff  is  that,  inasmuch  as  Lat- 
eral No.  2  affected  only  the  land  owned  by  him,  and  was  to 
be  constructed  for  the  purpose  only  of  giving  special  bene- 
fits to  his  land,  and  inasmuch  as  he  was  assessed  for  the  con- 
struction of  this  Lateral  No.  2,  by  the  old  and  original  Dis- 
trict No.  2,  and  inasmuch  as  this  assessment  was  paid  and 
the  ditch  was  never  constructed,  the  new  district,  though 
having  the  right  to  construct  the  ditch  and  assess  the  land, 
ought  to  be  required  to  credit  plaintiff  on  such  assessment 
the  sum  originally  paid.  To  this  end,  the  old  district  ought 
to  be  required  to  pay  over  to  District  No.  1  and  2,  the  amount 
received,  to  be  by  it  credited  on  whatever  assessments  Dis- 
trict No.  1  and  2  may  make  against  plaintiff's  land  for  the 
construction  of  this  new  Lateral  No.  14. 

Many  objections  are  urged  to  plaintiff's  request. 

The  district  court,  of  course,  found  the  facts  to  be  as 
stipulated,  and  that  the  owner  paid  the  assessment  against 
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this  land  for  the  improvement,  including  the  estimated  cost 
of  Lateral  No.  2.  Prom  this,  the  conclusion  must  be  reached 
that  it  was  the  duty  of  District  No.  2  to  make  the  improve- 
ment; that  this  duty  continued  up  to  the  time  of  making 
the  new  improvement.  When  paid,  the  owner  became  en- 
titled to  the  improvement  for  which  the  land  was  assessed. 
Among  contemplated  improvements  was  this  Lateral  No.  2, 
which,  the  stipulation  shows,  affected  this  land  alone.  He 
was  entitled  to  this  improvement,  because  it  was  one  of  the 
contemplated  benefits  for  which  he  was  assessed.  The  esti- 
mated cost  of  this  Lateral  No.  2  was  $225.  To  meet  this, 
all  the  land  was  assessed,  including  plaintiff's  land.  The 
assessment  on  plaintiff's  land,  properly  made,  was  con- 
trolled by  the  special  benefits  actually  conferred  upon  his 
land.  When  he  paid  his  assessment,  he  became  entitled  to 
the  benefit  paid  for,  to  wit,  this  lateral.  It  was  presumably 
worth,  to  the  district  and  to  the  land  within  the  district, 
what  it  would  cost  to  construct  it.  District  No.  2  took  plain- 
tiff's money,  under  the  form  and  sanction  of  the  law,  but 
never  gave  him  that  for  which  he  paid.  He  is  not  object- 
ing now  to  the  construction  of  the  lateral  for  which  he  has 
paid,  but  is  insisting  that,  when  constructed,  the  land  be  not 
re-assessed  for  the  full  cost  of  the  construction,  but  that  he 
be  credited  on  the  amount  of  any  assessment  made  by  this 
new  district,  for  the  new  lateral,  the  amount  already  paid. 
If  the  old  district  had  constructed  this  Lateral  No.  2,  and 
had  it  there  at  the  time  of  the  creation  of  the  new  district, 
then,  by  the  terms  of  Section  1989-a25  of  the  Supplement  to 
the  Code,  1913,  credit  would  have  been  given  by  the  new  dis- 
trict, for  the  improvement,  to  the  parties  owning  the  old 
improvement,  as  their  interests  might  appear. 

This  section  reads: 

**If  any  .  .  .  drainage  district  .  .  .  which  may 
hereafter  be  established,  shall  prove  insufiicient  .  .  .  the 
board  of  supervisors,  upon  petition  therefor  as  for  the  estab- 
lishment   of    an    original    ...    drainage    district,    shall 
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have  the  power  and  authority  to  establish  a  new  .  .  . 
drainage  district  covering  and  including  such  old  district  or 
improvement,  together  with  any  additional  lands  deemed 
necessary;  and  whenever  a  new  district  shall  be  established 
as  contemplated  in  this  section  and  the  new  improvement 
shall  extend  into  or  along  the  former  improvement,  the  com- 
missioners of  classification  and  benefits  shall  take  into  con- 
sideration the  value  of  such  old  improvement  in  the  construc- 
tion of  the  new  improvement  and  credit  the  same  to  the  par- 
ties owning  the  old  improvement  as  their  interests  may  ap- 
pear. ' ' 

Equity  presumes  that  done  which  ought  to  be  done.  It 
is  clear,  therefore,  that,  when  the  old  district  was  established 
and  the  lands  classified  and  assessed,  the  assessments  were 
based  upon  the  thought  that  the  contemplated  improvement 
would  be  made.  The  estimated  cost  of  this  lateral  became 
a  part  of  the  estimated  cost  of  the  improvement.  When  as- 
sessments were  made,  they  were  made  on  the  basis  of  bene- 
fits received,  pro  rata,  upon  the  entire  property  included  in 
the  district.  To  illustrate:  If  the  district  were  created  un- 
der the  forms  of  law,  land  in  the  district  classified  and  as- 
sessed, and  the  assessments  paid,  but  no  work  of  construc- 
tion done,  and  thereafter  a  new  district  was  organized,  in- 
cluding this  land  covered  by  the  old  district,  and  the  same 
improvements  were  contemplated  by  the  new  district  within 
the  limits  of  the  old  district,  and  the  new  district  was  about 
to  construct  such  improvements,  and  to  classify  and  assess 
the  land  for  the  same,  it  would  clearly  appear  that  the  old 
district  would  be  required  to  account  to  the  new  district,  or 
the  parties  assessed,  for  the  money  so  received.  If  the  old 
district  were  permitted  to  retain  this  money,  as  against  the 
landowner  thus  included  within  the  new  district,  they  would 
be  permitted  to  hold  the  money  which,  under  the  authority 
and  sanction  of  the  law,  they  had  taken  from  the  landowner, 
without  giving  him  the  benefits  for  which  the  money  waa 
taken.     Under  the  authority  and  sanction  of  the  law,  the  old 
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distrkt  asseflsed  the  land  within  the  old  district  for  contem- 
plated benefits  to  be  conferred  upon  the  landowner  for  the 
construction  of  improvements  for  which  the  assessments 
were  made.  When  the  assessments  were  made,  the  land- 
owner became  entitled  to  the  improvement.  When  they  clas- 
sified and  assessed  the  land  and  took  the  money,  they  became 
bound  to  give  the  thing  for  which  the  money  was  taken.  If 
the  lateral  had  been  constructed  by  the  old  district,  there 
would  be  no  occasion  for  the  construction  by  the  new  dis- 
trict. The  thing  would  be  there,  to  be  taken  into  considera- 
tion in  carrying  on  the  new  improvement.  But,  not  having 
constructed  it,  they  ought,  in  equity,  to  be  required  to  account 
for  the  money  taken  from  the  landowners  for  its  construc- 
tion. Since^  if  it  had  constructed  the  lateral,  it  could  turn 
it  over  to  the  new  district  and  receive  credit,  it  would  seem 
but  just  that)  in  lieu  of  such  improvement,  it  be  required 
to  turn  over  to  the  new  district  the  money  it  received,  so 
that  it  can  be  used  by  the  new  district  in  the  completion  of 
the  original  work.  This  is  clearly  so  when  it  appears  that 
the  benefits  from  the  new  improvement  are  the  same,  prac- 
tically, as  that  for  which  the  original  assessment  was  made 
and  paid. 

It  is  urged  that  there  is  nothing  to  show  the  amount 

plaintiflp  contributed  to  the  construction  of  Lateral  No.  2  in 

the  old  drainage  district.    It  does  appear,  however,  that  the 

2.  dhains  :  assess-  ^^Hi^^ted  cost  of  this  Uteral  was  $226.    We 

ut2r^'fS?^8o?i***  will  presume   it  to   be  worth  what  it  cost 

^eSSmpUon"^  ^  There  is  nothing  to  show  that  it  would  cost 

to  payment        more  or  less  to  construct  it  under  the  new 

district.    PlaintifiF  was  entitled  to  this  Lateral  No.  2.     His 

land  was  classified  and  assessed  for  the  whole  improvement. 

The  scheme  provided  this  -for  plaintiff's  land.    The  purpose 

of  its  construction  was  to  benefit  plaintiff's  land.    Plaintiff, 

having  paid  his  pro  rata  share  of  the  entire  assessment,  is 

entitled  to  have  the  scheme  of  the  original  district  carried 

out,  in  so  far  as  it  affects  his  land.    Whatever  he  paid  under 
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his  classification^  and  the  astessments  made  under  the  clas- 
sification, were  for  the  benefits  conferred.  He  did  not  re- 
ceive the  benefits  conferred,  in  so  far  as  this  lateral  will  con- 
fer a  benefit.  It  is  still  thought  that  this  lateral  will  conf^ 
a  benefit.  The  new  district  contemplates  the  construction  of 
a  lateral  along  the  same  line  of  this  original  No.  2.  Inas- 
much as  District  No.  2  received  the  whole  amount  of  the  as- 
sessment made  for  the  benefits  conferred,  and  since  this 
assessment  was  made  to  cover  the  estimated  cost  of  the  entire 
improvement,  and  since  this  improvement  was  in  the  esti- 
mate, it  must  be  considered  as  paid  for  bj  the  assessment. 

■ 

Therefore,  District  No.  2  was  paid  for  making  this  par- 
ticular Lateral  No.  2,  as  a  part  of  the  estimated  cost  of  the 
entire  improvement.  It  has  money  which  should  be  devoted 
to  the  construction  of  this  lateral.  Plaintiff  is  entitled  to 
insist  that  it  be  so  used.  And,  since  the  old  district  has  been 
reorganized,  and  has  passed  into  the  hands  of  the  new  dis- 
trict, and  since  the  new  district  contemplates  doing  that  which 
the  old  district  should  have  done,  it  seems  just  and  equitable 
that  the  old  district  be  required  to  contribute  the  amount 
received,  as  the  estimated  cost  of  this  lateral,  so  that  the  new 
district  may  have  it  to  accomplish  that  purpose  which  was 
involved  in  the  old  scheme  and  assessment,  and  which,  the 
stipulation  shows,  affected  beneficially  only  the  plaintiff's 
land.  Or,  in  other  words,  since  the  new  district,  as  organ- 
ised, is  about  to  construct  a  lateral  along  the  line  of  the  old 
lateral,  and  is  to  assess  the  plaintiff's  land  for  the  cost  of  its 
construction,  it  is  apparent  that  the  plaintiff  is  entitled  to 
have  turned  over  to  the  new  district  so  much  of  the  amount 
paid  the  old  district  as  represents  the  estimated  cost  of  this 
lateral;  so  that  the  new  district,  in  contemplating  this  lat- 
eral, may  credit  the  assessment  made  by  it,  with  the  amount 
assessed  and  collected  by  the  old  district.  This  seems  to  be 
dictated  by  the  commonest  principles  of  justice,  and  we  find 
no  arbitrary  provision  of  law  standing  in  the  way  of  the  eon- 
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elusion  which  we  have  reached.    The  case  is  therefore — Af- 
firmed. 

Ladd,  Evans  and  S^vlingeb,  JJ.,  concur. 


Susie  Thompson,  Appellant,  v.  Edward  Thompson  et  al., 

Appellees. 

aVAXDJAN  AUB  WABD:     Waxd*s  Estate— Seoelpe  of  Fnnda  by 

1    Third  Person — ^Trasts.     One  who  receives  from  a  guardian  the 

funds  of  the  ward,  with  knowledge  that  they  are  such,  becomes, 

on  the  ward's  attaining  majority,  personally  liable  to  the  ward 

for  such  funds,  as  on  a  trust. 

IJMITATIOK  OF  AOTIOKS:    Minors— Termination  of  Disability— 

^    Diligence  in  Bringing  Action.     An  action  brought  within  one 

year  after  attaining  majority,  to  enforce  a  trust  attaching  during 

plaintiff's  minority,  and  15  years  before  plaintiff  attained  majority, 

is  timely.     (See  Section  3453,  Code,  1897.) 

Appeal  from  Story  District  Court. — IL  E.  Fry,  Judge. 

Monday,  January  15,  1917. 

Action  brought  by  a  ward,  on  attaining  her  majority, 
against  her  guardian,  to  recover  an  amount  of  money  re- 
ceived by  the  guardian,  as  such,  and  against  the  husband  of 
the  guardian,  for  the  wrongful  conversion  of  the  fund  re- 
ceived. Judgment  in  the  court  below  dismissing  plaintiff  *s 
appeal.    Reversed  and  remanded. 

C,  H.  Hall  and  Oeorge  C.  White,  for  appellant. 

Hunn  &  Jones,  for  appellees. 

Gaynob,  C.  J. — This  action  was  commenced  in  equity.  In 
the  petition  as  originally  filed,  the  plaintiff  alleges: 

That>  in  July,  1901,  a  certain  sum  of  money  was  due  her 

1.  GUARDIAN  ANB    ^^^"^  ^^^^taiu  railway  companies  on  account 

StaferTeceipt     ^*  injuries  Sustained  by  her  through  their 

third"pm>8on:      negligence;  that  a  settlement  was  had,  and 

$500  paid  on  account  thereof  to  her  mother 
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and  father,  Elsie  Thompson  and  Edward  Thompson,  defend- 
ants herein.  She  alleges  that,  thereafter,  the  defendants 
Elsie  and  Edward  Thompson  held  the  money  in  trust  for  her; 
that  the  same  was  a  trust  fund  in  their  hands ;  that  her  father 
invested  said  money  in  certain  land,  and,  thereafter,  in  1912, 
conveyed  the  land  in  which  the  money  was  invested,  to  her 
grandfather,  T.  T.  Thompson,  who  is  now  dead.  She  says 
that  the  transfer  was  made  without  any  consideration.  The 
executrix  of  T.  T.  Thompson's  estate  was  made  a  defendant. 
Plaintiff  prays  that  she  have  judgment  against  the  defend- 
ants Edward  and  Elsie  for  the  $500,  with  interest,  and  that 
a  decree  be  entered  imposing  a  lien  upon  the  land  in  which 
the  money  was  invested,  for  the  amount  of  her  claim;  that 
the  land  be  sold,  and  she  be  paid  out  of  the  proceeds. 

The  defendant  Susan  Thompson,  executrix  of  the  estate 
of  T.  T.  Thompson,  appeared  and  filed  answer,  denying  each 
and  every  allegation.  Thereafter,  Edward  Thompson  filed 
an  amended  and  substituted  answer,  denying  every  allega- 
tion of  the  original  petition,  and  alleged  defect  of  parties, 
misjoinder  of  parties,  and  statute  of  frauds.  Elsie,  the 
mother^  filed  no  answer  and  made  no  defense.  At  the  close 
of  the  trial,  the  defendant  Edward  further  pleaded  that,  if 
any  money  belonging  to  the  plaintiff  was  received  by  him 
from  his  co-defendant,  Elsie  /Thompson,  the  same  was  re- 
turned to  her,  and  denies  that  the  same  was  received  in  trust. 

The  plaintiff  filed  an  amendment  to  her  petition,  and 
says  that  she  has  demanded  of  the  defendants  Edward 
Thompson  and  Elsie  Thompson  the  return  of  said  money, 
and  they  have  refused.  Alleges  further  that  they  have  said 
fund  in  their  possession  and  the  same  is  being  held  by  them 
in  trust,  and  prays  that  a  trust  be  declared  in  the  hands  of 
these  defendants  and  each  of  them,  and  that  she  be  given 
interest  as  aforesaid.    Prays  for  other  equitable  relief. 

The  cause  was  tried  to  a  court  without  a  jury.  At  the 
conclusion  of  the  evidence,  the  court  dismissed  plaintiff's 
petition. 
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The  evidence  discloses  that  the  father  and  mother  are 
divorced;  have  been  divorced  for  some  years;  that  the  plain- 
tiff is  living  with  her  mother ;  that  the  mother  was  appointed 
f^ardian  of  the  plaintiff  and  was  ^ardian  of  the  plaintiff 
at  the  time  this  money  was  received;  that  the  railway  com- 
panies settled  with  her  guardian  and  paid  to  her  guardian 
$500  in  1901 ;  that  plaintiff  was  about  three  years  old  at  the 
time ;  that  she  was  between  18  and  19  years  old  at  the  time 
this  action  was  commenced.  It  appears  that  the  settlement 
was  made  with  the  mother  as  guardian  of  the  plaintiff;  that 
the  $500  was  paid  her  in  the  form  of  a  draft;  that  she  did 
not  cash  the  draft  herself,  but  endorsed  it  and  turned  it  over 
to  her  husband,  who  had  full  knowledge  of  the  fact  that  she 
held  it  as  guardian  for  the  plaintiff;  that  he  has  never  paid 
it  back. 

There  was  testimony  to  the  effect  that  Edward  Thomp- 
son, soon  after  receiving  the  money,  said  that  he  was  going 
to  loan  it  out  for  plaintiff,  so  that  she  would  have  something 
to  fall  back  on  when  she  was  grown  up  and  became  of  age.     . 

Edward  Thompson  testified  in  his  own  behalf: 

''I  received  the  draft,  endorsed  by  my  former  wife,  from 
the  Pullman  Company  for  $500  about  the  1st  of  July,  1901. 
I  put  the  money  in  the  bank  in  my  own  name." 

He  denies  that  he  ever  agreed  to  loan  the  money  out  for 
the  plaintiff.  He  says* further  that,  about  60  days  after  he 
received  it,  he  checked  it  out  and  paid  for  furniture,  at  the 
request  of  his  wife.     He  says: 

**When  the  furniture  was  bought,  we  agreed  that  the 
money  we  received  was  just  like  finding  it,  and  we  might  as 
well  spend  it,  and  so  I  took  this  money  from  the  bank  and 
paid  for  the  furniture.  Checked  it  out  for  my  wife.  Didn't 
give  the  money  back  to  her.  Montgomery  &  Ward  got  it  for 
furniture  and  carpets.  I  took  the  money  that  I  got  from 
the  railway  company  to  pay  for  furniture  for  her  house  in 
my  name ;  for  her  home  and  the  home  where  I  kept  my  fam- 
ily.    I  took  the  $500  and  most  of  it  went  for  furniture  and 
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carpets.  It  tvas  at  my  former  wife's  request  that  I  took  this 
money  to  furnish  the  house.  I  did  not  spend  it;  I  objected 
to  spending  it  I  lived  with  her  a  number  of  years  after  the 
furniture  was  purchased,  and  used  the  furniture.  I  am  not 
willing  to  pay  this  $500  back.  I  lived  with  my  wife  about 
10  years  after  this  furniture  was  bought." 

Though  it  does  not  appear  in  the  abstract,  it  is  asserted 
in  argument,  and  not  denied,  that  the  plaintiff  dismissed  h«r 
claim  against  the  executrix  of  the  estate  of  T.T.  Thompson, 
and  any  claim  she  made  in  her  petition  for  a  decree  estab- 
lishing a  trust  in  the  land  described  in  the  petition. 

It  appears  that  the  defendant  mother  was  appointed 
guardian  of  the  plaintiff  in  Illinois,  just  prior  to  the  time  this 
settlement  was  made  with  the  railway  companies,  and  we 
take  it  the  appointment  was  made  for  the  purpose  of  effectu- 
ating the  settlement.  Upon  the  settlement,  she  received  and 
held  this  money  in  trust  for  the  plaintiff  as  plaintiff's  guar- 
dian, subject  to  the  order  and  direction  of  the  probate  court 
under  which  the  appointment  was  made.  It  appears  that  no 
settlement  has  ever  been  made  between  the  guardian  and  the 
ward.  No  claim  is  made  in  this  suit,  by  the  guardian  or  the 
father,  for  any  accounting  touching  the  guardianship  matter. 
These  defendants  were  the  parents  of  the  plaintiff,  and  are 
not  claiming  anything  against  this  fund. 

It  will  be  noticed  that  the  mother  makes  no  defense. 
The  father's  defense  is  as  shown  in  the  pleadings  and  facts 
hereinbefore  set  out. 

The  only  question  left  for  trial  was  the  liability  of  the 
father  and  mother  to  this  ward  (plaintiff),  under  the  facts 
shown.  The  case  was  commenced  in  equity.  The  plaintiff 
invoked  equitable  relief,  in  that  she  prayed  for  the  estab- 
lishment of  a  resulting  trust  in  certain  land  in  which  she 
claimed  these  defendants  had  invested  her  funds.  She 
claimed  this  resulting  trust  as  against  the  administratrix  of 
the  estate  of  T.  T.  Thompson.  No  evidence  was  introduced 
upon  this  phase  of  the  case.    The  court  had,  therefore,  to 
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deal  only  with  those  issues  which  related  to  the  liability  of 
these  other  defendants  upon  the  facts  shown.  No  objection 
was  made  to  the  forum  at  any  stage  of  the  proceedings.  The 
pleading  as  to  them,  as  finally  framed,  stated  that  the  de- 
fendants Elsie  and  Edward  Thompson  have  the  funds  in 
their  possession;  that  plaintiff  has  demanded  the  same,  and 
they  have  refused  to  pay  it  to  her;  that  she  is  now  of  age; 
that  the  money  is  being  held  by  them  as  a  trust  fund ;  and 
she  prays  that  a  trust  be  declared  in  their  hands,  atid  that 
she  have  judgment  against  them,  and  each  of  them,  for  the 
amount  so  received,  with  interest. 

Much  learning  has  been  expended  in  this  case  in  differ- 
entiating between  express  trusts,  resulting  trusts  and  con- 
structive trusts.  Much  of  the  discussion  is  beside  the  mark, 
in  view  of  the  fact  that  the  claim  for  a  resulting  trust  in  the 
property  of  T.  T.  Thompson  was  not  urged  upon  the  trial. 

It  must  be  recognized  that  a  guardian  who  receives 
property  for  his  ward  receives  it  and  holds  it  in  trust  for  the 
ward,  to  be  managed  and  controlled  under  the  direction  of 
the  court  making  the  appointment;  that,  when  the  ward 
reaches  his  majority,  it  is  the  guardian's  duty  to  account  for 
and  pay  the  money  over  to  the  ward.  The  term  ''trust,"  in 
a  general  sense,  is  applied  to  a  great  variety  of  transactions. 
Every  bailment  is  a  trust,  and  the  relation  of  trustee  and 
cestui  que  trust  is  created  whenever  one  person  receives 
money  for  another's  use,  or  engages  to  apply  it  to  a  particu- 
lar purpose,  and  fails  to  do  so. 

It  is  apparent  then  that,  when  Elsie  Thompson  as  guard- 
ian received  this  $500  for  her  daughter  Susie,  the  plaintiff, 
she  received  it  and  held  it  in  a  quasi  trust  capacity,  with  no 
right  to  dispose  of  the  money  during  the  minority,  except 
upon  the  order  of  the  court.  Upon  the  settlement,  the  title 
to  the  property  received  vested  in  the  ward  and  was  received 
by  the  mother  in  a  quasi  trust  capacity  for  the  owner,  to  be 
held  subject  to  the  direction  of  the  court.  She  had  no  power 
to  dispose  of  the  property  except  upon  the  order  of  the  court. 
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She  makes  no  claim  for  an  acconnting  against  the  ward.  So 
far  as  this  record  discloses,  she  has  no  claim  against  the  ward 
that  involves  an  accounting.  The  father,  knowing  the  capac- 
ity in  which  the  mother  held  the  property,  knowing  that  the 
plaintiff,  his  daughter,  was  the  owner  of  the  property,  know- 
ing that  the  same  was  held  in  trust  by  the  mother  for  the 
daughter,  took  this  money,  and,  so  far  as  this  record  dis- 
closes, converted  it  to  the  use  of  himself  and  his  wife,  or  the 
use  of  himself  and  family,  and,  upon  demand,  refuses  to  pay 
it  back  to. the  ward  after  she  attained  her  majority.  The 
defendant  Elsie  makes  no  defense.  The  only  defense  the 
father  seems  to  have  interposed  and  relied  upon,  so  far  as 
his  personal  liability  is  concerned,  is  that  this  money  was 
received  by  the  mother  as  guardian ;  that  she  turned  it  over 
to  him,  and,  with  her  consent,'  he  expended  it  for  furniture 
for  the  use  of  himself  and  family.  In  fact,  the  record  pre- 
sents nothing  more  than  the  case  of  one  person's  receiving 
money  for  another's  use,  or  money  which  he  was  legally 
bound  to  hold  for  another,  and  having,  without  the  other's 
consent,  converted  the  money  to  his  own  use.-  Under  the 
facts  of  this  case,  the  plaintiff  might  have  recovered  under 
the  common  count  for  money  had  and  received.  If  this  de- 
fendant, Edward  Thompson,  had  been  the  regular  guardian 
himself,  duly  appointed,  he  might  have  retained  the  money 
until  ordered  by  the  court  to  pay  it  over,  or  until  his  ward 
became  of  age,  but  not  longer.  Having  taken  this  money 
with  knowledge  of  the  fact  that  the  plaintiff  was  a  minor, 
unable  to  care  for  herself;  that  the  property  belonged  to  her; 
that  she  was  under  guardianship ;  and  having  retained  it  or 
expended  it,  whether  with  the  consent  of  his  wife  or  not, 
he  became  under  legal  obligation  to  pay  it  back  to  the  ward 
upon  attaining  her  majority ;  and  that  is  all  that  the  ward 
asks  this  court  to  require  of  him  now. 

The    action    was    brought  within  one  year  after  she 
reached  her  majority.    No  question  in  the  record  that  the 
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defendants   received   this   money;  that  it  belonged  to  the 

plaintiff;  that  they  have  converted  it  to  their 
actions:  own  usc;  that  they  have  not  accounted  ior 

tifttionofdis-      it;  that  they  refused  to  pay  it  back  to  her; 

ability  ;dll-  , 

igence  In  bring-   that  she  brought  this  action  to  recover  it; 

ing  action.  ^  ' 

that  she  is  entitled  to  recover.  .She  pro- 
ceeded with  proper  diligence  after  reaching  her  majority — 
after  the  disability  was  removed. 

Woemer,  in  his  treatise  on  the  American  Law  of  Guar- 
dianship, Chapter  7,  page  172,  tells  us  that  executors  and 
administrators  hold  the  legal  title  of  decedents,  to  personal 
property,  for  the  benefit  of  creditors  and  distributees;  but 
that,  in  case  of  guardianship,  the  legal  as  well  as  beneficial 
title  to  both  real  and  personal  property  remains  in  the  ward ; 
that  the  guardian  can  in  no  way  bind,  by  any  prcnnise  or 
contract  of  his  own,  the  rights  of  the  ward  in  the  title  to 
the  property  held  by  the  guardian.  He  has  a  right  of  pos- 
session, but  his  possession  is  for  the  use  and  benefit  of  the  . 
ward;  that  the  guardian's  oflSce  is  one  of  trust;  and  his  pos- 
session of  the  ward's  estate,  as  well  as  all  his  official  acts  in 
connection  therewith,  must  be  for  the  ward's,  not  his  own, 
interest,  and  he  cannot  acquire  title  to  the  ward's  property 
adverse  to  the  ward. 

As  said  in  Chapter  8  of  the  same  work,  at  page  205 : 
**Like  all  trustees,  guardians  are  held  to  the  exercise 
of  the  utmost  good  faith.    .    .    .    One  of  the  most  impor- 
tant duties  of  trustees,  and  hence  of  guardians,  is  to  pre- 
serve the  trust  property  intact,  and  to  keep  the  funds  of 
the  ward  separate  from  their  own.    If  they  are  deposited  in 
the  bank  to  the  credit  of  the  guardian,  in  his  own  name,  it 
is  equivalent  to  a  conversion  of  them  to  the  guardian's  use." 
In  Jacobs  v.  Jacobs,  130  Iowa  10,  17,  it  is  said: 
**If  the  evidence  shows  that  Leah  Jacobs  (the  mother) 
received  the  money  of  her  son  Moses  under  an  implied  agree- 
ment to  keep  it  for  him  and  ultimately  return  it  to  him,  then 


1296  Whitham  v.  C,  B.  &  Q.  B.  Co.      [178  Iowa 

all  monejns  thus  received  by  her  from  him  constituted  a  tmst 
fund  in  her  hands,  to  which  her  husband  could  acquire  no 
right  by  transfer  of  the  securities  without  consideration^  and 
the  husband  took  the  securities  with  an  obligation  to  account 
for  them  to  their  real  owner.  The  present  wife,  so  far  as 
proceeds  of  securities  have  been  put  in  her  name,  holds  such 
proceeds  under  like  obligation." 

The  facts  at  bar  are  stronger  than  they  were  in  the 
Jacobs  case.  Under  the  record  here  submitted,  the  plaintiff 
is  entitled  to  judgment  against  Edward  and  Elsie  Thomp- 
son for  the  full  amount  of  her  claim,  with  interest,  and  the 
court  erred  in  dismissing  her  cause  as  to  them.  The  cause 
is,  therefore,  reversed  and  remanded,  with  instructions  to 
enter  judgment  against  these  defendants  for  the  full  amount 
of  plaintiff's  claim;  with  interest. — Reversed  mid  remanded. 

Ladd,  Evans  and  Salinger,  JJ.,  concur. 


C.  W.  Whitham,  Appellant,  v.  Chicago,  Burlington  & 
QuiNCY  Railroad  Company,  Appellee. 

SAILBOADS:  Under-Orossings  —  Interference  —  Private  Privileges 
Yielding  to  Pnblic  Bights.  Public  rights  overrido  private  rights. 
The  right  of  a  landowner  to  exercise  a  mere  privilege  to  use  the 
passageway  under  a  railway  bridge  for  the  passage  of  stock,  etc., 
and  the  long  exercise  of  such  privilege,  unaccompanied  by  the  as- 
sumption of  any  active  duty  on  the  part  of  the  railway  company 
touching  the  maintenance  of  such  passageway,  must  yield  to  the 
right  and  duty  of  the  railway  company  to  erect  a  new  and  different 
kind  of  bridge,  when  necessary  in  the  interest  of  puUic  safety. 

Appeal  from  Jefferson  District  Court. — ^D.  M.  Anderson, 

Judge. 

Monday^  Januaby  15, 1917. 

Pbooebdino  in  equity  to  obtain  a  mandatory  injunction 

requiring  the  defendant  company  to  remove  a  certain  con- 


SajL  1917]     Whithau  v.  C,  B.  &  Q.  B.  Ck>.  1297 

erete  pier  erected  by  it  over  a  stream  on  its  right  of  way. 
The  theory  of  the  plaintiff  is  that  he  had  a  permissive  right 
to  use  the  space  under  the  bridge  as  a  passageway  for  cattle, 
and  that  the  pier  obstructs  and  interferes  with  the  exercise 
of  this  right.  Decree  for  the  defendant  in  the  court  below, 
dismissing  plaintiff's  petition. — Affirmed.  * 

Huglin  &  Borick  and  Ralph  H.  Munro,  for  appellant. 
Leggett  &  McKemey,  for  appellee. 

Gaynor,  C.  J. — ^Plaintiff  is  the  owner  of  about  144  acres 
of  land.   Through  this  runs  a  creek  known  as  Mitchell  Greek, 
l^rior  to  1899,  the  defendant  owned  and  operated  a  single 
Railroads  :  un.  ^^^  ^^*^'  running  cast  and  wcst,  through 
ilfterfe^^^^^  this  land.    Defendant's  right  of  way  crossed 

fegS^Vleidini  this  MitchcU  Creek.  Over  the  creek,  the  de- 
topubuc  rights,  fondant  had  a  bridge  with  stone  abutments. 
Under  this  bridge,  it  had  constructed  an  under-crossing  for 
the  use  of  plaintiff.  This  furnished  plaintiff  a  good,  substan- 
tial and  satisfactory  crossing  for  his  cattle,  and  for  hauling, 
under  this  bridge  and  across  defendant's  right  of  way  from 
the  north  to  the  south,  and  was  so  used  by  the  plaintiff. 
Later,  the  defendant  company  concluded  to  straighten  its 
road  and  to  put  in  double  tracks.  To  this  end,  it  secured 
from  the  plaintiff  a  new  right  of  way  across  his  land,  some 
distance  from  the  old  roadbed.  On  the  24th  day  of  June, 
1899,  it  purchased  from  the  plaintiff,  for  a  consideration, 
land  sufficient  for  this  purpose.  In  said  purchase,  it  agreed 
that  the  plaintiff  should  have  a  suitable  underground  cross- 
ing for  stock  and  hauling,  just  like  the  one  on  the  old  right 
of  way,  and  at  a  point  where  the  new  right  of  way  crossed 
Mitchell  Creek.  The  land  so  purchased  from  the  plaintiff 
was  deeded  to  the  defendant  company,  and  the  defendant 
took  possession  of  the  right  of  way,  put  in  its  double  track, 
and  built  its  bridge  across  Mitchell  Creek,  but  failed  to  give 

Vol.  178  Ia.— 82 
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plaintiff  the  underground  crossing  as  agreed.  Thereupon, 
plaintiff  brought  an  action  to  compel  the  defendant  to  so  do. 
This  action  was  compromised,  and  the  fc^wing  stipulation 
entered  into: 

' '  This  railroad  company  is  to  give  said  Whitiiam  a  grade 
crossing  at  a  point  west  of  the  bridge  over  Mitchell  Creek 
where  the  land  is  at  grade  with  the  track,  just  east  of  a  line 
with  the  fence  running  south  in  the  south  40  acres,  with 
wing  fences,  within  a  reasonable  time.  They  also  agree  to 
pay  him  the  sum  of  $800. 

**Said  company  agrees  to  allow  Whitham  to  put  a  gate 
in  the  company's  fence  on  the  north  side  at  the  right  of  way 
and  east  of  the  wing  fence  that  runs  to  the  west  side  of  said 
bridge,  so  as  to  let  his  cattle  go  back  and  forth  under  the 
bridge  to  his  land  on  the  north,  at  his  own  expense  and  risk. 
"And  the  above  is  in  full  settlement  and  satisfaction  of 
the  above  entitled  action  and  in  full  for  any  claim  for  dam- 
ages arising  out  of  the  alleged  non-performance  of  contract 
for  under-crossing  under  said  bridge  over  Mitchell  Creek. 
''Signed  December  17,  1902.'' 

At  the  same  time,  and  as  part  of  the  same  transaction, 
plaintiff  executed  the  following  receipt: 

''December  18th.  To  amount  ajjreed  upon  in  full  set- 
tlement of  the  suit  of  Chas.  W.  Whitham  v.  C,  B.  &  Q.  B,  B. 
Co.  and  C,  B.  &  Q.  By.  Co.,  now  pending  in  the  district 
court  of  Jefferson  County,  Iowa,  wherein  plaintiff  seeks  to 
compel  the  defendants  to  construct  an  under-crossing  for  him 
in  accordance  with  a  written  agreement  made  with  the  C,  B. 
&  Q.  R.  R.  Co.,  of  date  June  24,  1899.  In  consideration  of 
this  payment,  Whitham  releases  the  railroad  company  from 
all  obligations  imposed  upon  it  under  said  contract  of  June 
24,  1899,  and  agrees  to  accept  in  lieu  of  the  crossing  therein 
provided  for  a  crossing  at  grade  over  the  tracks  of  the  rail- 
road company,  such  crossing  to  be  constructed  with  wing 
fences  and  gates,  but  without  cattle  guards,  as  shown  by 
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memorandum  of  agreement,  copy  of  which  is  hereto  attached. 
Each  party  to  pay  their  own  costs. 

** Charge:  Const.  R-w,  No.  2,  Fairfield  to  Beckwith. 

''Received  $800,  in  full  payment  of  the  above  account. 
In  consideration  of  the  payment  of  said  sum  of  money,  I, 
Chas.  W.  Whitham,  of  Fairfield  in  the  county  of  Jefferson 
and  state  of  Iowa,  hereby  remise,  release  and  forever  dis« 
charge  the  Chicago,  Burlington  &  Quinoy  Railroad  Company 
of  -and  from  all  manner  of  actions,  causes  of  action,  suits, 
debts  and  sums  of  money,  dues,  claims  and  demands  what- 
soever, in  law  or  equity,  which  I  have  ever  had  or  now  have 
against  said  company,  by  reason  of  any  matter,  cause  or 
thing  whatever,  whether  the  same  arose  upon  contract  or 
upon  tort// 

This  agreement  supersedes  and  takes  the  place  of  all 
other  agreements  entered  into  between  the  parties,  and  by 
tills  agreement,  the  rights  here  in  controversy  must  be  de- 
termined. After  this  stipulation  was  entered  into,  on  De- 
cember 17,  1902,  the  plaintiff  claims  that  he  accepted  a  cross- 
ing under  the  bridge  for  his  cattle;  that  the  crossing  was  at 
that  time  on  a  level  with  the  land,  both  on  the  north  and 
south  sides  of  the  bridge ;  that  there  was  then  a  passageway 
about  25  feet  wide,  from  the  west  abutment  of  the  bridge  to 
the  top  of  the  west  bank  of  Mitchell  Creek.  This  afforded 
a  nice  and  safe  passage  for  plaintiff's  cattle.  The  creek 
comes  from  the  northeast,  and,  after  passing  under  the 
bridge,  runs  almost  due  south.  After  signing  the  stipula- 
tion, plaintiff  leveled  this  passageway  for  the  use  of  his  cat- 
tle. He  had  then  a  passageway  about  12  feet  wide.  This 
bridge  remained  standing  upon  piers,  and  we  presume  the 
passageway  remained-  open  until  1910,  when  a  permanent 
concrete  abutment  was  put  in  there,  about  14  feet  wide  at 
the  bottom  and  about  3  feet  at  the  top. 

The  placing  of  this  abutment,  it  is  elaimed,  obstructed 
the  particular  passageway  selected  and  used  by  plaintiff, 
and  rendered  the  passage  of  cattle  under  the  bridge,  to  say 
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the  least)  more  difficult,  if  not  dangetons,  than  it  was  prior 
to  that  time.  It  took  from  the  plaintiff  the  use  of  this  par- 
ticular passageway  for  his  cattle*  It  is  practically  conceded 
that  a  passageway  still  remains  under  the  bridge  for  the 
use  of  the  cattle,  through  which  they  could  and  did  pass, 
though  with  more  difficulty  and  danger,  perhaps,  than  be- 
fore. There  are  seasons  of  the  year  when  the  passage  under 
this  bridge,  with  this  concrete  abutment,  is  rendered  quite 
impossible.  This  is  traceable  to  weather  conditions,  floods, 
ice  and  snow.  There  were  times  and  seasons  when  this  pas- 
sageway under  the  bridge  was  not  available,  even  before  the 
building  of  this  concrete  abutment,  due  to  high  water.  The 
Complaint  here  is  that,  in  the  building  of  this  concrete  abut- 
ment, the  defendant  violated  its  agreement  with  the  plaintiff, 
and  obstructed  a  passage  to  which  he  had  acquired  a  right 
under  that  agreement;  that  the  company  ought  not  to  be 
permitted  to  retain  it  there  and  so  violate  its  contract ;  that 
it  obstructs  the  particular  part  of  the  passageway  selected 
and  improved  by  him  after  the  making  of  the  contract ;  that 
he  ought  not  to  be  forced,  by  the  building  of  this  concrete 
abutment,  to  Use  another  part  of  the  passageway  under  the 
bridge,  less  advantageous  and  less  safe  than  was  the  one  in 
existence  at  the  time  the  contract  was  made,  and  the  one 
afterwards  accepted  and  approved  by  him. 

This  brings  us  to  a  consideration  of  the  contract  and  the 
rights  acquired  under  the  contract. 

It  will  be  noted  that  a  controversy  had  arisen  between 
the  plaintiff  and  the  defendant  over  his  right  to  have  the 
defendant  keep  and  maintain  a  free  passageway  for  him, 
under  his  contract  of  June  24,  1899.  In  that  contract,  the 
defendant  company  agreed  that  the  plaintiff  should  have  a 
suitable  underground  crossing  for  passage,  both  for  stock 
and  for  hauling  goods,  just  like  the  one  on  the  old  right  of 
way:  That  one,  the  record  shows,  was  a  good,  safe  and 
proper  passage  for  cattle  and  for  transporting  loads.  When 
the  plaintiff  undertook  to  enforce  this  agre^nent,  he  was  met 
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with  some  opposition,  and  a  compromise  was  entered  into 
by  which  he  consented  to  surrender  his  right  to  the  passage 
provided  for  in  the  contract  of  June  24thy  and  to  accept  in 
lieu  thereof  $800  and  an  overgrade  crossing  at  a  point  west 
of  the  bridge.  It  is  not  contended  that  they  did  not  give 
him  the  overgrade  crossing.  We  must  assume  that  the  com- 
pany— ^and  the  record  clearly  justifies  this  assumption — did 
give  him  this  overgrade  crossing. .  It  must  be  borne  in  mind 
that,  in  this  settlement,  he  surrendered  all  the  a£Qrmative 
rights  he  had  under  the  contract  of  June  24th,  by  the  terms 
of  which  he  was  to  have  a  suitable  underground  crossing  like 
the  one  under  the  old  bridge,  for  stock  and  hauling.  He  ac- 
cepted the  overground  crossing  and  a  money  consideration, 
with  an  agreement  on  the  part  of  the  company  to  allow  him 
to  put  in  a  gate  on  the  north  side  of  the  right  of  way,  so 
that  his  cattle  might  go  back  and  forth  under  the  bridge,  at 
his  own  expense  and  risk.  The  company  did  not  assume  any 
active  duty  to  him  touching  this  underground  crossing.  The 
active  duty  was  involved  in  the  original  contract,  which  he 
surrendered.  They  gave  to  him  simply  a  permission  to  put 
in  the  gate,  so  that  his  cattle  could  pass  back  and  forth.  As 
an  incident  to  this,  of  course,  a  right  was  granted  for  his 
cattle  to  pass  back  and  forth  under  the  bridge.  The  com- 
pany assumed  no  duty  to  keep  this  passageway  in  safe  con- 
dition for  that  purpose.  This  was  at  his  own  expense  and 
risk. 

In  that  provision  of  the  contract  in  which  plaintiff  is 
allowed  to  put  a  gate  on  the  company's  fence,  on  the  north 
side,  so  as  to  let  his  cattle  go  back  and  forth  under  the  bridge, 
the  company  assumed  no  duty  to  the  plaintiff  to  keep  the 
passageway  under  the  bridge  free  from  obstruction,  to  the 
end  that  it  might  be  so  used  by  the  plaintiff.  It  assumed  no 
aflRrmative  duty  to  keep  the  passageway  under  the  bridge  in 
the  same  condition  in  which  it  was  at  the  time  the  contract 
was  made.  At  that  time,  the  bridge  was  in  the  process  of 
construction.    It  was  afterwards  constructed,  but  on  piling. 
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This  piling,  as  the  record  shows,  became  rotten.  In  the  inter- 
ests of  the  public  service  and  for  its  protection,  these  de- 
fendants were  forced  to  replace  these  pilings  with  these  con- 
Crete  abutments.  The  concrete  abutments  were  placed  there 
to  make  the  work  permanent.  The  testimony  shows  beyond 
question  that  the  old  piling  was  very  rotten;  that  it  ren- 
dered the  bridge  unsafe  for  public  use;  that  this  concrete 
pier  was  a  public  necessity.  It  was  the  duty  of  the  defend- 
ant, therefore,  in  the  interests  of  the  public,  and  as  a  public 
carrier,  to  do  the  thing  complained  of.  The  public  safety 
demanded  it  of  the  company.  There  was  a  continuing  duty 
imposed  by  law  upon  the  defendant,  as  a  common  carrier, 
to  keep  its  roadbed  and  bridges  safe — a  duty  for  a  failure  to 
discharge  which  the  law  holds  these  public  service  corpora- 
tions to  the  strictest  accountability.  This  duty  it  could  not 
barter  away  to  a  private  individual.  They  could  not  relieve 
themselves  of  it  by  contract.  Further  than  that,  they  did 
not  attempt  to  do  so  in  establishing  their  relationships  with 
the  plaintiff.  They  simply  gave  to  him  the  privilege  of  allow- 
ing his  cattle  to  pass  under  this  bridge.  By  the  exercise  of 
this  privilege,  he  acquired  no  rights  against  the  public  inter- 
ests. They  made  no  contract  with  him  to  keep  the  passage- 
way in  the  condition  in  which  it  was  at  the  time  the  contract 
was  made.  By  selecting  a  particular  route  as  a  passageway, 
under  permission  given  to  use  a  passageway,  he  could  not 
force  the  company  to  keep  the  passageway  open,  when  by  so 
doing  it  rendered  perilous  the  public  service  it  was  called 
upon  to  render. 

The  plaintiff  here  is  not  relying  on  any  statutory  duties, 
or  seeking  to  enforce  any  statutory  rights.  He  has  but  the 
permissive  right  found  in  the  contract.  At  the  time  this  con- 
tract; was  made,  the  defendant  was  the  owner  of  this  right 
of  way.  This  privilege  is  no  part  of  a  reservation  made  in 
the  conveyance  of  the  right  of  way.  Whatever  reservation 
was  made  at  the  time  the  right  of  way  was  acquired  was 
abandoned,  and  this  contract  substituted  in  its  stead.     For 
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the  reservation  in  the  original  contract,  he  took  an  over- 
grade  crossing,  $800,  and  this  permissive  right.  The  permis- 
sive right  is  all  that  is  involved  in  this  case.  Plaintiff's  case 
is  bottomed  on  the  thought  that  the  defendant  owed  him  some 
duty  not  to  interfere  with  the  fullest  exercise  of  this  permis- 
sive right;  that  the  building  of  this  concrete  abutment  was 
an  interference  with  the  fullest  exercise  of  this  permissive 
right;  that,  in  the  building  of  this  concrete  abutment,  they 
violated  some  duty  that  they  owed  to  him,  growing  out  of 
the  permissive  right  granted. 

He  does  not  ask  for  any  mandatory  order,  writ  or  proc- 
ess against  the  defendant,  except  as  it  involves  this  concrete 
pier.  The  prayer  of  the  petition  is  that  a  mandatory  writ 
of  injunction  issue,  compelling  defendant  to  restore  said  pas- 
sageway and  abate  said  nuisance,  as  provided  by  law.  The 
nuisance  referred  to  is  the  concrete  pier. 

It  is  plain,  therefore,  that  this  relief  cannot  be  had.  The 
defendant  owed  the  plaintiff  no  duty  not  to  build  this  pier  at 
the  place  where  it  was  built.  It  owed  an  active  duty  to  the 
public  to  maintain  the  bridge  in  a  safe  condition  for  its  use 
as  a  public  carrier.  The  record  shows  that  the  building  of 
this  concrete  pier  was  a  necessary  thing  to  be  done  in  the 
interest  of  public  travel.  The  plaintiff  would  have  the  court 
order  the  company  to  remove  this  pier,  abate  it  as  a  nuisance, 
order  the  passageway  under  the  bridge  restored  to  its  origi- 
nal condition,  because,  he  says,  he  has  used  that  particular 
part  of  the  passageway  himself  for  seven  years  under  the 
permissive  right  in  his  contract.  As  the  company  owed  him 
no  duty  not  to  put  the  concrete  pier  where  it  is,  the  law  im- 
poses upon  them  no  duty  to  remove  it.  In  no  sense  is  it  a 
nuisance.  In  no  sense  is  it  an  obstruction  to  the  exercise 
of  any  contractual  right  acquired  by  the  plaintiff. 

As  said  in  JJnrWhom  v.  CJiicago  G,  W.  R,  Co.,  137  Iowa 
324: 

'*It  is  no  answer  to  say  that  the  company  should  have 
realized  all  this  when  making  the  promise,  for  the  public  is 
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too  deeply  concerned  in  the  safe  operation  of  the  railway  and 
the  protection  of  life  and  property  to  tolerate  the  continu- 
ance unnecessarily  of  a  known  peril  to  either.  Nor  should 
improper  agreements  in  the  interests  of  private  convenience 
or  to  avoid  outlay  of  money  be  allowed  to  unduly  interfere 
with  the  public  necessities  of  rapid  (safe)  transportation. 
Experience  often  demonstrates  error  in  plans  for  the  future 
.  .  .  ,  and  when  these  are  discovered,  the  door  for  ade- 
quate correction,  when  the  public  is  so  vitally  concerned, 
ought  not  to  be  closed." 

See,  also,  State  v.  Burlington,  C.  K.  cfc  N,  R,  Co.,  99  Iowa 
565;  Schrimper  v,  Chicago,  itf.  cfe  St.  P.  R.  Co.,  115  Iowa  35. 

Our  conclusion  is  that  the  plaintiff  is  not  entitled  to  the 
relief  prayed  for,  and  that  the  defendant  has  violated  no 
duty  to  the  plaintiff  for  which  it  should  respond  in  damages. 
The  case  was  rightly  decided  in  the  court  below,  and  is— 
Affirmed, 

Ladd,  Evans  and  Salinger,  JJ.,  concur. 


American  Blower  Company,  Appellee,  v.  Lion  Bonding  & 

Surety  Company,  Appellant. 

ASSIGNMENTS  FOB   BENEFIT   OF   CBEDITOBS:     Constraction 

1  and  Operation — ^Non-Statutory  Assigninents — Failure  to  Meet 
Gonditions — ^Effect.  A  provision  in  the  nature  of  an  option  on 
the  part  of  a  debtor  to  wholly  recall  a  non-statutory  assignment 
for  the  benefit  of  creditors,  provided  a  certain  proportion  of  the 
creditors  did  not  assent  to  the  conditions  of  the  assignment  (i.  e., 
that  the  pro  rata  amount  realized  should  be  in  full  of  each  debt) 
is  not  automatically  exercised  by  the  failure  to  secure  the  consent 
of  the  required  proportion  of  creditors.  To  effect  such  result,  tU 
debtor  must  afftrmatively  eooercise  his  option. 

ASSIONMENTS  FOB  BENEFIT  OF  CBEDITOBS:     Non-Statntoiy 

2  Assigimients — ^Acceptance  by  Creditors.  A  creditor  who  was 
notified  of  a  non-statutory  assignment  for  the  benefit  of  creditors, 
and,  though  declining  to  sign  the  blank  acceptance  sent  him,  ex- 
pressed, in  writing,  his  hearty  co-operation  with  the  plan  to  wind 
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up  the  affairs  of  the  debtor,  and  filed  his  daim  with  the  trustee, 
and,  without  objection,  permitted  the  trustee  to  administer  the 
trust,  and  accepted  his  proportionate  amount  of  the  proceeds  "in 
full  of  account,''  may  not  aay  that  he  did  not  consent  to  the  aa- 
aigwnent, 

COMPOSITION  WITH  CBEDITOBS:  Operation  and  Effect— Be- 
3  ceipting  Claim  in  Pnll — ^Unknown  Existence  of  Bond — ^Effect.  A 
creditor  who  consents  to  a  good-faith  non-statutory  assignment  for 
the  benefit  of  creditors,  and  accepts  his  proportionate  amount  of 
the  proceeds  "in  full  of  account,"  in  accordance  with  the  express 
conditions  of  the  assignment,  thereby  extinguishes  his  dehty  even 
though  in  so  doing  he  did  not  know  that  the  debtor  had  given  a 
bond  conditioned  for  the  payment  of  his  claim,  and  did  not  know 
that  other  creditors  had,  in  addition  to  sharing  in  the  proceeds  of 
the  assignment,  received  the  balance  of  their  claims-  in  full  from 
the  bonding  company,  such  company  being  an  entire  stranger  to 
the  assignment  proceedings  and  being  guilty  of  no  fraud. 

rBAUD:    Acts  Not  Constituting  Fraud — ^Withholding  Knowledge  of 
^    Facts.     Fraud   may   not   bo   predicated   on   the   withholding   of 
knowledge  which  is  equally  as  open  to  the  one  complaining  of  the 
withholding  as  to  the  one  complained  of. 

Appeal  from  Polk  District  Court. — Wm.  S.  Ayres,  Judge. 

Wednesday,  Janhary  17,  1917. 

The  opinion  Huf5Sciently  states  the  ease. — Reversed  and 
remanded, 

DunsJiee,  Haines  &  Brody,  for  appellant. 

Miller  dk  WalUngford  and  Oliver  H.  Miller,  for  appellee. 

Weaver,  J. — Pray  &  Comerford  entered  into  a  contract 
with  the  school  district  of  the  city  of  Des  Moines  to  do  a 
prescribed  job  of  plumbing  and  heating  in  a  certain  school 
building.  To  secure  the  proper  performance  of  said  con- 
tract, the  defendant  surety  company  became  surety  upon 
the  contractor's  bond  in  the  penal  sum  of  $3,000.  The  reci- 
tation of  the  bond  was  that  the  obligors  were  **  held  and  firmly 
bound  unto  the  Independent  District  of  Des  Moines  and  to 
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all  persons  who  may  be  injured  by  any  breach  of  this  bond." 
Among  its  specified  obligations  was  one  to  the  effect  that 
Pray  &  Comerford  would  pay  **all  claims  for  labor  and  ma- 
terial furnished  for  or  used  in  or  about  said  building.**  The 
plaintiff  herein  alleges  that  it  sold  to  Pray  &  Comerford  cer- 
tain materials  used  in  and  about  the  building  in  the  work 
covered  by  said  contract ;  that  the  amount  of  such  sales  aggre- 
gated $915 ;  and  that  there  is  an  unpaid  remainder  of  $171.60 
due  on  said  account,  for  which  it  demands  judgment  on  the 
bond.  The  defendant  admits  the  contract  between  the  con- 
tractors and  the  school  district,  and  the  giving  of  the  bond 
as  alleged  by  plaintiff.  Defendant  also  admits  the  sale  of 
the  materials  by  plaintiff  to  Pray  &  Comerford,  but  denies 
that  there  is  anything  due  or  unpaid  to  plaintiffs  on  such 
account. 

Ab  an  affirmative  defense,  it  is  alleged  that  Pray  &  Com- 
erford, becoming  insolvent  and  being  unable  to  complete 
their  contract  with  the  school  district,  assigned  all  their  assets 
to  L.  C.  Kurtz  and  Fred  W.  Swanson,  to  effectuate  a  com- 
position settlement  or  agreement  with  their  creditors,  the 
purpose  being  to  obtain  the  consent  of  their  creditors  to 
accept  in  full  and  complete  satisfaction  of  their  several  claims 
their  proportionate  share  of  the  proceeds  of  such  asMgn- 
ment.  It  is  further  alleged  that  the  creditors  of  Pray  & 
Comerford,  including  the  plaintiff,  did  consent  to  such  com- 
position, filed  their  claims  with  the  assignees,  and  received 
and  accepted  their  dividend  or  share  in  accordance  with  the 
terms  of  said  assignment,  thereby  discharging  their  claim  in 
full  and  releasing  the  defendant  from  the  obligation  of  the 
bond. 

Bepl3dng,  the  plaintiff  denies  that  it  signed  the  compo- 
sition agreement,  but  admits  that  it  filed  its  claim  with  the 
assignees  and  received  the  dividend  made  thereon ;  but  said 
it  did  so  because  it  had  been  assured  by  the  assignees  that 
the  arrangement  was  the  best  which  could  be  made,  and  be- 
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cause  it  did  not  then  know  that  defendant  was  surety  on  the 
bond  given  by  Pray  &  Comerford.  It  further  alleges  that, 
after  the  assets  of  the  insolvent  firm  had  been  distributed 
among  the  creditors,  certain  creditors  of  the  same  class  with 
plaintiff  received  from  defendant  payment  in  full  of  their 
respective  claims.  Finally,  it  is  alleged  that,  had  plaintiff 
known  the  fact  that  the  bond  had  been  executed  for  the  bene- 
fit of  all  persons  furnishing  labor  or  materials  to  Pray  & 
Comerford  for  said  work,  it  would  not  have  accepted  said 
dividend  in  full  payment  of  its  claim. 

The  issues  joined  were  submitted  to  the  court,  without  a 
jury,  upon  an  agreed  statement  of  facts  reading  as  follows: 

"Comes  now  the  above  named  parties,  and  do  hereby 
waive  a  jury  trial  and  do  agree  that  said  cause  may  be  tried 
to  the  court  for  final  order  upon  the  pleadings  and  court 
files  herein,  and  upon  the  following  agreed  statement  of  facts, 
to  wit: 

'*!.  It  is  agreed  that,  on  June  21,  1913,  the  copartner- 
ship of  Pray  &  Comerford  of  Des  Moines,  Iowa,  entered  into 
a  writtCTf  contract  with  the  Independent  School  District  of 
Des  Moines,  in  which  said  firm  agreed  to  complete  the  heat- 
ing and  plumbing  to  be  installed  in  what  is  known  as  the 
Park  Avenue  School  in  Des  Moines,  Iowa,  in  accordance 
with  certain  agreed  plans  and  specifications;  and  that  said 
firm  of  Pray  &  Comerford  did,  on  June  28,  1913,  execute  and 
deliver  to  the  said  Independent  School  District  its  bond  for 
$3,000,  upon  which  the  defendant.  Lion  Bonding  &  Surety 
Company,  was  surety,  and  in  which  bond  it  was  recited  that 
the  same  was  for  the  benefit  of  'all  persons  who  may  be 
injured  by  any  breach  of  any  of  the  conditions'  thereof,  and 
a  copy  of  which  bond,  marked  Exhibit  I,  is  hereto  attached 
as  a  part  of  this  agreed  statement  of  facts. 

"2.  That,  on  June  20,  1913,  the  American  Blower  Com- 
pany, plaintiff  herein,  entered  into  a  subcontract  with  the 
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firm  of  Pray  &  Comerford  to  furnish  certain  materials  and 
perform  certain  work  in  connection  with  the  plumbing  and 
heating  of  said  Park  Avenue  School  building  for  the  agreed 
and  contract  price  of  $915.  That  plaintiff  fuUy  complied 
with  the  terms  of  its  said  contract  and  its  work  was  approved 
and  accepted  both  by  Pray  &  Comerford  and  the  said  Inde- 
pendent School  District.  That  the  plaintiff  received  from 
said  Pray  &  Comerford  on  December  13,  1913,  $305,  and  on 
December  23,  1914,  the  further  sum  of  $350,  making  a  total 
amount  of  credits  received  of  $655,  and  leaving  due  and 
owing  on  said  contract  on  said  date  last  named  the  sum  of 
$260. 

''3.  That  thereafter,  and  in  April,  1914,  Pray  &  Com- 
erford became  insolvent,  and  did  during  said  month  assign  in 
writing  all  of  its  assets  to  L.  C.  Kurtz  and  Fred  W.  Swanson, 
as  trustees,  a  copy  of  said  assignment  being  attached  to  the 
answer  of  the  defendant,  filed  herein  as  Exhibit  *A,'  and 
which  exhibit  by  reference  is  made  a  part  of  this  stipulation. 

"4.  That  said  L.  C.  Kurtz  and  said  Fred  W.  Swanson, 
as  trustees,  took  immediate  possession  of  all  of  the  known 
assets  of  said  Pray  &  Comerford  and  held  them  for  safe 
keeping,  and  immediately,  to  wit,  on  the  5th  day  of  May, 
1914,  sent  a  written  notice  of  said  assignment  or  trust  deed 
to  each  known  creditor,  including  the  plaintiff,  which  written 
notice  solicited  each  creditor  to  sign  an  agreement  consenting 
to  said  assignment,  and  agreeing  to  accept  any  dividend  that 
might  result  therefrom  in  fuU  satisfaction  of  his  claim.  A 
copy  of  said  written  notice  of  said  assignment  is  hereto  at- 
tached, marked  Exhibit  *B,'  and  made  a  part  hereof. 

"5.  That  many  of  the  creditors  signed  such  an  accept- 
ance, but  the  plaintiff  did  not  sign  the  written  form  of  an 
acceptance  which  had  been  mailed  to  it,  but  wrote  to  said 
trustees  in  reply  to  their  solicitation  a  letter,  a  copy  of  which 
is  hereto  attached,  marked  Exhibit  'C,'  and  made  a  part 
hereof,  and  did  file  its  said  claim  of  $260  with  said  trustees, 
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and  did  thereafter  and  on  or  about  January  2nd,  1915,  accept 
and  cash  a  dividend  check  of  34  per  cent,  amounting  to 
$88.40,  from  said  trustees,  which  check  had  written  upon  the 
face  thereof  the  words  *in  full  account  of  Pray  &  Comerford.-' 

**6.  That  after  allowing  such  credit  there  still  remains 
unpaid  on  the  account  of  plaintiff  against  Pray  &  Comerford 
the  sum  of  $171.60,  with  6%  interest  thereon  from  January 
1,  1914.  That  Pray  &  Comerford  at  the  time  of  said  assigrf- 
ment  was  engaged  in  a  general  plumbing  and  heating  busi- 
ness, and  was  indebted  to  a  large  number  of  creditors  fot 
various  materials  furnished  said  firm,  but  that  only  a  small 
per  cent  of  such  creditors  furnished  any  materials  or  per- 
formed any  labor  under  the  heating  and  plumbing  contract 
for  the  said  Park  Avenue  School.  That  among  the  creditors 
who  signed  the  acceptance  of  said  assignment,  and  who 
agreed  to  release  Pray  &  Comerford  from  any  further  obli- 
gations after  the  34%  dividend  was  declared,  were  the  John- 
son Service  Company  of  Chicago  and  L.  H.  Kurtz  Company 
of  Des  Moines,  which  two  creditors  last  named  did  furnish 
materials  and  perform  labor  upon  the  said  Park  Avenue 
School  as  subcontractors  under  Pray  &  Comerford,  and  fhat, 
in  addition  to  each  of  them  receiving  their  said  34%,  they  did 
also  receive  th^  balance  in  full  of  their  said  claims  from  the 
Lion  Bonding  &  Surety  Company,  which  payments  in  full 
were  not  known  to  the  plaintiff  at  the  time  it  accepted  its 
said  dividend  check  from  the  trustees.  That  said  settlement 
was  made  in  full  with  the  said  two  creditors  last  above  named 
by  the  defendant  in  the  cases  instituted  in  this  court,  en- 
titled L.  H.  Kurtz  Company,  plaintiff,  vs.  Lion  Bonding  ft 
Surety  Company,  defendant,  law  No.  24202,  and  in  the  case 
of  Johnson  Service  Company,  plaintiff,  vs.  Lion  Bonding  & 
Surety  Company,  defendant,  law  No.  24201. 

**7.  It  is  further  stipulated  that  the  plaintiff,  American 
Blower  Company,  did  not  know,  at  the  time  it  cashed  the 
said  dividend  check  of  the  trustees  of  $88.48,  that  the  said 
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firm  of  Pray  &  Comerford  had  filed  with  the  Independent 
School  District  of  Des  Moines,  a  $3,000  bond,  upon  which  the 
defendant,  Lion  Bonding  &  Surety  Company,  was  surety  for 
a  faithful  completion  of  the  stipulated  work  in  the  said  Park 
Avenue  School  building,  and  that  the  acceptance  of  the  said 
34%  dividend  check  by  plaintiff  was  induced  by  the  advice 
contained  in  the  letter  written  by  the  trustees  to  plaintiff 
under  date  of  May  5,  1914,  in  which  no  mention  whatsoever 
was  made  of  the  existence  of  the  bond  upon  which  defendant 
was  surety,  and  in  which  it  was  represented  that  it  would  not 
be  possible  for  any  greater  payment  to  be  received  by  plain- 
tiff on  its  account  other  than  what  might  be  realized  as  its 
pro  rjtta  share  of  the  assets  of  Pray  &  Comerford,  which  pro 
rata  share  amounted,  as  above  stated,  to  34%  of  the  actual 
amount  due  plaintiff. 

''8.  That  defendant  did  not  solicit  plaintiff  to  accept 
the  terms  of  said  assignment,  and  did  not  consent  that  plain- 
tiff might  release  Pray  &  Comerford  from  further  liability, 
after  the  payment  of  said  dividend;  but  it  is  conceded  that 
plaintiff  would  not  have  accepted  said  dividend  check  had  it 
at  the  time  been  advised  by  said  trustees,  or  had  it  then 
known  of  defendant  being  surety  on  said  $3,000  bond.  It  is 
also  conceded  that  defendant  is  liable  herein  to  plaintiff  on 
its  said  bond  in  the  sum  of  $171.60,  with  interest  from  Janu- 
ary 1,  1914,  if  it  be  determined  herein  that  said  claim  has  in 
fact  not  already  been  compromised  and  settled. 

*'9.  It  is  further  agreed  that,  in  addition  to  the  plead- 
ings filed  herein,  the  documentary  evidence  on  the  question 
of  whether  or  not  defendant's  liability  on  said  bond  has  been 
discharged  consists  of  the  following :  First.  The  trust  deed, 
or  deed  of  assignment.  Second.  Notice  sent  by  the  trustees, 
May  5,  1914,  to  each  creditor,  including  plaintiff,  Exhibit 
*B'  attached  hereto.  Third.  Letter  of  plaintiff  to  said  trus- 
tees under  date  of  May  8,  1914,  Exhibit  '  C '  hereto  attached. 
Fourth.  Letter  of  December  28,  1914,  of  trustees  transmit- 
ting dividend  ^heck,  Exhibit  'D'  hereto  attached.      Fifth. 


Jan.  1917]    American  B.  Co.  v.  Lion  B.  &  S.  Co.  1311 

Check  used  by  the  trustees  in  transmitting  the  dividend,  and 
all  indorsements  thereon,  Exhibit '  E, '  hereto  attached. 

''American  Blower  Company^ 
'*IiiON  Bonding  &  Surety  Co.'' 

Without  prolonging  this  statement  by  quotation  in  full 
of  the  exhibits  referred  to,  it  may  be  said  that  the  notice 
given  to  plaintiff  by  the  assignees  recites  the  insolvent  con- 
dition of  Pray  &  Comerford,  with  an  estimate  of  their  liabil- 
ities and  assets,  and  states  that,  in  the  opinion  of  the  cred- 
itors most  largely  interested,  the  proposed  method  of  liquida- 
tion would  be  best  for  all.  Accompanying  the  notice  was  a 
blank  prepared  for  the  signatures  of  accepting  creditors, 
which  plaintiff  was  requested  to  sign  and  return.  In  closing, 
the  assignees  said: 

' '  Let  us  impress  upon  you  that  Pray  &  Comerford  insist 
upon  a  provision  being  inserted  in  the  trust  deed  that  all 
creditors  must  accept  the  proposition  within  15  days  from 
the  date  thereof;  otherwise  they  were  at  liberty  to  file  a 
voluntary  petition  in  bankruptcy,  which  we  and  you  know 
means  much  expense  and  waste  and  much  less  percentage  on 
the  dollar.'' 

The  plaintiff  returned  the  blank  acceptance  unsigned, 
with  a  letter  saying: 

''The  Globe  Machy.  &  Supply  Co., 

•'*Des  Moines,  Iowa. 
** Gentlemen:  Ee  Pray  &  Comerford. 

Attention — ^Mr.  F.  W.  Swanson. 

**We  are  in  receipt  of  your  letter  of  the  5th  and  are 
certainly  surprised  to  note  conditions  surrounding  the  above 
company's  standing.  Of  course,  their  indebtedness  to  us  is 
not  as  great  as  it  is  to  you  and  some  of  the  others,  but  never- 
theless we  want  to  do  everything  we  can  to  get  the  money 
coming  to  us.  We,  therefore,  desire  to  advise  you  that  the 
proposed  method  of  liquidation  as  outlined  in  yours  of  May 
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5th  ifi  perfectly  satiflf actory  to  us,  and  you  can  count  on  our 
assistance.  We  enclose  herewith  our  latest  statement  cover- 
ing the  present  status  of  the  account.  You  will  note  that 
there  is  a  balance  of  $260  to  be  paid.  You  will  note  we  are 
not  signing  the  'Acceptance  and  Release/  because  we  do  not 
feel  that  we  want  to  bind  ourselves  in  such  a  way  that,  in 
ease  your  plan  does  not  go  through,  we  cannot  take  steps  on 
our  own  responsibility. 

**  Yours  very  truly, 

*' American  Blower  Company.*' 

In  closing  out  the  insolvent  estate,  the  assignees  reported 
to  the  plaintiflf  that  the  dividend  amounted  to  34  per  cent 
upon  the  claims  filed,  making  the  amount  due  plaintiff 
thereon,  $88.40.  Enclosed  therewith  was  a  blank  check  to  ? 
plaintiff  for  that  sum,  and  having  upon  the  face  thereof  the 
words.  **In  full  of  the  account  of  Pray  &  Comerford."  The 
check  was  received  and  cashed  by  plaintiff,  and  they  now 
make  the  same  an  item  of  credit  upon  the  account  in  suit. 

Upon  the  record  thus  made,  the  trial  court  found  for 
the  plaintiff  for  the  amount  of  its  claim,  and  the  defendant 
appeals. 

I.  Appellee's  counsel,  while  apparentlj^  conceding  that  a 
composition  agreement  between  a  debtor  and  his  creditors,  by 
which,  without  the  formality  of  a  statutory  assignment  for 

the  benefit  of  creditors,  or  bankruptcy  pro- 
1-  ^^^SSim^oF    ceedings,  the  debtor's  available  estate  may 

•  SctJ^^and"*"   be  distributed  'gro  rata  to  his  creditors,  and 

•  sfatiftoo?  as  °""  that  an  agreement  by  the  latter  to  accept 
ure  to  meet  con-  such  distribution  in  full  satisfaction  of  their 

ditions :  effect,  - 

several  claims  will  be  valid  in  law,  yet  take 
the  position  that  the  composition  riiade,  or  attempted  to  be 
made  in  this  case,  was  incomplete  and  abortive.  If  we  under- 
stand counsel,  the  argument  is  this:  By  the  terms  of  the 
assignment  or  trust  instrument,  Pray  &  Comerford  reserved 
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the  right  to  withdraw  the  saine  and  have  their  property  re- 
turned to  them  **if  all  the  creditors  save  and  except  not  more 
than  $100  in  amount  do  not  agree  thereto ; ' '  but,  in  the  *  *  event 
that  all  of  the  creditors  (except  not  more  than  $100  in 
amount)  shall  within  15  days  from  this  date  make,  execute  and 
deliver  to  Pray  &  Comerf  ord  in  writing  a  release  releasing  the 
said  Pray  &  Comerf  ord  and  each  of  them  from  any  and  all  lia- 
bility of  any  kind  for  and  on  account  of  any  and  all  demands 
said  creditors  now  have  against  the  said  Pray  &  Comerford 
or  either  of  them,  then  and  in  that  event  said  debtors  may 
not  rescind  this  agreement  or  any  part  of  the  same,  but  this 
agreement  and  conveyance  shall  be  absolute."  Counsel  in- 
terpret this  as  meaning  that,  in  the  event  that  creditors 
holding  claims  to  the  amount  of  $100  should  fail  to  signify 
their  acceptance  in  the  manner  mentioned  in  the  assignment, 
then  the  composition  attempted  was  to  fail,  and  that,  as 
plaintiff  did  not  accept  or  sign  the  proposed  release,  and  as 
their  claim  exceeds  $100,  the  composition  must  be  regarded 
as  ineffectual  and  constituting  no  defense  to  this  action. 

The  proposition  is  unsound  for  at  least  two  reasons.  In 
the  first  place,  the  assignment  will  not  bear  the  interpreta- 
tion placed  upon  it;  and  in  the  second  place,  it  ignores  the 
form  and  substance  of  the  consent  which  plaintiff  did  give 
to  the  proposed  composition. 

The  condition  or  reservation  made  in  the  assignment  was 

r 

not  that  it  should  fail  or  be  held  for  naught  if  the  required 
proportion  of  the  creditors  did  not  sign  an  acceptance  of  its 
terms  and  execute  a  release  to  Pray  &  Comerford,  but  the 
provision  was  simply  that,  if  such  consent  was  not  obtained, 
"then  and  in  that  event,  if  either  of  said  debtors  so  notify 
in  writing,  said  trustees  shall  and  will  immediately  reconvey 
said  property  to  Pray  &  Comerford;''  and,  as  already  shown, 
the  alternative  provision  was  that,  if  the  required  consent 
and  release  were  obtained,  then  the  debtors  **may  not  rescind 
this  agreement."    In  other  words,  failure  to  get  the  consent 

Vol.  178  IA.--83 
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of  the  required  proportion  of  the  creditors  was  not  to  work 
an  automatic  dissolution  of  the  agreement,  but  simply  to 
give  the  debtors  the  right  to  rescind  or  recall  it;  and  if  this 
right  was  not  exercised,  the  assignees  could  properly  proceed 
to  carry  out  the  trust,  and  no  creditor  taking  part  therein 
and  accepting  the  benefits  thereof  may  be  heard  to  deny  its 
effectual  character  for  no  better  reason  than  that  some  other 
creditor  has  refused  to  join  in  the  composition. 

Again,  while  it  is  true  that  the  plaintiff  in  this  case  did 
i^ot  sign  the  form  of  acceptance  and  release  submitted  to  it 
by  the  assignees,  it  would  seem  to  have  effectually  estopped 

itself  from  claiming  any  advantage  on  that 

2.  Assignments  x     j?       -x         j?        ji      j*j    •  x 

FOR  BENEFIT  OF     accouut ;  for  it  confessedly  did,  in  a  separate 

CREDITORS :  non-  ..  ,,  .  ^     i  i-  j    .      xi. 

statutory  as-      wnting,  addressed  and  delivered  to  the  as- 
signments :  ac- 

ceptajiceby        signecs  in  response  to  their  notice  and  re- 
creditors.  '^  '^ 

V  quest,  say  to  them : 

**We  therefore  desire  to  advise  you  that  the  proposed 
method  of  liquidation  as  outlined  in  yours  of  May  5  is  per- 
fectly satisfactory  to  us  and  you  can  count  on  our  assistance. 
.  .  .  We  are  not  signing  the  acceptance  and  release  be- 
cause we  do  not  want  to  bind  ourselves  in  such  a  way  that, 
in  case  your  plan  does  not  go  through,  we  cannot  take  steps 
on  our  own,  responsibility." 

At  the  same  time,  plaintiff  filed  with  the  assignees  its 
claim  for  $260,  and  without  objection  permitted  the  assignees 
to  administer  the  trust,  and,  upon  final  distribution,  ac- 
cepted their  check  for  its  proportionate  share  of  the  proceeds 
**in  full  of  the  account  of  Pray  &  Comerford.'*  It  was  not 
at  all  necessary  that  plaintiff  should  have  signed  the  con- 
sent or  release  in  the  very  form  submitted  by  the  assignees; 
it  was  enough  if  such  consent  in  substance  and  effect  was 
given  in  a  letter  or  other  writing  made  and  delivered.  The 
reason  for  not  signing  the  form  submitted  was  not  because 
plaintiff  objected  to  the  composition,  but  was  simply  to  leave 
it  free  to  take  other  steps  for  collection  of  their  claim  if  the 
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plan  proposed — ^the  composition  agreement— did  *'not  go 
through."  It  did  *'go  through;"  the  property  of  the  debt- 
ors was  disposed  of  and  the  proceeds  distributed  to  the  cred- 
itorsy  including  plaintiff;  and  we  can  discover  no  valid 
ground  on  which  any  creditor  participating  in  such  compo- 
sition can  be  heard  to  say  it  was  'incomplete"  or  ineffectual. 
A  composition  is  an  agreement,  not  merely  between  the  debtor 
and  his  creditors,  but  it  is  an  agreement  between  the  par- 
ticipating creditors  each  with  all  the  others;  and  it  would 
not  be  consistent  with  the  good  faith  which  the  law  requires 
for  any  one  creditor  to  enter  into  such  an  agreement  and 
obtain  the  benefit  thereof,  and  then  deny  the  binding  effect 
of  his  acceptance  of  his  dividend  in  full  bedause  his  consent 
to  the  composition  was  informal  or  equivocal  in  its  terms. 
The  law  looks  to  the  substance  of  the  transaction.  There  is 
neither  plea  nor  proof  that  the  composition  was  vitiated  by 
fraud;  that  is,  there  is  nothing  whatever  to  show  that  Pray 
&  Comerford,  while  accepting  And  receiving  the  benefit  of 
their  release  from  their  debts  upon  payment  of  a  fractional 
part  thereof,  withheld  any  portion  of  their  assets,  or  had  any 
secret  arrangement  or  agreement  by  which  some  of  the  par- 
ticipants in  the  composition  wore  to  be  paid  in  full  or  in 
larger  proportion  than  others.  None  of  the  authorities  cited 
for  the  appellee  appear  to  be  in  point  with  the  case  pre- 
sented by  this  record,  and  we  must  hold  that  the  plaintiff's 
failure  to  sign  the  particular  acceptance  and  release  pre- 
sented by  the  assignees  does  not  exempt  it  from  the  binding 
effect  of  the  settlement. 

II.    Plaintiff  further  contends  that,  even  assuming  the 

entire  validity  of  the  composition  agreement,  the  payment 

and  acceptance  of  the  dividend  therefrom  had  no  effect  to 

z  Composition       discharge  or  release  the  defendant  as  surety 

Serationand'^ *  iipo^  the  boud  given  by  the  contractors.    The 

JnlcUimhi^^"    ground  for  this  argument  is  said  to  be  in  the 


exi8*tenceoir"     conceded  fact  that  two  of  the  creditors  par- 

bond  I  cffoct.  •••  ■«  *«  .ni 

ticipatmg   m   the   composition  received  the 
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remainder  of  their  claim  in  full  from  the  defendant  surety 
company,  and  in  the  fact  that,  at  the  time  of  receiving  and 
accepting  the  dividend  paid  by  the  assignees,  plaintiff  did 
not  know  of  the  existence  of  the  bond  or  its  provision  for  th^ 
benefit  of  Pray  &  Comerf ord  's  creditors,  and  that,  had  plain- 
tiflf  known  thereof,  it  would  not  have  accepted  such  dividend. 
Admitting  these  facts,  as  we  must,  we  are  still  of  the  opinion 
that  they  afford  no  ground  for  the  legal  conclusion  that  coun- 
sel would  draw  therefrom.  In  the  first  place,  it  is  not 
charged,  nor  is  there  any  evidence  to  show,  that  the  defend- 
ant surety  company  figured  in  any  manner  in  bringing  about 
the  composition  agreement,  or  even  had  knowledge  thereof, 
or  that  it  at  any  time  did  or  said  anything  to  deceive  or  mis- 
lead  the  plaintiff.  Nor  does  it  appear  that,  when  the  com- 
position agreement  was  made,  or  when  the  proceeds  thereof 
were  distributed  and  accepted,  there  was  any  secret  arrange- 
ment or  understanding  by  which  the  ti^o  participating  cred- 
itors  referred  to  should  be  paid  by  the  surety  company  the 
remainder  of  their  claims  in  full.  In  the  absence  of  any 
showing  of  that  nature,  we  think  it  must  be  assumed  that  all 
parties  to  the  composition  were  acting  in  good  faith,  and 
that  there  was  an  entire  equality  of  advantage  between  all 
the  participating  creditors,  with  the  result  that  the  accept- 
ance of  the  dividend  by  each  operated  as  a  discharge  of  the 
debt  due  each.  Such  being  the  case,  if  some  one  of  the  cred- 
itors succeeded  in  inducing  the  surety  company  to  make  up 
the  loss  he  had  sustained,  it  does  not  amount  to  a  fraud  upon 
other  creditors  so  favored,  nor  serve  in  any  manner  to  vitiate 
or  avoid  the  composition  agreement  which  had  been  per- 
formed and  satisfied  according  to  its  terms.  Neither  does 
the  mere  fact  that  the  surety  company  has  voluntarily  paid 
the  loss  of  one  or  more  of  the  participating  creditors  consti- 
tute any  reason  in  law  why  it  should  be  held  to  pay  others. 

It  is  said  the  opposite  conclusion  should  be  reached,  be- 
cause plaintiff  did  not  know  of  the  existence  of  the  bond  or 
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of  its  terms  when  it  accepted  the  benefits  of  the  compositioii 

agreement  in  satisfaction  of  its  claim.    It  is 

4.  Fraud  :  acts  not         .      n        j  •     -x      j     "xx  j   •      at.  j 

constituting        not  alleged,  nor  is  it  admitted  m  the  agreed 

fraud:  with-  ^    ^  .-i^-i-i-i  <■ 

holding  knowi-    statement,  that  the  defendant  or  anyone  else 

edge  of  fact9. 

deceived  the  plaintiif  in  this  respect.  It  is 
said  in  argument,  however,  that  the  existence  of  the  bond  was 
doubtless  known  to  the  assignees  when  they  advised  plaintiff 
to  enter  into  the  composition  agreement,  and  that  their  fail- 
ure to  impart  that  knowledge  to  plaintiff  was  in  effect  a 
fraud  by  whioh  it  was  misled  in  the  matter,  when,  had  it 
known  the  truth,  it  would  have  refused  to  have  any  part 
in  the  composition.  There  is  no  proof  that  the  assignees 
knew  any  more  of  these  facts  than  did  the  plaintiff  itself,  or 
that,  if  they  did  know  it,  they  could  not  rightfully  assume 
or  take  for  granted  that  plaintiff  was  just  as  well  informed 
as  themselves.  The  custom  or  practice  of  requiring  contrac- 
tors upon  public  buildings  to  give  bond  for  the  performance 
of  their  work  is  quite  universal,  and  it  is  scarcely  less  cus- 
tomary, in  recent  years  at  lealst,  to  require  {he  bond  to  be 
conditioned  for  payment  of  claims  for  labor  and  for  mate- 
rials furnished  by  subcontractors.  Inquiry  which  these 
things  would  naturally  suggest  would,  no  doubt,  have  re- 
vealed the  bond  and  its  terms  to  any  person  dealing  with  the 
contractors.  This  is  so  obvious  that  no  fraud  or  wrong  can 
be  implied  from  the  failure  of  the  assignees  to  specifically 
mention  a  fact  which  was  as  open  to  plaintiff  as  to  them- 
selves, assuming  (which  is  not  shown)  that  they  were  aware 
of  it.  Their  statement  to  the  plaintiff  had  reference  to  the 
assets  and  liabilities  of  Pray  &  Comcrford,  and,  so  far  as  it 
appears,  it  was  entirely  truthful.  In  short,  we  cannot  find 
that  plaintiff's  ignorance  of  the  existence  of  the  bond,  or  the 
fact  that  plaintiff  would  not  have  released  its  claim  had  it 
known  the  truth  in  this  respect,  affects  the  legal  efficiency 
of  the  composition.  The  bond  was  no  part  of  the  assets  of 
the    debtors.     The  surety  thereon  coflld  rightfully  remain 
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silent  and  allow  the  debtors  to  compromise  their  claims  with 
their  creditors  if  they  could;  and  if  the  creditors,  either  by 
composition,  agreement  or  otherwise,  made  a  valid  release  of 
their  claims,  the  debts  being  extinguished,  right  of  recovery 
against  the  surety  ceased  with  the  discharge  of  the  princi- 
pals. It  would  be  an  anomaly  in  law  to  say  the  discharge  of 
the  principal  debtor  is  valid,  and  yet,  hold  the  debt  stiU  ex- 
istent  for  the  purpose  of  charging  the  surety  thereon.  The 
rule  obtaining  as  between  creditor  and  surety  in  bankruptcy 
proceedings  under  the  act  of  Congress  has  no  apparent  appli- 
cation where  the  principal  debtor  is  discharged  by  agreement 
of  the  creditor. 

In  our  judgment,  the  plaintiff  failed  to  show 'any  valid 
ground  for  recovery,  and  the  trial  court  was  in  error  in  Al- 
tering the  judgment  appealed  from.  The  judgment  is,  there- 
fore, reversed,  and  cause  remanded  for  further  proceedings 
not  inconsistent  with  the  views  herein  expressed. — Reversed 
and  remanded, 

GaynoR;  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


LovA  Maher^  Appellant,  v.  Kate  Morrison^  Appellee. 

■ 

BONDS:    Common-Law  Bonds — Sapersedeas  Bond  Without  Service  of 

1  Notice  of  Appeal.'  A  so-called  supersedeas  bond,  filed  without 
the  service  and  filing  of  any  notice  of  appeal,  is  a  mere  iMicffim 
p(wivi(m.  Working,  as  it  does,  no  legal  effect  wbatever,  it  cannot 
constitute  a  common-law  bond. 

APPEAIi  AND  EEBOB:    Perfecting  Appeal— FUing  Bond  Without 

2  Serving  Notice— Effect.  An  appeal  is  not  perfected  by  the  filing 
of  a  supersedeas  bond.  The  all-essential  is  the  service  and  filing 
of  a  notice  of  appeal. 

APPEAL  AND  EBBOB:    Sapersedeas  Bond— Breach.    No  breach  of 

3  a  so-called  supersedeas  bond,  conditioned  as  provided  by  statute, 
can  occur,  \ahcn  no  appeal  was  perfected. 
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Appeal  from  Polk  District  Court. — ^W.  H.  McHenry,  Judge. 

Wednesday,  January  17, 1917. 

Action  at  law  to  recover  of  defendant  on  a  snpersedeaa 
bond,  which  had  been  signed  by  said  defendant  as  surety. 
There  was  a  trial  to  a  jury.  At  the  close  of  plaintiff's  evi- 
dence, the  court  sustained  defendant's  motion  for  a  directed 
verdict.  Judgment  was  rendered  against  plaintiff  for  costs. 
Plaintiff  appeals. — Affirmed. 

J,  L.  Witmer,  for  appellant. 

Miller  &  WaUingford  and  Oliver  H.  Miller,  for  appellee. 

Pbs&ton,  J.-r-^ptember  27,  1913,  plaintiff  obtained  a 
judgment  in  the  district  court  of  Polk  County  against  Charles 
Morrison  for  $500  and  costs.  On  September  28,  1913,  and 
before  the  motion  for  a  new  trial  had  been  filed  or  ruled  upon, 
the  attorney  for  said  Charles  Morrison  stated  to  plaintiff's 
attorney  that  he  expected  to  appeal  the  case  to  the  Supreme 
Court.  At  another  time,  the  attorney  for  said  Charles  Mor- 
rison stated  that  he  had  partially  prepared  a  notice  of  appeal, 
but  had  not  completed  it,  as  he  did  not  have  the  date  of  the  • 
judgment.  The  date  of  this  conversation  is  not  shown. 
These  two  matters  just  referred  to  are  the  only  circumstances 
and  the  only  evidence  to  sustain  plaintiff's  claim  as  to  al- 
leged representations  made  to  her  attorney  to  induce  her 
not  to  issue  execution.  Plaintiff's  claim  is,  that,  but  for  said 
representations,  she  would  have  collected  her  judgment  out 

4 

of  property  mortgaged  by  said  Charles  Morrison  to  Kate 
Morrison,  the  surety  on  the  bond.  As  will  be  shown  later, 
an  execution  was  issued  before  the  time  had  expired  in  which 
an  appeal  could  have  .been  perfected.  On  the  day  the  ver- 
dict was  returned,  defendant  was  given  ten  days  in  which 
to  file  motion  for  new  trial ;  this  motion  was  filed  October  6, 
1913,  and  overruled  by  the  court  on  October  16th.    On  Oe- 
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tober  30,  1913,  defendant,  Charles  Morrison,  jSled  with  the 
clerk  of  the  district  court  a  supersedeas  bond  for  $1,000, 
signed  by  himself,  as  principal,  and  Kate  Morrison,  his 
mother,  the  defendant,  as  surety.  No  notice  of  appeal  was 
ever  served  or  filed,  and  no  appeal  was  ever  perfected,  and 
it  was  abandoned. 

After  the  supersedeas  bond  above  referred  to  had  been 
filed,  'Charles  Morrison  executed  two  chattel  mortgages,  aggre- 
gating nearly  $5,000,  in  favor  of  his  mother.  Before  the  ex- 
piration of  the  six  months  immediately  following  said  judg- 
ment in  favor  of  plaintiff  and  against  Charles  Morrison, 
within  which  an  appeal  might  have  been  perfected  bj^  gi\ing 
notice,  said  plaintiff  caused  execution  to  issue  on  said  judg- 
ment. Said  execution  was  returned  unsatisfied,  and  proceed- 
ings auxiliary  to  execution  were  likewise  fruitless.  Plaintiff 
then  brought  this  action,  claiming  that  there  had  been  a 
breach  of  the  supersedeas  bond,  and  that  she  was  entitled  to 
recover  the  amount  of  her  judgment  against  Charles  Morri- 
son from  Kate  Morrison,  as  surety  upon  the  supersedeas 
bond.    The  bond  provides,  among  other  things : 

**Now  if  the  said  appellant  shall  pay  to  the  said  appellee 
all  costs  and  damages  that  shall  be  adjudged  against  said 
appellant  on  said  appeal,  and  shall  also  satisfy  or  perform 
the  said  judgment  or  order  appealed  from,  in  case  it  shall  be 
aflSrmed,  and  any  judgment  or  order  which  the  Supreme 
Court  may  render  or  order  to  be  rendered  by  the  said  dis- 
trict court,  not  exceeding  in  amount  or  value  the  original 
judgment  or  order,  and  all  rents  of,  or  damages  to,  property 
during  the  pendency  of  the  appeal,  out  of  the  possession  of 
which  the  appellee  is  kept  by  reason  of  the  appeal,  then  this 

« 

obligation  to  be  void,  otherwise  to  be  and  remain  in  fall 
force  and  virtue." 

The  petition*  alleges  that  the  bond  has  been  breached, 
in  that  no  part  of  the  judgment  or  costs  has  been  paid. 

The  grounds  of  defendant's  motion  for  a  directed  verdict 
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are,  sabgtantially,  that  the  bond  names  the  conditions  upon 
which  it  will  become  due  and  payable,  and  the  evidence  fails 
to  show*  that  the  bond  has  been  breached  in  any  manner,  and 
for  the  reason  that  the  evidence  affirmatively  shows  that  the 
appeal  bond  is  a  statutory  appeal  bond,  drawn  in  the  lan- 
guage of  the  statute  of  the  state  of  Iowa,  the  giving  of  which 
bond  does  not  in  any  manner  stay  an  execution ;  and  the  evi- 
dence affirmatively  shows  that,  prior  to  the  expiration  of 
the  time  at  which  an  appeal  bcmd  should  be  taken,  execution 
was  issued  in  this  case. 

It  is  said  by  appellant  in  argument  that  no  claim  is  made 
that  appellant  can  recover  on  the  supersedeas  bond  as  a  statu- 
ary bond,  when  the  appeal  has  not  been  perfected  by  serv- 
ing and  filing  a  notice  of  appeal.  Their  claim  is  that,  the 
bond  having  prevented  appellant  from  collecting  her  judg- 
ment, it  constitutes  a  valid  c<Mnmon-law  obligation,  founded 
upon  a  sufficifflit  consideration.  They  state  their  legal  propo- 
sition in  this  way:  A  bond  not  authorized  by  statute,  or  a 
statutory  bond  insufficient  under  the  statute,  may  be  en- 
forced as  a  common-law  obligation,  when  not  in  contravention 
of  public  policy  or  in  violation  of  law,  if  founded  upon  a 
good  and  sufficient  consideration.  They  cite  Sheppard  & 
Morgan  v.  Collins,  12  Iowa  570 ;  Oarretson  v.  Reeder,  23  Iowa 
21 ;  Painter  v.  Oibson,  88  Iowa  120 ;  Stevenson  v.  Morgan 
(Neb.),  93  N.  W.  180;  Carroll  County  v.  CutJibertson,  136 
Iowa  458. 

In  the  first  case  cited,  an  attachment  had  been  issued, 
and  the  defendant  gave  a  bond  to  release  the  attached  prop^ 
erty,  and  the  attached  property  was  released,  and  went  back 
into  the  possession  of  the  defendant.  The  holding  was  that, 
although  the  bond  was  not  drawn  in  conformity  with  the 
statute,  it  wa^  a  binding  obligation  under  the  common  law. 
The  consideration  was  the  release  of  the  property  that  was 
taken  into  the  custody  of  the  sheriff,  and  the  release  of  the 
property  was  the  consideration  for  the  contract,  and  was 
sufficient. 
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The  Oarretson  case,  supra,  is  similar.  The  court  held 
that  the  failure  to  return  the  property  or  the  value  thereof 
was  a  breach  of  the  contract,  and  that  there  was  a  right  of 
action,  even  though  the  bond  was  not  given  in  eonf  oimily 
with  the  statute. 

In  the  CarroU  County  case,  supra,  the  contract  was  hdd 
invalid,  for  the  reason  that  there  was  no  consideration. 

The  Nebraska  case,  before  cited,  was  where,  by  reason 
of  giving  a  bond,  a  party  held  possession  of  land  for  two 
years;  and  this  was  held  to  be  sufficient  consideration. 

In  the  Painter  case,  supra,  defendant  secured  the  release 
of  attached  property  by  giving  the  b(md. 

The  instant  case  is  readily  distinguished  from  the  case^ 
cited.  Appellant  contends  that  the  supersedeas  bond  pre- 
vented appellant  from  collecting  her  judgment,  and  saved 
the  property  of  Charles  Morrison,  and  that  there  was  consid- 
eration for  the  issuance  of  the  supersedeas  bond,  and  that  it 
is  enforceable  as  a  common-law  obligation.  But,  as  we  shall 
see,  the  giving  of  the  supersedeas  bond,  without  an  appeal, 
could  not  prevent  the  issuance  of  an  execution  at  any  time, 
and,  as  before  shown,  appellant  did  in  fact  issue  an  execution. 

Appellee's  propositions  are  that  no  appeal  was  ever  per- 
fected, and  there  was  no  breach  of  the  bond,  and  execution 
was  not  stayed;  and  they  cite  on  this  point  Section  4114, 
Code,  1897 ;  PraJtt  v.  Western  Stage  Co.,  26  Iowa  241 ;  Loomis 
V.  McKenzie,  57  Iowa  77 ;  Oyster  v.  Bank,  107  Iowa  39 ;  Davis 
V.  HutJi  (Wash.),  86  Pac.  654.  They  also  contend  that  there 
was  no  consideration  for  the  supersedeas  bond,  and  the  same 
was  not  an  enforceable  contract;  and  upon  this  propo6iti<m, 
cite  Davis  v.  HviJi,  supra;  AUen  v.  Kitchen  (Tex.),  156  S.  W. 
331;  Pace  Grocery  Co.  v.  Savage  (Tex.),  114  S.  W.  866;  Car- 
ter V.  Hodge  (N.  Y.),  44  N.  B.  1101;  Gregory  v.  O'Brian, 
13  N.  J.  L.  11. 

The  statute,  Section  4114,  Code,  1897,  provides  in  part 
that  an  appeal  is  taken  and  perfected  by  the  serviee  of  a 
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notice  in  writing  on  the  adverse  party,  his  agent,  or  any 

2  AppBAi.  AND  ER-  ^^^^^^7  ^ho  appcaTcd  for  him  in  the  case  in 

SSpeSk'mf^*^    ^^^  ^^^^  below,  and  also  upon  the  clerk,  etc. 

aenfing  notice :    I*  ^^  plain  that  it  is  the  service  of  notice  of 

^^^  appeal,  and  not  the  filing  of  a  supersedeas 

bond,  which  in  fact  effects  an  appeal.    The  cases  before  cited 

under  appellee's  first  proposition  so  hold. 

In  the  Pratt  case,  it  was  said  that  merely  filing  a  super- 
sedeas bond  does  not  amount  to  the  taking  of  an  appeal; 
that,  if  such  bond  is  filed,  and  no  notice  of  appeal  is  given, 
at  least  to  the  clerk,  the  latter  oflScer  should  not  recall  an 
execution  or  issue  an  order  to  stay  proceedings  thereunder. 

"In  other  words,  the  execution  of  a  judgment  should 
not  be  stayed  unless  a  supersedeas  bond  is  filed  and  approved, 
and  unless  also  notice  of  appeal  is  served,  at  least  upon  the 
clerk.*' 

It  is  clear,  then,  that  in  the  instant  case  no  appeal  had 
been  perfected.  This  being  so,  the  Supreme  Court  acquired 
no  jurisdiction  of  the  first  case  (Maher  v,  Charles  Morrison), 
and,  though  a  supersedeas  bond  had  been  filed,  it  did  not 
operate  to  stay  an  execution  upon  the  judgment.  The  ^v- 
ing  of  the  supersedeas  bond  was  of  no  effect,  so  far  as  plain- 
tiff's power  to  enforce  the  judgment  was  concerned.  If  the 
appeal  had  been  perfected  by  the  giving,  of  a  notice,  and  the 
supersedeas  bond  had  been  given,  the  clerk  could  not  have 
issued  execution.  But,  as  said,  the  giving  of  the  superse- 
deas bond  in  this  case  did  not  prevent  the  issuance  of  an 
execution,  and  could  not  prevent  the  issuance  of  an  execu- 
tion any  more  upon  the  day  it  was  filed,  October  30,  1913, 
or  at  any  time  thereafter,  than  it  did  on  Pebruarj''  25,  1914, 
when  it  was  in  fact  issued. 

We  think  there  was  no  breach  of  the  bond.    The  eondi- 

*tion  of  the  bond,  as  before  noted,  was  that  appellant  should 

3.  APPEAL  AND  EB-  ^^^  ^  appcllce  all  costs  and  damages  ad-  • 

Bede&Bhond:      judged  against  appellant  on  said  appeal,  and 

breach.  should  also   satisfy  or  perform  the  judg- 
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nient  or  order  appealed  from,  in  case  it  should  be  affirmed, 
and  any  judgment  or  order  which  the  Supreme  Court  might 
render^or  order  to  be  rendered  by  the  said  district  court,  etc. 
No  <;o8t^  or  damages  were  adjudged  against  appellant  on  the 
appeal.  The  judgment  was  not  affirmed  by  the  Supreme 
Court,  and  no  judgment  or  order  was  made  by  the  Supreme 
Court.  No  property  was  released,  as  in  some  of  the  cases 
cited  by  appellant.  The  plaintiff's  position  was  not  changed 
in  any  way  by  the  giving  of  the  supersedeas  bond. 

In  the  Pace  Grocery  Company  case,  supra,  it  was  held 
Aat  an  appeal  bond  which  is  insufficient  to  confer  jurisdic- 
tion on  the  court  to  which  an  appeal  is  sought,  is  not  en- 
forceable as  a  common-law  obligation ;  for,  as  the  appeal  was 
not  perfected,  the  bond  was  without  consideration,  even 
though  an  execution  was  issued.  In  that  case,  the  court  said, 
at  page  867: 

**The  purpose  of  a  statutory"  appeal  bond  is  to  funiish 
security  for  the  payment  of  the  debt  evidenced  by  the  judg- 
ment appealed  from,  and  it  is  unquestionably  true  that  such 
a  bond,  when  entered  into  voluntarily,  and  for  a  valid  c<m- 
sideration,  is  good  at  common  law.  Such  an  undertaking, 
however,  is  only  for  the  appeal  sought,  and  the  perfecting  of 
the  appeal  is  the  consideration  supporting  it.  If  therefore 
the  appeal  is  not  perfected,  the  bond  is  without  consideration, 
and  a  suit  upon  it  cannot  be  maintained.  This  view  seems 
to  be  supported  not  only  by  decisions  of  our  courts,  but  by 
decisions  of  courts  of  other  states.  Trent  v.  RJtoniberg,  66 
Tex.  249  (18  S.  W.  510)  ;  Estado  Land  &  Cattle  Co,  v. 
Ansley,  6  Tex.  Civ.  App.  185  (24  S.  W.  933) ;  Gimperling 
V.  Hanes,  40  Ohio  St.  114;  Gregory  v.  0' Brian,  13  N.  J. 
Law  11.  In  the  case  of  Trent  v,  Rhomberg,  cited,  the  Su- 
preme Court  of  this  state,  in  holding  that  a  supersedeas 
appeal  bond  has  all  the  requisites  of  a  valid  contract,* 
•  and  that  an  independent  suit  could  be  maintained  upon  it, 
was  careful  to  state  that  the  appeal,  to  secure  which  the  bond 
in  that  case  was  given,  was  perfected.     The  court  said:    *In 
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this  case  the  execution  was  superseded,  the  appeal  was  per- 
f ectedy  the  consideration  of  the  contract  ample,  and  was  re- 
ceived.' It  is  clearly  deducible  from  this  language  that  the 
consideration  supporting  such  bonds  is  the  perfecting  of  the 
appeal,  and  that  the  bond  is  without  consideration  and  will 
not  support  an  action  if  the  appeal  is  not  perfected.  Estado 
Land  &  Cattle  Co.  v.  Ansley,  supra,  was  a  suit  upon  a  super- 
sedeas appeal  bond,  and  it  was  there  distinctly  held  by  the 
Court  of  Civil  Appeals  for  the  Fourth  District  that,  where  • 
an  appeal  has  not  been  perfected  by  the  entry  of  record  of 
the  Jiotice  of  appeal,  no  action  can  be  maintained  on  the  ap- 
peal bond.  In  discussing  the  question,  the  court  said :  '  There 
can  be  no  breach  of  the  condition  of  an,  appeal  bond  where 
no  appeal  has  ever  existed,  and  where  therefore  the  appel- 
late court  referred  to  in  the  bond  has  had  no  jurisdiction.' 
In  the  present  case  the  appeal  desired  and  sought  to  be  ob- 
tained by  the  bond  sued  on  never  had  any  existence  because 
said  bond  was  a  nullity  and  the  jurisdiction  of  the  county 
court  for  that  reason  never  attached.  We  therefore  hold  that 
appellees'  demurrer  was  properly  sustained  and  the  suit 
dismissed. 

**The'  fact  that  no  execution  was  issued  on  the  judg- 
ment from  which  the  appeal  was  attempted  to  be  prosecuted, 
pending  the  litigation,  to  test  the  sufficiency  of  the  bond  to 
support  the  appeal,  does  not  alter  the  case.  The  appeal  not 
having  been  perfected,  there  was  no  legal  obstacle  to  the  issu- 
ance of  an  execution,  and  the  failure  to  have  it  issued  can  be 
attributed  to  the  forbearance  of  appellant.  At  least,  it  can- 
not be  said  that  the  delay  was  occasioned  by  the  filing  of  the 
bond.  Estado  Land  &  Cattle  Co.  v.  Ansley,  supra." 
In  Gregory  v.  0^ Brian,  13  N.  J.  Law  11,  it  is  held: 
''The  condition  of  the  bond  is,  that  the  appellant  shall 
appear  and  prosecute  the  appeal  in  the  court  of  common 
pleas,  stand  to  and  abide  the  judgment  of  that  court,  and 
pay  such  further  costs  as  shall  be  taxed,  if  the  judgment 
be  affirmed.    The  terms  of  the  bond  are  predicated  of  an  ap- 
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peal  and  of  jurisdiction  in  the  court  of  common  pleas  to  sus- 
tain it.  They  suppose  an  appeal  in  existence,  duly  taken, 
and  relate  to  matters  subsequent  thereto." 

In  Alien  v.  Kitchen  (Texaa),  156  S.  W.  331,  the  Su- 
preme Court  of  Texas  holds  that,  though  a  valid  supersedeas 
bond  has  been  given,  if  the  appeal  has  not  been  perfected^ 
suit  cannot  be  brought  upon  such  bond  as  a  common-law 
obligation,  the  court  saying,  at  page  332  of  the  opinion: 

*'But  if  the  bond  does  not  perfect  the  appeal  it  is  with- 
out consideration,  and  will  not  support  an  action  as  a  com- 
mon-law obligation.  Grocery  Co.  v.  Savage,  114  S.  W.  867, 
and  authorities  there  cited.  Where  an  appeal  has  not  been 
perfected  by  giving  an  appeal  or  supersedeas  bond,  or  filing 
proper  affidavit  in  lieu  thereof,  the  party  recovering  judg- 
ment may  have  execution  thereon,  notwithstanding  the  at- 
tempted appeal,  and  the  clerk  is  no  more  justified  in  refusing 
to  issue  such  execution  than  he  would  be  if  no  notice  of 
appeal  had  been  given,  or  no  bond  or  affidavit  in  lieu  thereof 
had  been  attempted  to  be  filed." 

The  other  cases  before  cited  by  appellee  are  substantially 
to  the  same  effect. 

It  is  our  oondusion  that  the  judgment  of  the  district 
court  was  right,  and  it  is,  therefore, — Affirmed, 

Gaynor,  C.  J.,  Weaver  and  Evans,  JJ.,  concur. 


F.  H.  Meyer,  Appellee,  v*  E.  P.  Brogan  et  aL,  Appellants. 

FBAUDULENT  COKVEYAKCES:  Evidence— ISsiuiiee  of  Check 
1  with  Understanding  for  Non-Payment — Gamidunent.  The  issu- 
ance of  a  check,  by  one  subsequently  garnished  as  a  debtor  of  the 
beneficiary  of  the  check,  with  an  understanding  that  payment  wiU 
not  be  called  for,  is,  under  the  record,  transparently  fraudulent. 
(See  Section  5042,  Code,  1897.) 
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GABNISHMENT:  PeTBons  and  Property  Subject — Good-Faitb  Pis- 
2  IrarsementB  by  Gaxnlshee.  A  garnishee  will  be  protected  in  good- 
faith  disbursements  made  prior  to  garnishment.  So  held  where 
jgarnishee  had,  prior  to  garnishment,  and  with  the  consent  of  the 
guardian  of  the  judgment  defendant,  paid  a  note  owed  by  such 
judgment  defendant. 

GABNISHMENT:    Ferflons  and  Property  Subject— Debt  Created  by 
8    "Charge"  on  Lands.    One  cujoepting  a  conveyance  of  land,  sub- 
ject to  a  charge  thereon  in  a  stated  amount  in  favor  of  another,  is 
subject  to  garnishment  as  a  debtor  of  such  other. 

IXEXSDS:    Conditions  and  Bestrictions — Charges  on  Lands— Implied 

4    Agreement  to  Pay.     Principle  recognized  that  the  accepta/nce  of 

a  conveyance  of  lands  burdened  with  an  obligation  to  pay  a  stated 

sum  to  another,  constitutes  an  implied  agreement  to  pay  such  sum 

to  such  other  person. 

Appeal  from  Sac  District  Court. — E.  6.  Albert,  Judge. 

Wednesday,  January  17,  1917. 

The  opinion  states  the  essential  facts. — Modified  and 
affirmed. 

J.  P.  Conner,  for  appellant. 
W.  A.  HeUseU,  for  appellees. 

Weaver,  J. — The  record  in  this  case  is  confused  by  the 
filing  of  a  multiplicity  of  abstracts,  amendments  and  denials ; 
but,  arranging  and  co-ordinating  them  ajs  best  we  can,  the 
case  presented  is  substantially  as  follows :  The  plaintiff  in  a 
prior  action  or  proceeding  in  the  court  below  had  recovered 
judgment  against  E.  P.  Brogan  and  Ellen  Brogan,  and,  upon 
execution  issued  thereon,  a  notice  of  garnishment  was  served 
upon  Prank  Brogan,  Mary  Brogan  and  Lizzie  Brogan  indi- 
vidually, and  upon  Prank  Brogan  as  administrator  of  the 
estate  of  John  Brogan.  On  hearing  in  the  garnishment  pro- 
ceedings, it  was  developed  that,  prior  to  the  beginning  of 
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said  proceedings,  one  Jane  Brogan,  mother  of  the  garnishees, 
conveyed  to  them  in  common  about  440  acres  of  land,  sub- 
ject, however,  to  a  reserved  life  estate  in  the  grantor,  and 
subject  also  to  certain  charges  provided  for  in  the  deed  of 
conveyance,  in  words  as  follows : 

**This  land  is  conveyed  subject  to  $2,000  to  be  paid  by 
the  grantees  to  my  son  James  Brogan  within  12  months  after 
my  death;  and  subject  to  $1,000  to  be  paid  to  my  son  Wil- 
liam Brogan  within  2  years  after  my  death;  and  subject  to 
$500  to  be  paid  to  my  son  Edward  Brogan  within  2  years 
after  my  death ;  and  subject  to  $1,000  to  be  paid  to  my  son 
Tom  Brogan  within  2  years  after  my  death." 

The  deed  further  provides  that  these  several  amounts 
shall  be  a  lien  on  the  land  **in  favor  of  my  said  sons."  The 
said  Jane  Brogan  has  since  died.  It  was  further  shown  on. 
the  hearing  that  Frank  Brogan  was  also  administrator  of 
the  estate  of  John  Brogan,  father  of  the  garnishees,  and  that, 
on  settlement  of  the  estate,  there  was  left  in  his  hands  for 
payment  to  Edward  Brogan,  who  is  also  known  in  the  rec- 
ord as  E.  P.  Brogan,  the  sum  of  $359.44  The  trial  court, 
after  hearing  the  evidence,  held  Frank  Brogan,  as  admin- 
istrator, liable  under  the  garnishment  for  the  distributive 
share  of  Edward  in  the  estate  of  his  father,  and  also  held 
the  three  garnishees  liable  to  account  in  said  proceedings  for 
the  sum  of  $500  which  had  been  charged  upon  their  land  in 
favor  of  Edward  Brogan,  reduced,  however,  by  a  set-oif  of 
$53.73„  which  had  been  expended  by  Lizzie  Brogan  for  the 
benefit  of  Edward.    . 

The  record  does  not  make  it  clear  whether  the  appeal  is 
taken  by  all  of  the  defendants  and  garnishees  or  by  some  of 
them  only,  but,  as  no  question  is  raised  thereon,  we  will  as- 
sume it  to  have  been  taken  by  all  the  parties  adversely  af- 
fected— ^judgment  defendants  and  garnishees. 

The  questions  argued  in  the  briefs  are:  (1)  Whether  the 
record  shows  there  was  any  money  in  the  hands  of  Prank 
Brogan,  received  by  him  as  administrator  and  due  to  Edward 
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Brogan;  and  (2)  whether  the  charge  o£  $500  imposed  upon 
the  land  conveyed  to  the  garnishees  constituted  a  debt  or 
personal  obligation  due  from  them  to  Edward,  in  such  a  sense 
that  the  amount  was  liable  to  garnishment  in  their  hands. 

I.  As  to  the  first  question,  it  is  not  denied  that  Edward 
became  entitled,  upon  final  distribution  of  John  Brogan 's 
estate,  which  had  been  administered  upon  by  Frank,  to  the 

1.  FRAUDULENT  ^'^^"^  ^^  $359.44.  Tho  latter  resists  the  gar- 
evidSice?S?u-  niihment  on  the  following  ground:  He 
SSSSnde?^*^  shows  that,  very  shortly  before  the  gamish- 
DMipayment :      ment,  he  drew  a  check  for  $359.44,  payable 

to  Edward  Brogan  or  order,  which  he  passed 
over. into  the  possession  of  Ellen  Brogan,  who  is  mentioned 
as  Edward's,  guardian,  under  an  arrangement  by  which  the 
check  was  not  paid ;  or,  if  paid,  the  money  was  immediately 
returned  to  Prank,  to  hold,  as  he  say  a,  *  *  as  custodian  for  her, ' ' 
and  he  still  retains  it.  On  the  trial,  the  check  was  exhibited 
in  court  in  the  hands  of  Ellen  Brogan,  or  of  the  garnishees' 
counsel.    On  further  examination,  he  says: 

''Ellen  Brogan  never  got  any  money  on  this  check.  She 
signed  [endorsed?]  the  check,  but  I  was  to  keep  the  money." 

In  still  another  place,  some  claim  is  made  that  the  money 
was  left  in  his  hands  to  secure  him  against  liability  on  the 
bond  given  by  Ellen  as  the  guardian  of  Edward.  We  think, 
however,  the  trial  court  was  justified  in  holding  that  this 
manipulation  of  money  and  check  was  a  transparent  device 
to  keep  the  fund  away  from  Edward's  creditors,  and  that 
it  was  properly  held  of  no  avail. 

Of  apparently  more  merit  is  the  claim  for  a  set-off  of 
$162,  arising  as  follows :  Edward  Brogan  was  indebted  to  one 
Casey  upon  a  promissory  note.    Casey  endorsed  the  note  to 

2.  Garnibhmhnt:  ^^ank  without  recourse,  receiving  from 
p?5JS?ty*?ub-  Frank  the  amount  of  the  debt.  The  plain- 
dl^bufsement?  tiff's  position  is  that  the  payment  to  Casey 
by  garnishee.      ^^  ^  ^  voluntary  character,  and  cannot  be 

Vol.  178  Ia.— 84 
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used  as  the  basis  of  a  counterclaim.  It  is  true  that  Frank 
says  that  Edward  did  not  ask  him  to  pay  Casey,  and  that  he 
had  not  demanded  payment  irom  Edward,  but  we  think  it 
may  fairly  be  said  that,  by  the  endorsement  and  delivery 
of  the  note  to  Prank,  he  became  the  owner  thereof,  and  that^ 
in  justice  and  fairness,  he  should  be  allowed  credit  therefor 
in  fixing  the  amount  for  which  he*  is  to  be  held  liable  on  the 
garnishment.  It  is  shown  in  evidence  that,  before  obtaining 
the  note,  he  mentioned  the  matter  to  the  guardian  of  Edward, 
who  consented  thereto.  It  may  be  that  the  consent  of  the 
guardian  would  have  no  special  legal  significance,  but  it 
has  some  bearing  on  the  question  whether  Frank  was  paying 
the  debt  as  a  mere  volunteer,  or  taking  over  the  note  to  him- 
self, to  facilitate  the  guardian's  efforts  to  settle  the  afiTairs 
of  her  ward.  Had  he  been  paying  the  note  as  a  mere  offi- 
cious volunteer,  or  as  a  mere  favor  or  gift  to  his  brother,  he 
would  hardly  have  gone  through  the  form  of  having  the  note 
endorsed  to  him.  Moreover,  the  law  does  not  look  with  favor 
upon  any  conclusion  which  compels  a  debtor  acting  in  good 
faith  to  pay  a  debt  twice. over,  and  we  think  the  finding  of 
the  trial  court  should  be  modified  by  reducing  the  amount 
of  the  judgment  against  Frank,  as  garnishee,  by  the  sum  of 
$162,  to  be  credited  as  of  the  date  of  the  trial  below. 

II.  Concerning  the  liability  of  the  garnishees  for  the 
amount  assessed  by  the  trial  court  as  due  from  them  to  Ed- 
ward, according  to  the  terms  of  the  deed  from  their  mother, 

we  are  disposed  to  hold  with  the  trial  court 

'  p^^ifsand^*    It  is  probably  true  that  the  mother  of  the 

Jwt^r^de^t*"  '      parties  could  not  make  the  garnishees  debt- 

"charge"  on        ors  of  their  brother  Edward  without   their 

lands. 

consent,  and  that,  when  she  made  a  deed  to 
them  of  property  charged  with  the  obligation  of  the  payment 
of  a  specified  sum  to  Edward,  they  were  not  bound  to  accept 
the  property  or  to  assume  the  obligation;  but,  when  they 
accepted  the  deed  and  took  unto  themselves  its  benefits,  we 
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think  they  beeame  personally  bound  to  pay  the  sum  specified. 

Tha  deed  provides  in  express  words  that  the 

^'  uoM andre^^'     first  of  the  charges  imposed  upon  the  prop- 

charsreson         etty  is  '^to  be  paid  by  the  grantees;''  and, 

lands :  Implied  ,  .,       ,  .  ,  i       .  i 

agreement  ta      while  this  exact  phrase  18  not  repeated  with 

pay.  '^  '^ 

each  of  the  remaining  charges,  we  think  such 
is  the  clear  meaning  and  purpose  of  the  grantor,  with  respect 
to  each  and  all  of  them.  They  took  the  land  subject  to  the 
condition,  and  this  is  the  equivalent  of  a  promise  to  pay. 
The  provision  for  a  lien  on  the  land  operates  only  as  security 
for  the  payment  of  the  charge. 

We  find  nothing  in  the  authorities  cited  by  appellant 
which  requires  any  other  conclusion.  Some  question  is  raised 
in  argument  as  to  the  sufficiency  of  the  showing  concerning 
the  judgment  rendered  against  Edward  Brogan,  but  there  is 
no  substantial  ground  for  the  objection. 

With  the  modification  hereinbefore  indicated,  the  judg- 
ment below  will  be  affirmed.  Costs  of  the  appeal  will  be 
apportioned,  one  half  to  the  appellants  and  one  half  to  the 
appellees. — Modified  and  affirmed. 

Gaynor,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Robert  Waite,  Trustee,  Appellant,  v.  Citizens  State  Bank, 

Appellee. 

BAKXBUPTCT:  Preferences  Voidable— Knowledge  of  Traxisferee 
—Evidence.  It  is  not  enough  that  the  creditor  has  some  reason 
to  suspect  the  insolvency  of  his  debtor,  but  he  must  have  such  a 
knowledge  of  facta  as  to  induce  a  reasonable  belief  of  his  debtor's 
insolvency  in  order  to  invalidate,  as  an  unlawful  preference,  a  pay* 
ment  of  the  debt.  Evidence  reviewed,  and  held  insufficient  to  show 
such  knowledge. 

Appeal  from  Linn  District  Court. — Mnjo  P.  Smith,  Judge. 

Wednesday,  January  17,  1917, 
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This  is  an  action  at  law,  brought  by  the  trustee  of  the 
bankrupt  estate  of  John  W.  Garrett  to  recover  money  paid 
on  default  judgment  against  Garrett  within  four  months 
preceding  the  filing  of  the  petition  in  bankruptcy.  There 
was  a  trial  to  a  jury,  and,  at  the  close  of  the  testimony,  the 
trial  court  directed  a  verdict  for  the  defendant,  and  rendered 
judgment  against  plaintiff  for  costs.  Plaintiff  appeals. — 
Affirmed. 

Barnes,  CJiamherlain  &  Randall^  for  appellant. 
Remley  &  Remley,  for  appellee. 

Preston,  J. — It  is  allied  that  the  defendant  herein  ob- 
tained a  judgment  against  Garrett  on  September  15,  1914, 
for  $141.    On  December  29,  1914,  and  within  four  months 

preceding  that  date,  that  is,  on  September 
preferenees   '     17,  1914,  there  was  paid  to  the  said  bank  on 

voidable :  knowl-       .-•.■,  .    ,-,  »a^^,-^^         » 

edffe  of  trans-     said  judgment  the  sum  of  $115.14.    An  at- 

f eree :  evidence.  .  ,   .        ,  .     i         ,      i       « 

tachment  was  issued  m  the  suit  by  the  bank 
against  Garrett,  and  different  parties  were  garnisheed  on 
Garrett's  threshing  accounts.  These  parties  paid  their  money 
to  the  clerk  of  the  district  court,  which  was  applied  on  the 
judgment  as  aforesaid.  Nothing  further  was  done  until 
about  December  29,  1914,  when  execution  was  issued  for  the 
small  balance  due  on  the  judgment,  and  the  execution  was 
placed  in  the  hands  of  the  sheriff.  Garrett  was  notified  about 
the  execution  and  immediately  filed  his  petition  in  bank- 
ruptcy. On  March  19,  1915,  this  suit  was  brought  against 
defendant,  the  plaintiff  claiming  that  the  said  payment  on 
the  judgment  resulted  in  an  unlawful  preference;  that,  at 
the  time  the  said  bankrupt  suffered  the  said  judgment  to  be 
taken,  he  was  insolvent,  and  the  defendant  bank  then  had 
reasonable  cause  to  believe  that  the  enforcement  of  such  judg- 
ment would  effect  a  preference.  The  defendant  bank  in  this 
case  admitted  that  it  received  the  said  sum  of  $115.14  on  the 
judgment,  but  denied  any  unlawful  preference. 
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The  motion  to  direct  a  verdict  was  on  the  following 
gronnds: 

First.  That  the  evidence  failed  to  show  that  the  bank- 
rapt  permitted  or  suffered  a  judgment  to  be  entered  against 
him,  but  that  the  evidence  shows  it  was  against  his  wish,  and 
that  it  was  necessary  to  show  that  the  bankrupt  permitted 
or  suffered  a  judgment  against  him,  intending  thereby  to  cre- 
ate a  preference. 

Second.  That  there  are  no  facts  shown  that  would  in- 
fluence a  reasonably  prudent  man  to  believe  that  the  bank- 
rupt was  in  fact  insolvent  when  the  money  was  paid  on  the 
judgment,  and  that  the  evidence  is  not  sufScient  to  cause  the 
bank  reasonable  ground  for  believing  that  Garrett  was  in- 
solvent. 

Third.  That  the  evidence  shows  that  another  bank  paid 
checks  issued  on  said  bank  by  the  bankrupt,  which  showing 
is  sufficient  to  show  that  Oarrett  was  not  in  fact  a-  bankrupt. 

Fourth.  That  upon  the  whole  record  there  is  not  suffi- 
cient evidence  to  sustain  a  verdict  in  favor  of  the  plaintiff, 
should  the  jury  return  such  a  verdict. 

The  motion  was  sustained  generally.  The  errors  as- 
signed relate  to  the  ruling  on  the  motion  to  direct  a  verdict, 
and  in  regard  to  the  admission  of  testimony.  Appellee  con- 
tends that  the  errors  assigned  are  not  all  argued.  However 
this  may  be,  the  argument  is  directed  principally  to  the  ques- 
tion as  to  whether  the  creditor,  the  bank,  had  reasonable 
ground  to  believe  that  the  debtor  was  insolvent,  appellant 
contending  that  there  was  such  evidence,  and  sufficient  to 
take  the  case  to  the  juiry.  As  we  understand  counsel,  when 
the  matter  is  boiled  down,  this  is  really  their  only  conten- 
tion ;  for  they  say  in  argument  that  there  was  but  one  ques- 
tion to  submit  to  the  jnry,  and  that  was  whether  or  not  there 
was  reasonable  cause  for  the  creditor  to  believe  the  debtor 
was  insolvent;  and  they  state  that  there  can  be  no  dispute 
that  Qarrett  suffered  a  judgment  to  be  rendered  against  him, 
and  that  the  actual  intent  of  the  debtor  was  immaterial. 
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This  being  so,  we  shall  direct  our  attention  to  this  one  ques- 
tion. We  may  say,  however,  that  it  is  doubtful  whether  it 
was  shown  that  the  bankrupt  was  insolvent  at  the  time  the 
judgment  was  entered  and  the  attached  property  applied  on 
the  judgment.  We  think  the  evidence  fails  to  show  that  the 
bank  knew  that  the  bankrupt  was  insolvent,  if  he  wa&  The 
bankruptcy  statute  provides: 

*' A  person,  shall  be  deemed  insolvent  within  the  provi- 
sions of  this  act  whenever  the  aggregate  of  his  property,  ex- 
clusive of  any  property  which  he  may  have  conveyed,  trans- 
ferred, concealed,  or  removed,  or  permitted  to  be  concealed 
or  removed,  with  intent  to  defraud,  hinder  or  delay  his  cred- 
itors, shall  not,  at  a  fair  valuation,  be  sufScient  in  amount  to 
pay  his  debts.''    30  Stat  at  L.  544,  Ch.  541. 

And  it  is  held  that  the  fact  that  a  debtor  is  adjudged  a 
voluntary  bankrupt  does  not  raise  a  presumption  of  insolv- 
ency prior  to  the  filing  of  the  petition.  Collier's  Bankruptcy 
(10th  Ed.),  page  791. 

The  facts,  stated  as  briefly  as  may  be,  on  this  point,  are : 
That  Garrett,  the  bankrupt,  lived  upon  a  rented  farm  of  200 
acres,  and  in  the  fall  of  1914  had  80  acres  of  good  corn,  worth 
$1,600,  12  acres  of  oats,  15  tons  of  hay,  worth  $150,  besideB 
7  head  of  horses,  a  complete  threshing  outfit,  farm  machin- 
ery, and  some  stock.  He  gave  the  note  upon  which  judgment 
was  rendered,  in  March,  1913.  The  evidence  shows  that  Mr. 
Falcon,  the  president  of  defendant  bank,  went  to  see  the  Mar- 
telle  bank,  and  learned  that  they  had  a  bill  of  sale  on  Oar- 
rett*s  property  as  security,  and  that  that  bank  held  $600 
worth  of  property  over  and  above  enough  to  pay  its  own 
claim  and  ^the  rent.  The  Martelle  bank  wanted  Mr.  Falcon 
to  leave  his  note,  and  they  would  collect  it  The  cashier  of 
the  defendant  bank  did  not  know  of  any  other  debts  than 
what  was  due  the  bank,  and  the  rent.  But,  however  this  may 
be,  and  without  determining  that  point,  we  think  the  trial 
court  properly  directed  the  verdict  on  the  one  question  which 
appellant  concedes  is  the  principal  one  in  the  casOi  and  that 
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is,  whether  there  was  suflScient  evidence  to  take  the  case  to 
the  jury  on  that  question, — that  is,  as  to  whether  the  de- 
fendant bank  at  the  time  in  question  had  reasonable  cause 
to  believe  the  bankrupt  was  insolvent.^ 

The  evidence  on  this  point,  in  addition  to  that  already- 
set  out,  is,  in  substance :  As  stated,  the  note  upon  which  judg- 
ment  was  entered  was  given  in  March,  1913,  and  was  due  in 
90  days.  The  note  was  not  renewed,  and  was  not  paid  when 
due.  The  bankrupt  had  borrowed  money  of  the  defendant 
bank  at  other  times,  but  the  $125  loan  in  question  was  the 
last,  and  he  had  no  business  transactions  with  that  bank 
afterwards.  The  cashier  of  defendant  bank  had  known  Qar- 
rett  for  15  years.  When  the  note  became  due,  he  notified 
Garrett,  and  saw  him  again  about  it  in  the  fall.  The  next 
time  he  saw  Garrett  was  about  the  first  of  August,  1914,  when 
Garrett  was  threshing.  At  this  time,  Garrett  promised  pay- 
ment the  next  week,  and  said  he  was  making'  from  $25  to  $30 
a  day  threshing.  On  August  25,  1914,  the  cashier  saw  the 
bankrupt  at  work  on  the  farm,  and  Garrett  said  he  had  made 
arrangements  with  the  Martelle  bank  to  get  the  money,  and 
would  pay  it  the  first  of  the  next  week,  and  was  told  that  this 
would  be  satisfactory.  The  cashier  asked  Garrett  about  the 
threshing  accounts  from  which  he  had  promised  about  Au- 
gust first  to  make  payment,  but  Garrett  said  these  accounts 
had  been  turned  over  to  the  sheriff,  which  statement  was  not 
true.  The  only  evidence  introduced  on  this  question  by  plain- 
tiff was  from  one  witness,  the  bankrupt  himself,  who  testified 
substantially  as  before  set  out,  and,  in  addition  thereto,  he 
said  that  the  cashier  demanded  his  money,  and  that  Garrett 
told  him  that  he  could  not  give  it  to  him;  that  he  didn't  have 
it ;  and  again  told  him  that  he  could  not  pay  the  note  because 
he  had  lost  his  hogs;  that  a  justice  of  the  peace  also  made 
demand  for  the  payment  of  the  note;  that  he  also  told  the 
cashier  that  he  could  not  pay  any  of  the  men  he  owed  unless 
they  waited  for  it.  He  says  that  the  total  amount  of  his 
indebtedness  was  $4,400  or  $4,500,  but  that  he  could  not  say 
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the  worth  of  his  property  that  he  had  at  that  time;  that  the 
cashier  told  him  he  had  a  way  of  getting  it,  and  that  he  was 
going  to  have  it.  On  cross-examination,  Mr.  Garrett  testified 
that  he  told  the  cashier  that  he  would  make  an  arrangement 
with  the  Martelle  bank  to  pay  if  he  could;  that  he  had  told 
the  cashier  that  he  had  spoken  to  Mr.  Brown,  the  cashier  of 
the  Martelle  bank,  but  had  made  no  definite  arrangement; 
that  he  had  given  checks  on  the  Martelle  bank  since  be  filed 
his  petition  in  bankruptcy. 

The  cashier  testified,  among  other  things,  in  addition  to 
some  of  the  facts  before  set  out,  that  he  never  knew  Mr. 
Garrett  was  insolvent  and  did  not  know  he  had  more  debts 
than  he  had  property,  and  on  cross-examination,  he  said  that 
he  had  made  no  endeavoi*  to  collect  this  note  between  Decem- 
ber, 1913,  and  August,  1914;  that  he  just  let  it  lie  without 
making  any  effort ;  that  he  made  an  investigation  as  to  what 
Garrett  had ;  that  he  did  not  know  what  his  assets  and  lia- 
bilities were  on  August  25th ;  that  the  cashier  of  the  Martelle 
bank  told  him  that  they  had  a  bill  of  sale  for  $600  worth  of 
property  more  than  enough  to  secure  his  bank  and  the  rent ; 
that  he  did  not  find  there  were  other  debts  that  he  owed  be- 
sides these ;  that  he  was  led  to  think  that  Garrett  had  more 
than  enough  property  to  pay  his  debts;  that  the  cashier  of 
the  Martelle  bank  told  him  that,  with  the  amount  of  property 
that  he  expected  to  turn  back  to  Garrett,  he  could  put  Gar- 
rett on  his  feet  so  that  he  could  carry  on  his  business  the 
same  as  he  had  been;  that  Garrett  told  him,  about  August  1, 
1914,  that  he  was  making  $25  to  $30  a  day  threshing.  This 
statement,  however,  is  denied  by  Garrett.  The  cashier  testi- 
fies further  that  there  never  was  a  time  when  he  did  not  think 
the  note  was  good  and  could  be  collected.  He  testifies  fur- 
ther that  he  made  other  investigation  and  inquiries  about 
August  25th  in  regard  to  Garrett's  property  from  the  farm- 
ers who  had  threshed,  and  says  that,  after  he  had  collected 
the  $115  on  the  judgment,  he  still  believed  the  balance  was 
good  and  could  be  collected.    There  is  no  evidence  that  the 
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president  of  defendant  bank  knew  that  Garrett  owed  any 
debt  except  what  was  due  the  Martelle  bank,  the  rent,  and 
the  $125  note  to  the  defendant  bank.  Mr.  Oarrett  did  not 
tell  him  about  any  debts,  and,  as  stated,  the  Martelle  bank 
informed  him  that  they  had  a  bill  of  sale  for  $600  worth  of 
property  more  than  enough  to  secure  them  and  pay  the  rent. 
The  farmers  informed  Mr.  Falcon  that  they  owed  f gr  thresh- 
ing. Gairett  was  running  a  200-acre  farm,  with  crops, 
machinery,  horses  and  stock. 

There  may  be  some  other  circumstances,  but  this  is  the 
substance  of  the  testimony  on  this  point,  and  we  think,  after 
reading  the  record,  that  the  evidence  at  this  point  sustains 
the  ruling  of  the  trial  court. 

The  opinion  of  the  court  in  Bur7i1iam  v.  Fori  Dodge 
Grocery  Co.,  144  Iowa  577,  at  580,  quotes  from  a  decision  of 
the  Supreme  Court  of  the  United  StatesJn  part  as  follows: 

'*Some  confusion  exists  in  the  cases  as  to  the  meaning 
of  the  phrase  *  having  reasonable  cause  to  believe  such  a  per- 
son is  insolvent. '  Dicta  are  not  wanting  which  assume  that  it 
has  the  same  effect  as  if  it  had  read  ^  having  reasonable  cause 
to  sxispect  such  a  person  is  insolvent.'  But  the  two  phrases 
are  distinct  in  meaning  and  efTect.  It  is  not  enough  that  the 
creditor  has  some  reason  to  suspect  the  insolvency  of  his 
debtor,  but  he  must  have  such  a  knowledge  of  the  facts  as 
to  induce  a  reasonable  belief  of  his  debtor's  insolvency  in 
order  to  invalidate  a  security  taken  for  his  debt.  To  make 
mere  suspicion  a  ground  of  nullity  in  such  a  case  would  ren- 
der business  transactions  of  the  community  altogether  too 
insecure.  It  was  never  the  intention  of  the  framers  of  the 
act  to  establish  any  such  rule.  A  man  may  have  ground  of 
suspicion  that  his  debtor  is  in  failing  circumstances,  and  yet 
have  no  cause  for  well  grounded  belief  of  the  fact.  He  may 
be  unwilling  to  trust  him  further ;  he  may  feel  anxious  about 
his  claim,  and  have  a  strong  desire  to  secure  it ;  and  yet  such 
a  belief  as  the  act  requires  may  be  wanting.  Obtaining  addi- 
tional security    or    receiving  payment  under  such  circum- 
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stances  is  not  prohibited  by  law.  .  .  .  Hence,  the  act 
very  wisely,  as  we  think,  instead  of  making  a  payment  or 
security  void  for  a  mere  suspicion  of  the  debtor's  insolvency, 
requires  for  that  purpose  that  his  creditor  should  have  some 
reasonable  cause  to  believe  him  insolvent.  He  must  have 
knowledge  of  some  fact  or  facts  calculated  to  produce  such 
a  belief  i^  the  mind  of  an  ordinarily  prudent  man." 

Without  further  discussing  the  testimony,  we  are  of 
opinion  that  the  judgment  of  the  district  court  was  right,  and 
it  is,  therefore, — Affirmed. 

Gaynob,  C.  J.,  Weaver  and  Evans,  JJ.,  concur. 


Charles  B.  Beidler  et  al.,  Appellants,  v.  H.  L.  Dehner, 

Administrator,  et  al.,  Appellees. 

TBUSTS:    Validity— Want  of  Trastee — ^Devises.    No  lawful  trust  wiU 

1  be  invalidated  for  want  of  a  clearly  designated  trustee.  Held, 
a  devise  to  the  '' curate  of  the  ApoUonia  Church  at  BoUixigen, 
Canton  Mersch,  Luxemburg,"  and  to  the  ''cantonal  curate  of 
Mersch,"  was  to  such  official  curate  and  to  his  official  successor, 
and  was  sufficiently  definite. 

TRUSTS:     Validity— Indefinite  Beneficiaries— Wills.     A   charitable 

2  devise  will  not  be  set  aside  because  of  indefiniteness  as  to  the 
individual  beneficiaries,  if  the  class  to  be  benefited  is  designated 
with  any  reasonable  degree  of  clearness,  or  the  authority  is  ex- 
pressly or  impliedly  given  to  a  trustee  or  other  person  to  appoint 
or  designate  the  members  of  such  class.  Heldy  a  devise  to  "the 
poor  of  the  county  of  Luxemburg"  and  to  "the  poor  curates  of 
the  county  of  Luxemburg,"  is  sufficiently  certain. 

CHABITIES:    Validity — Charitable  Trusts  as  Favorites  of  tbe  I«aw. 

3  Principle  recognized  that  charitable  trusts  are  favorites  of  the 
law,  and  will  receive  the  benefit  of  the  most  liberal  rules  of  con- 
struction within  the  allowable  limits  of  chancery  jurisdiction. 

WILLS:    Construction— Failure  of  Specific  Legacy— Besiduary  Clause 

4  — ^Effect.  If  a  specific  legacy  fails  because  of  hopeless  uncer- 
tainty, intestacy  to  the  extent  of  such  legacy  does  not  result  when 
the  will  contains  a  residuary  clause.    It  follows  that  he  wbo 
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defeats  such  specific  legacy  can  take  no  benefit  therefrom,  if  he 
is  not  within  the  benefit  of  the  residuary  clause. 

TBU8TS:    Execation— roreign  Tnutees — ^Allowability.    A  valid  trust 
5    will  be  honored,  even  though  the  execution  of  the  trust  is  con- 
fided to  troBtees  residisg  ia  a  f  oreiga  nation. 

Appeal  from  Dubuque  District  Court. — John  W.  Kintzinoeb, 

Judge. 

Saturday,  January  20,  1917. 

AcnoN  brought  to  obtain  judicial  construction  of  the  will 
of  Jacob  Bpemer,  deceased.  From  the  ruling  and  judgment 
of  the  trial  court,  the  plaintiffs  appeaL — Affirmed. 

William  Graham,  fcfr  appellants. 
Fitzpatrick  &  Frantzen,  for  appellees. 

Weaver,  J. — Jacob  Spcmer  died  April  5,  1911,  leaving 
a  will,  which  was  duly  admitted  to  probate  on  October  5th  of 
the  same  year.    He  left  neither  wife  nor  direct  lineal  descend- 
ant, nor  surviving  parent,  brother  nor  sister. 
^'  ^^wSritof***^"    It  is  said  in  argument  that  his  estate  is  of 
trustee  ;deviBes.^j^^  valuc  of  $12,000  to  $15,000.     By    the 

terms  of  the  will,  numerous  bequests  ranging  from  $50  to 
$500  were  made  to  religious  and  charitable  uses,  concerning 
which  no  question  is  raiided ;  and  in  addition  thereto,  certain 
other  gifts  as  provided  for  in  the  seventh  and  eighth  para- 
graphs of  the  instrument,  to  the  amount  of  $4,400.  These 
paragraphs,  the  construction  and  validity  of  which  are  chal- 
lenged by  the  appellants,  read  as  follows : 

'*Item  7.  I  give,  devise  and  bequeath  the  following 
sums  to  the  persons  and  for  the  purposes  named : 

*'To  the  curate  of  the  ApoUonia  Church  at  Rollingen 
Canton  Mersch,  Luxemburg,  $500,  to  distribute  among  the 
poor  curates  of  the  county  of  Luxemburg  to  say  masses  for  it. 
To  the  cantonal  curate  of  Mersch  I  bequeath  $500  for 


it 
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masses  for  my  father,  $500  for  masses  for  my  mother,  $300 
for  masses  for  my  brother  Carl  Spemer,  $300  for  masses  for 
my  other  brother  Charles  Spemer,  $300  for  the  natural  child 
of  my  brother,  and  $300  for  Anna  Spemer 's  nephew,  $300 
for  masses  for  my  brother  Peter  Spemer. 

*'Item  8.  I  give  and  bequeath  $2,000  to  the  cantonal 
curate  of  Mersch,  Luxemburg,  to  be  equally  divided  among 
the  children  of  my  sisters  and  brothers." 

The  residuary  clause  is  as  follows : 

'*The  balance  of  my  inheritance  shall  be  used  to  defray 
the  expense  of  the  execution  of  this  will  and  for  distribution 
among  the  poor  of  the  county  of  Luxemburg,  confiding  this 
to  be  the  wise  disposal  of  the  cantonal  curate  of  Mersch, 
Grand  Duchy  of  Luxemburg,  Europe.'' 

No  extrinsic  evidence  appears"  to  have  been  offered  in 
aid  of  the  construction  of  the  instrument.  It  was  conceded, 
however,  that  the  testator  was  widowed  and  childless;  that 
he  at  one  time  had  three  broth^s  and  two  sisters.  Three  of 
these  persons,  two  brothers  and  a  sister,  have  been  lost  sight 
of  for  more  than  40  years,  and  nothing  is  known  whether  they 
still  survive,  or,  if  dead,  whether  they  left  any  issue.  The 
other  brother  and  sister  of  the  testator  died  in  his  lifetime, 
both  of  them  leaving  children,  of  whom  some  at  least  sur- 
vived him.  The  plaintiffs  in  this  action  are  grandchildren 
of  the  deceased  sister  of  the  testator. 

Johannes  Joseph  Koppes,  Michael  Pox  and  Theodore 
Hartman,  who  are  impleaded  as  defendants,  are  respectively 
Bishop  of  Luxemburg,  Cantonal  Curate  of  ApoUonia  Church 
at  Rollingen,  Grand  Duchy  of  Luxemburg,  and  Cantonal 
Curate  of  Mersch  in  the  Grand  Duchy  of  Lux^nburg. 

The  trial  court  held  that  the  legacy  in  the  seventh  para- 
graph, of  $300  to  the  natural  child  of  the  testator's  brother, 
was  void  for  indefiniteness,  and  that  upon  its  avoidance  such 
legacy  fell  into  the  residue  of  the  estate.  As  to  all  the  other 
items  or  legacies  provided  for  in  Paragraphs  7  and  8  and  in 
the  residuary  clause,  the  court  found  that  there  was  no  am- 
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biguity  and  no  indefiniteness  calling  for  judicial  construc- 
tion of  the  testator's  meaning;  that  each  and  all  of  said  lega- 
cies, except  the  one  it&m  above  mentioned,  are  such  as  the 
testator  could  lawfully  provide,  and  they  were  established 
and  confirmed  in  accordance  with  their  expressed  terms. 
The  court  further  found  that,  the  will  having  been  duly  pro- 
bated, the  plaintiflPs,  not  in  any  manner  attacking  the  will 
as  duch,  but  confining  their  objections  to  the  construction 
and  effect  of  certain  paragraphs  only,  had  no  such  interest 
in  the  effect  or  construction  of  these  paragraphs  as  gives 
them  any  standing  in  court  or  right  to  maintain  this  action ; 
in  other  words,  the  holding  was  that,  even  if  these  two  para- 
graphs be  held  void,  the  only  effect  would  be  to  carry  the 
sums  so  attempted  to  be  givwi  away,  into  the  residuum  of 
the  estate,  in  which  plaintiffs  have  no  part  or  interest. 

I.  The  specific  objections  to  Paragraphs  7  and  8  of  the 
will,  as  stated  by  counsel,  are :  (1)  That  the  gift  to  the  curate 
of  the  ApoUonia  Church,  to  distribute  among  the  poor 
2.  Trusts  :  vaiidi-  ^^^'^t®®  ^f  the  county  of  Luxemburg,  is  void 
b^lScffies^  *^^  want  of  a  proper  trustee  and  definite 
^*"*'  beneficiary;  (2)  the  same  objection  is  made 

to  the  gift  of  the  curate  of  Mersch  for  masses  for  certain 
named  relati(ms  of  the  testator;  (3)  that,  while  the  bequest 
in  the  eighth  paragraph  is  valid,  it  ought  to  be  distributed 
under  the  direction  of  the  local  court,  and  not  sent  to  a  trus- 
tee beyond  the  seas;  (4)  that  the  residuary  bequest  is  void 
for  want  of  a  proper  trustee,  and  for  want  of  a  definite  use 
or  purpose,  and  is  impossible  of  execution. 

All  these  objections  may  be  considered  together.  The 
propositions  of  law  urged  by  counsel  have  been  pressed  upon 
the  attention  of  this  court  on  several  occasions  within  the 
last  few  years,  and  the  general  doctrines  involved  in  the  dis- 
cussion are  too  thoroughly  well  settled  to  justify  us  in  trav- 
eling over  the  ground  again  at  this  time.  See  Klumpert  v. 
Vrieland,  142  Iowa  434;  Omni  v.  Saimders,  121  Iowa  80; 
Quinn  v.  Shields,  62  Iowa  129;  Tn  re  Estate  of  Cleaven,  161 
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Iowa  289;  Phillips  v.  Harrow,  93  Iowa  92;  Wilson  v.  First 
Nat.  Bank,  164  Iowa  402,  409. 

That  decisions  may  be  found  going  to  the  other  extreme^ 
holding  void  many  charitable  devises  on  the  score  of  indefi- 
niteness,  will  be  admitted;  but  it  will  be  seen,  by  reference 
to  our  cases  above  cited,  that  we  have  refused  to  recognize 
the  authority  of  those  precedents,  and  given  our  adhesion  to 
the  more  just  and  reas<Hiable  rule  that  no  lawful  trust  will 
be  invalidated  for  want  of  a  clearly  designated  trustee,  nor 
will  a  charitable  devise  be  set  aside  because  of  iudefiniteness 
as  to  the  individual  beneficiaries,  if  the  class  to  be  benefited 
is  designated  with  any  reasonable  degree  of  clearness^  or  the 

power  or  authority  is  expressly  or  impliedly 

'  lidity :  chariu      given  to  a  trustee  or  other  person,  to  appoint 

favorites  of  the    or  designate  the  members  of  such  class.   Such 

gif tS)  we  have  said,  appeal  to  the  favor  of  the 
law,  and  the  courts  will  give  them  the  benefit  of  the  most 
liberal  rules  within  the  allowable  limits  of  chancery  juris- 
diction,  Wilson  v.  First  Nat.  Bank,  164  Iowa  402,  409. 
There  is  no  iudefiniteness  concerning  the  trustees  named  in 
the  will.  Indeed,  plaintiffs  themselves  find  no  trouble  in  as- 
certaining and  identifying  the  bishop  and  the  curates  answer- 
ing the  appointments  made  in  the  will,  and  have  brought 
them  by  name  into  this  case. 

The  terms  "the  poor  of  the  county  of  Luxemburg"  and 
**the  poor  curates  of  the  county  of  Luxemburg"  are  not  too 
indefinite  to  be  capable  of  reasonable  designaticm.  See,  as 
quite  in  point,  the  discussion  of  Klumpert  v.  Vrieland,  142 
Iowa  434;  Howard  v.  American  Peace  Society,  49  Me.  288; 
Moore's  Heirs  v.  Moore's  Devisees,  4  Dana  (Ky.)  354;  Har- 
rington V.  Pier,  105  Wis.  485 ;  Phillips  v,  Harrow,  93  Iowa  92. 
If  it  be  said  that  this  construction  of  the  will  vests  much 
power  and  discretion  in  the  trustees,  it  is  a  sufficient  answer 
that  this  was  a  matter  for  the  testator  to  decide  for  himself. 
The  property  was  his  own.  He  was  under  no  obligation,  legal 
or  moral,  to  enrich  his  collateral  relatives  with  it.    If  he  dc- 
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sired  to  consecrate  his  means  to  the  support  of  religion  and 
the  relief  of  human  want  or  suffering,  it  was  natural  and 
proper  for  him  to  select  some  one  or  more  persons  upon 
whose  integrity,  as  well  as  whose  sympathy  with  his  char- 
itable purposes,  he  believed  he  could  rely,  to  act  as  his  trus- 
tees. A  trust  hampered  by  too  many  or  too  narrow  restric- 
tions is  thereby  often  robbed  of  its  intended  effect,  and  the 
charitable  purposes  of  its  creator  defeated,  when,  in  the  hands 
of' faithful  and  discreet  trustees,  commissioned  to  exercise  a 
degree  of  judgment  and  discretion,  it  would  reach  its  maxi- 
mum of  usefulness.  The  cases  of  FWcins  v.  Severn,  127  Iowa 
738,  and  Moran  v.  Moran,  104  Iowa  216,  are  not  in  point. 
In  the  Filkins  case  there  was  a  trustee  named,  but  no  provi- 
sion whatever  made  as  to  the  provisions  of  the  trust,  or  for 
whose  benefit  it  was  to  be  administered.  In  the  Moran  case, 
there  was  a  gift  of  $500  for  the  sisters  of  charity,  but  with 
no  limitations  as  to  residence  or  place,  or  other  identifying 
circumstance;  and,  so  far  as  shown  by  the  will,  every  sister 
of  charity  on  the  globe  could  have  claimed  a  share  in  the  gift, 
had  it  been  held  valid.  The  invalidity  of  such  a  trust  is  too 
apparent  for  argument.  Of  the  cases  cited  from  other  juris- 
tions,  we  have  to  say  that,  in  so  far  as  th^  announce  doc- 
trines  inconsistent  with  the  views  we  have  here  expressed, 
we  have  at  all  times  distinctly  refused  to  follow  them. 

A  further  argument  is  offered  that  the  naming  of  the 
curates  as  trustees  is  made  too  uncertain,  because  an  indi- 
vidual curate  holding  the  named  position  may  die  or  be  re- 
moved after  the  will  becomes  effective  by  death  of  the  testa- 
tor, in  which  case  there  would  be  no  one  qualified  to  admin- 
ister the  trust.  But  this  we  think  is  going  a  long  way  to 
borrow  trouble.  The  trust  is  imposed  upon  the  curate  in  his 
official  capacity,  and  whoever  fills  the  office  when  the  distri- 
bution is  made,  is  made  the  trustee  entitled  and  empowered 
to  act.  The  priest  may  die  or  be  removed,  but  the  office,  the 
position,  remains,  and  the  responsibilities  of  the  trust  will 
attach  to  his  successor.     The  plaintiffs  have  no  manner  of 
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ihterest  in  the  trust  or  trust  property,  and  they  have  no 
standing  in  court  to  object  to  the  place  where  or  the  juris- 
diction in  which  it  is  administered. 

II.  Some  question  is  made  as  to  the  bequest  to  ''Anna 
Spemer's  nephew,"  a  gift  which,  it  is  said,  was  evidently 
intended  for  Anna  Spemer's  son  or  grandson.  That  issue 
does  not  seem  to  have  been  raised  on  the  trial  below,  and, 
even  if  such  claim  was  made,  we  think  there  is  an  entire  ab- 
sence of  evidence  on  which  to  support  a  finding  to  that  effect. 
On  the  other  hand,  if  the  gift  should  be  held  void  for  indefi- 
niteness,  plaintiffs  are  not  in  a  position  to  receive  any  benefit 
from  such  determination. 

III.  Again,  it  is  said  that  the  failure  of  the  gift  to  the 
natural  son  of  the  testator's  brother  left  at  least  that  much 
intestate  property  for  distribution  under  the  statute.  We 
4  Wills  •  con-       ^^^  cited  by  counsel  to  no  authority  in  sup- 

ure"of*specffl""  P^^  ^^  ^^^  Contention,  and  our  own  investi- 
u^y^ciauae?'  gatiou  discloses  none.  One  of  the  chief  pur- 
effect.  poses  of  a  residuary  clause  in  a  will  is  to  pre- 

vent intestacy  as  to  any  part  of  the  testator's  estate.  It  cov- 
ers and  includes  all  property  not  otherwise  mentioned  or  dis- 
posed of;  and,  in  the  absence  of  any  provision  indicating  a 
contrary  intent,  failure  of  a  specific  legacy  to  vest  or  become 
effective  in  a  legatee  leaves  the  amount  so  released  to  fall 
into  the  residuum,  and  to  go  to  the  residuary  legatee.  In  re 
Wood's  Estate,  209  Pa.  16  (57  Atl.  1103). 

IV.  It  is  finally  said  that  the  trust  estate  ought  not  to 
be  committed  to  a  foreign  trustee.  In  the  first  place,  the 
beneficiaries  of  the  trusts,  with  perhaps  a  single  exception, 
5.  TRUSTS :  4««5u.    aPPea-^"  all  ^  live  in  the  Grand  Duchy  of  Lux- 

"ruBteesta?-  emburg.  The  administration  of  such  trusts 
lowabiiity.         •     ^^y  practical  manner  requires  the  service 

of  trustees  who  aTre  resident  there.  It  is  to  be  presumed  that 
the  laws  of  that  jurisdiction  provide  means  by  which  the  in- 
terests of  the  beneficiaries  may  be  protected  with  an  efficiency 
which  would  be  impossible  to  accomplish  here.     Then  agai:\ 
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as  we  have  already  noted,  what  difference  can  it  make  to 
these  appellants  whether  the  trust  is  administered  here  or  in 
Europe?  Under  no  allowable  construction  of  the  will  can 
they  come  into  any  share  of  this  estate,  unless  we  are  pre- 
pared  to  repudiate  all  our  prior  decisions  on  the  subject  and 
establish  another  rule  which  we  regard,  as  essentially  unsound 
and  unjust,  and  this  we  are  not  ready  to  do. 

For  reasons  stated,  the  plaintiff's  appeal  cannot  be  sus- 
tained, and  it  follows  that  the  judgment  below  must  be,  and 
it  is, — Affirmed. 

Qatnob,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Hannah  Drake,  Appellee,  v.  William  McGeb,  Administra- 
tor, Appellant. 

APPSAL  AND  ERBOB:    Bevlew— FresumptioDB — ^Exdnsioii  of  Evl« 

1  deuce.  A  presumption,  in  the  absence  of  a  record  to  the  con- 
trary,  prevails  that  the  trial  court  was  correct  in  its  rulings  exs- 
cinding evidence.  So  held  where  documentary  evidence  was  ex- 
cluded, and  appellant  did  not  include  the  said  offered  evidence  in 
his  abstract. 

TBIAL:    Conduct  of  Court — Bemarks  Belative  to  Materiality  of  Of- 

2  fered  Evidence.  Remarks  of  the  court  in  the  presence  of  the 
jury,  to  the  effect  that  certain  offered  but  excluded  documentary 
evidence  did  not  support  counsel  in  his  contention,  are  held  non- 
prejudicial. 

EXECUTOBS  AND  ADMZNISTBAT0B8:     Allowance  of  dairns — 

3  Pleading.  Different  oral  contracts  for  services  covering  distinct 
periods  of  time,  manifestly  present  no  opportunity  for  a  double 
recovery  for  the  same  services. 

EXECUTOBS  Ain>  ABMINISTBATOBS:    Allowance   of   Claims — 

4  Pleading — ^Liberality  Allowed.  Niceties  of  pleading  are  not  ex- 
acted in  stating  claims  in  probate.  So  held  where  a  claim  for 
services  rendered  in  caring  for  deceased  did  not  state  token  pay- 
ment yyas  to  he  made  under  the  contract,  but  proof  on  such  point 
was  allowed  on  the  trial. 

Vol,  178  Ia.— 85 
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UMITATIOK  OF  ACTIONS:     Pleading  Statate— StaAIng  Issaes  to 

5  Jury — Sufficiency.  A  plea  of  the  statute  of  limitations  is  suffi- 
ciently presented  to  the  jury  by  an  instruction  that  plaintiff  mast 
fail  on  her  claim  in  probate  unless  she  established  that  she 
was  to  be  paid  at  the  death  of  deceased,  such  claim  being  ad- 
mittedly barred  unless  she  made  such  latter  proof. 

APPEAIi  ANB  EBBOB:    Parties  Entitled  to  Allege  Brror— Bequeat- 
C    Ing  Interrogatories.    Inducing  the  court  to  submit  special  inter- 
rogatories to  the  jury  precludes  the  one  inducing  the  submission 
from  thereafter  questioning  the  sufficiency  of  the  evidence  to 
sustain  the  answers  returned. 

Appeal  from  Ida  District  Court,— E,  Q.  Albert,  Judge. 

Saturday,  January  20,  1917. 

Appeal  by  the  defendant  from  the  allowance  of  a  claim 
in  favor  of  plaintiff  against  the  estate  of  Nancy  McGee,  de- 
ceased.    The   material   facts   are  stated   in   the  opinion. — 

Aflimxed. 

J.  C.  Walter,  Johnson  Brothers  and  Campbell  dk  Camp- 
heU,  for  appellant. 

Snell  Brothers,  for  appellee. 

Weaver,  J. — The  plaintiff,  the  daughter  of  Nancy  Mc- 
fiee,  deceased,  filed  a  claim  against  the  estate  of  her  mother 
for  services  rendered  the  latter  in  her  lifetime.  As  originally 
stated,  the  claim  was  in  the  form  of  a  statement  of  account 
for  services  performed  from  March  1, 1890,  to  March  1,  1910, 
1,040  weeks,  at  $10  per  week, — $10,400;  and  services  per- 
formed from  March  1,  1910,  to  July  7,  1914,  208  weeks,  at 
$25  per  week, — $5,200.  Subsequently,  she  elaborated  her 
statement  into  two  divisions,  claiming  to  have  performed  the 
services  pursuant  to  oral  agreements  made  with  her  mother, 
one  about  March  1,  1890,  and  another  about  October  2,  1906. 

The  administrator  denies  the  claim ;  alleges  that,  during 
the  period  for  which  plaintiff  claims  compensation,  she  was 
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living  with  her  mother  as  a  member  of  her  family,  and  not 
as  a  servant,  and  that  during  said  time  plaintiff  was  in  ill 
health,  and  unable  to  do  valuable  service.  He  also  pleads 
the  statute  of  limitations  as  to  a  part  of  the  claim. 

There  was  a  trial  to  a  jury,  which  returned  a  verdict 
for  plaintiff  for  $6,500.  At  the  request  of  the  defendant,  the 
court  submitted  to  the  jury  two  special  interrogatories,  as 
follows : 

'*!.  Was  there  an  oral  contract  made  between  Nancy 
McOee,  deceased,  and  Hannah  Drake,  claimant,  on  or  about 
March  1,  1890,  for  the  performance  of  services? 

.  **2.  Was  there  an  oral  promise  made  by  Nancy  McGee, 
deceased,  on  or  about  October  2,  1906,  by  which  Nancy  Mc- 
Gee promised  to  pay  Hannah  Drake  for  services  performed 
in  the  family!'' 

To  each  of  these  questions,  the  jury  answered,  *  *  Yes. ' ' 

The  appellant  argues  for  a  new  trial  on  the  following 
grounds : 

I.  The  defendant  identified  and  offered  in  evidence  the 
will  alleged  to  have  been  left  by  Nancy  McGee;  but  plaintiff's 
objection  thereto,  as  being  neither  competent  nor  material 

nor  relevant  to  the  issue  being  tried,  was 

1.  Appeal  AND  KR-  ^   .       i  -•  .  .         -i  .-i- 

rob: review:       sustamcd,  and  error  IS  assigned  upon  this 

presumptions : 

exclusion  of  ruling. 

evidence. 

The  will  is  not  set  out  in  the  abstract, 
and  we  must  presume  the  court  was  correct  in  its  ruling  that 
the  instrument  had  no  legitimate  bearing  as  evidence  in  the 
case. 

^In  the  same  connection,  it  is  said  that  the  court  re- 
marked, in  the  presence  of  the  jury:       ^ 

"I  read  the  will,  and  there  is  nothing  in  it  that  will  sup- 

a.  thial:  conduct  P^^  ^^^  contention  you  are  making  for  it, 

marks'reiative   ^^^  therefore  the  objection  is  sustained." 

of  Sre?Jd%"  u  This,  it  is  argued,  must  have  prejudiced 

dence.  ^^  defense  in  the  minds  of  the  jurors.    Just 

how  the  statement  could  harm  the  defense,  except  as  any  and 
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every  ruling  by  the  court  maj"  operate  against  the  party  who 
is  affected  thereby,  is  difficult  to  perceive.  When  the  will  was 
offered,  the  court  had  the  right,  as  it  was  its  duty,  to  look  at 
it;  and  if  in  its  judgment  the  instrument  contained  nothing 
upon  which  its  admission  in  evidence  could  be  justified,  it 
was  equally  its  right  and  duty  to  say  so. 

II.  At  the  close  of  the  evidence,  defendant  moved  the 
court  for  a  directed  verdict  in  his  favor,  upon  the  first  count 
or  division  of  the  plaintiff's  claim.     The  motion  was  denied, 

and  this  also  is  assigned  as  error. 

3.    SXBCUTOSB  AND  t,,  ,  •  n    «  .1 

ADMiNisTRA-  Many  grounds  were  assigned  for  the  mo- 

TOKB :  allowance      .         _  -i-i      .  /,         i  . 

of  claims:         tion,  but  appellant  confines  his  argument  in 

pleading:  7  r-x-  o 

this  court  to  one  only,  and  that  alcme  will  be 
given  attention.  The  objection  thus  relied  upon  is  that,  as 
plaintiff  in  this  court  first  bases  her  claim  on  a  contract  made 
in  March,  1890,  and  further  claims,  in  the  second  count,  to 
have  been  performing  the  same  or  the  same  kind  of  services 
under  a  contract  made  October,  1906,  the  two  claims  cannot 
stand  together;  because,  if  that  were  permitted,  she  would 
be  allowed  to  go  to  the  jury  and  possibly  recover  for  the 
same  service  under  either  or  both  of  the  two  separate  and 
distinct  contracts.  The  objection  is  based  upon  a  misappre- 
henSon  of  the  effect  of  the  record.  It  is  "certainly  not  im- 
possible that  there  should  have  been  a  contract  or  agreement 
in  1890,  under  which  service  was  rendered  down  to  1906,  and 
that  there  should  have  then  been  another  contract  or  agree- 
ment concerning  services  to  be  rendered  after  that  date.  If 
such  were  the  facts  (and  the  jury"  has  so  found  on  interroga- 
tories submitted  by  the  appellant  himself),  then  it  was  the 
right  of  the  plaintiff  to  plead  both  contracts  and  to  recover 
upon  both,  if,  in  the  judgment  of  the  jury,  she  made  a  case 
upon  both.  The  motion  to  direct  a  verdict  as  to  this  count 
was  properly  overruled. 

m.  It  is  complained  that  the  court  misstated  the  isGRies 
to  the  jury,  to  the  effect  that  plaintiff  claimed  to  have  had 
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an  oral  agreement  with  her  mother,  by  which  the  latter  would, 

4.  BxEcuTORaAND   ^^  ^^  ^^'  ^^^^  ^^^  ^^^  plalntiff  toT  her 
TOM ?aUowance  services,  when    no   such   claim  was  in  fact 

pleading :  ilb-      pleaded. 

eriOity  allowed.  ^^  ^^  ^^^  ^^  ^j^^^  ^^^  ^^^^.^  justifies 

the  objection.  In  the  first  paragraph  of  the  court's  charge 
to  the  jury,  it  set  out  the  claim  and  defense  substantially  as 
pleaded.  It  contains  no  statement  of  the  kind  of  which  ap- 
pellant complains.  In  the  second  and  third  paragraphs,  how- 
ever, the  court  does  inform  the  jury  that  plaintiff  was  mak- 
ing the  claim  that,  by  the  terms  of  the  alleged  agreement  of 
March,  1890,  the  mother  was  to  pay  for  the  services  rendered 
by  plaintiff  out  of  her  estate ;  and  that,  unless  the  jury  found 
the  fact  to  be  as  stated,  plaintiff  could  recover  nothing  what- 
ever on  the  first  count  of  her  claim.  Now  it  is  true  that,  in 
her  claim  as  filed,  plaintiff  did  not  show  what  the  alleged 
agreement  with  her  mother  provided  as  to  the  time  of  pay- 
ment, but  on  the  trial,  there  was  evidence  in  her  behalf  fairly 
tending  to  show  that  such  payment,  if  any,  was  to  be  made 
at  her  mother's  death,  or  out  of  the  property  or  estate  left 
by  her,  and  the  court  was  within  the  proper  scope  of  its 
duties  in  saying  to  the  jury  that  such  was  the  plaintiff's  claim. 
Parties  presenting  or  filing  a  claim  for  allowance  in  probate 
are  not  held  to  niceties  of  pleading.  Had  the  defendant  asked 
a  more  specific  statement  as  to  the  agreed  time  of  payment, 
it  would  have  been  within  the  court's  discretion  to  order  it. 
No  such  order  being  made,  it  was  clearly  proper  for  plaintiff 
to  prove;  as  best  she  could,  the  fact  as  to  what  time  of  pay- 
ment  was  understood  or  agreed  upon,  if  at  all,  when  the 
alleged  agreement  for  service  on  her  part  was  made.  There 
was  no  error  in  the  charge  in  this  respect. 

IV.  It  is  said  that,  although  the  statute  of  limitations 
was  pleaded  as  against  the  first  count  of  the  claim,  the  court 
failed  to  submit  that  issue  to  the  jury. 

If  it  was  necessary  for  the  court  to  call  the  attention 
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of  the  jury  to  the  statute  of  limitatioufl  by  name,  in  order  to 
5.  Limitation  op    P^operly  submit  the  issue,  then  the  objecticm 
f^'etotuti^***"  is  probably  weU  founded ;  but,  if  it  be  suffi- 
tojuxT  :*8vSb"      ci®^^^ — ^^^  ^^  think  it  is — ^to  state  the  sub- 
ciency.  stance  of  the  statutory  rule,  then  there  was 

no  error.  If  the  statute  was  applicable  in  this  case,  it  would 
be  on  the  theory  that  plaintiff's  service,  if  any,  under  the 
agreement  mentioned  in  the  first  count,  ceased  in  1906,  and 
that,  as  more  than  five  years  elapsed  before  the  claim  was 
filed,  it  was  barred  by  the  statute.  Such  theory  would  be 
correct,  and  an  action  on  that  count  could  not  be  maintained 
unless  the  jury  should  find  that  the  service  was  rendered  un- 
der an  agreement  or  understanding  that  payment  shoxdd  be 
made  at  the  mother's  death.  Hence^  when  the  court  told  the 
jury,  as  it  did,  that  plaintiff  could  not  recover  except  upon 
making  such  showing  as  to  the  agreed  time  of  payment^  de- 
fendant was  given  the  full  benefit  of  the  statute  and  of  its 
plea. 

V,    The  answers  given  by  the  jury  to  the  special  inter- 

rogatories  submitted  to  the  jury  at  the  instance  of  the  de- 

fendant  are  objected  to  by  him  as  being  without  support  iu 

6  AppBAi.  AND  BR.   ^^^  cvidencc.    To  this  the  appellee  responds 

tmedto&Vilie'  ^^^  ^®  qucstions  having  been  submitted  to 

fnffhiterrola-"  the  jury  at  defendant's  request^  he  cannot  be 

tones.  heard  to  say  there  was  no  such  question  of 

fact  for  the  jury  to  pass  upon. 

We  are  of  the  opinion  that  this  point  is  well  made.  We 
have  had  occasion  to  consider  this  question  in  HanUy  t;. 
Fidelity  &  Casualty  Company,  decided  June  26,  1917,  and 
it  is  unnecessary  to  repeat  the  discussion  there  found.  But 
we  shall  have  to  say,  in  any  event,  even  without  appli- 
cation of  the  rule  just  referred  to,  that  there  is  clearly  enough 
evidence  to  go  to  the  jury  on  these  interrogatories,  and  that 
the  answers  could  not  be  set  aside  or  ignored  as  having  no 
support  in  the  evidence.  Indeed,  counsel's  argument  is  not 
so  much  that  there  is  no  evidence,  as  that  it  is  ureak  and  nn- 
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trustworthy ;  but  these  are  considerations  to  be  addressed  to 
the  jnry  rather  than  the  court. 

The  same  remarks  are  applicable  to  counsel's  further 
contention  that  the  general  verdict  is  not  sustained  by  the 
evidence.  The  case  is  no  exception  to  the  well  known  rule 
that  a  contest  between  relatives  over  property  left  by  a  dead 
ancestor  is  quite  sure  to  be  bitter  and  productive  of  irrecon- 
cilable disputes  in  testimony.  We  shall  not  attempt  here  to 
discuss  the  relative  credibility  of  the  witnesses  or  the  com- 
parative reasonableness  of  the  stories  told  on  part  of  the  plain- 
tiff  and  defendant.  These  were  questions  for  the  jury  alone, 
and  we  must  leave  them  as  they  were  by  the  jury  determined. 
It  is  enough  to  say  that,  upon  the  evidence  offered,  the  jury 
could  properly  find  that  the  plaintiff,  during  the  24  years 
from  1890  until  her  mother's  death,  faithfully  labored 
with  and  for  the  mother  and  family.  In  that  time, 
the  father,  the  sister,  a  brother,  and  finally  the  mother 
herself,  sickened  and  died,  and  the  burden  of  their  care  was 
largely  carried  by  the  plaintiff.  It  is  true  that,  during  a 
part  of  this  time,  she  kept  house  for  her  son,  living  near  at 
hand ;  but  at  no  time,  if  we  may  believe  the  testimony  on  her 
part,  was  her  hand  or  help  withdrawn.  It  is  the  not  unusual 
case  where,  as  a  family  grows  up  and  scatters,  some  one  of 
the  children  gradually  comes  to  be  the  main  prop  and  sup- 
port and  help  for  the  parents  in  their  declining  years;  and 
if,  in  estimating  the  value  of  such  services  in  terms  of  money, 
it  seems  to  be  large,  other  members  of  the  family  should  not 
forget  that  the  service  was  long  and  wearisome,  nor  that  the 
very  fact  of  the  presence  and  service  of  the  one  child  remain- 
ing in  the  old  home  has  given  to  them  freedom  and  oppor- 
tunity to  carve  out  their  own  fortunes  in  the  world  at  large, 
and  they  should  be  willing  that  such  service  be  recognized 
with  just  compensation,  not  to  say  with  reasonable  liberality. 
Ridler  v,  Ridler,  93  Iowa  347. 

The  evidence  as  to  the  value  of  plaintiff's  services  was 
the  subject  of  widely  differing  estimates.    The  amount  found 
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in  plaintiff's  favor  was  well  inside  the  limit  set  by  the  wit- 
nesses, and,  in  view  of  the  whole  record,  we  find  no  good  rea- 
son for  saying  the  jury's  verdict  was  excessive. 

We  find  no  prejudicial  error  in  the  record,  and  the  judg- 
ment of  the  district  court  is — Affirmed. 

Gaynor,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


First  rRESBVTERiAN  Church,  Appellant,  v.  William  Dennis, 

Executor,  Appellee. 

WILLS:    Bequisltes  and  Validity— Testamentary  Dispositiona — ^What 

1  Is  Not.  An  unconditional,  written  promise  to  pay  a  definite  sum 
of  money  is  not  rendered  testamentary  (a)  by  the  fact  that  the 
siun  is  not  payable  until  after  the  death  of  the  maker  and  his 
wife,  and  (b)  by  the  fact  that  the  sum  promised  is  referred  to 
in  the  promise  as  a  hequest. 

WILLS:    Contract  to  Devise  or  Bequeath— FoimaUties  of  Ezecatlon. 

2  A  valid  agreement  to  devise  or  bequeath  need  not  be  executed 
with  the  formalities  of  a  will. 

CONTBACTS:      Consideration — ^Presumption   from  Writing — Insiiffi- 

3  ciency  of  Bvldenoe  tb  Overcome.  The  presumption  that  an  uncon- 
ditional written  promise  to  pay  a  definite  sum  of  money  waa  made 
on  a  sufficient  consideration  is  not  overcome  by  the  facts: 

(a)  That  the  sum  promised  is  referred  to  in  the  promise  as  a 
bequest;  or 

(b)  That  the  written  promise  bears  an  indorsement  by  a  third 
party  to  the  effect  that  "the  within  bequest  is  provided  for  in 
a  will  of  even  date  herewith;"  or 

(c)  That  the  promisor  executed  a  will  and  made  provision  for 
the  payment  of  the  promised  sum,  but  later  revoked  the  proviaioiL. 

WILLS:    Construction— Bequests — Scope   of  Term— Contracts.    The 

4  term  ''bequest^'  does  not  necessarily  imply  a  gift. 

CONTBACTS:      Consideration— Presumption  from  Writing— ^XnsoA- 

5  ciency  of  Evidence  to  Overthrow.  The  jn-esumption  that  an  un- 
conditional promise  to  pay  a  definite  sum  of  nK)ney  wa^  made 
on  a  sufficient  consideration,  is  not  weakened,  but  strengthened 
and  reinforced,  by  the  fact  that  the  promisor  is  a  member  and 
a  strong  and  active  adherent  of  the  church  organization  to  which 
the  promise  is  made. 
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EVIDENCE:    Bozden  of  Proof— Piesnmptiim  of  ConsidetatioE  from 

6  WrltiXLg.  He  who  is  faced  with  a  written  promise  to  pay  must 
assume  the  burden  of  overthrowing  the  presumption  of  law  that 
the  promise  was  made  on  a  suffieient  consideration. 

APPEAL  AND  EBSOB;     Review— Facts,  Verdicts  and  Findings— 

7  Total  A1>86nce  of  Evidence— Effect.  The  plea  that  the  verdict  of 
a  jnry  or  the  finding  of  a  court  on  disputed  questions  of  fact  is 
conclusive  on  appeal,  has  no  application  when  the  record  is  bar- 
ren of  any  evidence  to  support  such  verdict  or  finding. 

APPEAL  AND  EBBOB:    Beversal — ^Peremptoxy  Dixection  as  to  Jndg- 

8  ment.  On  reversal,  a  cause  will  be  returned  to  the  trial  court 
with  peremptory  order  to  enter  the  proper  judgment,  (a)  when 
the  appeal  is  not  from  an  order  refusing  a  new  trial,  and  (b) 
when  the  decision  on  appeal  disposes  of  every  issue  joined  in 
the  pleadings. 

Appeal  from  Linn  Sistrict  Court, — Milo  P,  Smith,  Judge. 

Saturday,  January  20,  1917. 

The  defendant  is  the  executor  of  the  will  of  John  B. 
Leigh,  deceased.  The  plaintiff  filed  a  claim  against  the  estate 
of  Leigh  for  the  payment  of  a  promissory  note.  The  claim 
was  contested  by  the  executor,  and  upon  trial  to  the  court  it 
was  rejected,  and  plaintiff  appeals. — Reversed  and  remanded, 

Dawley,  Jordan  &  Dawley,  for  appellant. 

William  Dennis,  0.  P.  LinviUe  and  F.  L,  Anderson,  for 
appellee. 

Weaver,  J. — The  instrument  on  which  the  plaintiff's 
claim  is  based  is  in  the  following  form : 

**$500.  As  a  bequest  I  promise  to  pay  the  First  Pres- 
byterian church  of  Mount  Vernon,  Iowa,  the  sum  of  $500,  to 
be  due  and  payable  after  the  decease  of  both  myself  and  my 
wife,  Elisabeth  A.  Leigh,  without  interest.  Dated  at  Mount 
Vernon  this  27th  day  of  February,  1899. 

*'John  B,  Leigh." 
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On  the  back  of  this  note  there  is  written  the  following: 

**The  within  bequest  is  provided  for  in  a  will  of  even 
date  herewith.     (Signed)  C.  M.  Sessions/' 

This  endorsement  is  not  in  the  handwriting  of  John  B. 
Leigh,  and  of  the  fact  as  to  when  and  by  whom  written,  and 
the  circumstances  thereof,  there  is  no  direct  evidence. 

To  this  claim  the  executor  answered,  denying  the  same, 
but  admitting  that  both  John  B.  Leigh  and  his  wife,  Eliza- 
beth A.  Leigh,  mentioned  in  the  note,  died  in  the  year  1914. 
Further  answering,  he  alleges  that  the  note  was  given  without 
consideration,  and  that  it  is  testamentary  in  character  and  is 
not  executed  or  witnessed  as  required  by  law. 

After  hearing  the  evidence,  the  trial  court  found  for  the 
defendant,  and  dismissed  the  claim. 

The  plaintiff's  evidence  in  chief  Consisted  of  the  note 
itself  and  of  evidence  tending  to  show  that  the  signature 
thereto  was  in  the  handwriting  of  John  B.  Leigh.  On  the 
part  of  the  defense,  the  executor  introduced  the  will  of  John 
B,  Leigh,  bearing  date  in  the  year  1906,  and  codicil  thereto, 
executed  in  the  year  1914.  !^aragraph  2  of  this  will  is  as 
follows : 

''I  give,  devise  and  bequeath  to  the  First  Presbyterian 
Church  of  Mount  Vernon,  Iowa,  the  sum  $500,  to  be  paid 
after  the  death  of  both  myself  and  wife,  Elizabeth  A.  Leigh." 

The  codicil,  so  far  as  relevant,  is  in  these  words: 

**I,  John  B.  Leigh,  of  Mount  Vernon,  Linn  County,  Iowa, 
hereby  execute  this  instrument  as  a  codicil  to  my  last  will 
and  testament.  I  hereby  revoke  and  cancel  the  bequest  made 
by  me  in  my  last  will  and  testament  to  the  First  Presbyterian 
Church  of  Mount  Vernon,  Iowa,  or  to  the  trustees  of  such 
church/' 

The  executor  as  a  witness  testified  that  he  knew  John  B. 
Leigh  in  his  lifetime,  and  that  he  also  knew  C.  M.  Sessions, 
who  also  is  dead;  that  Sessions  was  a  justice  of  the  peace, 
who  did  more  or  less  business  for  Leigh,  and  that  the  body 
of  the  note  in  suit  and  the  endorsement  thereon  are  in  his 
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(Session's)  handwriting.  The  witness  drew  the  will  of  1906 
and  the  codicil  of  1914,  and  was  permitted,  over  plaintiff's 
objection,  to  testify  that,  when  this  will  was  drawn,  Leigh 
told  him  he  had  made  a  former  will,  in  which  was  a  bequest 
of  $500  to  the  Presbyterian  Chnrch,  and  wished  to  make  the 
same  provision  in  the  will  then  being  prepared.  In  rebuttal, 
plaintiff  produced  witnesses  testifying,  in  substance,  that 
Leigh  had  been  a  member  or  adherent  of  the  local  Presbyte- 
rian church  from  a  time  anterior  to  the  date  of  the  note; 
that  a  church  building  enterprise  had  been  inaugurated  about 
the  year  1895  and  continued  over  a  considerable  period ;  that 
during  all  this  time  Leigh  was  a  member  of  the  building  com- 
mittee, and  was  also  one  of  the  soliciting  committee  to  raise 
the  needed  money;  that  some  of  the  expense  was  paid  by 
money  borrowed  on  mortgage  security,  and  that  this  debt 
was  not  finally  discharged  until  the  year  1902.  Leigh  is  said 
by  some  of  the  witnesses  to  have  taken  a  very  decided  interest 
in  the  enterprise,  being  the  most  active  member  of  the  build- 
ing committee,  and  also  active  in  soliciting  subscriptions.  It 
is  also  shown  that,  at  or  about  the  date  of  this  note,  there  was 
a  movement  being  made  to  pay  off  the  debt  or  debts  thus 
incurred,  and  that  the  church  relied  upon  the  note  as  one  of 
its  resources  to  meet  its  obligations  and  expenses.  The  note, 
since  its  original  delivery,  has  at  all  times  been  in  the  hands 
of  the  church,  or  of  its  proper  officer  or  custodian.  The  pas- 
tor of  the  church,  living  at  the  time,  and  to  whom,  some  of 
the  evidence  tends  to  show,  the  note  was  first  delivered,  is 
dead.  There  is  no  living  witness  who  undertakes  to  speak 
of  his  own  knowledge  concerning  the  immediate  circumstances 
attending  the  making  and  ddivery  of  the  note. 

The  court  found  that  the  plea  of  the  want  of  considera- 
tion of  the  note  had  been  sustained,  and  that  the  writing  is 
testamentary  in  character,  but  invalid  because  not  duly  exe- 
cuted or  witnessed,  and  that,  if  otherwise  valid,  it  was  re- 
voked and  rendered  void  by  the  codicil  to  the  will  of  1906. 

I.    Following  the  order  of  argument  pursued  by  counsel, 


» 
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we  will  first  consider  whether  the  note  in  suit  is  upon  its  face 
testamentary  in  character. 

This  inquiry,  we  are  quite  clear,  must  be  answered  in  the 
negative.  It  contains  a  clearly  expressed  ** promise  to  pay" 
a  definite  sum  of  money.    The  fact  that  the  payment  was  not 

to  become  due  until  the  death  of  Leigh  and 
'  sites  and  vaiidi-  his  wife  is  uot  sufScicut  to  givc  the  instra- 

ty :  testamen- 
tary disposi-        ment  character  as  a  will  or  testament,  nor  is 

tlons. 

it  sufficient  to  deprive  such  instrument  of  its 
character  as  a  promissory  note.  See  Story  on  Prom.  Notes, 
Sec.  27;  Hegenian  v.  Moon,  131  N.  Y.  462  ;(30  N.  E.  487)  ; 
Carnwright  v.  Gray,  127  N.  Y.  92  (27  N.  E.  835) ;  Martin  v. 
Stone,  67  N.  H.  367  (29  Atl.  845)  ;  Board  of  Trustees  v. 
Noyes,  165  Iowa  601.  Nor  can  we  see  that  the  words,  **as  a 
bequest,"  which  appear  in  this  note,  have  any  effect  to  change 
its  otherwise  apparent  character  as  a  promissory  note  or  simple 
promise  to  pay.  As,  according  to  the  terms  of  the  instrument, 
the  sum  named  therein  would  not  become  payable  until  the 
maker's  death,  these  words  may  fairly  imply  his  purpose  op 
intent  to  make  provision  for  such  payment  in  liis  will.  A  fail- 
ure to  make  such  provision  could  of  itself  have  no  effect  to  dis- 
charge his  promise  to  pay,  or  relieve  his  estate  from  liability, 
unless  a  sufficient  defense  thereto  is  found  to  exist  upon  other 
grounds.  In  other  words,  an  unconditional  promise  to  pay, 
made  to  mature  at  or  after  the  death  of  the  promisor,  is  none 
the  less  a  present,  valid  and  binding  promise  because,  at  the 
same  time  or  in  the  same  instrument,  he  exprefaes  his  purpose 
or  makes  the  further  promise  to  make  testamentary  provision 
for  meeting  and  discharging  his  promise  to  pay.  Such  prom- 
ise to  pay,  as  we  have  seen  by  the  authorities  above  cited,  has 
none  of  the  elements  of  a  testamentary  gift>  and  the  instru- 
ment need  not  be  executed  with  the  formalities  required  in 

the  making  of  a  will.    Even  if  the  note  con- 
^'  Sact'to  devise     taincd  a  direct  and  express  agreement  to  make 
formalin  of      a  wiU,  such  agreement,  if  miade  upon  suffi- 
cient consideration,  would  not  have  to  be  exe- 
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cuted  with  the  formalities  of  a  will  to  give  it  validity.  Evea 
oral  eontracts  to  make  a  will  are  frequently  specifically  en< 
forced  in  equity,  or  made  the  foundation  of  valid  claims  at 
law.  In  other  words,  an  agreement  or  promise  is  not  testa- 
mentary simply  because  the  party  executing  or  making  it 
undertakes,  at  some  time  in  the  future,  to  make  a  specified 
devise  or  bequest 

II.  Does  the  evidence  sustain  the  finding  of  the  trial 
court  that  the  note  is  without  consideration? 

As  the  promise  is  in  writing,  duly  signed  by  the  deceased, 
it  follows  that,  under  the  rule  prevailing  in  this  state  (Code 
Section  3069),  we  must,  at  the  outset,  give  to  plaintiff  the 

benefit  of  the  presumption  that  the  promise 

^'  concrfderauon :     of  Johu  B.  Leigh  was  supported  by  a  consid- 

?^r;;;K:      eration,  and  the  burden  of  sustaining  the  an- 

Insufflciency  of 

evidence  to         Bwcr  in  this  respcct  by  a  preponderance  of 

overcome.  mt  ^         ^      mr 

the  evidence  is  upon  the  executor.  Indeed, 
the  presumption  of  consideration  attaches  to  a  promissory 
note  even  at  common  law.  1  Randolph's  Commercial  Paper, 
Sec.  562.    The  rule  thus  stated  is  not  seriously  denied;  but 

it  is  argued  that  the  paper  itself  reveal^  the 
^'  strucuon^be-     Iftck  of  Consideration,  because  the  promise  to 

quests :  scope  ••j.j         j  ^ji-^i.  j 

of  term:  con-      pay  18  introduced  or  prefaced  by  the  words, 

''as  a  bequest,''  and  because  of  the  memoran- 
dum endorsed  thereon  and  signed  by  a  third  perscm,  to  the 
effect  that  the  **  within  bequest  is  provided  for  in  a  will  of 
even  date  herewith."  It  is  said  that  the  words,  **as  a  be- 
quest," mean  no  more  than  would  the  words,  **as  a  gift,"  or 
a  promise  to  make  the  church  a  gift  by  will.  This  contention 
unduly  limits  the  scope  and  definition  of  the  word  bequest. 
We  may,  for  the  purposes  of  this  case,  concede  that  ordina- 
rily it  has  reference  to  a  testamentary  provision,  by  which 
a  person  or  legatee  named  becomes  entitled  to  receive  cer- 
tain money,  property  or  other  benefits  from  the  estate  of  a 
testator.  Ordinarily,  also,  when  technically  employed,  it 
means  a  testam^tary  disposition  of  the  testator's  personalty. 
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In  one  sense  of  the  word,  it  is,  as  cotmsel  say,  a  gift  of  per- 
sonalty by  will;  but  the  word  *'gift"  is  not  here  used  in  the 
narrow  sense  of  a  voluntary  act  of  charity  or  love  or  good 
will,  which  the  testator  is  at  liberty  to  extend  or  withhold, 
and  for  which  no  legal  consideration  exists.  It  may  be,  and 
very  often  is,  applied  to  testamentary  benefits  bestowed  or 
provided  for  in  a  will  to  discharge  or  satisfy  a  valid  promise 
or  obligation  incurred  by  the  testator  in  his  lifetime.  If  a 
man  may  enter  into  a  valid  promise  to  dispose  of  his  entire 
estate  by  will,  surely  he  may  make  a  valid  promise  to  provide 
in  his  will  for  the  application  of  a  fraction  of  his  estate  to 
the  payment  of  an  obligation  which,  on  sufficient  considera* 
tion,  he  has  taken  upon  himself  to  perform.  It  follows  that, 
if  a  man  may  make  a  valid  promise  for  the  payment  of  a  cer- 
tain sum  of  mon^y  at  or  after  his  death,  then  his  promise  to 
leave  in  his  will  a  legacy  to  the  promisee  to  cover  or  dis- 
charge the  debt  is  not  a  mere  promise  to  make  a  gift  pure  and 
simple,  and  therefore  without  consideration.  So  long  as  the 
promise  to  make  a  bequest  may  be  a  valid  legal  obligation, 
then  the  use  of  the  word  '** bequest,"  as  used  in  the  note, 
operates  not  in  the  least  to  overcome  the  presumption  of  con- 
sideration which  our  statute  and  practice  attach  to  a  writ- 
ten promise  to  pay. 

Nor  is  this  situation  affected  by  the  words  endorsed  on 
the  note  over  the  signature  of  the  man  Sessions.  It  is  true 
he  speaks  of  the  ''within  bequest,"  but  his  characterization 
of  the  instrument,  and  the  language  or  word  employed  by  him, 
constituted  no  part  of  the  written  promise  by  Leigh.  It  is 
at  most  a  memorandum  recording  the  fact  that  on  that  date 
a  will  was  made  in  accordance  with  the  promise  or  suggestion 
embodied  in  the  note.  Still  presuming  a  consideration  for 
the  promise,  neither  the  subsequent  revocation  of  the  will  nor 
the  execution  of  another  will  nor  the  final  revocation  of  the 
bequest  by  codicil  could  affect  the  validity  of  the  note,  or  its 
enforceable  character  when  matured  by  the .  death  of  the 
maker. 
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The  case  of  Cover  v.  Stem,  67  Md.  449,  cited  by  the  ap- 
pellee, does  not  support  the  position  taken  by  him.  The  in- 
strument there  being  considered  was,  at  most,  a  mere  order 
or  request  directed  to  the  maker's  ** estate  or  executor''  to  pay 
a  sum  of  money  to  the  claimant.  In  the  case  at  bar,  we  have 
an  unconditional  promise  to.  pay.  The  distinction  is  clearly 
p<»nted  out  in  the  opinion  in  the  very  case  cited.  It  is  there 
said  that,  to  uphold  the  instrument  sued  upon,  *Hhere  must 
be  terms  employed  to  create  a  debitum  in  praesenti,  though 
the  solvendum  be  in  futuro.  It  would  seem  to  be  clear  that 
the  relation  of  debtor  and  creditor  must  be  created  and  sub- 
sist in  the  lifetime  of  the  parties,  though  the  time  of  payment 
be  deferred  until  after  the  death  of  one  of  the  parties." 

The  case  at  bar  aptly  fills  the  requirement  of  the  rule 
thus  stated.  The  note,  as  we  have  said,  is  an  explicit  prcmiise 
to  pay  a  certain  sum  of  money,  though  the  day  of  payment 
was  postponed  until  the  maker's  death.  Prom  the  moment  of 
its  execution  and  delivery,  the  relation  between  him  and  the 
payee  was  that  of  debtor  and  creditor.  This  fact  takes  tho 
case  out  of  the  category  of  Cover  v.  Stem,  and  other  cases  of 
that  class. 

The  case  of  Burlington  University  v.  Barrett,  22  Iowa 
60,  72,  also  cited  by  appellee,  affords  little  or  no  light  on  the 
case  before  us.  There,  no  valid  will  was  in  fact  ever  made, 
and  the  paper  on  which  the  claim  was  based  was  construed, 
and,  in  so  far  as  it  contained  an  explicit  promise  to  pay,  was 
upheld,  as  a  valid  contract,  and  to  that  extent  enforced.  It 
is  true  that  the  court  there  gives,  and  properly,  some  weight 
to  the  use  of  the  word  **  bequest ;"  but  the  circumstances  there 
considered  are  not,  in  any  essential  respect,  parallel  to  those 
presented  by  this  record,  and  the  decision  there  rendered  is 
not  a  controlling  precedent  for  us  in  disposing  of  this  appeal. 

In  re  Estate  of  Longer,  108  Iowa  34,  goes  no  farther 
than  to  hold  that  a  writing  which  is  otherwise  in  all  respects 
sufficient  to  dispose  of  the  estate  of  a  person  after  death,  and 
is  duly  signed  and  witnessed,  is  none  the  less  a  valid  will  be- 
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cause  it  is  inartificially  drawn,  and  is  prefaced  by  the  words, 
*  *  I  agree  to  will, ' '  it  being  held  that  the  clear  effect  of  these 
words  was  the  equivalent  of  **I  do  will." 

The  cases  which  hold  against  the  position  of  the  appellee 
as  to  the  character  of  the  instrument  in  suit,  are  numerotffi, 
but  we  cannot  stop  to  review  them  at  length.  We  call  at- 
tention, however,  to  the  following.  In  Hegeman  v.  Moon, 
131  N.  Y.  462  (30  N.  E.  487),  Cornelia  Hegeman  gave  Joseph 
Hegeman  a  writing,  directing  her  executors,  one  year  after 
her  death,  to  pay  a  stated  sum  of  money  to  Joseph  as  balance 
due  him  for  advances  made.  After  her  death,  plaintiff  filed 
his  claim  against  her  estate,  and  payment  was  refused  and 
the  claim  contested  on  the  ground  that  the  written  promise 
was  testamentary  only.  The  objection  was  held  not  good, 
the  court  saying: 

^'The  instrument  is  in  its  nature  and  substance  a  prom- 
issory note  payable  one  year  after  the  maker's  death." 

A  writing  in  which  the  maker  says,  **I  promise  to  pay 
Nellie  P.  Sanborn,  or  order,  $1,000,  to  be  allowed  at  my  de- 
cease," has  been  held  by  the  New  Hampshire  court  to  be  a 
promissory  note,  and  to  import  a  sufficient  consideration. 
Martin  v.  Stone,  67  N.  H.  367. 

In  the  case  of  Oarrigus  v.  Home  F,  <&  F.  M,  Society,  3 
Ind.  App.  91  (28  N.  E.  1009),  the  Indiana  court  had  to  deal 
with  a  written  instrument  as  follows: 

'*  Desiring  to  advance  the  cause  of  missions,  and  to  in- 
duce others  to  contribute  to  that  purpose,  I  promise  to  pay 
to  the  order  of  the  *Home,  Frontier  and  Foreign  Missionary 
Society  of  the  Church  of  the  United  Brethren  in  Christ'  the 
sum  of  $600  .  .  .  said  sum  and  interest  to  be  paid  oat 
of  my  estate  one  month  after  my  death." 

When  presented  as  a  claim  against  the  estate,  its  allow, 
ance  was  resisted  on  the  same  grounds  pleaded  in  the  instant 
case;  that  is,  that  it  was  a  testamentary  instrument,  and 
without  consideration.  Both  defejises  were  overruled.  The 
court,  conceding  that  there  are  authorities  supporting  the 
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position  taken  by  the  defense,  holds  to  the  other  line  of  prece- 
dents^ as  indicating  the  better  and  more  reasonable  role.  The 
eonrt  says: 

^ '  It  does  not  attempt  a  testamentary  disposal  of  property^ 
bat  promises  expresdy  to  pay  a  som  of  money  to  a  party 
named;. and,  being  in  the  form  of  a  contract  to  pay  money, 
may  be  said  to  import  a  consideration.  It  is  none  the  less  a 
prcmiissory  note  because  made  payable  after  the  death  of  the 
maker." 

In  its  treatment  of  the  authorities  and  in  the  conclusions 
reached,  the  case  just  cited  is  quite  parallel  with  our  omoi  re- 
cent case  of  Board  of  Trustees  v,  Noyes,  165  Iowa  601,  as  well 
as  Brokaw  v.  McElroy,  162  Iowa  288.  See  also  Wolfe  v. 
Wilsey,  2  Ind.  App.  549  (28  N.  E.  1004). 

We  must  hold,  therefore,  that  the  note  sued  upon  in  this 
ease  does  not  disclose  or  show  anything  which  takes  from  it 
the  benefit  of  the  presumption  of  consideration. 

IIL  The  only  remaining  material  question  is  whether 
there  is  in  the  record  any  evidence  on  which  the  trial  court 
could  properly  find  that  the  presumption  of  consideration  to 

support  the  promise  to  pay  is  overcome  by 

5.  Contracts:  xt.     j  jj      j      x 

Qonsideratlon :      tUC  deienoant. 

fromwriung::  On  the  trial,  appellee  rested  his  defense 

insufficiency  of  *     ,       . 

evidence  to         wholly  upou  the  language  of  the  instrument, 

overthrow.  ►       x-  o      o  j 

the  endorsement  thereon,  the  making  of  the 
will  or  wills  by  the  deceased,  and  the  subsequent  codicil  re- 
voking a  bequest  which  he  had  made  to  the  church.  If  we 
omit  the  executor's  recitation  of  his  conversation  with  Leigh 
when  the  last  will  was  drawn — some  six  years  or  more  after 
the  giving  of  the  note, — this  constituted  the  entire  evidence 
in  resistance  to  the  claim.  The  conversation  referred  to  may, 
for  the  purposes  of  the  case,  be  treated  as  competent  testi- 
mony, though  we  do  not  so  decide ;  but  there  is  in  it  nothing 
which  in  any  manner  adds  to  or  takes  from  the  obligation 
expressed  in  the  note.    The  alleged  want  of  consideration,  as 

Vol.  178  Ia.— 86 
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we  have  already  held,  is  not  to  be  found  either  in  the  note 
itself  nor  in  the  fact  that  Leigh  at  one  time  made  provision 
in  his  will  for  its  payment,  or  that  he  afterwards  revoked 
such  provision.  By  reason  of  the  death  of  both  Leigh  and 
his  wife,  and  of  the  pastor  of  the  church  and  of  Sessions,  who 
drew  the  paper,  as  well  as  by  reason  of  the  departure  or  ab- 
sence of  others  who  might  be  able  to  throw  some  light  upon 
the  transaction,  there  is,  as  we  have  before  noted,  an  entire 
absence  of  direct  evidence  concerning  it,  unless  it  be  in  the 
recollection  of  the  pastor's  widow,  who  remembers  that  her 
husband  brought  the  note  to  their  home  about  the  time  it  was 
made,  and  that  it  was  then,  or  soon  after,  delivered  to  the 
proper  officer  of  the  church,  and  has  ever  since  been  held  by 
or  for  the  church.  Some  side  light  is  afforded  by  evidence 
that  Leigh  was  a  member  or  adherent  of  the  church ;  that  he 
had  shown  an  active  interest  in  the  building  of  a  house  of 
worship;  that  the  burden  of  debt  thereby  incurred  had  not 
been  fully  removed  from  the  church  at  the  time  the  note  was 
given;  that  he  took  an  active  part  in  soliciting  and  raising 
money  for  this  enterprise;  and  by  the  fact  that  the  record 
is  barren  of  any  testimony  that  he  ever  demanded  a  return  or 
cancellation  of  the  note,  or  notified  the  church  of  any  pur- 
pose to  repudiate  the  obligation  which  he  had  thereby  as- 
sumed. In  so  far  as  this  testimony  has  any  bearing  upon 
the  issues  joined,  it  tends  to  strengthen  the  presumption  of 
consideration  rather  than  to  rebut  it.  A  church  society'  is  a 
voluntary  organization,  whose  members  a!te  associated  to- 
gether not  only  for  religious  exercises  but  also  for  the  pur- 
pose of  maintaining  and  supporting  its  ministry  and  pro- 
viding the  conveniences  of  a  church  home  and  promoting  the 
growth  and  efficiency  of  the  work  of  the  general  church  of 
which  it  forms  a  co-ordinate  part.  No  one  member  can,  or  is 
expected  to,  bear  all  the  financial  burdens  of  the  society; 
there  are  no  public  rates  or  taxes  which  it  can  rely  upon  for 
this  purpose ;  but  all  are  supposed  to  unite,  each  with  the  other 
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contributing  his  share  in  some  reasonable  proportion  to  his 
ability  to  pay.  The  promise  of  a  member  or  friend  of  the 
society  to  pay  a  stated  sum  in  aid  ot  the  common  purpose  is 
not,  in  any  just  sense,  the  promise  to  make  a  mere,  gift.  Eacn 
member  or  adherent,  whether  rich  or  poor,  gives  or  pays  not 
alcme  in  consideration  of  the  benefits  to  be  derived  from  the 
maintenance  of  the  church  and  promoting  its  effective  work, 
but  each  makes  his  promise  or  subscription  upon  the  faith 
that  others  will  unite  with  him  in  carrying  the  financial  bur- 
den, and  with  the  expectation  that  his  example  in  this  respect 
will  stimulate  or  induce  others  to  give  similar  assistance.  It 
is  not  unreasonable^  therefore,  to  say  that  the  unconditional 
written  promise  of  a  member  to  pay  a  stated  sum  of  money 
to  the  church  to  which  he  is  at  least  morally  pledged  to  ren- 
der service  and  support,  carries  with  it  a  presumption  of 
consideration,  in  addition  to  the  presumption  attaching  gen- 
erally to  every  written  promise  to  pay.  Such  is  the  clear  ef- 
fect of  the  decision  in  Collier  v.  Baptist  Ed,  Society,  8  B. 
Mon.  (Ky.)  68.  Quite  in  point,  too,  is  the  case  of  Trustees 
V.  Cowls,  6  Pick.  (Mass.)  427,  where  it  is  held  that  a  sub- 
scriber to  the  support  of  a  school  could  not  avoid  his  prom- 
ise to  pay  by  a  plea  of  want  of  consideration.  The  court 
there  holds  that,  while  it  was  true  that  the  subscriber  received 
no.  financial  consideration  to  himself,  yet  it  was  sufficient  to 
create  a  consideration  that  the  party  to  whom  the  money  was 
to  be  paid  assumed  an  obligation  to  apply  the  money  to  the 
purposes  for  which  it  was  given.  True,  there  is  in  this  case 
no  direct  evidence  that  this  note  was  given  in  aid  of  a  fund 
to  pay  off  the  debts  of  the  plaintiff  church,  or  that  it  was 
used  as  an  inducement  to  others  to  join  in  such  enterprise, 

or  that  any  other  specifically  named  person 

*'  den'ofp«)of ?'"   rclicd  thcrcon  or  was  thereby  induced  to  con- 

conSderation'     tribute  or  subscribc;  but,  on  the  other  hand, 

from  writing.  .  .  ,  ,  ,  . 

there  is  no  evidence  that  such  was  not  its 
origin,  use  or  purpose.    The  burden  of  showing  that  the  note 
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was  not  given  for  this  or  any  other  legitimate  consideraticNi 
was  upon  the  defendant,  and  we  find  nothing  whatever  in  the 
record  to  justify  that  eoncluaion. 

It  is  finally  argued  for  appeUee  that  the  trial  court's 

finding  that  there  was  no  consideration  for  the  note  should 

be  given  the  effect  of  a  verdict  by  the  jury,  and  that  this 

7.  APPEAL  AND  ER-  ^^^^  ^^  bouud  thereby.    The  point  would  not 

ftLctsrverdicis     ^  without  merit  if  the  record  disclosed  any 

totai^absenceof   testimony    to   support  the  finding.     In  the 

evidence :  effect.      ,  ^  r.  -  -a-l        ^i_  _a  i 

absence  of  such  support,  neither  the  court  s 
finding  nor  the  verdict  of  a  jury  is  immune  against  challenge 
on  appeal.  The  mistake  of  the  appellee  in  argument,  and  of 
the  trial  court  in  its  findings  is  in  the  failure  to  give  due 
effect  to  the  presumption  of  consideration  in  the  paper  sued 
upon,  and,  in  effect,  erroneously  shifting  upon  plaintiff  the 
burden  which  the  law  places  -upon  the  defendant. 

The  appeal  in  this  case  is  not  from  an  order  refusing  a 
new  trial,  and  our  conclusions  upon  the  law  dispose  of  every 
issue  joined  in  the  pleadings.    The  record  presents,  therefore, 

a  proper  case  in  which  we  may  reverse  vrith- 
^'  ^^^"^er^Si^"   out  order  for  new  trial  (Code  Supp.,  1913, 

peremptory  dl-      „      ..         ^io/\\ 
reotionasto  ScctlOn  4139). 

Judgment. 

The  judgment  below  is  reversed  and  the 
cause  remanded  to  the  district  court,  with  directions  to  enter 
judgment  allowing  plaintiff's  claim  against  the  estate  of  John 
B.  Leigh  for  the  amount  of  the  note  with  interest  from  the 
date  of  the  rejection  of  such  claim  by  the  executor,  and  for 
costs. — Reversed  and  remanded  for  jvdgmewt. 

Gaynor,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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F.  L.  Holleran  et  al.,  Appellees,  v.  H.  J.  Toenninosbn  et  sL, 

Appellants. 

TAXAnON:  Lien— Lobb  of  Lien— Failnre  to  Bring  FoYwaid  Ddin- 
qoiMit  Tax.  Failure  of  the  county  treasurer  to  bring  forward  on 
the  tax  books  a  delinquent  tax  against  real  estate  automatically 
removes  the  lien  and  the  right  to  sell  the  property  for  sucih  tatPy 
even  though  in  subsequent  years  the  tax  is  brought  forward. 
So  held  as  to  municipal  assessments  for  paving.  (Sec.  1389>d, 
Code  Supp.,   1913.) 


Appeal  from  Clinton  District  Court. — J.  L.  Horan,  Judge. 

Saturday,  January  20,  1917. 

The  opinion  states  the  case. — Affirmed. 

W.  E,  Hayes,  A.  A.  Woolfsperger,  L.  F.  Sutton,  for  ap- 
pellants. 

F,  L.  Holleran,  for  appellees. 

Weaver,  J. — The  facts  involved  in  this  litigation  are 
somewhat  complicated,  and  are  at  some  points  obscurely 
stated  in  the  record,  but  do  not  seem  to  be  in  serious  dispute. 

Briefly   as  practicable,  they  are  as  follows: 
iieniio^sof       On  May  30,  1893,  the  city  council  of  Lyons, 

lien :  failure  to  ,  ,      .    .         ..         »  ^^*    . 

bring  forward     now  a  compoucnt  part  of  the  city  of  Clinton, 

delinquent  tax. 

ordered  the  paving  of  South  Sixth  Street  in 
that  city,  and  the  cost  thereof  was  specially  assessed  upon 
abutting  property,  of  some  of  which  plaintiff  and  interven- 
ers are  owners.  The  property  on  which  the  assessments  were 
levied  constituted  what  is  known  in  the  record  as  District 
No.  3.  The  city  pursued  the  plan  of  making  assessments 
payable  in  installments,  and  on  faith  of  such  levy  issued 
bonds  payable  from  the  proceeds  of  such  assessments.  Prior 
to  tiie  year  1896,  Charles  Osbom  and  other  owners  of  prop- 
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erty  subjected  to  such  assessments  instituted  an  action  in 
equity  in  the  district  court  of  Clinton  County,  to  have  the 
same  adjudged  illegal  and  void,  and  to  forever  enjoin  and 
restrain  the  collection  thereof.  To  this  action,  the  city  and 
its  council  and  treasurer  were  made  defendants,  and  appeared 
and  contested  the  same.  On  March  2,  1896,  a  decree  was  en- 
tered in  said  action  finding  the  assessments  null  and  void  and 
granting  the  relief  prayed.  An  appeal  was  prosecuted  to 
this  court  and  the  decree  of  the  district  court  affirmed,  De- 
cember 18,  1897.  Oshom  v.  City  of  Lyons,  104  Iowa  160. 
Some  or  all  of  the  bonds  referred  to  issued  by  the  city  were 
negotiated,  and  came  into  the  ownership  of  the  Burlington 
Savings  Bank  of  Vermont.  In  the  year  1902,  said  bank  be- 
gan an  action  in  the  district  court  of  the  United  States  for 
the  northern  district  of  Iowa  against  the  city  of  Clinton, 
naming  as  codefendants  therein  the  individual  owners  of 
property  in  said  District  No.  3.  In  that  action  a  decree  was 
rendered  against  the  city  of  Clinton  for  $7,072.21,  to  be  paid 
in  five  equal  annual  installments,  with  interest  and  costs. 
Said  decree  was,  however,  made  subject  to  the  condition 
expressed  therein,  that  the  amount  of  said  recovery  therein 
provided  for  against  the  city  should  be — 

*  *  Payable  only  out  of  a  fund  to  be  raised  from  a  tax  to 
be  assessed  and  levied  by  the  city  council  of  the  city  of  Clin- 
ton upon  the  real  estate  abutting  upon  Sixth  Street  in  the 
former  city  of  Lyons,  now  annexed  and  incorporated  in  the 
city  of  Clinton,  extending  from  the  intersection  of  Main 
Street  in  said  former  city  of  Lyons  south  to  the  south  line  of 
the  incorporated  limits  of  the  former  city  of  Lyons  (now  Clin- 
ton), being  the  property  abutting  upon  and  benefited  by  the 
street  improvement  in  Paving  District  No.  3,  in  said  former 
city  of  Lyons,  such  assessment  to  be  so  levied,  within  ninety 
days  from  the  date  hereof,  and  made  in  proportion  to  the 
feet  frontage  on  such  street,  provided,  however,  the  whole 
or  any  part  of  said  assessment  may  be  paid  without  interest 
by  said  abutting  property  holders  within  sixty  days  from  the 
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date  of  said  assefisment.  All  payments  heretofore  made  by 
any  of  siaid  abutting  property  owners  shall  be  taken  as  full 
or  partial  payment,  as  the  case  may  be,  of  the  assessment 
levied  against  them." 

Thereafter,  in  October,  1902,  after  notice  to  the  prop- 
erty owners,  but  not  within  the  period  of  90  days,  the  city 
council  did  proceed  to  levy  a  special  assessment  on  the  prop- 
erty in  District  No.  3,  as  directed  in  the  decree  of  the  Fed- 
eral court.  The  assessment  was  made  payable  in  five  install- 
ments, the  last  falling  due  in  the  year  1906.  A  considerable 
proportion  of  the  property  owners  have  never  paid  these  as- 
sessments. In  October,  1908,  the  city  treasurer,  at  the  direc- 
tion of  the  city  council,  certified  the  unpaid  assessments  to 
the  county  treasurer,  to  have  collection  thereof  made  or  en- 
forced. The  county  treasurer  entered  the  same  on  the  tax 
list  for  1908  and,  at  the  tax  sale  following,  offered  the  prop- 
erty for  sale  without  securing  bids  therefor.  In  making  up 
the  tax  books  for  the  following  year,  1909,  the  delinquent  as- 
sessments, including  those  here  in  controversy,  were  not  car- 
ried forward  into  such  books,  as  required  by  the  statute.  Code 
Section  1389,  nor  were  they  advertised  or  offered  for  sale 
that  year.  In  the  year  1910,  and  again  in  1911,  said  assess- 
ments were  brought  forward  upon  the  tax  books,  but  the 
property  was  not  sold,  for  want  of  bidders.  In  1912,  the 
property  was  again  offered  for  sale,  and  struck  off  to  L.  F. 
Sutton,  or  to  him  as  agent  for  A.  A.  Woolfsperger.  This  ac- 
tion was  thereupon  begun  in  equity  to  restrain  the  issuance 
of  certificates  of  such  tax  sale  to  the  purchaser  or  purchasers, 
and  to  quiet  the  title  of  the  property  owners  against  further 
claim  of  right  or  lien  under  or  by  virtue  of  such  alleged 
assessment  or  tax.  This  petition  is  based  upon  several 
grounds,  among  which  are:  (1)  That  the  Federal  court  was 
without  jurisdiction  to  enter  the  decree  requiring  such  special 
assessments  to  be  made;  (2)  that  the  assessments  were  never 
certified  to  the  county  auditor  by  the  city  clerk,  as  provided 
by  law  (Code  Section  902),  but  by  the  city  treasurer,  whose 
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act  in  80  d6ing  was  without  authority  and  of  no  effect;  (3) 
that,  by  the  failure  to  bring  forward  the  delinquent  assess- 
ments upon  the  tax  books  for  the  year  1909,  the  lien  thereof 
became  extinct,  and  a  subsequent  sale  of  the  property  there- 
for was  invalid;  and  (4)  that,  as  payment  of  these  assess- 
ments fell  due  in  installments  covering  the  years  1902  to 
1906,  all  had  been  due  and  payable  more  than  five  years  at 
the  time  of  the  sale  in  1912,  and  their  collection  was  barred 
by  the  statute  of  limitations.  It  is  unnecessary  to  set  out  the 
answer,  as  the  arguments  of  counsel  are  made  to  turn  upon 
the  soundness  of  the  legal  propositions  advanced  by  plaintiff 
upon  the  facts  already  recited,  as  to  which  there  is  no  con- 
troversy. On  the  trial  below,  the  court  found  against  plain- 
tiff on  the  matter  of  jurisdiction  in  the  Federal  court  to  order 
the  assessment,  and  upon  the  sufficiency  of  the  certification 
by  the  city  treasurer;  but  sustained  the  other  two  proposi- 
tions, grounded  upon  the  failure  to  bring  the  delinquent  as- 
sessments forward  upon  the  tax  books  of  1909,  and  upon  the 
failure  to  make  the  collection  or  the  sale  of  the  property 
within  five  years  after  the  assessments  were  due  and  payable. 
While  there  may  be  fair  room  for  argument  whether  the  juris- 
diction of/  the  Federal  court  was  suflSciently  broad  to  author- 
ize it  to  order  or  require  the  city  to  levy  a  special  assessment 
on  property  within  its  limits  otherwise  than  in  the  manner 
provided  by  the  laws  of  the  state,  and  while  it  is  by  no  means 
free  from  doubt  that  a  certification  of  the  assessments  by  the 
city  treasurer  to  the  county  auditor,  instead  of  by  the  city 
clerk,  as  the  law  provides,  is  a  negligible  irregularity,  yet, 
having  reached  the  conclusion  that  the  court  was  right  in 
sustaining  the  plaintiff's  contention  in  other  respects,  we 
shaU  pass  those  questions  without  decision.  Upon  the  effect 
of  the  statute  of  limitations,  as  well  as  of  the  failure  to  bring 
forward  the  delinquent  assessments  upon  the  tax  books,  the 
case  of  Fitzgerald  v.  City  of  Sioux  City,  125  Iowa  396,  403, 
would  seem  to  be  decisive.  The  statute  which  makes  it  the 
duty  of  the  treasurer  to  bring  forward  delinquent  taxes  pro- 
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vides  that,  unless  such  tax  is  so  brought  forward  and  entered, 
it  shall  cease  to  be  a  lien  upon  the  real  estate  upon  which  the 
same  was  levied.  Code  Section  1389.  The  admitted  failure 
in  this  respect  operated,  therefore,  to  automatically  remove 
the  lien,  and,  the  lien  once  lost,  the  right  and  authority  to 
sell  the  property  for  its  enforcement  was  lost  with  it.  The 
fact  that  in  a  subsequent  year  the  county  treasurer  assumed 
to  again  enter  the  assessment  upon  his  books  against  the  prop- 
erty could  not  operate  to  restore  to  life  a  lien  which,  by  the 
terms  of  the  statute,  had  theretofore  ceased  to  exist.  The 
case  of  Fisk  v.  City  of  Keokuk,  144  Iowa  187,  cited  and  relied 
upon  by  appellant,  decides  an  issue  arising  upon  the  con- 
struction of  the  special  charter  of  the  city  of  Keokuk,  and  has 
no  bearing  upon  the  case  before  us.  We  are  satisfied  with 
the  result  reached  by  the  trial  court,  and  the  decree  appealed 
from  is — Affirmed, 

Gatnor,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Iowa  Windmill  &   Pump   Company,   Appellant,  v.   C.   A. 

BuRRis,  Appellee. 

JUDGMENT:       Setting     Aside — Expiration     of     Term — ^Biistaken 

1  Assumption  of  Default.  Judgments  may  be  set  aside  on  motion 
subsequent  to  the  term  at  which  entered^  when  such  judgment  is 
entered  on  the  mistaken  assumption  that  defendant  is  in  default. 
Section   3790,   Code,    1897. 

FJiEADINO:     DefavQt  for  Want  of— Wliat  Oonstitates.    Defendant 

2  who,  to  an  unverified  petition,  files  an  unverified  answer  and 
counterclaim,  is  not  placed  in  default  by  the  subsequent  veri- 
fication of  the  petition,  and  defendant's  neglect  to  then  verify 
his  answer  and  counterclaim,  especially  when  plaintiff's  motion 
for  more  specific  statement  was  on  file  and  undisposed  of  at 
the  time. 

PIiEADING:     Verification— Failure  to  Verify  Does  Not  Constitate 

3  Default.  It  is  suggested  that  a  naked  failure  to  verify  a  plead- 
ing does  not  place  the  pleader  in  default.  Section  3588,  Code, 
1897. 
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Appeal  from  Cedar  Rapids  Superior  Court. — Ghabuss  B. 

Bobbins,  Judge. 

Saturday,  January  20,  1917. 

Appeal  by  plaintiff  from  the  order  of  the  trial  court  set- 
ting aside  a  default  and  judgment  entered  thereon  against 
the  defendant.  The  material  facts  are  stated  in  the  opinion. 
^-Affirmed. 

James  H.  RoiJirock  and  0.  N,  Elliott,  for  appellant. 
Ring  &  Hann,  for  appellee. 

Weaver,  J. — This  action  at  law  was  b^n^  October  29, 
1914,  for  the  recovery  of  an  amount  claimed  to  be  due  plain- 
tiff upon  a  contract  for  installing  a  heating  plant  in  the  house 
1  Judgment  •  set-  ^^  defendant.  An  answer  was  filed  Decem- 
pirluolfof^''"'  ber  23,  1914,  denying  the  alleged  indebted- 
asBumptioif  of "  ness  and  setting  up  a  counterclaim.  A  mo- 
tion by  plaintiff  for  more  specific  statement 
was  then  filed,  and  this  motion  stood  awaiting  submission. 
On  January  19,  1915,  the  cause  was  continued  by  stipulation. 
On  March  17,  1915,  plaintiff  amended  its  petition  by  adding 
thereto  an  affidavit  of  verification.  On  March  27,  1915,  the 
plaintiff  took  a  default  against  the  defendant  on  the  theory 
that  it  was  entitled  thereto  because  defendant  had  failed  to 
verify  his  answer.  Judgment  was  ordered  on  the  default, 
but  not  entered  on  the  record  until  a  later  date.  On  April 
26,  1915,  defendant  filed  a  motion  to  set  aside  the  default, 
showing  in  support  thereof  that  his  answer  was  on  file  at  and 
before  the  time  such  default  was  taken ;  that  defendant  was 
not  in  fact  in  default  because  plaintiff's  motion  for  a  more 
specific  statement  was  still  standing  awaiting  hearing  and 
ruling ;  and  that,  on  the  date  of  filing  said  motion  to  set  aside 
the  default,  no  judgment  entry  had  yet  been  altered  against 
the  defendant.    It  was  further  alleged  that  the  default  was 
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entered  so  near  the  end  of  the  March  term  of  the  court  that 
no  opportunity  was -given  defendant  to  move  to  set  it  aside 
until  the  April  term.  The  plaintiff  resisted  the  motion,  de- 
nying some  of  the  allegations  made  in  support  of  it,  and  urg- 
ing that  the  court  was  without  authority  to  consider  the  mo- 
tion because  it  was  not  filed  during  the  March  term,  1915. 
The  trial  court  sustained  the  motion,  vacated  the  judgment 
and  set  aside  the  default. 

That  the  setting  aside  of  a  default  is  a  matter  very 
largely  in  the  discretion  of  the  trial  court,  and  will  not  be 
.  interfered  with  on  appeal  except  upon  a  clear  showing  of  an 
abuse  of  such  discretion,  is  too  well  settled  to  require  citation 
of  authorities.  Plaintiff  does  not  seriously  contest  this  prop- 
osition, but  plants  its  demand  for  a  reversal  chiefly  upon  the 
ground  that,  this  default  having  been  granted  at  the  March, 
1915,  term  of  the  trial  court,  the  authority  of  that  court  to 
entertain  such  motion  ceased  with  the  end  of  that  term ;  and, 
the  motion  to  set  aside  not  having  been  filed  until  the  April, 
1915,  term,  the  order  sustaining  it  was  entered  without  juris- 
diction, and  is  therefore  void.  This  position  is  taken  in  reli- 
ance upon  Code  Section  3790,  which,  after  providing  that  a 
default  may  be  set  aside  upon  showing  of  reasonable  excuse 
therefor,  adds  a  condition  that  the  application  to  set  aside 
must  be  made  at  the  term  in  which  the  default  was  entered. 
We  are  of  the  opinion,  however,  that  the  statute  so  cited  does 
not  cover  the  case  with  which  we  have  here  to  deal,  and  that 
it  was  within  the  power  and  authority  of  the  court,  even  at  a 
subsequent  term,  to  consider  the  question  whether  the  de- 
fendant was  actually  in  default.  If,  upon  such  inquiry,  the 
court  found  that  defendant  was  improperly  declared  to  be 
in  default  when  in  fact  he  was  not,  and  that  he  moved  to  set . 
aside  promptly  on  discovering  the  entry  which  had  been  made 
against  him,  the  court  was  well  within  its  jurisdiction  in  set- 
ting it  aside.  The  restriction  requiring  that  a  motion  to  set 
aside  a  default  must  be  made  at  the  same  term  applies  only 
when  the  party  against  whom  it  is  entered  is  actually  in  de- 
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fault.  In  such  case,  the  £(^tting  aside  of  the  default  is  an  act 
of  grace  or  favor  to  be  granted  only  upon  showing  of  suffi- 
cient excuse  for  the  party's  failure  to  appear  or  plead,  and 
it  is  not  unjust  that  he  be  required  to  move  within  the  temi. 
But  where  he  is  not  in  fact  in  default,  and  such  entry  has 
been  mistakenly  or  wrongfully  made  against  him  in  his  ab- 
sence, and  he  acts  promptly  on  being  informed  thereof,  it 
would  work  a  gross  miscarriage  of  justice  to  hold  that  he  may 
not  be  relieved  from  the  effect  of  the  erroneous  order  so 
made  to  his  prejudice.  Messenger  v.  Marsh,  6  Iowa  491, 493 ; 
Boals  V,  Shules,  29  Iowa  507,  508 ;  United  States  BoUing  Stock 
Co.  V.  Potter y  48  Iowa  56,  66 ;  Brandt  v.  Wilson,  58  Iowa  485, 
486;  First  Nat.  Bank  v.  Flynn,  117  Iowa  493,  495;  Cooper  v. 
Dlsbrow,  106  Iowa  550. 

That  the  defendant  was  not  in  default,  we  think  is  quite 
apparent  from  the  record.    He  had  made  a  regular  and  timely 
appearance  to  the  action,  and  had  filed  an  answer  and  coun- 
2  Pleading  •  de-     tcrclaim.  To  this,  the  plaintiff  had  responded 
S"  what  c<M?-      ^^  a  motion  to  require  a  more  specific  state- 
stitutes,  ment  in  said  pleading.    That  motion  was  still 

standing,  awaiting  hearing  and  submission.  He  could  right- 
fully await  such  ruling,  and  if  it  was  against  him,  he  would 
have  had  until  noon  of  the  following  day  to  amend  or  elect 
to  stand.  He  could  not  be  deprived  of  that  right  by  the  act 
of  the  plaintiff  in  adding  a  verification  to  the  petition.  A 
party  is  in  default  only  where  he  fails  to  file  or  amend  his 
pleading  within  the  time  fixed  by  law,  or  by  rule  or  order 
of  the  court;  or  if,  having  pleaded,  his  pleading  has,  on  de- 
murrer or  motion,  been  decided  insufficient,  or  is  stricken  out, 
and  he  fails  to  further  plead,  as  required  by  the  rules  or 
order  of  the  court,  or  if  he  withdraws  his  pleading  without 
leave  to  replead.  Code  Section  3788.  Under  no  phase  of  this 
statutory  definition  was  defendant  in  default.  The  case  of 
B't^andt  v.  Wilson,  58  low^a  485,  is  quite  in  point.  There,  a 
motion  to  make  the  petition  more  specific  had  been  filed  and 
confessed,  and  question  arose  as  to  the  time  when  defendants 
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could  thereafter  be  held  in  default.  It  appeared  that  plain- 
tiff confessed  the  motion  by  filing  an  amendment  to  the  peti- 
tion on  the  third  day  of  the  term,  but  the  case  was  not  called 
•up  nor  entiy  made  by  the  court  until  the  fourth  day  of  the 
term.  The  default  was  taken  on  the  morning  of  the  fifth 
day.  The  court  held  that  the  defendant  had  the  right  to 
consider  the  motion  as  having  determined  when  thie  court 
made  its  entry  on  the  fourth  day  of  the  term,  and  therefore 
the  default  taken  on  the  morning  of  the  fifth  day  was  prema- 
ture and  unwarranted. 

Even  if  the  motion  for  more  specific  statement  had  not 
been  interposed  in  this  case,  we  very  much  doubt  whether  the 
plaintiff  could  rightfully  demand  a  default  because  of  de- 
fendant's failure  to  iEunend  his  answer  by  a 
'  verification:        Verification.    When  filed,  no  verification  was 
does  not  oon-      i^equircd,  and,  so  long  as  it  stood  without  or- 

sUtuto  default       ,  '  .,  ,       ,  ,     , 

der  of  court  striking  or  holding  it  bad  on 
motion  or  demurrer,  he  was  not  in  default.  True,  there  is 
a  case  {WUson  v.  Preston,  15  Iowa  246)  cited  by  plaintiff 
where  a  petition  was  amended  by  verification  after  answer, 
and  a  default  ent^^  against  defendant  for  failure  to  amend 
his  answer  was  sustained,  with  little  or  no  suggestion  in  the 
opinion  as  to  the  grounds  relied  upon  for  the  decision.  So 
far  as  we  have  been  able  to  find,  it  has  never  since  been  cited 
as  a  precedent  upon  that  point.  On  the  other  hand,  we  think 
it  has  been  the  general  practice  and  understanding  that,  with 
an  answer  on  file  which  has  not  been  assailed  by  demurrer  or 
motion,  a  default  is  not  allowable,  but  that,  before  default 
can  properly  be  entered,  the  pleading  interposed  must  be 
withdrawn  or  stricken  or  otherwise  disposed  of.  See,  as 
more  or  less  in  point,  Markey  v.  Mettler,  1  Iowa  528 ;  Burling- 
ton  &  M,  B,  B.  Co,  v.  Marchand,  5  Iowa  468 ;  Wolff  v,  Hageiir 
sick,  10  Iowa  590 ;  Mallory  v.  Sailing,  48  Iowa  699 ;  Bxcsli  v. 
Bush,  46  Iowa  648.  Indeed,  we  see  no  reason  why  the  case  does 
not  fall  within  the  scope  of  the  statute  which  provides  that: 
'*If  a  pleading  is  not  duly  verified,  it  may  be  stricken 
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out  on  motion ;  but  such  defect  will  be  waived  if  the  other 
party  responds  thereto,  or  proceeds  to  trial  without  such 
motion/'    Code  Section  3588. 

The  foregoing  sufficiently  indicates  our  conclusion  that 
defendant  never  was  in  default ;  that,  such  being  the  case,  his 
rights  in  the  premises  are  not  limited  by  the  restrictions  found 
in  Code  Section  3790;  and  that  the  court  acted  within  its 
jurisdiction  in  re^opening  the  case  and  giving  the  appellee 
opportunity  to  make  his  defense,  if  any  he  has. 

No  reversible  error  being  shown,  the  judgment  or  (urder 
appealed  from  is — Affirmed. 

Gaynob,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Allison  W.  Jackman  et  al,  Appellees,  v.  Jackman  Hebrigk 

et  al.,  Appellants. 

WILLS:     Oonstniction — Operative  Effect  on  Landfr— Lex  Lod  Bel 

1  Sits.  As  to  real  property,  the  operative  effect  of  a  wUl  and 
the  rights  of  parties  thereunder  must  be  determined  by  the  laws 
of  the  state  i^^here  the  real  property  is  situated,  irrespedice  of 
the  2aii>9  of  the  8ta4e  where  the  toill  was  executed  and  vohere 
testator  resided. 

PRINCIPLE  APPLIED:  A  resident  of  New  Hampshire  exe- 
cuted his  will  in  1873.  He  devised  lands  in  Iowa  and  other 
states.  He  devised  a  life  estate  in  all  his  property  to  his 
wife.  Had  the  lands  in  Iowa  been  situated  in  New  Hampshire, 
the  wife  would  not  have. been  entitled  to  dower  therein.  Testator 
died  in  1877,  still  ^  resident  of  New  Hampshire.  His  will  was 
probated  in  said  state  in  1877,  and  in  Iowa  in  1914.  H^d,  the 
operative  effect  of  the  will,  as  to  the  Iowa  lands,  must  be  governed 
by  the  1873  Code  of  Iowa  (Sees.  2440,  2462),  and  that  thereunder 
the  wife  became  vested  with  her  distributive  one  third. 

DOWEB:    Bight  of  Surriviag  Spouse— Taldiig  XTndor  Both  Will  and 

2  Statute*  A  widow^  on  the  death  of  her  husband,  became  vested, 
under  the  Code  of  1873  (Sees.  2440,  2452),  with  her  one-third 
distributive  share  in  the  real  estate  of  her  husband,  notwith- 
standing the  will  of  the  husband  devising  her  a  life  estate  in  aU 
his  property,  without  other  words  of  limitation  or  condition. 
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WIUiS:    £l6ctioii— Election  Between  Devise  and  DlBtdlintive  Share. 

3  Assuming,  arguendo,  that  a  widow,  under  Code,  1873  (Sees.  2440, 
2462),  was  put  to  an  election  whether  she  would  take  the  devise 
of  a  life  estate  in  lieu  of  her  distributive  share,  such  election 
is  not  established  by  showing:  .  (a)  that  until  her  death  she 
enjoyed  the  benefits  of  such  life  estate;  (b)  that  until  her  death 
she  acted  as  executor  of  her  husband's  estate;  and  (c)  that  after 
her  death  her  execfutors  filed,  in  a  foreign  state,  and  in  a  non- 
probate  court,  and  in  some  proceeding  the  nature  of  whidi  is  not 
showu,  an  alleged  statement  of  account  of  the  widow  as  executor 
of  her  husband 's  estate,  tending  to  show  that  she  took  under  the 
will  and  not  under  the  statute,  such  latter  act  not  being  a 
matter  of  record  made  by  her, 

WILLS:  Election — ^Election  Between  Devise  and  Distritative  Share — 

4  Estoppel.  The  conduct  of  a  widow  in  enjoying,  during  her  life- 
time, the  benefits  of  a  life  estate  in  real  estate^  under  her  hus- 
band's  will,  does  not  work  an  estoppel  on  her  devisees  to  assert 
that  the  widow  became  vested,  under  the  Code  of  1873  (Sees. 
2440,  2452),  with  a  fee  simple  title  to  one  third  of  the  husband's 
real  estate  as  a  distributive  share. 

PLEADING:  Amendments— Amendment  After  Decree— Partition.  In 

5  partition  proceedings,  amendments  claiming  a  larger  share  in  the 
property  than  claimed  in  the  original  petition,  are  allowable  even 
after  interlocutory  decree  filing  the  relative  shares  in  accordance 
with  the  original  petition;  and,  in  the  light  of  such  amendment, 
the  court  may,  in  th^  interest  of  justice,  set  aside  such  decree 
and  open. up  the  hearing  on  the  enlarged  prayer. 

JUDGMENT:      Setting   Aside— Sufficiency   of   Showing— Mistake — 

6  Negligence.  A  decree  may  be  set  aside  even  though  the  mistake 
which  necessitated  the  application  to  set  aside  might  have  been 
avoided,  and  even  though  there  was  some  measure  of  negligent 
delay  in  making  the  application  after  the  mistake  was  discerned. 

Appeal  from  KossutJi  District  Court. — ^D.  P.  Coylb,  Judge. 

Saturday,  January  20,  1917. 

This  is  an  action  in  equity,  to  partition  about  900  actes 
of  land  situated  in  Iowa  in  the  counties  of  Kossuth,  Hum- 
boldt, Webster  and  Pocahontas,  formerly  owned  by  David  K. 
Jackman,  who  died  testate  on  July  16,  1877,  a  citizen  of  the 
state  of  New  Hampshire.     The  will  was  executed  in  that 
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state  May  30,  1873.  The  will  of  the  widow,  Seraphina  B. 
Jackman,  was  executed  in  September,  1908.  Two  codicils  to 
her  will  were  executed,  in  1910  and  1913.  As  we  understand 
it,  her  will  and  the  codicils  were  executed  in  the  state  of  New 
York,  of  which  state  she  was  a  resident,  and  she  did  not  re- 
marry. The  questions  urged  by  appellants  on  the  appeal  are 
whether,  under  the  facts  in  the  ease,  Seraphina  B.  Jackman, 
also  referred  to  in  the  record  as  S.  R.  Jackman,  widow  of 
David  K.  Jackman,  under  whose  will  the  rights  of  the  parties 
arise,  took  only  a  life  estate  in  the  land  in  question,  or 
whether,  in  addition  to  the  life  estate  devised  by  her  hus- 
band s  will,  she  took  also  a  one- third  dower  interest  in  the 
lands,  which  her  devisees  can  now  claim.  The  widow  died 
testate  January  23,  1914.  Plaintiffs  claim  that  she  took  one 
third  of  the  land  in  controversy  in  addition  to  the  life  estate 
provided  for  her  by  the  will,  and  that,  by  her  will,  this  one 
third  was  given  to  the  plaintiffs.  The  issues  were  decided  in 
accordance  with  plaintiff's  contention,  and  partition  by  sale 
was  ordered.    The  defendants  appeal. — Affirmed. 

Herrick  c&  Henrick,  for  appellants. 

Sullivan  A  McMdhon  and  E.  A.  dk  Wy  H,  MorUiig,  for 
appellees. 

Preston,  J. — We  have  already  stated  briefly  the  claim 
of  plaintiffs.  The  answer  of  defendants  claims  that  Mrs. 
Jackman,  the  widow,  took  a  life  estate  only,  and  that  the 

remainder  went  to  the  devisees  in  the  will  of 

^'  strucuoS^'op-      David  K.  Jackman.     The  answer  further  al- 

on  lands :  lex       Icgcs  that  Mrs.  Jackman  acted  as  executrix 

locireisit<B,  *  i         i       i        i  •        .-ii  *        •  *  i 

of  her  husband  s  will  up  to  the  time  of  her 
death,  and  during  that  time  never  made  any  claim  to  any 
interest  other  than  the  life  estate,  and  during  that  time  re- 
ceived all  the  rents  and  profits ;  that,  when  the  will  of  David 
K.  Jackman  was  made,  he  was  a  citizen  of  New  Hampshire, 
and  that,  under  the  law  of  New  Hampshire,  his  widow  was 
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not  entitled  to  dower  in  this  land,  and  that  the  will  should 
be  construed  according  to  the  laws  of  New  Hampshire;  that, 
in  the  original  petition  herein,  the  will  was  construed  as  not 
covering  any  interest  in  the  widow  other  than  the  life  estate, 
and  that  a  decree  was  obtained  thereon,  and  that  the  plain- 
tiffa  are  thereby  estopped;  that  the  plaintiffs  Allison  W. 
Jackman  and  Frank  Hasbrouck,  executors  of  the  will  of  the 
widow,  charged  against  the  defendants  their  full  proportion- 
ate  share  of  their  expenses  connected  with  the  Iowa  land,  and 
that  plaintiffs  are  estopped.  In  plaintiffs'  reply,  they  allege 
that  the  original  petition  was  drawn  by  plaintiffs'  attorneys 
on  inadequate  information,  without  knowledge  of  the  will  of 
the  widow,  and  that,  because  of  their  mistake,  the  interlocu- 
tory decree  thereon  was  vacated  by  the  court,  and  that  plain- 
tiffs' attorneys  had  no  authority  to  file  a  pleading  which 
would  in  any  way  waive  or  modify  the  plaintiffs'  interests  in 
the  property. 

There  is  but  little,  if  any,  conflict  in  the  testimony,  al- 
though there  is  some  controversy  as  to  the  competency  of 
some  of  the  evidence.  Some  of  the  persons  named  in  the  will 
of  Mr.  Jackman  have  since  deceased,  but  it  is  unnecessary  to 
a  determination  of  any  question  raised  here  to  set  out  their 
heirs  or  their  wills.  Some  of  the  parties  are  husbands  and 
wives  of  those  interested  in  the  estate. 

The  will  of  David  K.  Jackman  was  admitted  to  probate 
in  New  Hampshire,  August  13,  1877,  and  in  Kossuth  County, 
Iowa,  September  14,  1914.  Hp  died  seized  of  lands  in  the 
states  of  New  Hampshire,  Pennsylvania,  Illinois  and  Iowa. 
His  will  provides: 

"I.  I  give,  devise  and  bequeath  all  my  real  and  per- 
sonal estate  of  every  kind  and  description  wherever  found 
and  however  situate  to  my  beloved  wife,  S.  R.  Jackman,  for 
her  use  and  enjoyment  during  her  natural  life,  and  after  her 
death  all  the  remaining  property  is  to  go  to  my  beloved  chil- 
dren, viz.: 

Vol.  178  Ia.— 87 


1378  Jackman  v.  Hebbick.  [178  Iowa 

(He  then  names  the  children,  and  contiliueB.) 

'*But  in  case  my  aforesaid  wife,  S.  B.  Jackman,  shall 
remarry,  then  she  shall  have  one  third  of  the  net  income  of 
all  my  real  and  personal  estate  in  lieu  of  the  beqnest  afore- 
said, and  after  her  decease  said  third  of  the  income  of  my 
real  and  personal  estate  shall  go  to  my  children  aforesaid." 

The  widow  was  appointed  executrix,  along  with  another, 
and  qualified,  and  continued  to  act  until  she  became  srfe 
executrix,  and  until  her  death  she  acted  as  executrix,  frcnn 
1877  to  1914,  a  period  of  thirty-six  years.  At  her  death,  an 
administrator,  with  the  will  annexed,  de  bonis  non,  was  ap- 
pointed in  the  David  K.  Jackman  estate,  and  Allison  W.  Jack- 
man  and  Frank  Hasbrouck,  the  executors  named  in  her  will, 
were  appointed  as  executors  of  her  estate.  This  last  appoint- 
ment was  made  in  New  York,  in  May,  1914,  and  in  Iowa  in 
September,  1914.  During  her  life,  the  widow  continued  to 
receive  all  the  rents  and  profits  from  the  David  K.  Jackman 
estate,  and  she  made  many  expenditures  for  said  eatate, 
some  of  which  were  for  attorneys'  fees  and  expenses  in  quiet- 
ing title  in  David  K.  Jackman  and  his  estate, — some  of  which 
actions  were  before  Mr.  Jackman  died,  and  one  after, — and 
for  taxes,  etc.  It  seems  that  no  part  of  such  expenses  were 
charged  to  the  widow. 

At  the  time  the  will  of  David  K.  Jackman  was  made  and 
probated,  the  laws  of  New  Hampshire  pVovided : 

*'No  widow  shall  be  entitled  to  any  dower  in  any  lands, 
unless  the  same  were,  during  the  marriage  and  seizin  of  the 
husband,  in  a  state  of  cultivation,  or  were  used  or  kept  as  a 
wood  or  timber  lot,  and  occupied  with  some  farm  or  tene- 
ment owned  by  the  husband. 

'*The  widow  of  any  testator  deceased  leaving  lineal  de- 
scendants, if  there  is  no  settlement  nor  any  provision  made 
for  her  in  his  will,  or  if  she  shall  waive  such  provision,  shall 
be  entitled,  in  addition  to  her  dower  and  homestead,  to  a 
portion  of  the  personal  estate  equal  to  that  which  a  child 
would  receive  if  such  estate  were  equally  shared  between  the 
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widow  and  the  children  then  surviving  or  leaving  issue,  not 
exceeding  in  any  case  one  third  of  such  estate. ' '  Gen.  Stat, 
of  N.  IL,  1867,  Ch.  183,  Sees.  3,  12. 

Plaintiffs  objected  to  the  introduction  of  the  New  Hamp- 
shire statute,  on  the  ground,  substantially,  that  the  action  in- 
volves real  estate  situated  in  the  state  of  Iowa,  and  that  the 
laws  of  New  Hampshire  are  immaterial,  because  the  rights  of 
the  parties  to  lands  situated  in  Iowa  .must  be  determined  by 
the  laws  of  this  state.  It  is  conceded  that  none  of  the  lands 
referred  to  in  this  action  were  in  a  state  of  cultivation  or 
used  or  kept  as  wood  or  timber  lots,  etc.,  during  the  lifetime 
of  David  E.  Jackman. 

There  were  numerous  provisions  in  the  will  and  codicils 
of  the  widow,  and  a  residuary  clause  by  which  the  widow 
bequeathed  and  devised  all  the  rest,  residue  and  remainder 
of  her  property,  of  every  name  and  nature,  to  her  surviving 
children,  naming  them.  These  parties  so  named  are  plaintiffs 
in  this  action.  The  will  of  the  widow  was  admitted  to  pro- 
bate in  the  state  of  New  York  in  1914. 

It  will  be  necessary  to  set  out  some  other  facts  in 
regard  to  the  account  of  the  executors  filed  in  the  courts 
of  tlie  state  of  New  York,  and  the  effect  of  such  report ;  also 
in  regard  to  the  amendment  to  the  petition  and  the  setting 
aside  of  the  interlocutory  decree;  but,  to  avoid  repetition, 
these  matters  will  be  referred  to  in  discussing  the  points  ar- 
gued in  reference  thereto. 

1.  It  is  conceded,  as  it  must  be,  of  course,  that  the  in- 
tention of  a  testator  must  govern  in  the  construction  of  his 
will.  It  is  contended  by  appellants  that,  in  ascertaining  the 
intention  of  a  testator,  courts  are  not  confined  to  an  examina- 
tion of  the  will  alone  (citing  In  re  Estate  of  Freeman,  146 
Iowa  38,  at  44.)  The  larger  part  of  the  argument — ^aud  this 
seems  to  be  appellants'  principal  contention  in  the  case — is 
that,  in  determining  whether  the  widow  took  a  one-third  in- 
terest in  addition  to  the  life  estate,  the  laws  of  New  Hamp- 
shire controL    Appellants  contend  that  the  intention  must 
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be  ascertained  by  a  constructian  of  the  will  under  the  laws 
of  the  domicile  of  the  testator.  In  support  of  this  proposi- 
tion, they  cite :  40  Cyc.  1382,  and  cases  cited ;  Bedell  v. 
Clark  (Mich.),  137  N.  W.  627;  McCwrdy  v.  McCaUum 
(Mass.),  72  N.  E.  75;  Waters  v.  Bishop  (Ind.),  24  N.  E.  161 ; 
Kingsbury  v.  Bazeley  (N.  H.>),  70  Atl.  916;  BaU  v.  FheJan 
(Miss.),  49  So.  956;  Hays  v.  Martz  (Ind.),  90  N.  E.  309; 
Jacobs  V,  Whitney  (Mass.),  91  N.  E.  1009;  Houghton  v. 
Hughes  (Me.),  79  Atl.  909.  They  say  that,  under  the  laws 
of  New  Hampshire,  as  proven  in  this  case,  no  dower  is  al- 
lowed in  lands  of  this  kind,  and  that,  therefore,  ihe  testator 
did  not  intend  to  give  his  widow  more  than  a  life  estate. 

On  the  other  hand,  it  is  contended  by  appellees  that,  as 
to  real  property  situated  in  Iowa,  the  construction  of  this 
will  and  the  effect  of  the  provision  in  favor  of  the  widow, 
whether  it  is  in  addition  to  or  in  exclusion  of  distributive 
share,  must  be  determined  by  the  laws  of  the  state  of  Iowa 
and  without  regard  to  the  laws  of  New  Hampshire.  They 
cite:  Acker  v.  Priest,  92  Iowa  610,  616;  Jennings  v.  Jen- 
nings, 21  Ohio  State  56 ;  De  Vaughn  v,  Hutchinson,  165  U.  S. 
566,  570;  In  re  Estate  of  Washburn  (Minn.),  20  N.  W.  324; 
Van  Steenwyck  v.  Washburn  (Wis.),  17  N.  W.  289,  296; 
Appeal  of  Clarke  (Conn.),  39  Atl.  155;  Jacobs  v.  Whitney 
(Mass.),  91  N.  E.  1009,  1011;  Pratt  v.  Douglas,  38  N.  J.  Eq, 
516;  Van  WickU  v.  Van  WickU  (N.  J.),  44  Ati.  877;  Minot 
V,  Minot,  45  N.  Y.  Supp.  554.  See  also  Putbrees  v.  James, 
162  Iowa  618,  626  (bottom).  They  cite  the  same  cases,  and 
Lyndon  Lbr.  Co.  v.  Sawyer  (Wis.),  116  N.  W.  255,  Nelson  v. 
Potter  (N.  J.),  15  Atl.  375,  to  the  point  that  the  laws  of 
New  Hampshire  have  no  operation  upon,  and  the  courts  of 
New  Hampshire  have  no  jurisdiction  of,  the  title  of  lands  in 
Iowa.  And  they  quote  from  McOoon  v.  Scales,  9  Wallace 
(U.S.)  23,27: 

**It  is  a  principle  too  firmly  established  to  admit  of  dis- 
pute at  this  day,  that  to  the  law  of  the  state  in  which  land 
is  situated,  must  we  look  ifor  the  rules  which  govern  its  de- 
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scent^  aiienatioii  and  tratisf er,  and  for  the  effect  and  constrac- 
tion  of  conveyance." 

They  also  cite,  in  support  of  this  proposition,  the  further 
cases  of  Lynch  v.  Miller,  54  Iowa  516 ;  Robards  v.  MarUy,  80 
Ind  185;  32  Cyc.  674;  40  Cyc.  1384;  and  some  of  the  cases 
before  cited. 

We  shall  not  attempt  a  review  of  these  cases,  because  we 
regard  the  law  as  settled  in  this  state,  and  in  accordance  with 
plaintiffs'  contention,  as  to  the  real  estate  now  in  question. 
It  may  be  that  in  some  cases,  as  to  the  construction  of  a  word 
or  a  phrase  in  H  will,  as  to  testator's  intention,  the  law  of  the 
state  of  the  domicile  of  deceased  should  control.  Appellants 
cite  on  this  proposition,  among  other  authorities,  40  Cyc. 
1882;  Keith  v.  Eaton  (Kans.),  51  Pac.  271. 

The  citation  from  Cyc.  just  given  has  reference,  for  the 
most  part,  to  personal  property,  although  it  is  said  that,  so 
far  as  concerns  the  ascertainment  of  the  testator's  intention, 
this  rule  applies  even  though  the  will  disposes  of  real  prop- 
erty;  and  it  is  further  said  in  the  same  connection,  at  page 
1388: 

**But  as  to  the  operative  effect  of  the  will,  and  the  rights 
of  the  parties  thereunder,  its  construction  as  to  personalty  is 
governed  by  the  law  of  the  testator's  domicile  at  the  time  of 
his  death,  and  a»  to  the  disposition  of  real  estate,  or  the  crea- 
tion of  any  interest  therein,  by  the  law  of  the  place  where  the 
property  is  situated." 

It  is  thought  by  appellants  that  the  fact  that  testator 
lived  in  New  Hampshire,  and  was  presumably  familiar  with 
the  laws  of  that  state,  is  a  circumstance  to  be  considered  as 
bearing  upon  the  question  of  his  intention.  But  the  force  of 
this  is  weakened  by  the  fact  that  testator  owned  lands  in 
three  other  states,  where  the  law  as  to  a  widow 's  dower  rights 
jnight  be  entirely  different  from  the  law  of  New  Hampshire ; 
and  it  is  so  in  Iowa.  But,  after  all,  it  is  not  so  much  a  ques- 
tion, in  the  instant  case,  as  to  the  construction  of  the  will, 
which  seems  to  be  plain,  but  as  to  its  effect  in  Iowa  on  lands 
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in  Iowa.  The  New  Hampshire  statute  refers  only  to  lands  in 
New  Hampshire.  There  is  nothing  to  show  that  testator  had 
any  purpose,  in  making  his  will,  to  have  the  rights  of  his 
widow  to  lands  in  Iowa  determined  by  the  laws  of  New 
Hampshire. 

It  should  be  borne  in  mind  that,  in  the  instant  case,  it 
is  a  question  of  the  devolution  of  title  to  lands  in  Iowa.  The 
question  is  whether,  under  the  will  of  David  K.  Jaekman, 
and  under  the  law  as  it  existed  at  that  time,  the  widow  is 
entitled  to  take  one  third  of  the  real  estate  in  addition  to  the 
life  estate,  or  whether  she  takes  only  a  life  estate,  with  the 
remainder  over  to  persons  named  in  the  will  of  David  K. 
tiaekman;  and  as  to  such  question,  and  as  to  the  estate  or 
title  the  widow  takes  under  the  will  and  law,  the  laws  of 
Iowa  control.  Some  of  the  cases  cited  by  appellants  hold  that 
the  rule  is  as  they  contend  in  regard  to  personal  property, 
but  that  the  rule  is  not  the  same  in  regard  to  real  estate. 
This  is  doubtless  for  the  reason  that  the  situs  of  personal 
property  is  ordinarily  supposed  to  be  where  the  owner  has 
his  domicile.  This  is  doubtless  on  the  theory  that,  if  he  does 
not  have  the  actual  possession  of  it  at  his  domicile,  he  will 
ordinarily  be  able  to  obtain  possession  of  it.  But  such  is  not 
the  case  in  regard  to  real  estate.  We  are  of  the  opinion  that 
the  trial  court  rightly  determined  this  point 

2.  The  effect  of  this  will  must  be  determined  by  the 
Code  of  1873.  We  do  not  understand  appellants  to  contend 
otherwise.    The  authorities  hold  that,  under  the  statute  as  it 

then  wa^,  such  a  wiU  as  this,  devising  a 

'  ofaurviv^i^ ^      life  estate  to  a  widow,  is  not  incon^stent 

under^othw^i    with  her  right  to  take  her  statutory  third. 

and  statute; 

Appellee  cites  on  this  point:  Thorpe  v. 
Lyones,  160  Iowa  415 ;  Parker  v.  Parker,  155  Iowa  65 ;  In  re 
Stevens'  Estate,  163  Iowa  364;  Archer  v.  Barnes,  149  Iowa 
658;  Warner  v.  HanuU,  134  Iowa  279;  Byerly  v.  Sherman, 
126  Iowa  447;  Arnold  v.  Livingston,  157  Iowa  677.  They 
say,  too,  that,  though  there  were  inconsistency  between  the 


Jan.  1917J  Jagkman  v.  Herrick.  1383 

devise  of  the  life  estate  and  the  right  to  take  her  statutory 
third,  Mrs.  Jackman's  right  to  her  one  third  could  not  be 
aifected  by  the  will  unless  she  clearly  and  unequivocally 
consented  thereto,  and  that  such  consent  must  be  made  a 
matter  of  record ;  that  no  declaration  or  act  of  hers  relative 
to  the  property  short  of  statutory  election,  could  operate  to 
deprive  her  of  her  distributive  share,  citing  again  some  of 
the  cases  just  cited. 

The  enjoyment  by  her  of  the  life  estate  did  not  consti- 
tute an  election  to  take  under  the  will.  On  this,  appellees 
cite  Byerly  v.  Sherman,  supra;  In  re  Stevens'  Estate,  supra; 

Thorpe  v.  Lyones,  supra. 
'  tionteieotlon  The  fact  that  the  widow  acted  as  exeeu- 

and  distribuUve  trix  is  not  sufBcicnt  to  constitute  an  election. 

share. 

Putbrees  v.  James,  162  Iowa  618,  628. 

We  have  held  that  the  widow's  election  may  be  made  in 
different  ways,  but  that  it  must  be  made  of  record  in  some 
way,  unless  the  facts  are  such  that  she  is  estopped.  See  cases 
cited  in  Putbrees  v.  James,  supra. 

It  is  thought  by  appellants  that  the  will  in  the  instant 
case  was  such  that  the  widow  was  put  to  her  election  whether 
she  would  take  a  life  estate  under  the  will,  or  a  third  under 
the  law.  This  we  do  not  determine,  because,  conceding  it  to 
be  true,  the  facts  relied  upon  by  appellants  as  constituting 
such  election  are  not  sufficient.  The  facts  relied  upon  by  ap- 
pellants as  constituting  such  election  were  acts  of  the  execu- 
tors of  her  will  in  a  report  filed  by  them,  setting  up  an  ac- 
count of  the  widow  as  sole  surviving  executrix  of  the  will  of 
her  husband.  This  account  set  out  the  dealings  of  said 
widow  with  the  estate.  In  the  account  referred  to,  it  appears 
that  the  title  to  the  Iowa  lands  was  quieted  in  Mr.  Jackman 
or  his  estate,  some  before  Mr.  Jackman  died,  and  one  piece 
after  he  died,  and  that  the  expense  of  this  last  action  was 
paid  by  Mr.  Jackman 's  estate.  The  other  expenses  in  con- 
nection with  such  actions  were  also  paid  by  the  estate.  It  is 
further  stated  in  the  account  that  all  these  lands  were  still 
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in  the  poBsession  and  vested  in  the  estate  of  David  K.  Jack- 
man  at  the  time  of  the  death  of  the  widow.  There  is  also  a 
showing  of  the  account  of  the  widow  as  executrix  for  moneys 
paid  for  taxes  upon  the  lands,  for  drainage  assessments  and 
for  improvements.  This  account  was  sworn  to  by  Allison  W. 
Jackman  and  Frank  Hasbrouck,  as  executors  of  the  will  of 
the  widow.  The  will  of  Mr.  Jackman  was  probated  in  New 
Hampshire,  and  that  of  Mrs.  Jackman  in  the  surrogate's  court 
of  Duchess  County,  New  York.  The  account  upon  which  de- 
fendants rely  was  not  filed  in  either  of  these  courts.  What 
the  complaint  or  purpose  of  the  action  was  in  the  action 
pending  in  the  Supreme  Court  of  New  York  is  not  shown. 
It  is  not  shown  how  the  alleged  account  came  to  be  filed, — 
whether  it  was  an  exhibit  to  a  pleading  or  offered  in  evidence. 
No  judgment  or  decree  in  the  supposed  action  is  shown,  or 
that  any  action  was  taken  by  the  court.  The  supposed  ac- 
count purports  to  be  the  statement  of  the  executors  of  the  will 
of  the  widow,  and  states  that: 

''They  submit  the  same  to  this  court  with  all  other 
knowledge  obtained  by  them  from  other  sources,  in  order 
that  this  court  may  ascertain  and  fix  the  amount  of  estate 
now  on  hand,  and  with  which  these  plaintiffs  should  be 
charged  as  executors  of  Seraphina  B.  Jackman.'' 

The  executors  state: 

'^  Concerning  some  of  these  entries  they  have  no  personal 
knowledge,  but  they  submit  them  to  the  court,  and  upon  in- 
formation and  belief  they  will  say  that  said  disbursements 
were  actually  made  for  the  benefit  of  the  estate,  and  that  llie 
court,  in  ascertaining  and  fixing  the  amount  of  the  estate  of 
David  E.  Jackman  in  the  hands  bf  the  plaintiffis  herein,  as 
executors,  should  give  due  and  proper  credit  for  such  dis- 
bursements." 

The  estate  of  David  K.  Jackman  was  never  settled  during 
Mrs.  Jackman 's  lifetime.  Taxes  were  paid,  but  it  does  not 
appear  what  the  total  amount  of  taxes  was,  nor  what  Mrs. 
Jackman 's  purpose  was  in  paying  them  or  in  making  settle- 
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ment  with  her  co-tenants  or  the  estate  in  respect  to  them, 
nor  is  there  any  showing  whether  or  not  Mrs.  Jackman  made 
any  charges  against  the  estate  or  against  the  other  heirs,  or 
what  she  did  or  intended  to  do  in  these  respects.  There  is 
much  more  in  the  report  of  similar  transactions,  but  the  re- 
port was  not  made  by  the  widow,  and  is  not  a  record  entry 
of  any  act  of  the  widow  by  which  there  was  any  election  on 
her  part 

The  account  appears  to  be  a  report  by  the  executors  of 
the  widow  as  to  her  personal  property,  and  to  fix  the  amount 
with  which  the  executors  should  be  charged.  Clearly,  this 
does  not  show  an  election  by  the  widow  made  of  record.  We 
held,  in  Putbrees  v,  James,  supra,  at  page  629,  that  the.  filing 
of  a  referee's  report  in  New  York  was  not  sufficient  to  show 
an  election  by  a  widow  in  regard  to  lands  in  Iowa,  and  that 
it  was  not  proper  that  such  an  election  should  be  made  in  the 
courts  of  New  York.    We  said : 

''It  was  not  sufficient  to  file  it  in  New  York,  and  it  was 
not  made  by  the  widow ;  there  is  no  evidence  that  it  was  rec* 
orded  anywhere.*' 

QThe  facts  before  stated  do  not  constitute  an  estoppel, 

nor  does  the  record  show  anything  in  the  conduct  of  the 

widow  or  her  devisees  which  constitutes  an  estoppel.     See 

4  Wills  eiec-       Putbrces  V.  James,  supra,  and  cases  therein 

betwelijdevfse    ^itcd.    Sce  also  IrisJi  V.  Steeves,  154  Iowa  286, 

tivtsharl^^ei.     292,   Archet^  V.   Barnes,   supra,   Byerly   v. 

toppeL  Sherman,  supra,  Thorpe  v,  Lyones,  supra,  to 

the  point  that  no  estoppel  can  be  predicated  of  the  widow's 

enjoyment  of  the  life  estate,  even  though  she  does  not  claim 

her  right  to  a  distributive  share. 

3.  Though  we  do  not  understand  appellants  to  make 
the  point,  it  has  been  held  that  the  rights  of  the  widow  to 
her  third  may  be  asserted  by  her  devisees,  the  plaintiffs. 
Thorpe  v.  Lyones,  supra;  Archer  v.  Barnes,  supra;  Parker  v. 
Parker,  supra. 

4.  The  original  petition  claimed   a   smaller  share  for 
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plaintiffs  than  was  finally  determined  to  belong  to  them.  No 
defense  was  made  to  the  petition  as  originally  drawn.     A 

decree  was  entered,  fixing  the  shares  of  the 
amendmenu:  different  parties  in  accordance  with  the  ongi- 
after decree:  nal  petition.  Later,  plaintiffis  filed  an 
•""""°-  amended  petition,  claiming  a  larger  share, 

and  asking  that  the  decree  be  set  aside,  and  an  application 
to  set  aside  the  decree  and  to  expunge  it  from  the  record. 
Notice  of  this  application  was  given  to  the  defendants,  and 
they  appeared  in  response  to  the  notice;  and,  after  a  hear- 
ing, the  application  was  granted.  A  showing  was  made  as  to 
how  the  mistake  occurred,  and  the  court  set  the  decree  aside, 
and  the  case  was  fully  tried  on  the  merits  aa  to  the  claims  of 
the  plaintiffs  under  the  issue  presented  by  their  amended  pe- 
tition. 

Appellants  now  complain  that,  under  the  record,  it  was 
error  to  set  aside  the  original  decree  and  allow  the  amaid- 
ment,  claiming  that  there  is  no  sufficient  showing  to  warrant 
6  juDaMBNTset-  ^^^^  allowance.    Appellants  cite  only  Glenn 
flcil^i^o/*"^ "  V-  Statler,  42  Iowa  107,  and  Snyder  v.  Ives, 
tSk^^nl^iTJ^'     42  Iowa  157,  to  the  point  that  the  mistake 
gence.  ^^  ^^^  ^^  ^^^  negligence  of  plaintiffs'  at- 

torneys, and  that  the  mistake  was  one  of  law. 

But  we  think  the  negligence  of  the  attorney,  if  there 
was  any,  was  not  such  culpable  negligence  as  to  deny  to  the 
clients  relief,  and  that  the  shoeing  was  sufficient.  It  must 
be  remembered  that  this  is  a  petition  suit,  and  that  the  decree 
entered  was  an  interlocutory  one.  We  shall  not  attempt  to 
set  out  all  the  record  on  this  point.  Briefly,  it  appears  that 
the  attorney  who  prepared  the  original  petition  was  ignorant 
of  the  true  facts  and  of  the  rights  of  the  parties,  and  the  alle- 
gations thereof  were  made  by  the  attorney  under  mistake  and 
misapprehension.  The  information  was  furnished  to  him  by 
an  abstracter,  a  party  other  than  the  plaintiffs.  The  infor- 
mation so  given  by  the  abstracter  was  verbal,  and  the  attor- 
ney did  not  have  an  abstract    Later,  he  received  a  cc^y  of 
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the  will ;  after  the  will  was  received,  the  attorney  conclnded 
that  plaintiffs  were  entitled  to  a  larger  interest;  he  made  a 
memorandum  to  then  amend  the  petition,  but  went  to  the 
hospital  at  Iowa  City,  and  when  he  came  back,  on  account  of 
his  nervous  condition  and  of  his  sickness,  overlooked  this  cir- 
cumstance. He  says  that,  at  the  time,  he  was  on  the  verge 
of  a  nervous  breakdown,  and  was  advised  by  his  physicians 
that  he  must  give  up  his  work,  or  some  of  it.  Plaintiffs  were 
nonresidents  of  the  state,  and  the  attorney  had  no  direct  com- 
munication with  them.  After  the  first  decree  was  entered, 
the  attorney  sent  the  parties  in  the  east  a  copy  of  it.  The 
attorney's  attention  was  called  to  the  mistake  by  a  nonresi- 
dent attorney.  The  attorney  drawing  the  original  petition 
claims,  and  the  evidence  so  shows,  that  he  had  intended  to 
amend  the  petition,  but  failed  to  do  so  because  of  physical 
and  nervous  disability  resulting  from  his  own  sickness  and  a 
surgical  operation  on  his  son.  The  first  decree  which  was 
prepared  was  not  spread  upon  the  records  during  a  term  of 
court,  but  during  vacation,  and  within  a  f e\v  days  after  it  was 
spread  on  the  records,  the  application  to  expunge  was  made. 
The  record  had  not  been  signed.  The  plaintiff  drawing  the 
petition  had  sole  charge  of  the  case. 

A  discretion  was  lodged  in  the  trial  judge  as  to  setting 
aside  the  decree,  and  we  are  of  the  opinion  that  there  was 
no  abuse  of  such  discretion.  As  bearing  upon  this  proposi- 
tion, see  Farmers  Exchange  Bank  v.  Trester,  145  Iowa  665. 

Surely,  no  one  has  been  prejudiced  by  the  proceedings. 
The  contention  of  appellants  at  this  point  is  so  clearly  with- 
out merit  that  we  shall  content  ourselves  with  stating  appel- 
lees' propositions  and  the  authorities  cited  in  support  thereof, 
without  further  discussion.  The  propositions  advanced  are 
that  the  decree  was  interlocutory,  and  in  the  breast  of  the 
judge  until  final  judgment  was  entered,  and  subject  to 
amendment ;  that  such  a  decree  in  partition  is  under  the  con- 
trol of  the  court  until  final  judgment,  and  may  be  modified 
or  rescinded  even  after  the  term ;  that  the  right  to  amend  in 
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partition  should  be  granted  at  any  stage  of  the  proceedings, 
even  after  interlocutory  decree.  To  sustain  theee^  appellees 
cite:  30  Gyc.  252,  253;  Sweatman  v.  Dean  (Miss.),  38  So. 
•231 ;  15  Encyc.  PI.  and  Pr.  810;  AuU  v.  Bay  (Mo.),  34  S.  W. 
578;  Fogle  v.  PindeU  (Mo.),  154  S.  W.  81;  23  Cyc.  905;  30 
Cyc.  220;  Ruppe  v.  Olos  (111.),  95  N.  E.  1033. 

They  say,  also,  that,  because  defendants  were  notified  of 
the  application  to  vacate  the  interlocutory  decree  and  ap- 
peared thereto,  and  because  the  record  was  never  signed  by 
the  judge,  and  the  record  entry  made  in  vacation,  the  court 
had  authority  to  vacate  this  decree,  to  permit  the  amend- 
ment and  to  direct  a  hearing  upon  the  merits,  citing  Code 
Sections  242,  243;  BoscA  v.  Kassing,  64  Iowa  312;  First  Na- 
tional Bank  v.  Flynn,  117  Iowa  493,  496 ;  McConnell  v.  Avey, 
117  Iowa  282;  HamiU  v.  Schlitz  Brewing  Co.,  165  Iowa  266; 
National  L.  <&  I.  Co,  v.  BleasddLe,  159  Iowa  529 ;  In  re  'Assign- 
ment of  Wilson,  138  Iowa  225 ;  Lambert  v.  Bfc€,  143  Iowa  70. 

Another  proposition  of  plaintiffs'  is  that  their  attorneys 
had  no  authority  to  waive  or  modify  the  interests  of  the  plain- 
tiffs in  the  lands  in  controversy,  and  that,  if  they  had  such 
authority,  they  did  not  so  intend,  aod  the  allegations  of  the 
petition  and  the  provisions  of  the  first  decree  constituted  such 
a  mistake  as  entitled  plaintiffs  to  have  the  record  entry  ex- 
punged and  the  cause  opened,  citing  Barthell  v.  Roderick,  34 
Iowa  517 ;  Stewart  Lumber  Compc^ny  v.  Downs,  142  Iowa  420, 
424;  Ennis  v.  Fourth  Street  Building  Assn.,  102  Iowa  520; 
Beterson  v.  Koch,  110  Iowa  19 ;  Craig  v.  Craig's  Estate,  167 
Iowa  340 ;  Partridge  v.  Harrow,  27  Iowa  96 ;  Logan  v.  South- 
aU,  137  Iowa  372 ;  County  of  Buena  Vista  v.  I.  F.  &  8.  C.  R. 
Co.,  49  Iowa  657;  Fanners  Exchange  Bank  v.  Tresier,  145 
Iowa  665. 

There  is  some  argument  on  the  question  as  to  the  admis- 
sibility of  evidence,  and  perhaps  some  other  matters,  but  the 
cause  was  tried  as  in  equity,  and  the  evidence  admitted  sub- 
ject to  objection.    These  other  matters  are  of  minor  impor- 
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tance,  and,  while  they  have  been  considered,  we  think  the 
points  discussed  are  controlling. 

It  is  our  conclusion  that  the  decree  of  the  district  court 
was  right,  and  it  is,  therefore, — Affirmed. 

Gaynob^  C.  J.,  Weaver  and  Evans,  JJ.,  concur. 


J.  P.  Jones,  Appellant,  v.  Thomas  Peterson,  Appellee. 

DEDICATION:     Natnre  and  Bequisltes— Essential  Elements— Higli- 

1  ways.  A  dedication  of  lands  for  public  use,  i.e.,  a  public  high- 
way, may  not  be  predicated  on  anything  short  of  deliberate, 
unequivocal  and  decisive  acts  and  declarations  of  the  owner, 
manifesting  a  positive  and  unmistakable  intention  to  perman- 
ently abandon  his  property  to  the  specific  public  use.  Evidence 
reviewed,  and  held  insufficient  to  establish  a  dedication  against 
nonresident  owners  of  lands. 

PBINGIPLE  APPLIED:  Duly  established  and  connected  high- 
ways ran  along,  or,  in  an  irregular  way,  through,  the  south  and 
east  forties  of  a  half  section.  For  some  30  years,  travel  departed, 
for  a  part  of  the  distance,  from  these  established  roads,  and 
followed  higher  ground  and  a  shorter  route,  and  the  public 
had  done  some  work  thereon.  This  latter  travel  had  no  fixed 
course.  At  times,  as  the  road  became  badly  worn,  the  travel 
took  to  the  side,  and  varied  as  much  as  100  feet  from  the  former 
course.  The  land  was  unfenced,  except  as  adjoining  owners 
enclosed  their  lands.  The  owners  wero  nonresidents,  who  had 
never  seen  the  land  and  knew  nothing  about  this  travel  across  it, 
though  it  was  known  to  the  tenants  of  these  owners,  and  also 
to  an  agent  (who  had  no  authority  to  sell).  Part  of  the  time, 
the  land  was  uncultivated,  and  through  the  cultivated  part, 
the  tenants  had  left  the  traveled  way  open. 

Eeld,  not  sufficient  to  establish  either  a  dedication  or  an 
easement. 

EASEMENTS:      Creation   and   Existence— Use — Claim   of   Bight — 

2  Notice— Evidence — Competency.  A  claimant  to  an  easement  in 
real  estate  must  not  stop  at  simply  showing  use  of  the  premises 
for  10  years.  He  must  go  further,  and,  by  evidence  wholly  dis- 
tinct from  the  use,  establish  that  said  use  was  under  a  claim  of 
right  to  so  use,  and  that  the  owner  had  express  notice  thereof. 
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So  held  in  an  action  wherein  efTort  was  made  to  establish  high- 
ways by  prescription  against  nonresident  owners. 

PEINCIPLE  APPLIED.    See  No.  1. 

HIGHWAYS:     Establlsliment  —  Prescription  —  Notice  of  Claim  of 

3    Bight — Constructiye  Notice.    Knowledge  of  an  owner's  tenants, 

or  of  an  owner's  agent  having  no  power  to  sell,  that  the  public 

was  using  land   for   highway  purposes,   cannot  be  imputed   to 

the  owner  of  the  land. 

Appeal  front  Crawford  District  Court. — M.  E.  Hutchison, 

Judge. 

Saturday,  January  20,  1917. 

Action  in  equity  to  restrain  the  defendant,  acting  as 
road  supervisor,  from  removing  certain  fences,  and  from  tres- 
passing upon  the  lands  of  the  plaintiff.  The  trial  court  found 
for  the  defendant,  and  the  plaintiff  appeals. — Reversed, 

Conner  &  Powers,  for  appellant. 

Sims  dc  Kuehnle  and  Andy  BeU,  for  appellea 

Weaver,  J. — The  plaintiff  owns  the  SW  i^.  of  Section  10, 
Township  82,  Range  39,  in  Crawford  County,  and  the  defend- 
ant is  supervisor  of  the  road  district  in  which  the  land  is 
..   T^«^«.«,«.r         situated.     By  several  acts  or  orders  of  the 

1.  Dedication  :  "^ 

re^SrsitSl  ea-  l^o^^d  of  supervisors,  at  various  dates  before 
m^ts\  hiW  th^s  dispute  arose,  public  roads  had  been  es- 
^*^^'  tablished  on  and  around  Section  10,  substan- 

tially as  shown  on  the  following  plat,  from  A  to  B,  thence 
north  to  C,  east  to  D,  and  northeast  to  G.  Another  line  ex- 
tends along  the  entire  east  side  of  the  section,  and  another 
short  line,  or  cul  de  sac,  from  E  to  F. 

For  a  considerable  period  of  time,  to  which  further  ref- 
erence will  be  made,  public  travel  has,  to  a  greater  or  less 
extent,  followed  a  path  extending  from  A,  at  the  southwest 
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comer  of  the  section,  to  the  northeast  and  east,  along  a  course 
roughly  marked  on  the  plat  by  dotted  lines,  to  or  near  the 
point  £.  No  claim  is  made  by  anyone  that  this  route  has 
ever  been  condemned  or  laid  out  by  public  authority  as  a 
highway ;  but  the  defense  to  plaintiff's  action  is  based  solely 
upon  the  proposition  that  said  way  has  become  and  is  a  legal 
highway  by  prescription,  or  by  actual  or  implied  dedication 
thereof  by  the  owners  of  the  land  to  public  use.  The  plain- 
tiff, who  is  a  comparatively  recent  purchaser  of  the  land,  un- 
dertook to  fence  his  premises  in  such  manner  as  to  close  or 
obstruct  the  disputed  route  to  public  travel;  and,  upon  the 
claim  that  defendant  was  threatening  to,  and  would  if  not 
restrained  therefrom,  tear  down  and  remove  Mb  fences,  this 
suit  was  brought  to  enjoin  such  action. 
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There  is  little  dispute  between  witnesses  as  to  most  of 
the  essential  facts.  Plaintiff's  land  was  patented  many  years 
ago  to  one  Stewart,  a  nonresident  of  Iowa.  In  the  year  1862, 
Stewart  conveyed  it  to  Garret  Bosse.  Bosse  died  in  1882, 
and  the  title  descended  to  his  wife  and  children.  In  1897, 
the  Bosse  children,  as  heirs  of  their  father,  conveyed  their 
interest  to  the  widow,  Eliza  Bosse,  who  in  1911  conveyed  the 
land  to  W.  H.  Cleary,  who  in  turn,  and  during  the  same  year, 
conveyed  it  to  plaintiff.  All  the  several  owners  of  the  land 
prior  to  Cleary  were  nonresidents  of  Iowa,  and  none  of  them 
appear  to  have  visited  the  land,  or  to  have  had  any  direct 
knowledge  or  information  concerning  the  premises,  so  far  as 
related  to  the  location  or  use  of  t^e  highways,  actual  or 
claimed,  existing  thereon.  There  was  no  attempt  to  cultivate 
or  make  actual  use  of  the  land  until  1881,  when  some  breaking 
was  done.  There  appears  to  have  been  no  enclosure  with 
fences  until  a  comparatively  recent  period,  except  as  that  pur- 
pose was  effected  in  part  by  the  fencing  of  neighboring  lands. 
The  line  of  travel  in  dispute  was  doubtless  induced  by  the 
fact, that  it  saved  some  distance,  as  compared  with  the  estab- 
lished road,  but  more,  perhaps,  because  this  route  ran  along 
or  upon  a  ridge  or  higher  ground,  and  with  easier  grades. 
Witnesses  differ  quite  largely  as  to  the  comparative  travel 
over  this  route  and  the  established  road.  One  testifying  for 
the  defense  thinks  95  per  cent  of  the  travel  takes  the  ridge 
road,  while  anpther  on  the  same  side  would  not  risk  an  esti- 
mate of  5  per  cent.  There  is  also  much  variation  in  the 
memory  and  observation  of  witnesses  as  to  the  width  or  ex- 
tent of  ground  over  which  the  travel  spread  in  crossing  the 
land.  Those  testifjdng  for  the  plaintiff,  including  several 
who  had  lived  on  the  land,  and  others  having  daily  oppor- 
tunity to  see  and  know  the  truth,  unite  very  generally  in 
saying  that  the  public  "traveled  different  tracks,  and  would 
change  from  one  place  to  another."  **They  would  travel  in 
one  track  awhile,  and  when  it  got  rutty  they  would  make  an- 
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other  track. '•*  ^* There  were  no  fences."  "In  traveling  out 
there,  when  one  road  wore  out,  we  made  another  one. "  ''  We 
rode  over  the  whole  country. "  * '  The  road  would  be  first  one 
way  and  then  another,  in  1912.  It  varied  a  hundred  feet  or 
more."  "It  is  not  traveled  permanently  in  any  one  place. 
It  varies  in  the  neighborhood  of  100  feet."  "They  make  a 
new  road  and  travel  it  as  long  as  convenient."  Such  is  the 
uniform  effect  of  the  testimony  of  a  half  dozen  or  more  wit* 
nesses  in  position  to  know  the  facts  whereof  they  speak.  It 
is  true  that  probably  an  equal  number  of  witnesses  testify 
more  or  less  directly  to  a  different  story,  saying  that  the  vari- 
ati(ms  of  travel,  if  any,  were  temporary,  and  such  as  were 
caused  by  snowdrifts  in  the  winter.  Several  of  them  show 
comparatively  slight  familiarity  with  the  situation  and  speak 
only  in  indefinite  and  general  terms,  and  we  incline  to  the 
view  that,  on  this  phase  of  the  issue,  the  preponderance  of 
evidence  is  with  the  plaintiff^  But  for  reasons  hereinafter 
stated,  we  think  the  fact  either  way  is  not  a  controlling  one. 

It  is  shown  for  the  defendant  that,  on  several  different 
occasions,  the  road  officers  have  done  some  grading  at  differ- 
ent points  on  the  route,  though  some  of  the  later  work  of  that 
.kind  has  been  done  since  this  controversy  arose.  It  is  also 
true  that,  where  this  line  of  travel  crosses  cultivated  land,  the 
tenants  have  left  the  line  of  travd  unplanted,  although  there 
is  a  claim  that  the  same  line  has  not  always  been  observed  from 
year  to  year.  It  is  doubtless  true  that,  for  30  years  or  more, 
a  considerable  portion  of  the  public  travel  has  been  diverted 
from  the  public  road  along  or  near  the  disputed  path;  but 
the  contention  by  counsel  for  appellee  that  it  has  followed  a 
line  not  varying  "so  much  as  a  rod  in  width,"  is  distinctly 
not  proven.  But,  taking  the  evidence  on  the  part  of  appellee 
as  literally  true,  we  think  it  falls  short  of  showing  a  dedica- 
tion, either  express  or  implied,  or  a  public  right  acquired  by 
prescription. 

Counsel  for  appellee,  evidently  appreciating  the  diffi- 
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culty  of  adjusting  their  case  to  our  statute  as  it  has  been  con- 
strucd  and  applied  in  our  previous  cases,  have  industrioudy 

collected  and  arrayed  the  decisions  of  courts 

*'  ^eationand       of  Other  States ;  and  if  we  were  to  look  to 

Claim  of  Aght:    them  aloue,  it  is  probable  that  we  should  have 

notice:  evl-  ,      .       .         .  ^       .  -        - 

dence:com*       no  great  hesitation  in  amrming  the  decree 

below.  The  statute  to  which  we  have  re- 
ferred provides: 

**In  all  actions  hereafter  brought,  in  which  title  to  any 
easement  in  real  estate  shall  be  claimed  by  virtue  of  adverse 
possession  thereof  for  the  period  of  10  years,  the  use  of  the 
same  shall  not  be  admitted  as  evidence  that  the  party  claimed 
the  casement  as  his  right,  but  the  fact  of  adverse  possession 
shall  be  established  by  evidence  distinct  from  and  independent 
of  its  use,  and  that  the  party  against  whom  the  claim  is  made 
had  express  notice  thereof;  and  these  provisions  shaU  apply 
to  public  as  well  as  private  claims."  Section  3004,  Code, 
1897. 

That  this  provision  is  applicable  to  all  cases  where  a 
claim  is  made  that  an  alleged  highway  has  become  estab- 
lished by  prescription,  has  been  many  times  decided.  Staie  v. 
BirmingTiam,  74  Iowa  407,  408;  Zigefoose  v.  Zigefoose,  69 
Iowa  391;  Gray  v.  Haas,  98  Iowa  502;  Brown  v.  Peck,  125 
Iowa  624;  Friday  v.  Henah,  113  Iowa  425;  O^Maliey  v.  DO- 
lenbcck,  141  Iowa  186;  McBride  v,  Bair,  134  Iowa  661,  664. 
This  statute  was  first  enacted  in  the  Code  of  1873,  and  our 
decisions  prior  to  that  time  must  be  read  in  the  light  of  that 
fact. 

Nor  is  there  any  presumption  or  inference  of  a  dedica- 
tion from  mere  use  alone,  but  there  must  be  some  act  or  word 
or  course  of  conduct  on  part  of  the  alleged  dedicator  fairly 
indicating  his  actual  intent  to  give  or  grant  the  easement  to 
public  use.    As  said  by  us  in  a  very  recent  case : 

''The  owner's  acts  and  declarations  should  be  deliberate, 
unequivocal  and  decisive,  manifesting  a  positive  and  unmis- 
takable intention  to  permanently  abandon  his  property  to 
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tbe  i^ecific  public  tUBe,"  De  CasteUo  v.  Cedar  Rapids,  171 
Iowa  18. 

See,  alsOy  O'MaUey  v.  DiUenbeck,  sapra;  and  McBride 
V.  Bair,  supra. 

An  owner  of  property  should  not  be  held  to  intend  an 

abandonment  or  surrender  of  it  to  public  use  on  doubtful 

or  unsubstantial  grounds,  or  because  of  conduct  which  is 

3.  HIGHWAYS  res-   ^'^tircly  cousistent  with  the  absence  of  such 

proscrtptton:      intention.    There  is  nothing  whatever  in  the 

of  right'  con*^    evidence  showing  that  plaintiff  or  any  of  his 

8  rue  veno  ^  .gp^i^t^j^   ^y^j.  contemplated  or   manifested 

any  purpose  to  dedicate  this  road  to  the  public.  Indeed, 
unless  they  are  to  be  charged  with  notice  because  their  ten- 
ants knew  of  the  travel  along  this  route,  it  appears  very 
conclusively  that,  until  about  the  time  of  the  conveyance  to 
plaintiff,  in  1911,  not  one  of  the  prior  owners  ever  saw  the 
land,  or  knew  that  people  were  traveling  over  it  elsewhere 
than  on  the  duly  established  roadways.  There  is  no  prineiple 
of  law  by  which  we  may  impute  to  the  owners  the  knowledge 
of  their  tenants,  or  even  the  knowledge  of  an  agent  having 
no  authority  to  sell.  Daniels  v.  Chicago  (&  N.  W,  K  Co.,  35 
Iowa  129.  To  imply  a  dedication  from  use  by  the  public,  it 
must  be  shown  that  such  use  was  with  the  knowledge  and 
acquiescence  of  the  owner,  and  for  the  period  fixed  by  the 
statute  of  limitations  as  a  bar  to  real  actions.  Onstoit  v. 
Murray,  22  Iowa  457;  ManderscJiid  v.  City  of  Dubuque,  29 
Iowa  73*  The  plea  of  dedication  must  be  held  to  be  without 
substantial  support  in  the  evidence. 

Concerning  the  claim  of  a  prescriptive  right,  as  we  have 
already  indicated,  the  proof  is  clearly  short  of  the  standard 
set  for  such  cases  in  Section  3004,  Code,  1897,  above  quoted. 
Giving  the  evidence  its  utmost  legitimate  effect  for  the  defend- 
ant, it  shows  no  more  than  a  long  continued  use  of  the  alleged 
easement;  but  this  does  not  fill  the  requirement  that  the 
adverse  possession  ''shall  be  established  by  evidence  distinct 
from  and  independent  of  the  user."    Laying  aside  such  evi- 
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dence,  as  we  are  by  the  statute  compelled  to  do,  what  is  there 
left  to  show  an  adverse  possession?  Or  even  if  we  concede 
that  an  adverse  possession  might  otherwise  be  found,  how  are 
we  to  avoid  the  effect  of  the  statute  that  it  must  further  be 
shown  that  the  landowner  had  "express  notice"  of  the  use, 
and  of  the  claim  of  right,  if  any,  under  which  the  public  was 
using  the  way  over  his  land? 

To  repeat,  the  burden  of  establishing  this  proposition  is 
upon  the  defendant.  He  has  not  only  failed  to  establish  it, 
but  such  fact  is  very  satisfactorily  disproved. 

These  conclusions  call  for  a  reversal  of  the  judgment 
below.  The  plaintiff  is  entitled  to  a  decree  as  prayed.  The 
decree  may  be  prepared  and  entered  in  this  court,  or,  if  not 
entered  within  30  days,  the  cause  will  be  remanded  for  a 
decree  in  the  district  court  in  harmony  with  this  opinion. — 
Reversed. 

Gaynor,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Louise  Landis,  Appellant,  v.  City  of  Mabion,  Appellee. 

JTTDGMENT:    Bes  Ad  Judicata— Void  Special  Assessment— Appeal- 
Damages  by  tTnaatborized  Change  of  Grade.    On  appeal  by  a 

property  owner  from  a  special  aBBessment  which  is  void  because 
made  for  an  improvement  laid'  below  the  established  grade, 
the  court  acquires  no  jurisdiction  to  adjudicate  the  question  of 
the  property  owner's  damages  by  reason  of  sucli  unauthorized 
change  of  grade.    Sec.  785,  Code,  1897, 

Appeal  {ram  Linn  District  Court. — John  T.  Moppit,  Judge. 

Saturday,  January  20,  1917. 

Action  to  recover  damages  oeeasioned  to  abutting  prop- 
erty by  cutting  or  excavating  a  street  below  the  efitablished 
grade.  There  was  a  directed  verdict,  and  from  the  judgment 
thereon,  plaintiff  appeals. — Reversed  and  remanded. 
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« 

E.  A,  Johnson  and  Yoris  &  Haas,  for  appellant. 

E.  J.  Ddhms  and  F.  L.  Anderson,  for  appellee. 

Weaver,  J. — ^The  plaintiff  owns  residence  prc^erty  at  the 
comer  of  Ninth  Avenue  and  Eighth  Street  in  the  city  of 
Marion.  The  grade  of  these  streets  was  established  prior  to 
aSSSSSSar^  the  matters  of  which  plaintiff  complains.  The 
BeMmeStHp?"  earlier  improvements  on  the  property  were 
Ey^^thorit^  made  before  the  grade  was  established,  and, 
^ildl®  °  when  the  streets  were  brought  down  to  accord 

therewith,  they  were  depressed  some  3  or  4  feet  below  the 
natural  level  of  plaintiff's  lots.  It  is  her  claim  that  she  then 
adjusted  her  property  to  this  changed  condition,  constructed 
permanent  sidewalks  at  the  established  grade,  planted  new 
trees  where  others  had  been  removed  or  destroyed,  and  other- 
wise improved  her  property,  relying  upon  the  permanence  of 
the  grade  as  fixed  by  the  city.  In  the  year  1914,  the  city 
undertook  to  pave  and  did  pave  Ninth  Avenue  along  the  front 
of  the  property ;  but,  in  violation  of  its  duty  and  authority, 
it  did  not  lay  such  pavement  at  grade,  but  so  excavated  and 
lowered  tl^  street  that  the  surface  of  the  pavement,  when 
completed,  was  and  still  is  an  average  of  IV2  ^^^  below  grade, 
with  the  result,  as  she  charges,  that  her  property  has  been 
materially  injured  in  its  appearance,  convenience,  use  and 
value,  and  for  this  she  demands  a  recovery  in  damages.  In 
its  answer,  the  defendant  admits  plaintiff's  ownership  of  the 
property  and  the  establishment  of  a  grade  for  the  streets  at 
that  point.  It  further  admits  the  pavement  of  Ninth  Avenue 
in  1914,  and  says  that,  ''in  order  to  make  a  safe  and  satis- 
factory pavement,  it  was  necessary  to  make  slight  and  imma- 
terial changes  in  the  grade  at  and  about  the  street  intersec- 
tion, and  that  whatever  was  done  in  that  respect  was  neces- 
sitated by  the  conditions  there  existing,  and  were  to  the 
advantage  rather  than  the  injury  of  plaintiff's  property." 

As  a  further  plea  in  bar  of  plaintiff 's  right  to  recover,  it 
is  alleged  that,  the  city  having  levied  an  assessment  upon 
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this  property  for  the  cost  of  the  pavement,  plaintiff  appeared 
before  the  council  and  filed  objections  thereto,  because  of  the 
alleged  damage  to  her  lots  by  the  failure  to  lay  the  pavement 
at  grade;  that,  said  objections  being  overruled,  plaintiff  ap- 
pealed to  the  district  court,  and  on  the  trial  both  parties 
,  offered  evidence  on  the  question  whether  said  lot  had  been 
benefited  by  the  street  improvement ;  and  that  said  court  found 
and  decided  that  the  assessment  as  made  by  the  city  council 
should  be  set  aside  and  a  new  assessment  levied  thereon.  This 
judgment,  the  defendant  alleges,  operates  as  a  prior  adjudica- 
tion of  the  issues  raised  in  the  present  action,  and  no  recovery 
thereon  can  be  had  in  this  proceeding.  The  issues  thus  joined 
were  tried  to  a  jury.  At  the  close  of  the  evidence,  defendant 
moved  for  a  directed  verdict  in  its  favor,  on  the  grounds 
that  the  judgment  upon  plaintiff's  appeal  from  the  paving 
assessment  was  a  final  adjudication  of  the  claim  here  sued 
upon.  The  motion  was  sustained,  a  verdict  returned  accord- 
ingly, and  judgment  entered  against  plaintiff  for  costs.  The 
fLppeal  is  before  us  on  the  single  question  raised  by  defendant's 
plea  of  prior  adjudication. 

I.  Giving  the  testimony  its  most  favorable  construction 
for  the  plaintiff,  it  tends  to  show  the  establishment  of  grades 
on  both  Ninth  Avenue  and  Eighth  Street,  and  that  the  pave- 
ment in  question  is  laid  from  1.3  feet  to  1.9  feet  below  grade 
along  the  entire  front  of  her  property.  It  also  tends  to 
show  that  the  plaintiff  has,  to  a  greater  or  less  extent,  im- 
proved her  property  with  reference  to  the  established  grade, 
and  that,  by  the  sinking  of  the  street  below  grade,  she  has 
sustained  an  injury.  On  this  showing,  she  was  clearly  entitled 
to  go  to  the  jury  on  the  question  of  damages,  unless  it  can  be 
said  as  a  matter  of  law  that  such  question  has  already  been 
adjudicated.  See  Code  Sections  782,  785,  and  789,  and  the 
decisions  of  this  court  referred  to  in  the  annotations  to  said 

sections. 

» 

II.  To  support  this  plea,  defendant  relies  on  the  record 
showing  that  plaintiff's  property  was,  over  her  objection. 
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assessed  the  sam  of  $464.64  for  payment  of  the  expense  of 
paving;  that  she  appealed  therefrom  to  the  district  court; 
and  that,  upon  the  trial  of  said  appeal,  the  court  set  aside 
the  assessment  made  by  the  city  council,  and  entered  a  new 
assessment  in  the  aggregate  sum  of  $250.  The  objections  filed 
by  the  plaintiff  to  said  assessment  were  stated  in  several 
paragraphs,  including  (1)  its  excessive  character;  (2)  the 
arbitrary  method  employed ;  (3)  (4)  the  inclusion  of  improper 
items  of  cost ;  (5)  levy  on  one  lot  in  excess  of  statutory  limit; 
and  (6)  that  the  construction  of  the  pavement  below  grade 
had  caused  damage  to  her  property  in  excess  of  any  benefits 
conferred  by  the  improvement.  To  this,  she  added  a  denial 
of  the  power  or  authority  of  the  city  council  to  legally  assess 
her  property  for  the  construction  of  pavement  and  gutter 
below  the  established  grade.  Restating  that  proposition,  she 
alleged  that  the  council  acted  unlawfully  and  without  author- 
ity or  jurisdiction  in  constructing  the  improvement  bdow 
grade,  and  was,  therefore,  without  power  or  jurisdiction  to 
make  an  assessment  for  the  cost  thereof  on  her  lots.  The 
evidence  given  on  that  hearing  is  not  included  in  the  record 
before  us,  except  by  statements  of  counsel,  which  in  substance 
concede  that  such  evidence,  for  the  most  part,  does  not  differ 
from  that  to  which  we  have  already  referred  as  having  been 
given  in  this  case.  Among  other  things,  it  is  not  denied  that 
each  party  offered  evidence  on  the  effect  of  the  street  improve- 
ment, as  made,  upon  the  value  of  the  property  in  question. 
The  question  whether  the  judgment  rendered  in  that  appeal 
was  an  adjudication  of  plaintiff's  claim  for  damages  arising 
from  the  unauthorized  change  of  the  actual  grade  does  not 
necessitate  our  passing  upon  the  figures  or  estimates  given 
by  witnesses  on  questions  of  value  or  the  amount  of  damages, 
if  any,  which  plaintiff  may  be  entitled  to  recover.  The  first 
question  and,  indeed,  the  decisive  one,  is  whether,  on  plain- 
tiff's appeal  from  the  special  assessment,  the  district  court 
acquired  jurisdiction  to  hear  and  try  the  plaintiff's  claim  for 
damages.    It  is  not  a  su£Scient  answer  to  say  that  such  claim 
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was  in  fact  presented  and  heard  on  that  trial.  If  the  city 
council  acquired  no  jurisdiction  to  make  the  assessment,  then 
the  court  on  appeal  acquired  no  jurisdiction  in  the  premises 
except  to  declare  such  assessment  void  and  set  it  aside.  Hay- 
ing set  it  aside,  the  court  retained  no  jurisdiction  to  proceed 
itself  to  make  an  assessment,  and  such  assessment  would  nec- 
essarily be  as  void  and  ineffectual  as  the  one  for  which  it  was 
substituted.  That  such  assessment  was  void  has  been  held 
by  this  court  in  an  appeal  prosecuted  therefrom.  See  Landis 
V.  Marion,  176  Iowa  240.  Following  that  decision,  we  must 
hold  that  the  city  did  act  without  authority  in  depressing  the 
street  and  pavement  below  grade ;  that  neither  the  city  council 
nor  district  court  had  authority  to  levy  a  special  assessment 
for  such  alleged  improvement  up<m  plaintiff's  property;  and 
that  the  assessment  so  levied  was,  therefore,  void.  Such  being 
the  law  as  here  settled,  we  should  put  ourselves  and  the  parties 
in  a  most  anomalous  position  to  here  say  that,  although  this 
plaintiff  rightfully  resisted  the  imposition  of  an  illegal  and 
void  assessment  upon  her  property,  yet  the  very  fact  that  she 
did  so  resist  estops  her  from  the  right  to  demand  and  recover 
damages  for  the  unlawful  act  of  the  city  in  excavating  and 
lowering  the  street  below  grade.  In  other  words,  while  saying 
that  the  assessment  is  void,  we  would  be  enabling  the  city 
to  collect  it  by  the  indirect  method  of  setting  off  such  wrong- 
ful  assessment  against  the  city's  liability  to  plaintiff  for  the 
injury  wrongfully  done  by  itself  to  her  property.  This  view 
of  the  case  makes  unnecessary  any  special  reference  to  other 
features  of  the  record  or  other  points  discussed  in  argument. 
The  propriety  of  the  holding  we  thus  announce  is,  in  point 
of  principle,  sustained  by  Poole  v.  Seney,  70  Iowa  275,  and 
the  case  therein  cited,  Waldron  v.  My,  2  N.  J.  L.  75.  See  also 
Armstrong  v,  Colby,  47  Vt.  359 ;  Thornton  v.  Webb,  13  Minn. 
498;  and  Parker  v.  Panhandle  Nat.  Bank  (Tex.),  35  S.  W.  31. 
But  ev^i  if  we  were  to  take  no  judicial  notice  of  the  fact  that 
the  two  cases  are  but  phases  of  one  controversy,  we  would  still 
be  authorized  to  consider  the  decision  in  the  other  case  as  a 
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controlling  precedent,  and  find  (as  we  should  have  been  com- 
pelled to  find  in  any  event)  that  the  assessment  is  void. 
Taking  either  course,  the  same  result  is  inevitable.  The  trial 
court  erred  in  directing  a  verdict  for  defendant  The  judg- 
ment below  is,  therefore,  reversed,  and  cause  remanded  for 
new  trial. — Reversed  and  remanded, 

Gaynob,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 
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Account  to  AcnoNS 

ACCOUNT. 

Pleading. 

Stating  defendant's  credits.   A  plaintiff  suing  on  an  account — for 

1  instance,  for  goods,  value  of  work  and  for  damage  to  property 
— ^is  under  no  duty  in  bis  pleadings  to  make  an  accounting  of 
items  of  credit  for  defendant.    Mitchell  v.  Beck,  178 — 786. 

Affirmatiye  defense  to  defendant's  credits.    One  suing  on  account, 

2  and  met  with  a  claim  for  credits,  is  under  no  obligation  to 
plead  an  affirmative  defense  to  such  credits,  but  may  stand 
on  a  general  denial.    Mitchell  v.  Beck,  178 — 786. 

ACCOUNT  STATED. 

Implied  Assent. 

Mistake:  Due  diligence  to  discover.  The  retention  of  an  account 
rendered,  without  objection  to  its  correctness,  may  transform 
it  into  an  "account  stated,''  conclusive  except  for  fraud,  mis- 
take, etc.,  and  the  debtor  may  be  guilty  of  such  lack  of  dili- 
gence as  to  forfeit  the  right  to  show  the  mistake.  Marks 
Hat  Co.  V.  Slatnik,  178—370. 

ACCOUNTING.    See  Trial,  5. 
ACTIONS.     See  Replevin. 
Joinder. 

Misjoinder:     Waiver:     Pleading.    Answering  to  the  merits  after 

1    the  filing  of  a  motion  raising  the  question  of  misjoinder  of 

causes  of  action,  but  without  ruling  on  said  motion,  is,  prima 

facie,  a  waiver  of  such  motion.    Gray  Bro&  v.  Otto,  178 — 854. 
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Actions  Continued  to  Adversb  F088I88I0N 

Misjoinder:     Separation  of  causes:     Presumption  on  appeaL    A 

2  plea  of  misjoinder  of  actions  may  be  met  by  a  separation  of 
the  causes,  and  by  a  separate  docketing.    Gray  Bros.  ▼.  Otto, 

178—864. 

Improper  joinder:    Defendant  acquiescing  in  joinder:    Effect    He 

3  who  improperly  joins  causes  of  action  and  prays  for  relief 
accordingly,  may  not  complain  that  defendant  acquiesced  in  the 
misjoinder  and  met  the  misjoined  action  defensiyely  and  with 
a  counterclaim.    Hoover  v.  Hedrick,  178 — 1235. 

Replevin  and  conversion.     Replevin  and  conversion  may  not  be 

4  joined.    Head  v.  Hale,  178 — 69. 

Dismissal  and  Nonsuit. 

Belated  filing  of  petition:     Waiver.     Failure  to  file  petition  at 

5  time  stated  in  the  original  notice  entitled  defendant  to  a 
dismissal.    State  v.  Knapp,  178 — 25. 

ADOPTION.    See  Specific  Performance,  2. 
Articles  of  Adoption. 

Consent  by  mayor  of  incorporated  town.  Articles  of  ad<^tion 
signed  by  the  mayor  of  an  incorporated  town,  for  the  purpose 
of  consenting  to  the  adoption  of  the  child  by  others,  are 
invalid.  (Section  2308,  Code,  1873;  Section  3251,  Code,  1897.) 
Webb  V.  Mcintosh,  178—156. 

ADVANCEMENTS.     See  Descent  and  Distribution. 

ADVERSE  POSSESSION.    See  Limitation  of  Actions,  1; 

Municipal  Corporations,  7. 

Visible  and  Notorious  Possession. 

Notice  of  daim:    Building  with  reference  to  survey  stakes.    Vala- 

1    able  improvements  erected  on  city  lots  with  reference  to  the 

recognized  survey  stakes  thereon  existing,  are  notice  to  the 

world  of  the  location  of  the  boundary  line  as  claimed  by  the 

owner.    Helberg  v.  Kepler,  178 — 354. 
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Hostile  Character  of  Possession. 

Miitakeily  holding  beyond  true  Use.    Advene  poeseeBion  may  not 
3    be  predicated  on  a  poeeeesion  which  is  suppoeedly  to  the  true 
line  only,  but  which,  in  fact,  is  in  excess  thereof.    Jahnke  v. 
Seydel,  178—363. 

Basement:    Possession:    Presumption.    Possession  fot  more  than 

3  30  years  of  a  railway  switch  right  of  way,  originally  granted 
as  a  mere  license  or  permission,  raises  no  presumption  that 
such  possession  was  under  a  claim  of  adyerse  right.  (Sec. 
3004,  Ck>de,  1897.)  Shimanek  v.  Chicago,  M.  &  St.  P.  R.  Ck>., 
178~-1187. 

Claim  of  right:     Notice  of  daim:     Use  as  evidence.    Two  all- 

4  essential  elements  of  title  by  adverse  possession  are:  (a) 
claim  of  adverse  right,  and  (b)  express  notice  thereof.  Naked 
use  of  the  premises  is  not  competent  to  prove  either,  especially 
where  the  original  use  was  permissive,  and  entirely  in  har- 
mony with  a  non-permanent  easement.  (Sec.  3004,  Code, 
1897.)     Shimanek  v.  Chicago,  M.  &  St.  P.  R.  Co.,  178—1187. 

Extent  of  daim:    Presumption.    One  entering  into  possession  of 

5  land  is  presumed  to  do  so  under  a  claim  as  broad  as  the  pro- 
visions of  the  deed  under  which  he  claims  title.  So  held  where 
grantee  took  possession  under  an  absolute  deed  from  a  co- 
tenant,  supposing  the  grantor  was  the  absolute  owner.  Clarke 
V.   Dirks,   178—335. 

t 

APPEAL  AND  ERROR.    See  Criminal  Law  ;  Divorce. 
Decisions  Reviewable. 

Motion  to  strike.    A  ruling  on  a  motion  to  strike,  when  the  order 

1  has  the  effect  of  eliminating  from  the  petition  matter  which, 
if  proven,  would  establish  plaintiff's  right  to  recover,  and  with- 
out which  he  could  not  recover  at  all,  or  all  that  he  is  entitled 
to  recover,  is  appealable.    Weeksman  v.  Powell,  178 — 991. 

Original  action  wanting  in  jurisdiction.    Appeal  will  not  lie  from 

2  a  judgment  of  the  district  court  in  an  action  on  account  involv- 
ing less  than  $100,  originally  commenced  in  justice  court,  in 
the  absence  of  the  certificate  provided  for  in  Sec.  4110,  Code, 
1897.    Famsworth  v.  Crabb,  178—565. 
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Amount  in  controTersy:     Pleadings  limiting  judgment  to  9100. 

3  Appeal  will  not  lie  from  the  judgment  of  the  district  court  in 
an  action  wherein  neither  litigant  could  possibly  recover  a 
judgment  in  excess  of  $100,  without  the  certificate  of  the  trial 
judge  provided  for  in  Section  4110,  Code,  1897.  Fams worth 
V.  Crabb,  178—565. 

Amount  in  controversy:    Abandonment  of  claim.    The  conduct  of 

4  litigants  in  the  trial  of  their  claims  may  show  that  a  lesser 
amount  is  involved  than  is  shown  by  the  pleadings.  Fams- 
worth  v.  Crabb,  178—565. 

Amount  in  controversy:    Barred  counterclaim.   Principle  recognized 

5  that  the  pleading  of  a  barred  counterclaim  in  any  amount  will 
not.  In  the  absence  of  the  certificate  of  the  trial  judge  that 
the  appeal  should  be  allowed,  confer  jurisdiction  to  entertain 
appeal  from  a  judgment  of  the  district  court  in  which  plaintiff 
claims  less  than  $100.  (See  Sees.  3457,  4110,  Code,  1897.) 
Famsworth  v.  Crabb,  178 — 565. 

Order  oyerruling  motion  for  judgment  on  pleading.    Demurrer  to 

6  the  issues  is  not  allowable.  Therefore,  a  motion  for  judgment 
on  the  pleadings,  consisting  of  petition  and  answer  on  the 
merits,  may  not  be  treated  as  a  demurrer,  and  an  order 
overruling  such  motion  is  not  appealable.  Fairmont  C.  Co.  v. 
Darger,  178—732. 

Order  overruling  motion  for  directed  verdict.    An  appeal  will  not 

7  lie  from  an  order  overruling  a  motion  for  a  directed  verdict. 
Fairmont  C.  Co.  v.  Darger,  178 — 732. 

From  final  rulings  only.    Appeals  are  allowable  only  from  final 

8  (ulings.  So  held  in  an  attempted  appeal  from  an  order  over- 
ruling a  motion  for  judgment  on  the  pleadings,  consisting  of 
petition  and  answer  on  the  merits.  Fairmont  C.  Co.  v.  Dai]ger, 
178—732. 

Date  of  entry  of  judgment:    Necessity.    In  order  to  treat  an  appeal 

9  as  being  from  the  final  judgment,  the  record  on  appeal  must 
show,  in  some  manner,  that  such  judgment  teas  entered  of 
record  before  the  abstract  was  filed.  Sec.  4114,  Code  Supp., 
1913.    Gibson  v.  Iowa  Legion  of  Honor,  178—1156. 

Motion  for  mote  specific  statement.    A  ruling  on  a  motion  for  more 
10    specific  statement,  which  could  in  no  manner  affect  the  result 


Index,  Vol.  178.  1407 

Appeal  and  Error  Continued 

of  the  litigation,  is  not  appealable.     (Sec  4101,  Code,  1897.) 
Weeksman  v.  Powell,  178 — 991. 

Persons  Entitled  to  Review. 

• 

Impostor.    A  plaintiff  who  is  demonstrated  by  the  record  to  be  an 

11  impostor,  and  consequently  without  any  interest  in  the  liti- 
gation, may  not  complain  of  the  form  of  the  decree  as  it 
affected  the  actual  parties  in  interest,  or  of  any  other  merely 
erroneous  action  of  the  court.    Hoover  i^  Hedrick,  178 — 1235. 

Reservation  op  Grounds. 

Presentation  in  trial  court:    Necessity.    Failure  to  challenge  in  the 

12  trial  court  the  sufficiency  of  the  facta  pleaded  to  sustain  a 
recc^ery  in  a  matter  of  private  right,  precludes  ike  raising 
of  such  questions  on  appeai,    Heiman  v.  Felder,  178 — 740. 

« 

Request  for  order  without  ruling.    A  request  for  an  order  without 

13  ruling  thereon  presents  no  question  for  review  on  appeal. 
Mitchell  V.  Beck,  178—786. 

Failure  to  except  to  instructions.    A  total  failure  to  enter  excep- 

14  tions  to  instructions  precludes  the  consideration  of  any  assigned 
errors  based  on  the  giving  of  such  instructions.  (Section 
3705-a,  Code  Supplement,  1913.)  Sloan  Sh  Bank  v.  Stoddard, 
178—104. 

Instructions:     Failure  to   except.     Instructions   not   excepted  to 

15  become  the  law  of  the  case.    Strever  v.  VToodward,  178 — 30. 

Exceptions:     By  whom  deemed  entered.     An  exception  will  be 

16  deemed  to  have  been  made  by,  and  entered  at  the  instance  of, 
him  who  alone  was  adversely  affected  by  the  ruling.  Gibson 
V.  Iowa  Legion  of  Honor,  178 — 1156. 

Exceptions:    When  sufficiently  entered.    Exceptions  to  a  ruling  of 

17  the  court  manifestly  cannot  be  entered  until  the  court  has 
done  that  which  amounts  to  a  ruling.  Gibson  v.  Iowa  Legion 
of  Honor,  178—1156. 

Indirect  rulings  of  court.    It  may  not  be  said  that  no  ruling  was 

18  made  on  a  certain  motion,  when  the  court,  though  not  directly 
and    specificall)''    ruling    thereon,    did    that    which    essentially 
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amounted  to  a  ruling.    Gibeon  v.  Iowa  Legion  of  Honor,  178 — 
1156. 

Perfecting  Appeal. 

Filing  bond  without  serving  notice:    Effect. .  An  appeal  is  not  per- 

19  fected  by  the  filing  of  a  supersedeas  bond.  The  all-essential  is 
the  service  and  filing  of  a  notice  of  appeal.  Haher  v.  Morri- 
son, 178—1318. 

Indefinite  notice  of  appeal:     Presumption.     When  the  appellate 

20  court  cannot  indulge  the  presumption  that  an  appeal  was  taken 
from  the  final  judgment  (because  the  appeal  record  fails  to 
show  that  such  judgment  was  entered  of  record  prior  to  the 
filing  of  the  abstract),  ot  will  be  presumed,  when  the  record 
reveals  but  one  other  matter  from  which  an  appeal  would  lie, — 
to  wit,  an  order  for  a  directed  verdict  for  appellee, — ^that  the 
appeal  was  from  such  latter  order.  Gibeon  v.  Iowa  Legion  of 
Honor,  178—1156. 

Bill  op  Exceptions. 

Record:    Proper  contents:     Certificate.    Documentary  matters  are 

21  not  shovm  to  he  in  evidence  when  in  no  manner  mentioned  or 
set  forth  in  a  transcript  and  extension  of  the  shorthand  notes, 
specifically  and  definitely  identified  and  certified  by  the  reporter 
and  judge. to  contain  all  the  testimony,  documentary  or  other- 
wise, even  though  such  matters  follow  the  said  certificate  and 
have  attached  thereto  a  certificate  of  the  clerk  that  they  are 
correct  copies  of  the  exhibits  on  file  in  his  office  in  said  cause. 
Gibson  v.  Iowa  Legion  of  Honor,  178 — 1156. 

Abstracts. 

Preparation:     Rules:     Violation:     Effect.     "Preserve  everything 

22  material  to  the  question  to  be  decided  and  omit  everything 
else,"  is  a  rule  of  such  imperative  necessity  in  the  preparation 
of  abstracts  that  a  gross  violation  thereof  may  lead  to  a  dis- 
regard of  the  errors  assigned  and  to  a  peremptory  affirmance. 
Marks  Hat  Co.  v.  Slatnik,  178—370. 

Assignment  of  Errors. 

Authority   to    require.     The    appellate   court   has   constitutional 

23  authority  to  require  an  assignment  of  error.  (Const.,  Art.  5, 
Sec.  4.)     Redfield  v.  Boston  P.  &  M.  Co.,  178—1275. 
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Aasigmnent  by  nonappeUant.    The  assignment  of  errors  by  a  non- 
.24    appealing  appellee  on  rulings  fully  corrected  in  the  trial  court 
presents  no  question  to  the  appellate  court.    Hileman  &  Gindt 
V.  Faus,  178—644. 

Omnibus  assignments.    An  omnibus  assignment  of  error,  with  no 

25  brief  point  with  reference  to  any  particular  error,  will  be 
wholly  disregarded.  Rediield  v.  Boston  P.  &  M.  Co.,  17S— 1275; 
Krehbiel  v.  Henkle,  178—770. 

Insufficiency.     An  assignment  to  the  effect  that  the  court,  in  an 

26  action  involving  accounts,  erred  in  excluding  ■  certain  items 
of  account  books,  does  not  embrace  the  claim  that  the  court 
erred  in  excluding  the  books  themselves.  Mitchell  v.  Beck, 
178—786.  V 

Blanket  assignments.    A  motion  for  a  new  trial  on  the  blanket 

27  assignment  ''that  the  court  erred  in  overruling  objections  to 
questions  propounded  by  plaintiff  and  in  sustaining  those  to 
questions  asked  by  defendant,"  demands  scant  attention,  and 
is  too  indefinite  for  review  on  appeal.  Sawyer  v.  Hawthorne, 
178—407. 

Appeal  from  intermediate  order:     Subsequent  errors.    When  an 

28  appeal  is  confined  solely  to  a  review  of  an  intermediate  order, 
all  assignments  of  error  as  to  matters  occurring  subsequent 
to  the  making  of  such  order  become  immaterial.  Gibson  v. 
Iowa  Legion  of  Honor,  178 — 1156. 

Briefs. 

Points  raised  by  appellee:    Points  raised  by  law.    Some  proposi- 

29  tions  are  so  fundamental  that  the  court  will,  on  appeal,  raise 
them  and  apply  them,  in  order  to  sustain  the  judgment 
appealed  from,  even  though  appellee  has  i€holly  overlooked 
them,     Heiman  v.  Felder,  178-:-740. 

Dismissal. 

Appointment  of  guardian:     Death  of  ward.    An  appeal  from  an 

30  order  appointing  a  guardian  may  be  dismissed  on  motion  of 
appellee,  when  it  is  made  to  appear  that,  since  the  appeal  was 
taken,  the  ward  has  died,  and  her  estate  has  been  fully  set- 
tled.   Palmer  v.  Wolf,  178—932. 

Vol.  178  Ia.— 89 
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Rehearing. 

Shifting  of  position:     Effect.    An  appellant  will  not  be  permitted 

31  on  rehearing  to  assume  a  position  wholly  at  war  with  the 
position  assumed  by  him  on  original  submission.  In  re  Estate 
of  Bagnola,  178—757. 

Review,  Scope  op. 

Trial  de  noyo:    Law  and  equity  intermingling:    Trial  to  court   A 

32  strictly  law  action,  with  trial,  in  the  beginning,  to  a  jury,  fol- 
lowed by  the  dismissal  of  the  jury  by  the  court,  witbotkt 
objection  by  either  party,  and  trial  to  the  court,  without  trans- 
fer to  equity,  because  only  law  actions  were  involved,  will  be 
treated  on  appeal  as  a  law  actiod,  even  though  equitable  issues 
were  pleaded  but  not  determined.  .  Johnson  v..  Morgan,  178 — 
677. 

Failure  to  renew  demurrer  after  amendmoat:     Waiver.    Rulinga 

33  on  a  demurrer  to  a  petition  will  not  be  reviewed  on  appeal, 
when,  subsequent  to  such  rulings,  the  petition  was  amended 
without   demurrer   thereto   as   amended.     Heiman   v.    Felder, 

178—740. 

Parties  Entitled  to  Allege  Error. 

Estoppel:     Absence  of  prayer  for  relief.    One  who  not  only  did 
84    not,  in  the  trial  court,  pray  for  certain  relief,  but  resisted 
such  relief,  may  not,  on  appeal,  complain  that  the  court  did  not 
grant  such  relief.    Calhoun  v.  Taylor,  178 — 56. 

Basing  error  on  requested  instruction.     Error  may  not  be  based 

35  on  the  giving  of  an  instruction  substantially  like  one  requested 
by  complainant,  and  especially  when  not  excepted  to  prior  to 
the  reading  of  the  same  to  the  jury.  Berry  v.  Hardin,  178 — 
165. 

Requesting .  interrogatories.    Inducing  the  court  to  submit  special 

36  interrogatories  to  the  jury  precludes  the  one  inducing  the  sub- 
mission from  thereafter  questioning  the  sufficiency  of  the  evi- 
dence to  sustain  the  answers  returned.  Drake  v.  McCree,  178 — 
1345;  Krehbiel  v.  Henkle,  178—770. 

Waiver  of  error:    Denial  of  motion  for  directed  verdict    He  wbo 

37  moves  for  a   directed  verdict  and  suffers  an  adverse  ruling. 
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and  thereupon  introduces  bis  testimony,  must  then  renew  his 
motion,  or  waiver  of  the  adverse  ruling  will  result,  but  not  the 
right  to  insist,  on'  motion  for  new  trial,  that  the  evidence  does 
not  sustain  the  verdict,  ^eiman  v.  Felder,  178 — 740j  Johnson 
V.  Bernstein,  178—1052. 

Best  eridence:    Surreptitious  possession  of  original.    One  may  not 

38  predicate  error  on  the  erroneous  reception  of  a  copy  of  an 
original  writing,  which  original  was  supposedly  in  a  foreign 
state  and  in  the  hands  of  a  stranger  to  the  action,  when  the 
objector,  at  the  time  of  objecting,  had  such  original  in  his  own 
possession  and  did  not  produce  it.  Fisher  &  Ball  v.  Carter, 
178—636. 

PSESUMPTIONS. 

« 

Burden  to  show  error:    Questions  not  revealing  pnrpose.    The  rule 

39  ''that  error  may  not  be  predicated  on  the  exclusion  of  a  ques- 
tion when  counsel  fails  to  disclose  the  matters  to  which  the 
witness  would  testify,"  should  not  be  technically  applied.  If 
the  general  nature  of  the  offered  tesitimony  U  reaaotiably  dear, 
(a)  in  view  of  the  issues,  or  (b)  from  the  evidence  already 
admitted,  or  (c)  from  any  other  drcnmstance  apparent  to 
the  court  and  counsel,  then  the  mere  fact  that  the  question 
does  not  disclose  the  very  answer  which  the  witness  is  expected 
to  make,  affords  no  shield  for  the  error  in  excluding  it.  Smith 
V.  Rice,  178—673.  See  also  following  cases:  168 — 888;  172 — 
336;  173—374;  174—162;  174—322;  174—397;  176—483;  177 
—478. 

Exdnsidh  of  evidence.    A  priesumption,  in  the  absence  of  a  record 

40  to  the  contrary,  prevails  that  the  trial  court  was  correct  in 
its  rulings  excluding  evidence.  So  held  where  documentary  evi- 
dence was  excluded,  and  appellant  did  not  include  the  said 
offered  evidence  in  his  abstract.    Drake  v.  McQee,  178 — 1345. 

Questions  op  Pact,  Etc. 

Evidence:    Sufficiency.    The  appellate  court,  in  reviewing  questions 

41  of  fact,  will  not  indulge  in  nice  weighing  of  the  preponderance 
of  the  evidence,  but  will  content  itself  with  determining 
whether  there  has  been  an  extreme  departure  from  proper 
consideration  of  the  evidence.  Heimaa  v.  Felder,  178 — 740; 
Bartle  v.  Tubbs,  178—503. 
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Total  absence  of  evidence:    Sffect    The  plea  that  the  verdict  of 

42  a  jury  or  the  finding  of  a  court  on  disputed  questions  of  fact 
is  conclusive  on  appeal,  has  no  application  when  the  record  is 
barren  of  any  evidence  te  support  such   verdict  or  finding. 

:|  First  Pres.  Church  v.  Dennis,  178 — 1352. 

Harmless  Error. 

Wrong  ground  for  correct  decision.    Principle  recognized  that,  if  a 

43  motion  be  rightly  sustained  on  any  grounds  presented,  the 
erroneous  sustaining  of  other  grounds  is  harmless  error.  Eisen- 
trager  v.  G.  N.  R.  Co.,  178—713. 

Improper  admission  of  evidence.    Evidence  improperly  received,  in 

44  an  action  for  alleged  negligence,  but  bearing  solely  on  the 
amount  of  plaintiff's  recovery  for  injuries,  becomes  harmless 
error  when  the  jury  found  that  plaintiff  was  guilty  of  con- 
tributory negligence  and  tould  not  recover  at  all.  Strever  v. 
Woodward,  178—30. 

Erroneous  reception  bf  evidence:    Withdrawal  of  issue.    The  with- 

45  drawal  of  one  of  the  issues  or  theories  of  a  trial  renders 
harmless  any  errors  in  the  introduction  of  noninflammatory 
evidence  on  such  theory.  Rupener  v.  C.  R.  &  L  C.  R.  &  L. 
Co.,  178—615. 

9zroneoua  measure  of  damages.     One  may  not  complain  of   an 

46  instruction  which  is  much  more  favorable  to  him  than  the 
correct  one  would  be.    Odem  v.  Vandewater,  178 — 478. 

« 

Refusal  to  transfer  from  law  to  equity.    If  a  transfer  from  law 

47  to  equity  be  erroneously  refused,  the  subsequent  withdrawal 
of  the  allegations  which  gave  right  to  transfer  will  render  the 
error  harmless.    Mitchell  v.  Beck,  178 — ^786. 

Immaterial  evidence  of  conceded  fact.    A  concession  that  a  certain 

48  fact  existed  at  the  time  material  to  the  controversy  neu- 
tralizes and  renders  harmless  a  prior  reception  of  evidence 
tending  to  show  the  existence  of  the  same  fact  at  a  remote 
and  immaterial  time.  Basham  v.  Great  Western  R.  Co.,  178 — 
99& 

Improper  question  with  harmless  answer.    Harmless  error  follows 

49  the  asking  of  an  improper  question  respiHided  to  by  a  harmless 
answer.    Womack  v.  Horsley,  178 — 1079. 
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Beversal. 

Costs  only  at  stake.    A  reversal  will  not  be  ordered,  even  though 

50  the  lower  court  was  radically  in  error,  when  such  reversal  can 
effect  nothing  except  to  settle  who  shall  pay  costs.  In  re 
Estate  of  Bagnola,  178—757. 

PereQiptory  direction  as  to  judgment.    On  reversal,  a  cause  will 

51  be  returned  to  the  trial  court  with  peremptory  order  to  enter 
the  proper  judgment,  (a)  whoi  the  appeal  is  not  from  an 
order  refusing  a  new  trial,  and  (b)  when  the  decision  on 
appeal  disposes  of  every  issue  joined  in  the  pleadings.  First 
Pres.  Church  v.  Dennis,  178—1352. 

Supersedeas  Bond. 

Breach.    Xo  breach  of  a  so-called  supersedeas  bond,  conditioned  as 

52  provided  by  statute,  can  occur,  tohei^  no  appeal  was  perfected, 
Maher  v.  Morrison,  178 — 1318. 

APPEARANCE. 

Special  Appearance. 

Answering  over:  Effect.  Error  in  improperly  overruling  a  motion 
to  dismiss,  made  on  epeoUU  appearance,  is  waived  by  answer- 
ing over  and  going  to  trial  on  the  merits.  State  v.  Knapp, 
178—25. 

ASSIGNMSirrS. 

Rights  op  Pabtibs. 

Assignee  of  Sunday  contract.  An  assignee  of  a  past  due  promis- 
sory note  may  have  greater  rights  than  the  original  payee  of 
the  note.  So  held  where  the  maker  of  a  note,  which  was 
executed  on  Sunday,  but  which  bore  a  secular  date,  sought  to 
plead  the  Sunday  execution  against  an  innocent  assignee. 
Gooch  V.  Gooch,  178—902. 

ASSIGNMENTS  FOB  BENEFIT  OF  0BEDITOB8. 

Acceptance  by  Creditors. 

Non-statutory  assignments.     A  creditor  who  was  notified  of  a 
1    non -statutory   assignment   for  the  benefit  of  creditors,  and. 
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though  declining  to  sign  the  blank  aooeptanoe  sent  him,  ex- 
pressed, in  writing,  his  hearty  oo*operatiQn  with  the  plan  to 
wind  up  the  affairs  of  the  debtor,  and  filed  his  claim  with  the 
trustee,  and,  without  objection,  permitted  the  trustee  to  admin- 
ister the  trust,  and  accepted  his  proportionate  amount  of  the 
proceeds  "in  full  of  account,"  may  not  wy  that  he  did  not 
content  to  the  asaignment,  American  B.  Go.  ▼.  Lion  B.  &  & 
Co.,  178—1304, 

% 

»     CONSTRUCTION   AND  OPERATION. 

> 

Non-statutory  asaignments.  A  provision  in  the  nature  of  an  option 
2  on  the  part  of  a  debtor  to  wholly  recall  a  non-statutory 
assignment  for  the  benefit  of  creditors,  provided  a  certain  pro- 
portion of  the  creditors  did  not  assent  to  the  oonditiona  of  the 
assignment  (i.  e.,  that  the  pro  rata  amount  realized  should 
be  in  full  of  each  debt)  is  not  automatically  exercised  by  the 
failure  to  secure  the  consent  of  the  required  proportion  of 
creditors.  To  effect  auoh  result,  the  debtor  must  affirmative 
exercise  his  option,  American  B.  Ca  v.  Lion  B.  ft  S.  Co., 
178—1304. 


ATTOBNET  AND  CLIENT. 

Misconduct. 

Filing  answer  for  adversary.  The  conduct  of  an  d^ttomey,  in  filing 
an  answer  on  behalf  of  one  against  whom,  he  had  .been  con- 
sulted by  the  cross-petitioner,  is  not  necessarily  a  violation 
of  professional  propriety.    Trulin  v.  Plested,  178 — 220. 

BANEBUFTCT. 

Pbefisences,  Etc. 

Preferences  voidable:  Knowledge  of  transferee.  It  is  not  enough 
that  the  creditor  has  some  reason  to  suspect  the  insolvency  of 
his  debtor,  but  he  most  have  such  a  knowledge  oi  /acta' as  to 
induce  a  reasonable  belief  of  his  debtor's  insolvency  in  order 
to  invalidate,  as  an  unlawful  preference,  a  payment  of  the 
debt.    Waite  v.  Citizens  State  Bank,  178—133.1. 
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BILLS  AND  NOTES.    See  Assignments. 

Validity. 

« 

Sxtcutipa  on  Sunday  with  aecoUr  date:  Sighta  of  aati^pae.  The 
1^  maker  of  a  promissory  note,  which  was  in  facjb  executed  on 
Sunday,  hut  which  bears  a  secuUur  date,  may  not  plead  such 
Sunday  execution  against  an  assignee  of  the  note  who  had 
no  knowledge  of  such  execution,  even  though  such  assignee 
received  the  note  subsequent  to  maturity,  and  paid  nothing 
therefor  heyond  satisfying  a  moral  obligation  voluntarily  rec- 
ognized by  the  original  payee  of  the  note.  Gooch  v.  Gooch, 
178—903. 

Execution  and  Deuvert. 

Sufficiency:     Delivery  to  third  person.    The  placing  of  a  note  by 

2  the  maker  thereof,  without  condition,  in  the  hand  of  a  third 
person  for  the  benefit  of  the  payee,  with  the  intention  to  make 
the  execution  of  the  note  effective,  constitutes  deliyery  to  the 
payee,  even  though  the  payee,  while  informed  of  the  fact,  never 
saw  the  note  until  the  death  of  the  maker.  In  re  Estate  of 
Rule,  178—184. 

C0N8IDBRATION. 

Proof  as  to  consideration:    Sufficiency.    Conceding,  arguendo,  that 

3  a  wife,  seeking  to  recover  against  the  estate  of  her  deceased 
husband  on  a  note  given  by  him  to  her,  is  under  the  burden 
to  show  a  consideration  for  the  note,  yet  she  need  trace 'such 
consideration  no  further,  in  order  to  make  a  prima- facie  case 

'^  for  recovery,  than  to  show  that,  when  deceased  delivered  the 
note,  he  stated  that  he  was  doing  so  in  order  to  protect  her 
in  what  he  was  owing  her.    In  re  Estate  of  Rule,  178 — 184. 

I-       . 

Actions. 

Sufficiency  of  proof.    It  is  suggested  that  the  introduction  of  a  note 

4  in  evidence,  with  proof  of  the  genuineness  of  the  signature, 
makes  a  prima-facie  case  for  recovery.  (See  Section  3069, 
Code,  1897.)     In  re  Estate  of  Rule,  178—184. 
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BONDS.    See  PmNCiPAii  and  Surety. 
Validity. 


Common-law  bonds:  Supersedeas  bond  without  service  of  notice 
of  appetf.  A  Bo*called  supersedeas  bond,  filed  withoat  the 
seryice  and  filing  of  any  notice  of  appeal,  is  a  mere  iiudum 
pactum.  Working,  as  it  does,  no  legal  effect  whatever,  it  can- 
not constitute  a  common-law  bond.  Maher  ▼.  Morrison,  178 — 
1318. 


BOUNDARIES. 

Acquiescence. 

Unfenced  city  lots.    Boundary  lines  by  '^acquiescence"  take  prece- 
dence over  surveys.    Helberg  v.  Kepler,  178 — 354. 

BBTDOES. 

County  Bridges. 

Approaches:    Delegating;  maintenance  to  others:  Effect.  A  county 

1  may  not  escape  liability  for  the  negligent  construction  or 
maintenance  of  the  "approach"  to  a  county  bridge  by  turning 
over  such  construction  and  maintenance  to  other  public  authori- 
ties.   Clark  v.«  Sioux  County,  178 — 176. 

Dangerous  condition:     Notice.    Principle  recognized  that  lapse  of 

2  time  may  furnish  sufficient  notice  to  a  municipality  of  the 
defective  and  dangerous  condition  of  its  public  highways. 
Clark  V.  Sioux  County,  178—176. 

Defective  approach:    Contributory  negligence.    Evidence  reviewed, 

3  and  held  insufficient  to  charge  an  injured  person  with  con- 
tributory negligence  per  se  in  driving  upon  the  approach  to 
a  bridge  and  into  a  partially  concealed  washout  therein,  even 
though  the  injured  person  was  driving  a  blind  horse  and  was 
not  keeping  constant  lookout  towards  the  bridge.  Clark  v. 
Sioux  County,  178 — 176.  See  Akin  v.  Madis(m  County,  178 — 
161. 
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BROKERS. 

Authority. 

Ezdnsive  authority  to  sell:    Sale  by  owner.    Principle  recognized 

1  that  exclusive  authority  to  an  agent  or  broker  to  effect  a  sale 
of  land  does  not,  of  itself,  deprive  the  owner  of  the  right  to 
effect  a  sale,  independent  of  such  agent.  Mitchell  v.  Hagge, 
178—926. 

Closing  sale  at  point  other  than  owner's  residence.   A  naked  author- 

2  ity  to  effect  a  sale  of  land  implies  no  authority  to  contract  for 
the  payment  of  the  purchase  price  at  a  point  other  than 'the 
residence  of  the  owner.    Mitchell  v.  Hagge,  178 — 926. 

Varying  times  of  pa3rments.    A  broker  employed  to  negotiate  a 

3  sale  of  lands  must,  in  order  to  enter  into  a  valid,  enforceable 
contract,  obey  instructions.  Any  unratified  material  departure 
therefrom, — such  as  varying  the  times  and  amounts  of  pay- 
ments,— vitiates  the  contract  negotiated  by  him.  Mitchell  v. 
Hagge,  178—926. 

Agreement  to  fvmish  abstract*    A  naked  authority  to  effect  the 

4  sale  ol  land  Carries  no  implied  authority  in  the  broker  to 
bind  the  owner  to  furnish  a  satisfactory  abstract  of  title. 
Mitchell  V.  Hagge,  178—926. 

Authorised  oral  contract  unknown  to  owner:    Effect.    One  may  not 

5  enforce  an  oral  contract  for  the  purchase  of  lands,  made  with 
an  agent  of  such  owner  and  in  strict  compliance  with  the 
agent's  authority,  when  the  only  contract  tendered  to,  or 
brought  to  the  attention  of,  the  owner,  prior  to  his  sale  to 
another  party,  was  a  written  one  m  excess  of  the  affeni'a 
authority,    Mitchell  v.  Hagge,  178—926. 

Commission. 

''Customarjr''  as  synonymous  with  'Reasonable."    A  petition  dedar- 

6  ing  on  a  broker's  contract  for  the  <mstomary  compensation  is 
met,  in  the  absence  of  other  testimony  on  the  question,  by 
evidence  of  the  reasonable  value  of  the  services.    Montgomery 

V.  O'Donnell,  178—588. 
« 
When  earned:     "Introdttcing"  friends.     An  owner  of  land  who 

7  employs  a  broker  to  "introduce"  to  him  prospective  buyers  of 
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land,  may  not  deny  the  broker's  right  to  a  commission  beean^ 
the  one  'introduced"  was  already  a  personal  frigid  of  the 
owner,  the  "introduction"  being  for  the  purpose  of  bringing 
the  parties  together  ta  n^otiate  a  sale.  M(Hitgomery  r. 
ODonnell,  178—588. 

BUILDINO  OONTRAOTA    See  CkmmAcrs^  10;  Principal 
ANi>  Surety,  4,  5. 

BURGLAEY. 

SVIDENCE. 

Recent   possession.     Recent  possession   of  property  obtained  by 

1  means  of  a  burglary  is,  <rf  itself,  wholly  insufficient  to  sustain 
a  conviction  for  burglary,  when  such  possession  is  consistent 
with  innocence  of  burglary.    State  v.  Bricker,  178 — ^297. 

Recent  possession.    Recent  possession,  alone,  of  property  stolen  by 

2  someone  by  means  of  a  burglary,  does  not  justify  an  instruc- 
tion that  the  jury  would  be  warranted  in  convicting  the  pos- 
sessor of  the  buiiglary  ''unless  the  facts  and  'circumstanoes 
shown  by  the  evidence  raise  a  reasonable  doubt  as  to  Whether 
the  possessor  did  not  come  honestly  into  such  possession." 
State  V.  Bricker,  178—297. 


r  * 


CABBIEBiS. 

I 

Agents,  etc. 

General  freight  agent;    Agreement  to  pay  damages.    It  is  beyond 

1  •  the  apparent  scope  of  authority  of  a  general  freight  agent  to 

promise,  on  behalf  of  the  carrier,  to  pay  damages  tor  which 
the  carrier  is  not  responsible.  Cedar  Rapids  F.  Go.  ▼.Illinois 
Cent.  R.  Co.,  178—878. 

General  freight  agent:    Agreement  to  pay  danuges.    On  the  ques* 

2  tion  of  the  implied  authority  of  a  general  freight  agent  of  the 
carrier  to  bind  the  carrier  by  an  agreement  to  pay  damages 
to  goods,  evidence  reviewed,  and  held  insufficient  to  show  such 
authority,  or  to  show  a  waiver  of  the  rules  of  the  carrier, 
expressly  withholding  said  authority  from  the  agent.  'Cedar 
Rapids  F.  Qo.  v.  Illinois  Cent.  E.  Co.,  178—878. 
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Interstate  Commerce. 

Damage  by  initial  carrier:  Non-liability  of  terminal  carrier.  A 
3  terminal  carrier  is  not  liable  for  damage  to  an  interstate  ship- 
ment of  goods  when  such  damage  occurred  wholly  on  the  line 
of  the  initial  carrier,  unless  such  liability  is  assumed  by  some 
valid  contract  Cedar  Rapids  F.  Ca  v.  Illinois  Cent  R.  Co., 
178—878. 

CENSUS.    See  Statutes. 
OEBTIOSARI.    See  Contempt. 
OHARITIES.    See  Trusts. 
Validity. 

Favorites  of  the  law.  Charitable  tmsts  are  favorites  of  the  la'w, 
and  will  receive  the  ben^t  of  the  most  liberal  rules  of  con- 
struction within  the  allowable  limits  of  chancery  jurisdiction. 
Beidler  v.  Dehner,  178—1338. 

CHATTEL  HOBTOAOES. 

Form  and  Contents. 

Description  of  property:  ^  Sufficiency  to  inipart  totiee.    Construc- 

1  tive  notice  of  the  existence  of  a  chattel  mortgage,  duly  re- 
corded, is  not  imparted  to  the  world  by  a  property  description 
which  may  be  applied  to  any  of  a  class,  tnth&ut  anything  to 
single  out  the  pariUmtair  property  m  question  from  other  prop- 
erty of  the  same  class.  Commercial  Sav.  Bank  v. '  Brooklyn 
L.  &  G.  Cb.,  178—1206. 

Description  of  property:    Incorrect  statement:    Effect    A  clause 

2  in  a  chattel  mortgage  which,  if  true,  would  aid  in  the  de- 
scription of  the  property,  but  which  is  in  fact  untrue,  cannot 
be  said  to  furnish  any  aid  in  ascertaining  the  particular  prop- 
erty covered  by.  the  mortgage.  Commercial  Sav.  Bank  v. 
Brooklyn  L.  *  G.  Co.,  178—1206. 

Lien  and  Priority. 

Unauthorized  sales  by  mortgagor:    Mortgagee  receiving  proceeds: 

3  Effect.    A  chattel  mortgagee,  by  receiving  a  part  of  the  pro- 
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ceeds  of  an  unauthorized  sale  by  the  mortgagor  of  the  mort- 
gaged property,  with  knowledge  of  the  source  of  the  money, 
may  ratify  such  unauthorized  sale  and  thereby  waive  his  lien 
and  his  right  to  proceed  against  the  purchaser  at  such  sale 
as  few  conversion.    Sloan  St.  Bank  v.  Stoddard,  178 — 104. 

Want  of  notice:  Evidence:  Sufficiency.  That  an  execution  cred* 
4  itor  did  hot,  prior  to  his  levy,  have  actual  notice  of  the  exist- 
ence of  a  chattel  mortgage,  is  sufficiently  shown,  in  the  first 
instance,  by  testimony  to  that  effect  by  such  creditor's  general 
manager.  Commercial  Sav.  Bank  v.  Brocdclyn  L.  &  G.  Ca, 
178—1206. 

CITIES  AND  TOWNS.    See  Municipal  Corpcoiations. 
COMPOSITION  WITH  CBEDITOBS. 

Operation  and  Effect. 

Receipting  claim  in  full:  Unknown  existence  of  bond:  Effect  A 
creditor  who  consents  to  a  good-faith  non-statutory  assign- 
ment for  the  benefit  of  creditors,  and  accepts  his  proportion- 
ate amount  of  the  proceeds  "in  full  of  account/'  in  accordance 
with  the  express  conditions  of  the  assignment,  thereby  0r^«- 
guishes  hie  debt,  even  though  in  so  doing  he  did  not  know 
that  the  debtor  had  given  a  bond  conditioned  for  the  payment 
of  his  claim,  and  did  not  know  that  other  creditors  had,  in 
addition  to  sharing  in  the  proceeds  of  the  assignment^  received 
the  balance  of  their  claims  in  full  from  the  bonding  company, 
such  company  being  an  entire  stranger  to  the. assignment  pro- 
ceedings and  being  guilty  of  no  fraud.  American  B.  Ca  v. 
Lion  B.  4k  S.  Co*,  178—1304. 

CONSTITUTIONAL  LAW. 

Rules  of  Construction. 

Helnctance  to  invalidate  law:  Noninterested  party.  Courts  avoid 
1  invalidating  statutes  unless  the  question  whether  they  are 
valid  arises  for,  and  demands,  decision.  Therefore,  the  con- 
tention that  the  law  governing  the  practice  of  osteopathy  (Sec- 
tion 2583-d,  Code  Supplement,  1013)  is  unconstitutional,  be- 
cause arbitrarily  discriminating  against  osteopaths,  will  be 
ignored  when  presented  by  one  who  earnestly  contends  thai 
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the  treatments  given  by  him,  and  on  account  of  which  he  is 
being  prosecuted,  were  not  an  applicaiion  of  the  Boienoe  of 
osteopathy.    State  v.  Collins,  178 — 73. 

Judicial  Powers,  etc. 

Right  of  appeal:    Limitations.    No  constitutional  right  of  appeal 

2  exists  separate  and  apart  from  the  legislative  rules  and  regula- 
tions governing  the  same.    Bingman  v.  Clark,  178 — 1129. 

Police  Power. 

Sunday  laws:    Works  of  necessity  and  charity.    Statutes  prohib- 

3  iting  non-necessary  and  non-charitable  work  on  Sunday  are 
constitutional.  (Sec  5040,  Code,  1897.)  State  v.  Linsig, 
178—484. 

OONTEBIPT. 

Certiorari. 

Power  of  court  to  review  evidence.    The  appellate  court,  on  certio- 

1  rari  to  review  a  judgment  of  conviction  in  contempt  proceed- 
ings, has  undoubted  power  to  revieic  the  evidence  and  deter- 
mine its  sufficiency  to  sustain  the  conviction.  Keenhold  v. 
Dudley,  178--526.  * 

Deference  to  judgment  of  trial  judge  not  controlling.    Deference  to 

2  the  judgment  of  the  trial  court  that  defendant  in  contempt 
proceedings  is  guilty  will  not  be  allowed  to  be  controlling  on 
certiorari  to  review  the  conviction,  when,  concededly,  the  acts 
oonstituting  the  alleged  contempt  were  not  done  in  the  presence 
of  the  court,  and  the  judge  thereof  has  no  peculiar  personal 
knowledge  concerning  such  aots.  Keenhold  v.  Dudley,  178 — 
626. 

OONnNUANCE. 

Aphjcation. 

Proceeding  not  constituting.     Record  reviewed,  and  held  not  to 
1    constitute  any  request  or  motion  for  continuance.     Mitchell 
V.  Beck,  178—786. 
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Absence  op  Witnesses. 

Failure  to  file  motion  on  second  day  of  term.    Motion  for  continu- 

2  aAce,  because  of  the  absence  of  a  party  or  witness,  filed  when 
the  case  is  called  for  trial,  is  properly  overruled: 

(a)  When  there  is  no  explanation  for  not  filing  it  on  the 
second  day  of  the  term; 

(b)  When  there  is  no  explanation  why,  if  it  could  not  have 
been  filed  on  the  second  day,  it  was  not  filed  sooner  than  it 
was  filed;  and 

(c)  When  there  is  no  showing  that  the  movant  believes 
that  the  facts  to  which  it  is  alleged  that  the  witness  will 
testify,  are  true.  (Sees.  3664-3666,  Gode^  1897.)  Robyn  v. 
Van  der  Weide,  178—608. 

CONTRACTS. 

Validity. 

Public  policy:    Agreement  to  pay  deputies  unauthorised  aaUuiea. 

1    An  agreement  by  a  county  recorder  to  pay  a  deputy  more 

salary  than  the  law  allows,  coupled  with  an  agreement  on 

the  part  of  the  deputy  that  he  will  return  the  excess  to  the 

/  recorder  provided  the  board  of  supervisors  refuse  to  allow  said 
excess  when  settling  the  accounts  of  the  recorder,  is  against 
public  policy  and  void.    Dodson  v.  McCurnin,  178 — 1211. 

Sunday  contracts:    Kecessity  for  plea.    A  contract  entered  into  on 
^    Sunday  is  enforceable,  in  the  absence  of  a  specific  plea  raising 
such  issue.    In  re  Estate  of  Rule,  178 — 184. 

Parties  not  in  pari  delicto.    One  wiH  not  be  permitted,  against  an 

3  innocent  party,  to  take  any  advantage  from  his  own  wrong. 
So  held  where  the  maker  of  a  Sunday  contract,  which  bore 
a  secular  date,  was  denied  the  right  to  plead  such  execution 
against  an  innocent  assignee.    Qooch  v.  Gooch,  178 — 902. 

Non-mutual  contracts.    Whether  specific  performance  of  a  contract 

4  which  simply  provides  that,  if  the  owner  of  lands  "concludes 
to  sell,"  he  will  give  the  other  party  the  first  chance  to  buy 
on  stated  terms,  should  be  refused  on  the  groimd  of  non- 
mutuality,  qwiere,    Monroe  v.  Crabtree,  178—646. 

Consideration. 

Assumption  of  subscription.    An  agreement  by  a  purdiaaer  of  real 

5  estate  to  pay,  as  part  of  the  purchase  prite,  a  su|)0criptio«i 
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made  by  one  holding  an  interest  in  the  property^  in  order  to 
meet  the  ooat  of  opening  a  Btreet,  is  supported  by  a  sufficient 
consideration.    People's  Sav.  Bank  v.  Philpott,  178—481. 

Presumption  from  writing:    Insufficiency  of  evidence  to  overcome. 

6  The  preaumpium  that  an  unconditional  written  promise  to  pay 
a  definite  sum  of  mon^  was  made  on  a  sufficient  c<Hisideration 
is  not  overcome  by  the  facts : 

(a)  That  the  sum  promised  is  referred  to  in  the  promise 
as  a  bequeat;  or 

(b)  That  the  written  promise  bears  an  indcursement  by  a 
third  party  to  the  effect  that  ''the  within  bequest  is  provided 
for  in  a  will  of  even  date  herewith;"  or 

(o)  That  the  promisor  executed  a  will  and  made  provision 
for  the  payment  of  the  promised  sum,  but  later  revoked  the 
provision.    First  Pres.  Church  v.  Dennis,  178 — 1352. 

Presumption  from  writing:    Insufficiency  of  evidence  to  overthrow. 

7  The  prestMnption  that  an  unconditional  promise  to  pay  a  defi- 
nite sum  of  money  was  made  on  a  sufficient  consideration,  is 
not  weakened,  but  streng^ened  and  reinforced,  by  the  fact 
that  the  promisor  is  a  member  and  a  strong  and  active  adher- 
ent of  the  church  organization  to  which  the  promise  is  made. 
First  Pres,  Church  v.  Dennis,  178—1352. 

Presumption:    Burden  of  proof:    Husband  and  wife.    A  written 

8  contract,  equally  between  husband  and  wife  as  between  other 
people,  is  presumed,  in  the  absence  of  evidence  to  the  contrary, 
to  be  based  on  a  sufficient  consideration.  (Section  3060,  Code, 
1897;  Section  3060-a24,  Code  Supplement,  1913.)  In  re  Es- 
tate of  Rule,  178—184. 

Past  consideration:    Moral  obligation.    A  past  consideration  or  a 

9  strictly  moral  obligation  will  not  constitute  a  vaUiable  con- 
sideration, but  is  sufficient  to  vest  full  title  in  an  assignee 
to  a  note  assigned  in  satisfaction  of  such  past  consideration 
or  moral  obligation.    Gooch  v.  Gooch,  178 — ^902. 

Construction  and  Operation. 

Building  contracts:    Allowable  payments:    Principal  and  surety. 

10  A  contract  for  the  construction  of  a  building  to  cost  $12,000, 
^subject  to  additions  and  deductions,"  and  providing  for  pay- 
ments of  "85  per  cent  of  all  work  completed  and  all  materials 
on  the  ground,"  does  not  necessarily  limit  payments  in  the 
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aggregate  to  85  per  cent  of  $12,000.  In  other  words,  so 
long  as  the  owner  pays  no  more  than  85  per  cent  of  "all 
work  completed  and  all  materials  on  the  ground,"  he  is  not 
guilty  of  disregarding  his  contract,  even  though  such  pay- 
ments ^coeed  85  per  cent  of  $12,000,  it  appearing  that  the 
contract  for  $12,000  was  less  than  the  actual  cost  of  the 
building.    Hileman  &  Gindt  v.  Fans,  178 — 644. 

Statute  law  of  place  of  contracting:    Subscriptions  for  corporate 

11  stock.  A  contract,  made  and  performable  in  a  foreign  state, 
to  whi(^  contract  the  statute  law  of  such  state  attaches  a 
stated  liability,  will  be  construed  in  harmony  with  the  re- 
quirements of  such  statute.    Johnson  v.  Morgan,  178—677. 

Modification  and  Merger. 

Necessity  for  mutuality.    It  requires  two  to  make  and  two  to 

12  modify  a  contract.  Therefore,  defendant,  who  was  under 
contract  to  pay  plaintiff  an  agreed  salary  for  an  agreed  Hme, 
could  not,  prior  to  the  expiration  of  such  agreed  time,  affect 
plaintiff's  rights  by  notifying  him  that,  if  he  performed  fur- 
ther services,  he  must  do  so  at  a  salary  less  than  that  called 
for  by  the  existing  contract.  Redfield  v.  Boston  P.  &  M. 
Co.,   17^—1275. 

Loss  of  original  right  of  action.    Parties  to  a  controversy  in  regard 

13  to  their  mutual  obligations  may  substitute  therefor  the  mutual 
obligations  of  a  new  agreement;  and  when  this  is  done,  their 
respective  rights  and  liabilities  are  to  be  determined  by  the 
new  agreement,    Goss  v.  Smith,  178 — 348. 

Rescission,  Abandonment  and  Porpeitubbs. 

Contract  conditions  as  to  rescission.    A  contract  specifying  the 

14  procedure  to  he  followed  in  case  the  buyer  of  pr(^>erty  elects 
to  demand  a  return  of  the  consideration  pud,  cannot  be 
added  to  by  the  imposition  of  conditions  additional  to  those 
bo  specified.     Doughty  v.  Law,  178 — 840. 

Waiver.    A  provision  for  the  forfeiture  of  all  rights  under  a  oon- 

15  tracts  made  for  the  distinct  benefit  of  one'  of  the  partliSs  there- 
to, may  be  waived  by  such  party,  even  though  he  has  care- 
fully stipulated  against  such  waiver.  So  held  as  to  a  provi- 
sion automatically  suspending  a  life  insurance  policy  for  the 
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nonpayment  of  dues  and  aaaessments  within  a  stipulated  tim^ 
O'Connor  v.  Knights  and  Ladies,  178—383. 

Pebforhance. 

Tender  of  perfoimance:    When  tender  excused.    Performance,  or 
10    tender  of  performance^  of  a  contract  by  one  sedcing  to  recover 
damages  for  a  breach  thereof  need  not  be  shown  when  de- 
fendant is  hopelijssly  in  default.    Kirkwood  v.  Perry,  etc.,  Co., 
178—248. 

Time  for  perfoimance:    Omission  supplied  by  law.    The  law,  in 

17  the  absence  of  a  provision  as  to  time  for  performance,  requires 
a  contract  to  be  performed  within  a  reasonable  time,  and  such 
time  is  ordinarily  a  juxy  question.    Qoes  v.  Smith,  178—348. 

Date  falling  on  Sunday.     A  contract  calling  for  performance  on 

18  Sunday  may  be  performed  at  any  time  on  the  following  Mon- 
day. (Sec.  48,  Par.  23,  Code,  1897.)  Blake  v.  Osmundson, 
178—121. 

Breach. 

Land  contract:    Tirst  chance  to  buy.**    A  contract  wherein  the 

19  owner  of  property  agrees  that,  if  he  "concludes  to  sell,"  he 
will  give  the  other  party  the  first  chance  to  buy,  on  stated 
terms,  is  only  breached  by  an  actual  sale  to  a  stranger  to 
the  contract.     Monroe  v.  Crabtree,  178 — 546. 

Action  for  Breach. 

» 

Non-premature  action.    Refusal  to  comply  with  a  contract  matures 

20  a  cause  of  action.    Waterman  v.  Bryson,  178 — 35. 

COBPOBATIONS. 

Stock. 

Subscriptions:  Rescission:  Fraud  as  defense  against  creditors. 
Unpaid  subscriptions  for  stodc  of  a  corporation  may  not,  as 
agavnsi  the  creditors  of  the  corporation,  be  defeated  on  the 
plea  that  the  purchase  was  induced  by  the  fraud  of  the  offi- 
cers of  the  corporation,  when  such  plea  was  negligently  with- 
held, and  no  effort  was  made  to  rescind  therefor  until  long 
after  the  corporation  had  passed  into  insolvency.  Johnson 
V.  Morgan,  178 — 677. 

Vol.  178  Ia.— 90 
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COSTS.   See  Intoxicatino  Liquors,  5 ;  Master  and  Servant, 
11. 

OOUNTEROLAIM.    See  Appeal  and  Error,  5 ;  Sbtt-ofp  and 
Counterclaim. 

COUNTIES.    See  Bridges. 

COUNTY  ATTORNEY.    See  Criminal  Law,  10-18. 
Assistants. 

Interest  disqvaUfjriBg  private  attorney.    The  ^'intaresf  in  a  civil 

1  action  whidi,  on  prompt  objection,  donands  the  exdusion.  of 
a  private  attorney  from  participating  as  assiatant  to  the 
county  attorney  in  the  prosecution  of  a  criminal  action,  is 
such  only  as  might,  irrespective  of  his  character  and  standing, 
tend  to  make  him  less  impartial  in  the  prosecution  of  a  crim- 
inal action  than  the  law  requires  the  county  attorney  to  be, — 
such  as  nUffht  tempt  him  to  advantage  himself.  (Sec  305, 
Code,  1897.)     State  v.  Jensen,  178—1008. 

Failure  to  move  for  exdusion.    Failure,  in  the  trial  oi  a  criminal 

2  action,  to  apply  to  the  trial  court  for  the  exdusioa  of  a  dis- 
qualifl^  privately  employed  attorney,  works  a  waiver  of  the 
objection.    State  v.  Lounsbury,  178—666. 

Compensation. 

Fines:    Abatement  of  liquor  nuisance.    The  language  of  Section 

3  2429,  Code,  1897,  that  an  attorney  shall  receive  10  per  centum 
of  all  fines  collected  "in  all  actions  in  equity  against  persons 
charged  with  keeping  a  nuisance,  and  to  abtUe  the  9ame^ 
entitles  such  attorney  to  10  per  centum  of  the  fine  imposed 
and*  collected  as  the  result  of  a-  conviction  on  a  striotlff 
orimindl  prosecution.  (See  Sec.  308,  Code  Bupp.,  1913;  Sees. 
2408,  3869,  Code,  1897.)     Story  County  v.  Hansen,  178—462. 

CRIMINAL  LAW.    See  Burglary;  Homicide;  Incest;  Phy- 
sicians AND  Surgeons;  Weapons. 

Evidence— Acts  and  Declarations  of  Conspirators,  etc. 

Acts  of  others  in  defendant's  bdialf.    One  on  trial  for  a  criminal 
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1  offeoiib,  who  seeks  to  avail  himself  6f  what  others  conceitedly 
did  in  his  behalf,  is  in  no  position  to  deny  that  such  others 
are  his  agents,  and  to  deny  that  he  is  bound  by  what  they 
did.    State  ▼.  Walters,  17a— 1108. 

EviDENCB — ^Weight  and  Supwcibncy: 

Weight  and  sufficiency.    Principle  recognised  that  circumstances, 

2  in  order  to  justify  a  conviction  for  crime,  must  not  only  be 
consistent  with  guilt,  but  inconsistent  with  a^y  other  rational 
theory.    State  v.  Bricker,  17&— 297. 

TraAii — Conduct  of  Court. 

Directions  to  bailiff.    The  objeotion  that  the  court  directed  the 

3  bailiff  in  regard  to  preventing  interference  with  the  jury  in 
such  a  way  as  to  frighten  the  jury,  and  in  regard  to  clearing 
the  court  room  on  occasion  of  disorder,  held,  in  the  case  at 
bar,  to  be  purely  hypercritical.    State  v.  Pdroe^  178—417. 

Incorrect  .statement  of  law:     Harmless  error.    Statement  by  the 

4  court  to  the  jury  that  the  statute  required  the  jury  to  be 
kept  together,  pending  and  during  the  trial,  is,  if  erroneous, 
entirely  harmless.    State  v.  Peiroe,  178—417. 

Unjust  imputation  on  counsel    A  remark  by  the  court,  for  which 

5  there  was  no  foundation  in  the  record,  quite  strongly  inferring 
that  counsel  for  the  defendant  had  so  interfered  with  the  wit- 
nesses for  the  State  thai  it  was  necessary  f<Nr  counsel  for  the 
State  to  lead  them  in  their  examination,  is  prejudicial  error, 

^  .'  even  though  the  court,  at  once,  on  demand  that  the  remark 

;   be  n^ithdrawn,  disclaimed  any  intention  of  charging  counsel 

with  tampering  with  the  witnesses.    State  ▼.  Peiroe^  178—417. 

^Unwarranted  reprimand  of   counsel.     The  court's  reprimand  of 

6  defendant's  oounsel  for  asserting,  at  the  close  of  the  State's 
case,  that  the  prosecutor  had  stated  that  ho  would  recall  a 
certain  witness  (which  assertion  was  substantially  correct, 
though  vigorously  denied  by  counsel  for  the  State),  was  un- 
warranted, but  not  reversible  error.    State  v.  Peirce,  178—417. 

Trial — Conduct  op  Jury. 

Reading  of  newspapers:    Burden  of  proof  as  to  prejudice,    Defend- 

7  ant  in  a  <criminal  cause  need  not  affirmatively  show  that  mis- 
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conduct  of  a  jury  in  reading  prejudicial  newspaper  aooomnts 
relating  to  the  trial,  was  the  cause,  or  partial  cause,  of  the 
verdict  of  guilt,  because  to  so  require  would  be  to  require 
the  ixnpoBsible,  to  wit,  show  a  fact  whU^  inheres  im  the  ver- 
dict.   State  V.  Peirce,  178—417. 

Reading  newspapers  in  violation  of  order:     Innocence  of  liailiff. 

8  The  reading,  in  violation  of  an  order  of  court,  by  jurors  in  a 
criminal  case,  in  the  trial  of  which  they  were  not  permitted 
to  separate,  of  accounts  in  a  reputable  newspaper,  of  the 
arrest  of  a  witness  for  defendant  for  perjury  committed  in 
the  trial  of  said  cause,  without  direct  adverse  comment  <m  to 
defendoAnt,  is  reversible  misconduct.    State  v.  Peiroe,  178—417. 

Trial — Conduct  op  Bailiff. 

Improper  communication  with  jury.    It  is  prejudicial  misconduct 

9  for  a  bailiff  tp  inform  a  jury  that  the  trial  judge  had  gone 
to  his  home  out  of  the  city  to  spend  Sunday,  and  that  another 
judge  who  did  reside  in  the  city  of  the  trial  had  no  power 
ejccept  to  receive  a  verdict.     (See  Section  5387;  Code,  1897.) 
State  V.  Peirce,  178—417. 

Trial — ^Argument  and  Conduct  op  Counsel. 

Argument.    It  is  not  misconduct  for  counsel  for  the  State,  in  argu- 

10  ment  on  the  trial  of  a  police  officer  for  conspiracy  to  protect 
lawbreakers,  to  assert:  (a)  That  citizens  no  longer  carry 
weapons,  and  are  prohibited  from  doing  ao  because  of  reliance 
on  performance  of  duty  by  police  officers;  (b)  asBumpti(m  that 
the  jury  desired  a  verdict  -which  would  make  them  feel  that 
they  had  properly  acquitted  themselves '  of  their  duty,  and 
were  entitled  to  the  approval  of  their  fellow  citizens;  (c)  that 
the  case  had  excited  unprecedented  interest  in  the  community, 
and  that  most  careful  consideration  was  due,  so  that  a  fair 
and  just  verdict  might  be  rendered.    State  v.  Peiroe,  178—417. 

Argument.    It  is  not  misconduct  for  counsel  for  the  State  to  assert 

11  in  argument  that  defendant  is  guilty,  and,  in  substance,  that 
the  jury  could  not  justify  itself  with  any  citizen  in  acquitting 
the  defendant,  in  view  of  the  convincing  array  of  evidence 
against  him,  and  the  withholding  of  the  only  testimony  that 
the  State  knew  of  that  could  corroborate  defendant^  that  of 
a<Jiamed  saloon  keeper.    State  v.  Peirce,  178—417. 
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▲rgimieiit.    InBinuating,  even  in  some  slight  -degree,  without  justi- 

12  fication  in  the  record,  that  witneBsea  had  been  suppressed  or 
intimidated,  is  error,  though  not  necessarily  preiudicial. 
State  V.  Peirce,  178-417. 

Axgument.    Highly  inflammatory  remarks  by  counsel  in  argument, 

13  especially  tfi  the  trial  of  a  chief  of  poUee  chorffed  icith  con- 
epiraoy  to  protect  UMohreakerg,  without  a  record  to  justify  it, 

(a)  enlarging  upon  the  fearful  prevalence  of  all  kinds  of 
infamous  crimes  in  the  community; 

(b)  asserting,  at  length,  the  miscarriage  of  justioe  in  the 
trial  of  a  criminal  case  a  year  previous;  and 

(c)  asserting    that   defendant   is   guilty   of   thousands   of 
crimes  other  than  the  one  on  trial, 

is  misconduct  such  as  to  demand  the  reversal  of  a  verdict  of 
guilt.     State  v.  Peirce,  178-417. 

Argument.    It  is  highly  improper  for  counsel  in  argument  to  assert, 

14  without  anything  in  the  record  to  justify  it,  that  a  witness 
for  defendant  is  a  dope  fiend.    State  v.  Peirce,  178-— 417. 

Argument.    Reversible  misconduct  may  arise  out  of  highly  inflam- 

15  matory  remarks  by  counsel  in  argument^  without  record  evi- 
dence to  justify  it,  concerning  a  party  toho  is  neither  a  pwriy 
to  the  prooeedmge  nor  a  toitnesa  therein.  State  v.  Peirce, 
178—417. 

Argument  improper  and  naturally  prejudidaL    No  failure  on  the 

16  part  of  counsel  to  object  can  waive,  and  no  act  on  the  part 
of  the  court  can  cure,  the  error  of  an  argument  clearly  im- 
proper and  naturally  prejudicial.     State  v.  Peirce,  178—417. 

Objectionable  argument:    Belated  objections.    Objections  to  argu- 

17  mentative  statements  are  too  late  when  made  for  the  first 
time  in  a  motion  for  new  trial.    State  v.  Lounsbnry,  178 — 555. 

Harmless  error:     Senuurks  of  counsel.     Error  may  not  be  predi- 

18  cated  on  statements  of  counsel  as  to  matters  of  fact  patent 
to  the  jury.     State  v.  Lounsbury,  178 — 665. 

Tbiai- — ^Reception  of  Evidence. 

Argumentative  form  of  question.    Record  reviewed,  and  held  that 

19  the  question,  "And  you  take  your  daughter  around  to  buy 
beer  for  her  at  9  or  10  o'clock  at  night,  do  you?''  put  to  a 
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prosecuting  witness  in  a  proaecution  for  the  unlawful  Bale  of 
liquors,  was  argumeotative  in  f<N:in  and  properly  ezoluded. 
State  y.   Walters,   178—1108. 

Tbial — ^Instbuotions. 

Character  evidence.    On  the  subject  of  character  evidenee,  defend- 

20  ant's  rights  are  fully,  protected  by  an  instruction,  (a)  Uiat^ 
if  the  jury  entertained  a  reasonable  doubt  of  defendant's 
guilt,  upon  the  whole  record,  they  should  acquit;  and  (b) 
that  good  character  was  sufficient  to  generate  such  doubt^ 
even  though,  without  proof  of  good  character,  they  would 
convict.     State  v.  Dunn,  178--868. 

CoYering  requested  inatruction.    Error  may  not  be  predicated  on 

21  the  refusal  to  give  requested  instructions  which  are  fully 
covered  by  those  given  by  the  court  on  its  own  motion.  State 
V.  Roden,  178—827. 

Tmal-^Waivbr  and  Corrbction  of  ErrobSi  etc. 

Improper  reception  of  evidence:    Withdrawal:    Effect.    The  with- 

22  drawal  of  improperly  received  evidence,  with  instruction  to 
the  jury  to  disregard  the  same,  ordinarily  cures  all  ^ror 
in  the  original  reception.    State  v.  Lonnsbury,  178 — 665. 

Reception  of  evidence:    Harmless  error.    Error  may  not  be  predi- 

23  cated  on.  the  overruling  of  a  single  objection  to  certain  evi- 
dence, when  like  evidence,  at  other  stages  of  the  trial,  was 
repeatedly  put  in  without  objection.  State  v.  Walters,  178 — 
1108. 

Appeal. 

• 

Violation  of  rules:    Waiver.    Principle  recognised  that  a  violation 

24  of  the  rules  governing  assignment  of  errors  and  the  presenta- 
tion of  the  propositions  relied  on  for  reversal  may  be  waived, 
especially  in  criminal  causes.     State  v.  Walters,  178 — 1108. 

Concession  that  guilt  was  jury  question:  Effect.  A  defendant  in 
26  a  criminal  cause  who  does  not  raise  ;the  question  that  the 
evidence  is  insufficient  to  sustain  the  verdict,  may  still  insist 
that  the  reading  of  prejudicial  newspaper  articles  was  pre- 
sumptively prejudicial,  as  interfering  with  a  proper  wdgh- 
ing  of  the  evidence.    State  v.  Peirce,  178 — 417. 
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Review  of  instructions  refused.  Failure  to  object  to  instructions 
2d    ffivm^  does  not  preclude  review  of  properly  preserved  objections 

to  the  action  of  the  court  in  refusing  instructions  requested. 

State  V.  Walters,  178—1108. 

Failure  to  object:    Effect  on  refusal  to  instruct.    Error  may  not 

27  be  predicated  on  the  refusal  of  the  court  to  give  a  requested 
Instruction  on  the  effect  of  impeaching  evidence,  when  the 
instructions  given  by  the  court,  which  are  not  in  any  manner 
objected  to,  do  present  the  oeniral  thought  of  the  instruction 
refused.     State  v.  Walters,  178—1108. 

Weight  of  evidence:     New  trial.    On  appeal  in  a  criminal  cause, 

28  the  court  manifestly  will  not  say  that  the  verdict  of  guilty  is 
"violative  of  the  cAewr  weight  of  the  evidence*  simply  be- 
cause the  defendant  has  the  greater  number  of  witnesses,  es- 
pecially when  the  testimony  of  such  latter  witnesses  is  mark- 
edly Impeached  by  an  odor  of  untruthfulness.  State  v. 
Walters,  178—1108. 

Judgment:    Ezcessiveness:    Review.    Whether  the  appellate  court 

29  will  grant  relief  from  the  allied  excessiveness  of  a  judgment 
in  a  criminal  cause^  may  be  quite  largely  controlled  by  thb 
fact8»  (a)  that  the  offense  in  question  wa&  not  defendant's 
first  offense;  (b)  that  he  was  guilty,  but  put  the  state  to 
the  expense  of  a  trial,  and  (c)  that  he  conspired  with  others 
to  employ  perjury  in  his  defense^    State  v.  Walters,  178 — 1108. 

DAMAGES.    See  Master  and  Servakt,  2 ;  Vendor  and  Pur- 
chaser, 7,  8. 

Liquidated  Damages. 

Agreement  for:    When  sustainable.    An  agreement  that  a  specified 

1  sum  shall  be  recoverS.ble  by  the  non-defaulting  party  to  a 
contract  will  be  sustained,  provided  such  sum  is  not  out  of 
all  reasonable  proportion  to  the  loss  sustained,  or  reasonably 
to  be  anticipated  in  case  ot  a  breach.  Joeckel  v.  Johnson, 
178—231. 

Measure  of  Damages. 

Incorrect  rule  working  substantial  justice.    A  measure  of  damages, 

2  not  wholly  correct,  but  working  substantial  justice,  is  not 
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necessarily  reversible  error.    Auraod  v.  Perry,  eta,  Co.,  178 
—262. 

Purchase  of  land:    Contract  to  locate  car  li]ie»  etc:    Breach.    The 

3  measure  of  damages,  for  breach  of  a  contract  for  the  pur- 
chase of  land,  arising  out  of  the  defendant's  failure,  aa  per 
contract,  to  locate  in  the  vicinity  a  street  car  line,  a  college 
and  a  steel  mill,  is  the  difference  in  value  of  the  land  with 
and  without  the  location  of  such  improv^nents.  Kiiicwood 
v.  Perry,  eta,  Ca,  178—248. 

Value  of  use  of  automobile:    Cost  of  operation.    The  question  of 

4  the  value  of  the  use  of  an  automobile  is  properly  submitted 
under  unquestioned  testimony  as  to  such  value,  even  though 
there  is  no  testimony  as  to  the  cost  of  operation  during  the 
delayed  period,  especially  when  there  is  fair  warrant  in 
the  record  for  the  view  that  such  item  of  damage  was  rejected 
by  the  jury.     Akin  v.  Madison  County,   178 — 161. 

Sale  of  land:     Fact  representation  as  to  value.    The  measure  of 

5  damages  for  false  representations  in  the  sale  or  exchange  of 
land   is: 

1.  The  difference  between  the  market  value  of  the  land  as 
it  was  in  fact  at  the  time  of  the  sale  or  exchange,  and  what 
it  would  have  been  worth  had  it  been  in  the  condition  as 
represented ;    or 

2.  The  difference  between  the  specifically  represented  fact 
value  (if  such  was  "the  representation),  and  what  it  was 
reasonably  worth  at  the  time  the  sale  or  exchange  was  made. 
Gray  v.  Sanborn,  178—456. 

DEDICATION. 

Nature  and  Requisites. 

Essential  elements:     Highways.    A  dedication  of  lands  for  public 

1  use,  i.e.,  a  public  highway,  may  not  be  predicated  on  any- 
thing short  of  deliberate,  unequivocal  and  decisive  acts  and 
declarations  of  the  owner,  manifesting  a  positive  and  un- 
mistakable intention  to  permanently  abandon  his  property 
to  the  specific  public  use.    Jones  v.  Peterson,  178 — 1389. 

Abandonment:     Estoppel  based  on  improvements.    One  who  has. 

2  without  objection  from  a  municipality,  made  valuable  im- 
provements upon  a  strip  of  ground  originally  dedicated  as  a 
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publio  alley,  in  the  bona  fide  belief  and  claim,  hut  without 
color  of  title,  that  he  owns  said  strip,  may,  on  showing  that 
the  municipality  haa  never  expreealy  or  impliedly  accepted 
such  dedication,  quiet  title  against  said  municipality,  on  the 
basis  of  both  abandonment  and  estoppeL  Christopherson  v. 
Forest  City,  178—893.  ' 

DEEDS. 

Validity. 

Failure  to  specifically  describe  property:    General  danse:    Effect 

1  Uncertainty  in  description  of  real  property  such  as  to  nullify 
a  deed  does  not  necessarily  result  from  employing  a  general 
conveyance  clause  in  lieu  of  a  specific  description  by  platted 
lot  and  block  numbers.  Chicago  G.  W.  R.  Co.  v.  MoCaffery, 
178—1147. 

Recording. 

Constructive  notice:    Conveyances  between  husband  and  wife.    A 

2  wife,  receiving  a  conveyance  from  her  husband,  may,  equally 
'  with  any  other  person,  rely  on  the  constructive  notice  im- 
parted to  the  world  by  the  record  of  the  deed.     State  Bank 
V.  Wolford,  178—89. 

Failure  to  record  contracts  affecting  real  estate.    An  assignee  of  a 

3  contract  which  affects  real  estate  must  record  the  same  in 
order  to  be  protected  against  subsequent  purchasers  of  the 
real  eertate,  for  a  valuable  consideration,  without  notice.  ( Sec 
2025,  Code,  1897.)'    BaUey  State  Bank  v.  Heinse,  178--1203. 

Construction. 

Estates  and  interests  conveyed:    Life  estates  and  remainders.    A 

4  deed,  "in  trust  only  for  her  (grantee's)  own  use  during  her 
lifetime,  and  at  her  death  to  be  distributed  equally  among 
her  children  then  living,"  conveys  a  life  estate  to  the  grantee 
designated  and  a  remainder  to  her  children,  contingent  though 
it  be.    Hushaw  v.  Wood,  178—752. 

Failure  to  fulfill  conditions  subsequent:     Effect.    A  stranger  to  a 

5  deed  cannot  successfully  contend  that  such  deed  conveyed  no 
title  because  of  the  grantee's  failure  to  comply  with  a  condi- 
tion subsequent,  of  which  failure  the  grantor  never  made 
complaint.    Monarch  Co.  v.  Phillips  Co.,  178 — 660. 
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Conditions  and  rctftrictionfl:    Charges  on  lands:   Implied  agreement 

6    to  pay.    Principle  recognised  that  the  acceptance  of  a  convey- 

anoe  of  lands  burdened  with  an  obligation  to  pay  a  stated 

sum   to  another,   oohstitutes  an  implied   agreement  to  pay 

such  sum  to  such  other  person.    Meyer  v.  Brogan,  178 — 1326. 

DESCENT  AND  DISTBIBXTTION.    See  Wills. 
Nature  and  Course  in  General. 

Decree:    Lands  in  foreign  state.    A  decree  of  a  court  of  this  state, 

1  assuming  to  fix  the  interest  of  an  heir  in  lands  in  a  fordgn 
state  belonging  to  the  estate  of  a  decedent,  will  not  necessarily 
be  expunged  on  appeal.    Calhoun  v.  Taylor,  178 — 56. 

Surviving  Spouse. 

Dower:    Homestead  incumbrance:    Payment  from  general  asaeta 

2  A  widow  who  demands  that  the  homestead  be  set  off  to  her 
as  part  of  her  distributive  share  may,  as  against  the  heirs 
of  a  solvent  estate,  enforce  payment  of  a  mortgage  <hi  the 
homestead  on  which  the  deceased  husband  was  aloo^  liable^ 
out  of  the  property  of  the  estate  other  th4iai  the  one-third 
share  of  the  toidotc,    Dalton  v.  Dal  ton,  178 — 508. 

Right  of  surviving  spouse:    Taking  under  both  will  and  statute. 

2-a  A  widow,  on  the  death  of  her  husband,  became  vested,  under 
the  Code  of  1873  (Sees.  2440,  2452),  with  her  one-third  dis- 
tributive share  in  the  real  estate  of  her  husband,  notwith- 
standing the  will  of  the  husband  devising  her  a  life  estate 
in  all  his  property,  without  other  words  of  limitation  or 
condition.     Jackman  v.  Herrick,  178 — 1374. 

Advancements. 

Gist  of  inquiry:     Evidence.    An  advancement  is  a  gift,  plus  an 

3  intent  on  the  part  of  grantor  that  such  gift  shall  act  as  an 
advanced  payment  of  the  heir's  interest  in  grantor's  estate. 
It  follows  that  evidence  of  grantor's  declarations  to  the  effect 
that  he  was  giving  or  going  to  give  this  or  that  to  an  heir, 
throws  little,  if  any,  light  on  the  gist  of  the  inquiry,  to  wit^ 
tJie  object  of  grantor  in  making  the  gift.  Calhoun  v.  Taylor, 
178—56. 

Agreement  to  relinquish  interest  in  estate:    Subsequent  advance- 

4  ment:     Effect.    An  agreement  by  an  heir,  on  receiving  a  oo*- 


Index,  Vol.  178.  1435 

DS8CBNT  AND  DISTRIBUTION  Continued      TO  I>ncBX&,  fikra 

tain  advancement,  that  he  will  accept  the  same  m  full  of  his 
then  or  future  ao-called  **intere9f*  in  the  grantor's  estate,  is 
and  remains  binding  and  conclusive  on  said  heir,  even  though 
subeequentiy  the  grantor,  for  some  reason,  makes  an  additional 
advancement  to  said  heir.  In  other  words,  an  heir  who  once 
waives  all  his  interest  is  not  reinstated  as  an  heir  by  the 
grantor's  subsequent  generosity.    Calhoun  v.  Taylor,  178 — 66. 

Valuation:    Sale  to  determine.    The  amount  at  which  an  advance- 

5  ment  will  be  charged  to  the  receiving  heir,  for  the  purpose 
of  distribution,  is  the  value,,  at  the  time  of  the  intestate's 
death,  of  the  property  advanced,  viewed  and  judged  on  the 
assumption  that  the  said  property  uxts,  at  the  time  of  in" 
testate^s  death,  in  the  same  condition  as  when  received  as 
an  advancement,    Calhoun  v.  Taylor,  178 — 56. 

Voluntary  conyeyance:     Presumption.     A  naked  voluntary  oon- 

6  veyance  from  parent  to  child  is  presumed  to  have  been  in- 
tended as  an  advancement,  with  burden  of  proof  on  one  con- 
tending for  a  gift  only  to  so  show.  Calhoun  v.  Taylor,  178 
—66. 

Intent  of  intestate:     Evidence.     Whether  an  intestate  intended 

7  conveyances  to  an  heir  as  gifts  or  advancements  may  be 
established  by  the  declarations  of  the  intestate  which  are 
prior  to  the  time  of  the  transfer  or  contemporaneous  with  it, 
but  not  bg  intestat€^8  subsequent  declarations  not  part  of  the 
res  gestae.    Calhoun  v.  Taylor,  178 — 56. 

Initial  value  as  bearing  on  intent:     Evidence.     Evidence  of  the 

8  value  of  an  alleged  advancement  at  the  time  it  was  received 
by  the  heir  is  admissible,  because  having  bearing  on  the  intent 
of  the  grantor  in  making  the  conveyance.  Calhoun  r.  Tay- 
lor, 178--56. 

Equalizing  distribution:    Evidence.    The  probate  files  showing  the 
.9    amount  of  property  on  hand  for  distribution  among  the  heirs 
are  admissible  in  order  to  show  that  there  is  property  on 
hand  with  which  to  equalize  shares  in  connection  with  ad- 
vancements.   Calhoun  v.  Taylor,  178 — 66. 

DISMISSAL  AND  NON-SUIT.    See  Actions. 

DITCHES,  ETC.    See  Drains;  Waters  and  Watercourses. 
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DIVOSCE. 

Grounds. 

Cnielty:    Evidence:    Sufficiency.    ''Cruel  and  inhuman  treatment" 

1  does  not  necessarily  involve  a  finding  of  physical  violence, 
but  may  consist  of  habitual  nagging,  accusations  of  unchastity 
or  criminal  conduct,  vulgarity,  and  petty  criticisms.  Pooley 
V.   Pooley,   178 — 19. 

Cruelty:     Commission  of  crime.    The  commission  of  a  crime  by  a 

2  husband,  not  against  the  wife,  but  from  which  she  unwittingly 
profited,  and  which  caused  her  worry  and  injured  her  health, 
does  not  constitute  "cruel  and  inhuman  treatment,"  and  ia 
not  grounds  for  divorce  when  there  has  been  no  conviction 
of  the  husband.     Bill  v.  Bill,  178—1025. 

''Habitual  drunkenness."    If  one  indulges  in  the  practice  of  becom- 

3  ing  intoxicated  whesiever  (^portunity  is  presented,  he  is  a 
habitual  drunkard,  though  the  separate  intoxications  are  not 
excessive  or  not  during  business  hours.    Bill  v.  Bill,  178 — 1025. 

Evidence. 

Malign  influence  of  plaintiff's  mother:     Pleading.    The  unwise  or 

4  '  improper    interference    and    malign    influence    of    plaintiff's 

motlier,  in  so  far  as  it  may  tend  to  show  that  defendant  is 
not  guilty  of  the  charge  of  cruelty,  is  admissible  under  a 
general  denial.     Pooley  v.  Pooley,   178 — 19. 

Negative  versus  positive.    Negative  testimony  that  witnesses  had 

5  not  seen  the  defendant  in  an  intoxicated  condition  held  not 
to  overcome  the  positive  testimony  of  witnesses  that  they 
had  frequently  seen  defendant  in  such  condition.  Bill  v. 
Bill,   178—1026. 

Appeal. 

Deference  to  views  of  trial  court.    Recognizing  the  fact  that  paa- 

6  sions  and  prejudices  are  so  often  unduly  aroused  in  divorce 
proceedings,  held  that  special  deference  will  be  given  to  the 
views  of  the  trial  court,  when  the  questions  to  be  decided 
turn  on  the  veracity  of  witnesses.    Pooley  v.  Pooley,  178 — 19. 
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Custody  and  Support  op  Childbbn. 

^Change  of  circumstances:''    Scope.  The  "chaiige  of  chrcumstances" 

7  which  will  arm  the  court  with  power  to  modify  a  former 
order  relative  to  the  custody  of  children  may  consist  of  im- 
proper conduct  on  the  part  of  the  custodian  of  the  child  sub- 
sequent to  the  original  order.  Albertus  v.  Albertus,  178 
—1124. 

Unfitness  of  both  custodian  and  applicant.    It  is  not  error  for  the 

8  court  to  deny  the  application  of  a  father  for  the  sole  custody 
of  his  childy  and  to  permit  the  child  to  remain  in  the  custody 
of  its  grandparents,  where  it  had  been  placed  by  a  former 
order,  even  though  the  father  and  the  grandparents  were  both 
unfit  persons  to  have  the  child,  especially  where  the  order 
permitting  continued  custody  in  the  grandparents  was  con- 
ditioned on  their  good  behavior.  Albertus  v.  Albertus,  178 
—1124. 

DOWEB.    See  Desckkt  and  Distribution. 

DRAINS.    See  Waters  and  Watpbcourses. 
Establishment  and  Maintenance. 

Conclusive  finding  as  to  benefits:     Reclassification.    The  act  of 

1  establishing  a  public  drainage  improvement  embraces  a  con- 
clusive finding  thai  all  lands  included  within  the  district  will 
be  specially  benefited  by  the  improvement,  and^  in  proceedings 
to  improve  the  ditch  and  render  it  effective,  said  former  find- 
ing is  not  open  for  review.  Mayne  v.  Board,  178 — 783. 

Scope  of  continuing  jurisdiction  of  board.    The  continuing  jurisdic- 

2  ticm  of  the  board  of  supervisors  and  trustees  over  a,  completed 
drainage  improvement  to  keep  the  same  in  repair  by  "enlarg- 
ing, reopening,  deepening,  widening,  straightening,  lengthening 
for  a  better  outlet,  or  by  changing  or  enlarging  the  same  or 
by  converting  the  same,  wholly  or  in  part,  into  a  closed 
drain,"  while  not  limited  to  what  would,  technically,  be  deemed 
repairs,  does  not  embrace  the  power  to  construct  new,  imde- 
pendent  and  addiiumal  ditches,  or  to  organize  suhdisfriots, 
(Sees.  1989-a21,  1989-a2a,  Code  Supp.,  1913;  Sec.- 1989-a71, 
Code  Supplemental  Supp.,  1916.)  Smith  v.  Monona-Harrison 
]>rainage  IHst.,  178—823. 
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Assessment  of  Benefits. 

Jaeqnitableneas:     Evidence.     It   oannot  be  determined  that  an 

3  aeeeBsment  is  inequitable,  in  the  absence  of  evidence  prc^rly 
comparing  such  aaseesment  with  other  assessments  within  the 
district.    Mayne  v.  Board,  17&--783. 

Lateral  for  sole  benefit  of  owner:    Presumption  as  to  payment. 

4  Where  a  properly  owner  was  assessed  for  his  proportionate 
share  of  the  total  cost  of  a  drainage  improvanent,  but  the 
plan  and  scheme  embraced  a  lateral  for  the  9ole  benefit  of 
9uch  property  owner,  it  will  be  presumed  that  his  assessment 
included  the  total  estimated  cost  of  such  lateral.  Senneff  v. 
Board  of  Supervisors,  178—1281. 

Collection  of  assessment  followed  by  failure  to  construct  improre- 

5  ment.  The  duty  of  a  newly  oi^nized  drainage  district,  which 
embraces  lands  within  a  previously  organized  district,  to 
credit,  on  new  assessments,  the  property  owners  within  the 
previous  district  with  the  italue  of  their  public  drainage  im- 
provements, involves  the  counter  duty  on  the  part  of  sndi 
previous  district  to  replace  in  the  treasury  of  the  new  dis- 
trict the  amount  of  assessments  collected  by  such  previous 
district  for  a  lateral  which  was  never  constructed^  but  which 
the  newly  organized  district  proceeds  to  construct, — thereby 
saving  the  landowner  from  a  double  assessment.  (Sec  1989- 
a26,  Code  Supp.,  1913.)  Senneff  v.  Board  of  Supervisors,  178 
—1281. 

Objections:    Waiver.    Objections  to  an  assessment  of  ben^ts  for 

6  a  drainage  improvement  not  filed  *^on  or  before  noon  of  the 
day  set  for  such  hearing",  are  waived.  (Section  1989-al2, 
Code  Supplement,  1913.)  Patch  v.  Boards  of  Supervisors, 
178—283. 

Pbivatb  Use  op  Pubuc  Drain. 

Sight  to  connect  with  outlet:    Lands,  outside  district    Owners  of 

7  land  within  a  drf^inage  subdistrict,  for  the  construction  of 
the  main  drain  of  which  they  have  been  assessed,  on  such 
lands  only,  may,  provided  they  follow  the  general  oowree  of 
nalurel  drainage,  so  drain  their  lands,  both  ufUhm  and  with- 
out said  subdistrict,  as  to  connect  with  the  main  drain  of  the 
subdistrict,  even  though  bf  so  doing  an  unsuspected  burden  is 
cast  upon  such  main  drain.  (See  Sections  1989-a23,  1989-a53, 
Code  Supp.,  1913.)     Cowley  v.  B^ynolds,  178—701. 
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EASEMBNTS. 

Creation  and  Existence. 

Use:  CUim  of  right:  Notice:  A  claimaitt  to  an  eaaement  in 
real  estate  must  not  atop  at  rimply  showing  uae  of  the  prem- 
ise^ for  10  years.  He  must  go  further,  and,  by  evidence  lohoUy 
disiinct  from  the  im6,  establish  that  said  uae  was  under  a 
claim  of  right  to  so  use,  and  that  the  owner  had  express  notice 
thereof.    Jones  t.  Peterson^  178 — 1380, 

ELECTIONS.    See  Schools  and  School  Distiuots. 
EinNENT  DOHAIN. 

Compensation. 

Person  entitled:  'H)wner:''  Vendor  and  Tondee.  An  ^owner^  of 
real  estate,  within  the  ^leaning  of  the  Eminent  Domain  Act 
(Sec.  1995  et  seq,.  Code,  1897),  may  include  one  who  has  a 
fiwed  and  vested  interest  in  the  real  estate  as  stufh,  even 
though  he  does  not  hold  the  legal  title  when  condemnation 
proceedings  are  instituted.    Wolfe  y.  Iowa  R.  &  Lw  Co.,  178 — 1. 

EQUITY.    See  New  Trial,  1. 
Jurisdiction. 

Frandnlent  redemption  from  execution  sale.  It  is  suggested  that, 
if  redemption  from  execution  sale  be  attempted  by  means  of 
a  worthless  check,  equity  would  afford  available  remedies  for 
the  protection  of  the  clerk  accepting  the  check,  and  of  the 
holder  of  the  certificate  of  sale.    Martin  v.  Dilley,  178—41. 

ESTATES  OF  DECSDENTS.    See  Descent  and  Distribu- 
tion ;  Executors  and  Administrators  ;  Wills. 

ESTOPPEL.    See  Dedication,  2 ;  Husband  and  Wife,  2,  4 ; 
Municipal  Corporations;  Pleading,  8. 

Equitable  EsTOFPHi. 

Change  of  iioiition:    Insurance.    Change  of  position  to  the  detri- 
1    ment  of  the  pleader  must  be  nhown,  in  order  to  lay  the  foun- 
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dation  for  an  estoppel.    So  held  in  an  action  on  a  certificate 
of  insurance.    Gibson  v.  Iowa  Legion  of  Honor,  178 — 1156. 

Estoppel  available  to  non-complainant:     Effect    Defendant,  hav- 

2  ing  no  sustainable  ri^t  himself,  may  not  ride  to  victory  over 
an  estoppel  borrowed  frc»n  one  who  is  neither  a  party  to  the 
suit  nor  complaining.  Shimaaek  v.  Chicago,  M.  &  St.  P.  B. 
Co.,  178— 1187. 

Evidence:    Sufficiency.    Evidence  reviewed,  and  held  wholly  insulB- 

3  cient  on  which  to  base  an  estoppel  to  claim  title  Uy  real  estate 
in  controvert.    Jahnke  v.  Seydel,  178 — 363. 

EVIDENCE.  See  Burolary;  Criminal  Law;  Descent  and 
Distribution,  3,  7-9;  Divorce;  Fraud;  Husband  and 
Wipe,  5;  Negligence;  Pi-.eadino,  20;  Principal  and 
Agent,  3 ;  Trial. 

Burden  op  Proof. 

Presumption  of  consideration  from  writing.    He  who  is  faced  with 

1  a  written  promise  to  pay  must  assume  the  burden  of  over- 
throwing the  presumption  of  law  that  the  promise  was  made 
on  a  sufficient  consideration.  First  Pres.  Church  v.  Dennis, 
178—1352. 

Relevancy,  Materiality  and  Competency. 

Admissibility  under  particular  issues.     Principle  recognized  that 

2  items  of  evidence^  otherwise  irrdevant  and  incompetent,  may 
become  relevant  and  material  under  the  particular  issues 
being  tried.  So  held  where,  in  an  action  by  a  broker  for 
commission,  a  letter  from  the  purchaser  who  was  not  a  par^ 
to  the  action  was  held  admissible  as  explanatory  of  testimony 
introduced  on  a  former  trial.  Fisher  &  Ball  v.  Carter,  178 
—636. 

Reliance  on  warranty.    One  suing  for  damages  for  breach  of  guar- 

3  anty  in  a  land  sale  contract  must  show  that  he  relied  on 
said  guaranty  in  entering  into  the  contract.  Therefore,  tes- 
timony that  plaintiff,  before  signing  the  contract,  read  the 
provision  as  to  guaranty  and  relied  thereon,  is  material. 
Aurand  v.  Perry,  etc.,  Co.,  178—262. 
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Time,  place  and  manner  of  contracting.    The  circumstances  attend* 
4    ing  the  time,  place  and  manner  of  entering  into  a  contract 
may  be  material.     Kirkwood  v.  Perry,  etc.,  Co.,  178 — 270. 

Value:     Purchase  price.    Evidence  as  to  the  price  paid  for  prop- 
6     erty  at  a  time  not  unduly  remote  from  the  time  in  issue,  is 
admissible  on  the  question  of  value.     Kirkwood  v.  Perry,  etc., 
Co.,   178—248. 

Injury  to  person:     Action  by  minor:    Decreased  earnings:     Loss 

6  of  time.  A  minor,  in  an  action  for  personal  injuries,  may  show 
his  earnings  before  and  after  the  injury,  not  for  the  purpose 
of  recovering  such  decreased  earnings,  or  loss  of  time,  during 
minority,  but  as  bearing  on  the  continued  ill  eiTects  of  the 
injuries  after  arrival  at  his  majority,  provided  the  jury  finds 
that  the  injuries  are  permanent.  Hanen  v.  Lenander,  178 
—669. 

Best  and  Secondary. 

Duplicates.    Principle  recognized  that,  when  a  writing  is  made  in 

7  duplicate,  either  copy  is  admissible,  without  regard  to  the 
whereabouts  of  the  other,  and  without  showing  of  effort  to 
obtain  such  other.     Fisher- &  Ball  v.  Carter,  178 — 636. 

Original  writing  in  foreign  jurisdiction:    Diligence.    Merely  show- 

8  ing  that  an  original  writing  is  in  a  foreign  jurisdiction,  and 
in  the  hands  of  a  stranger  to  the  action,  does  not  authorize 
the  reception  of  secondary  evidence  of  its  contents.  There 
must  he  a  shoiving  of  reasonable  diligence  to  obtain  the  orig- 
inal.    Fisher  &  Ball  v.  Carter,  178—636. 

Original  writing  in  foreign  jurisdiction:  What  constitutes  diligence 

9  to  produce.  What,  under  a  fair  discretion  of  the  court,  constitutes 
reasonable  diligence  to  produce  an  original  writing,  which 
is  in  a  foreign  state  and  in  the  hands  of  a  stranger  to  the 
action,  necessarily  varies  with  each  case,  and  depends: 

(a)  On  the  character  and  importance  of  the  writing; 

(b)  On  the  purposes  for  which  it  is  to  be  used; 

(c)  On  the  place  where  it  would  naturally  be  kept; 

(d)  On  whether  the  party  knew  before  the  trial  that  the 
writing  would  be  require<l,  or  learned  this  on  the  trial; 

(e)  On  whether  the  loan  of  the  writing  for  the  purpose  of 
trial  might  be  had  for  the  asking;  and 

Vol.  178  Ia.— 91 
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(f)  Whether  it  may  be  secured  by  the  taking  of  deposi- 
tions.    Fisher  &  Ball  v.  Garter, -178 — 636. 

Admissions. 

Of  sole  beneficiary  not  party  to  record.    The  admissions  of  the  real 

10  party  in  interest  are  receivable  in  evidence,  althou^  such 
party  is  not  a  party  to  the  record.  So  held  where,  in  an 
action  by  an  admanistrator  on  a  policy  of  insurance,  the  ad- 
missions of  the  parents  of  the  deceased,  tending  to  show 
that  they  had  assisted  in  causing  the  death  of  deceased* 
were  held  admissible,  the  parents  being  the  sole  heirs.  McDon- 
ald V.  Mutual  L.  I.  Co.,  178—863. 

Declarations,     i 

Pain  and  suffering:.    Prior  physical  condition.    Declarations  of  an 

11  injured  person  as  to  pain  are  competent;  likewise  the  physi- 
qil  condition  of  the  person  prior  and  subsequent  to  the  injury. 
Clark  V.  Sioux  County,  178 — 176. 

Hearsay. 

Master  and  servant:    Wrongful  discharge.    In  an  action  for  dam- 

12  ages  for  wrongful  discharge,  testimony  by  plaintiff  as  to 
what  an  entire  stranger  to  the  transaction  told  him  as  to 
the  probability  of  plaintiff's  early  discharge,  and  the  reason 
therefor,  is  pure  hearsay.    Miller  v.  Jones,  178 — 168. 

General  principle  applied.    On  the  trial  of  a  chief  of  police  for  con- 

13  spiracy  to  protect  lawbreakers,  evidence  of  what  arrested 
parties  said  on  the  trial  of  another,  arrested  with,  such  de- 
clarants, is  hearsay.     State  v.  Peirce,  178—417. 

P.VROL  AS  Affecting  Writing. 

Chattel  mortgages:     Description  of  property:     Parol  evidence  to 

14  aid.  Parol  testimony  concerning  inquiries  not  suggested  by  a 
chattel  mortgage  is  incompetent.  Commercial  Sav.  Bank  v. 
Brooklyn  L.  &   G.  Co.,   178—1206. 

Unity  of  two  writings  as  one  contract.    Parol  evidence  may  be 

15  competent  to  show  that  two  separate  writings  are,  in  reality, 
but  one  contract     Kirkwood  v.  Perry,  etc,  Co.,  178 — 248. 
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DOGUMBNTABY  EVIDENCE. 

Account:    Original  entries:    £zpl«nation  and  corrections.    A  bode 

16  of  account)  when  admisBible  as  evidence,  tnust  speak  for  itself. 
Parol  evidence  ia  inadmissible  by  the  party  offering  to  explain 
and  correct — for  instance,  to  show  that  the  dates  are  incor- 
rect   Mitchell  V.  Beck,  17&— 786. 

Acconat:    Original  entries:   Private  memoranda.   Books  of  account, 

17  to  be  admisuble  as  evidence,  (1)  must  be  something  more 
than  mere  private  memoranda,  and  (2)  must  show  either 
"charges"  or  "credits."     Mitchell  v.  Beck,  17a— 786. 


Grand  jury  minutes.    Principle  recognized  that  grand  jury  minutes 

18  may  be  competent  evidence  of  the  admissions  of  a  party. 
McDonald  v.  Mutual  L.  Ins.  Co.,  178 — 863. 

Order  of  court  to  produce:    Refusal  to  obey  order:    Cbnsequences. 

19  Whether  the  court  has,  independent  of  statute  (Sees.  4656, 
4667,  4668,  Code,  1897),  inherent  power  to  order  the  dis- 
misaal  of  a  petition  because  of  a  refusal  or  failure  by  plaintiff 
to  obey  an  order  for  the  production  of  certain  documentary 
evidence,  quwre;  but  attention  is  called  to  the  fact  that  an 
order  "that  the  allegations  of  defendant's  pleadings  be  taken 
as  true"  (as  provided  by  statute)  would,  or  might,  work  a 
more  drastic  result  than  a  dismissal.  Hoover  v.  Hedrick, 
178—1236. 

Opinion  Evidence. 

Value:     One's  own  property.    One  may  testify  as  to  the  value  of 

20  his  own  property.     Kirkwood  v.  Perry,  etc.,  Co.,  178 — 248. 

Relevancy:    Irrelevant  rendered  relevant:    Values.    Evidence  as  to 

21  values,  irrelevant  to  the  date  in  issue,  is  rendered  relevant  by 
the  witness'  estimating  the  rise  in  value  between  the  relevp^nt 
date  and  the  date  as  to  which  he  speaks.  Calhoun  V.  Taylor, 
178—66. 

Conclusions:     Ownership  of  property.    A  witness  may  testify,  in 

22  an  action  to  enjoin  a  liquor  nuisance,  that  the  parties  signing 
a  statement  of  consent  to  the  sale  of  intoxicating  liquors  (the 
statement  being  already  in  the  record)  are  the  only  persons 
owning  property  within  50  feet  of  the  place  of  sale  of  such 
liquors.    Herschler  v.  Staley,  178 — 275. 
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Opinion  based  on  both  competent  and  incompetent  bada:    S3ect. 

23  The  opinion  of  an  expert,  based  in  part  on  a  proper  asaump- 
tion  of  facta  having  support  in  the  record,  and  in  part  tm  pure 
heaa-sayy  is  wholly  incompetent.    Switzer  v.  Baker,  178*— 1063. 

Weight  and  Sufj'icibncy. 

Ordinary  fact  question.     Whether  Ur>o  contracts  were  int^ided  by 

24  the  parties  as  one  contract  is  &  question  of  fact,  the  existence 
of  which  depends  on  a  preponderance  of  evidence,  not  on  evi- 
dence which  is  ''clear,  satisfactcNry  and  consriBOiJig."  Kirk- 
wood  V.  Perry,  etc.,  Co.,  178 — 248. 

Insurance:     Assessments:     Payment:    Conduaion.    That  a^mem- 

25  .  ber  of  a  mutual  benefit  insurance  company  had  paid  certain 

assessments  is  not  established  by  the  positive  testimony  of  an 
officer  of  the  company  that  such  member  had  made  such  pay- 
ments, when  it  further  appears  that  the  witness  had.no  per- 
sonal knowledge  as  to  the  payments,  and  based  his  said  posi- 
tive statement  on  a  pure  conclusion  as  to  what,  a  certain 
exhibit  showed.     Gibson  v.  Iowa  Legion  of  Honor,  178 — 1156. 

Insurance:     Constitutional  amendment:     Notice:     Proof.     That 

26  notice  of  a  change  in  the  constitution  of  an  asseesment  insur- 
ance company  was  mailed  to  an  insured,  is  not  sufficiently 
established  by  the  testimony  of  an  officer  which,  in  its  last 
analysis,  is  to  the  effect  that  he  was  satisfied  that' it  was  so 
mailed  because  of  the  usual  course  of  business  of  his  office. 
Gibson  v.  Iowa  Legion  of  Honor,  178 — 1166. 

EXECUTION. 

Sale. 

Redemption:     Check  in  lieu  of  cash:     Validity.    A*  valid  redemp- 

1  tion  from  execution  sale  may  be  made  by  the  act  of  the  clerk 
in  accepting  in  good  faith  and  as  cash  the  check  of  the  attor- 
ney representing  the  rcdemptioncr,  followed  by  the  entry  of 
the  fact  of  redemption  on  the  record  and  the  prompt  honoring 
of  the  check.     Martin  v.  Dilley,  178—41. 

Sale  for  less  than  judgment:     Right  of  purchaser' of  equity  of 

2  redemption.  A  sale  of  land  on  execution,  for  less  than  the 
amount  of  the  judgment,  exhausts  the  lien  of  the  judgment, 
and  enables  a  purchaser  of  the  owner's  equity  of  redemption 
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to  redeem  from  the  sale  by  paying  the  amount  for  which  the 
land  was  sold,  and  to  take  the  land  free  from  any  future  levy 
for  the  amount  remaining  due  on  the  judgment.  Danford  v. 
Uadsey^  178^-834. 

Redemption:     Owner:     Evidence.    Evidence  reviewed,  and  held  to 
3    clearly  show  that  a  rederaptioner  was  the  owner  of  the  prop- 
erty sold  on  execution,  with  consequent  right  to  redeem.    Mar- 
tin v.  Dilley,  17fr—41, 

EZECUTOBS  AND  ADSONISTBATOBS.    See  PARxmoN ; 
Plba^dikg^  6. 

Appointment,  Qualification  and  Tenure. 

Expiration  of  right  of  heir  to  nominate.    The  appointment  of  an 

1  administrator  may  not  be  invalidated  simply  because  made  at 
the  request  of  an  heir,  at  a  time  when  the  riglit  of  such  heir 
to  nominate  had  expired.    In  re  Estate  of  Bagnola,  17&— 757. 

BeniATal:    Treaty  obligations:     Effect*    The  courts  of  this  state 

2  hare  power,  on  proper  showing  (Section  3416,  Code,  1897), 
to.  remove  a  foreign  consul  as  administrator,  even  though  the 
original  appointment  was  in  obedience  to  a  treaty  obligation. 
In  re  Estate  of  Bagnola,  178 — 757. 

Refooval:    Nonresidence  insufficient  ground:    Foreign  consul.    The 

3  nonresidence  of  an  administrator  is  no  ground  on  which  to 
base  an  order  of  removal,  especially  when  such  nonresident 
administrator  was  a  foreign  consul,  having  right,  under- treaty 
obligations,  to  initial  administration.  In  re  Estate  of  Bag- 
nola, 178—757. 

Ren^oval:     Facts  justifying.     No  ground  of  removal  is  furnished 

4  by  the  fact  that  a  duly  appointed  administrator  disagreed 
with  another  (who  was  seeking  his  removal)  over  the  wisdom 
of  a  proposed  settlement  of  a  claim  due  the  estate.  In  re 
Estate  of  Bagnola,  178 — 757. 

Removal:     Necessity  for  hearing  on  evidence:    Pleadings  not  evi: 

5  dence.  Simply  presenting  to  the  court  a.  petition  for  the 
removal  of  an  administrator,  and  accompanying  the  same  wuth 
the  professional  statements  of  counsel,  are  wholly  insufficient 
on   which   to  base  an   order   of   removal.     Removal    requires 
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"cause  Bhown  after  due  hearing."     In  re  Estate  of  Bagnola, 
178—757. 

Removal:    Notice  of  proceeding.    Notice  of  a  proceeding  to  remove 

6  an  administrator,  a  nonresident  of  the  county,  must  be  eerved 
on  the  administrator  himself.  (Section  3418,  Code,  1897.)  In 
re  Estate  of  Bagnola,  178 — 757. 

Collection  and  Management  op  Estate. 

Real  property:     Power  of  executor  to  lease.    The  power  of  an 

7  executor  to  lease  real  estate  may  be  inferred  from  the  fact 
that  the  executor  is  charged  with  the  duty  of  handling  and 
disposing  of  the  rents  and  profits  arising  from  such  lands. 
Will  reviewed,  and  held,  the  power  to  rent  and  handle  the 
proceeds  was  in  the  executor  and  not  in  a  legatee.  (See 
Sec  3336,  Code,  1897.)     In  re  Estate  of  Schofield,  178—1260. 

Allowance  and  Payment  of  Claims. 

Pleading:    Liberality  allowed.    Niceties  of  pleading  are  not  exacted 

8  in  stating  claims  in  probate.  (Sec.  3338,  Code,  1897.)  Drake 
V.  McGee,  178—1345;  In  re  Estate  of  Rule,  178—184. 

Pleading.     Different  oral  contracts  for  services  covering  distinct 

9  periods  of  time,  manifestly  present  no  opportimity  for  a  double 
recovery  for  the  same  services.     Drake  v.  McOee,  178 — 1346. 

Negligence:     Action  at  law.    Claims  founded  on  the  negligence  of 

10  a  person  since  deceased  may  be  prosecuted  by  direct  action  at 
law  against  the  estate  of  deceased,  without  any  filing  in  pro- 
bate.   Hanen  v.  Lenander,  178 — 569. 

Setting  aside  allowance.     Orders  in  probate  allowing  claims  on 

11  ew  parte  showing  may  be  set  aside  on  application  of  one 
adversely  interested,  especially  (a)  when  such  application  to 
set  aside  is  promptly  made,  at  the  same  term  at  which  the 
order  of  allowance  is  entered;  (b)  when  such  application 
shows  a  defense  to  such  claim;  and  (c)  when  such  order  of 
allowance  is  based  on  an  allowance  by  an  administrator  of 
claimant's  own  choosing,  and  apparently  without  the  taking 
of  any  testimony.  (See  Sections  243  and  3399,  Code,  1897.) 
In  re  Estate  of  Gray,  178—517. 
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Actions. 

Actions  against  estate:    Petition:    SnfSciency.    The  omisBion,  in 

12  the  caption  of  an  action,  of  the  word  ^'aa,"  following  the 
name  of  defendant,  and  before  the  word  ''administrator,"  does 
not  render  the  petition  fatally  defective,  when  the  allegation 
following  the  caption  clearly  reveals  an  action  against  the 
estate,  and  that  defendant  is  the  administrator  thereof.  (Sea 
3627,  Code,  1897.)     Hanen  ▼.  Lenander,  178—669. 

Actions  against  estate:    Petition:    Sufficiency.    A  petition,  in  an 

13  action  againjart  an  estate,  is  not  fatally  defective  because  con- 
taining no  allegation  of  the  specific  county  in  which  admini^ 
tra4ion  is  pending,  when  it  appears: 

(a)  That  the  accident  on  which  the  action  is  brought 
occurred  in  a  certain  county; 

(b)  That  the  deceased  was  manager  of  a  farm  in  said 
county  and  was  there  killed;  and 

(c)  That  no  objection  to  the  jurisdiction  of  the  court  was 
entered.    Hanen  v.  Lenander,  178 — 669. 

Sight  of  wife  to  maintain  daim.    A  wife  may  maintain  an  action 

14  in  probaifce  against  the  estate  of  her  deceased  husband  on  notes 
made  by  him  to  her.  (See  Sections  3153,  3155,  3157,  Code, 
1897.)     In  re  Estate  of  Rule,  178—184. 

FEDERAL  SAFETY  APPLIANCE  ACT.    See  Master  and 
Servant,  5,  7. 

FINES.    See  County  Attorney. 
FRANCHISES. 

Construction. 

Street  railways.  The  following  principles  for  the  construction  of 
franchise  provisions  are  recognised: 

1.  Franchises  are  to  be  strictly  construed,  and,  where 
ambiguous,  are  to  be  construed  against  the  grantee  and  in 
favor  of  the  public. 

2.  Ck>nditions  existing  at  the  time,  and  to  which  the 
iianchise  was  to  apply,  are  appropriate  for  consideration. 

3.  The  grantee's  own  interpretation  of  the  franchise  and 
the  public  acquiescence  therein  are  entitled  to  consideration. 
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4.  If  the  words  convey  a  definite  meaning,  aod  iavolTe  no 
,  absurdity  or  contradiction,  then  such  meaning  musrt  be  ac- 
cepted. 

A  provision  that  cars  shall,  "in  enok  mnd  every  dirtctum, 
run"  at  certain  intervals  of  time,  ia,  in  view  of  these  prin- 
ciples, and  on  the  record  submitted,  held  to  mean  that  the 
company  shall  run  their  cars  "both  ways  'on  the  sweraX  lines" 
of  the  system  at  said  intervals  of  time  and  not  one  way  on 
one  line  and  the  reverse  way  on.  another  and .  near-by  line. 
State  V.  Ottumwa  R.  &  L.  Co.,  178—961. 

FBAUD.    See  Corporations;  Damages,  5;  Limitation  of 
Actions. 

Acts  Constituting  Fraud. 

Withholding  knowledge  of  facts.     Fraud  may  not  be  predicated 

1  on  the  withholding  of  knowledge  which  is  equally  as  open  to 
the  one  complaining  of  the  withholding  as  to  the  one  com- 
plained of.    American  B.  Co.  v.  Lion  B.  &  S.  Co.,  178 — 1304. 

Issuance  of  check  with  understanding  for  non-pajnnent:    Garnish- 

2  ment.  The  issuance  of  a  check,  by  one  subsequently  garnished 
as  a  debtor  of  the  beneficiary  of  the  check,  with  an  understand- 
ing that  payment  w^ill  not  be  called  for,  is,  under  the  record, 
transparently  fraudulent.  (Bee  Section  5042,  Code,  Jd97.) 
Meyer  v.  Brogan,  178—1326. 

Actions. 

Laches.    In  determining  whether  plaintiff  is  chargeable  with  want 

3  of  due  diligence  in  instituting  his  action,  the  time  during 
which  he  had  no  reasonable  grounds  to  h^eve  he  had  been 
defroAided,  will  not  be  counted.  Again,  such  question  does  not 
depend  alone  upon  the  fact  that,  a  certain  time  has  elapsed 
since  the  cause  of  aeiion  arose,    Rohr  v.  Shaffer,  17^ — ^943. 

Fraudulent  representations:    Rescission:    Value ' of  laiid.    Principle 

4  recognized  that  one  defrauded  by  fraudulent  rq>re8entation8 
as  to  the  particular  kind  of  land  for  which  he  made  exchange, 
may  rescind,  and,  in  a  proper  case,  demand  damages,  even 
though  the  land  received  was  of  a  value  equal  to  the  value 
placed  upon  it  in  the  exchange.    Rohr  v.  Shaffer,  178 — 943. 
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Fraudulent  representations:     Byidence.     Evidence  reviewedi  and 

5  held  sufficient  to  show  the  making  by  an  agent  of  fraudulent 
representations  in  a  land  exchange,  and  the  adoption  and  con- 
firmation thereof  by  the  principals.    Rohr  v.  Shaffer,  178 — ^943. 

Pleadino — TISSUE,  Proof  and  ViVRiANCE. 

Variance.     Allegations  of  the  representations  inducing  a  sale  or 

6  eixohange  are  sufficiently  met  by  proving  representations  hav^ 
mg  the  sam^  general  meanmg  and  effect,  (See  Sec  3639,  Code, 
1897.)     Gra^  v.  Sanborn,  17&-4d6. 

JBviDia^CB. 

Rdiance  on  representations.    Plaintiff,  socking  to  recover  damages 

7  for  false  representations,  may  very  properly  testify  to  what 
defendant's  agent  said  to  him,  prior  to  the  closing  of  the  deal, 
relative  to  the  defendant's  buflnnoss,  his  financial  responsi- 
bility, his  high  standing  as  a  citizen,  and  to  the  fact  that  the 
agent's  information  as  to  the  character  of  the  property  had 
been  acquired  from  defendant  himself.     All  this  has  bearing 

(a)  on  plaintiflTs  belief  in  the  truth  of  the  representations; 

(b)  on  his  reliance  on  such  representations;  (c)  on  his  right 
to  so  rely;  and  (d)  on  his  care  in  so  doing.  Gray  v«  Sabborn, 
178—4*56. 

FBAUDDUBNT  CONVEYANCES. 

Confidential  Relations. 

Relation  of  parties:  Husband  and  wife*  A  wife  haa  the  same 
right  as  any  other  creditor  of  hor  husband  to  receive  a  con- 
veyance from  her  husband  in  fulfillment  of  a  bona  Md  99nr 
tract  between  them.    State  Bank  v.  Wolford,  178 — 89. 


Persons  and  Pboperty  Subject. 

Debt  created  by  ''char^e^  on  lands.    One  accepting  a  conveyance 
1     of  land,  subject  to  a  charge  thereon  in  a  stated  amount  in 
favor  of  another,  is  subject  to  garnishment  as  a  debtor  of  such 
other.    Meyer  v.  Brogan,  178 — 1326. 
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LiabdjIty  op  Garnishee. 

Good-faith  disbuisements  by  garmshee.    A  garnishee  will  be  pro- 
2    tected  in  good-faith  disbursements  made  prior  to  garnishment. 
Meyer  v.  Brogan,  178 — 1326. 

GUABANTT.    See  Evidence,  3. 
Requisites  and  Validity. 

Consideration.    The  act  of  a  vendee  in  entering  into  a  contract  for 

1  the  purchase  of  land  on  the  strength  of  another's  promise  to 
guarantee  the  fulfillment  of  the  vendor's  contract  of  sale, 
furnishes  adequate  consideration  for  such  other's  guaranty. 
Harmon  v.  Hartman,  178 — ^912. 

Construction  and  Operation. 

Scope  and  extent  of  lia1|ility.    No  different  rule  obtains  in  con- 

2  ertruing  guaranties  than  in  construing  other  contracts,  -  save 
that,  when  the  terms  of  a  guaranty  are  once  ascertained,  the 
liability,  of  the  guarantor  is  not  to  be  extended  by  implica* 
tion.    Harmon  v.  Hartman,  178 — 912. 

GUAADIAN  AND  WARD. 

Custody  of  Ward's  Estate. 

Receipt  of  funds  by  third  person:  Trusts.  One  who  receives  from- 
a  guardian  the  funds  of  the  ward,  with  knowledge  that  they 
are  such,  becomes,  on  the  ward's  attaining  majority,  person- 
ally liable  to  the  ward  for  such  funds,  as  on  a  trust*  Thomp- 
son V.  Thompson,  178 — 1289. 

HiaHWAYS.    See  Judgment,  10. 

ESTABIilSHMENT. 

Prescription:     Notice   of   daim   of  right:     Constructive  notice. 

1  Knowledge  of  an  owner's  tenants,  or  of  an  owner's  agent  hav* 
ing  no  power  to  sell,  that  the  public  was  using  land  for 
highway  purposes,  cannot  be  imputed  to  the  owner  of  the 
land.    Jones  v.  Peterson,  178 — 1389. 

Damages:     Supported  verdict:     Appeal    A  verdict  for  damages 

2  by  reason  of  the  establishment  of  a  highway,  amply  supported 
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by  evidence,  will  not  be  interfered  with  by  the  appellate  court, 
even  though  the  amount  be  large.    Clary  v.  Blondel,  178 — 101. 

HOMESTEAD.    See  Descent  and  Distbibution,  2. 
Abandonment. 

Bvrden  of  proof.     When  it  ia  shown  that  a  building^  has  once 

1  acquired  a  homestead  character,  the  presumption  prevails  tl^at 
such  character  continues,  and  he  who  claims  to  the  contrary 
must  affirmatively  so  show.     Buckles  v.  Matson,  178 — 310. 

Commercialiiing  part  of  homestead.    Commercializing  a  portion  of 

2  a  homestead,  with  retention  by  the  owner  of  a  measure  of 
control  over  the  commercialized  part  for  use  in  connection 
with  the  part  actually  occupied  as  a  home,  does  not  destroy 
the  homestead  character  of  the  conmiercialized  part.  So  held 
in   a  contest   between    the   surviving  wife  and  the  heirs  of 

•  deceased.  (Sec.  2978,  Code,  1897.)  Buckles  v.  Matscm,  178 — 
310. 

HOMICIDE. 

Evidence — ^Wbight  and  Suppicienct. 

Assault  with  intent:  Malice:  Specific  intent  to  kill:  Svidence. 
Record  reviewed,  and  held  sufficient  to  justify  a  finding  (a) 
of  malice  and  (b)  of  specific  intent  to  kill,'  even  though 
defendant's  conduct  was  inexplicable.  State  v.*  Roden,  178 — 
827. 

HUSBAND  AND  WIFE.  See  Contracts,  8 ;  Deeds,  2 ;  Ex- 
ecutors AND  Administrators,  14;  Fraudulent  Con- 
veyances. 

Mutual  Bights,  Duties  and  Liabilities. 

Liability  of  husband:  Necessaries:  Action  for  divorce.  A  hus- 
1  band,  actually  guilty  of  such  conduct  towards  his  wife  as 
necessitates  an  actign  of  divorce,  with  attendant  remedies  for 
her  protection,  is  liable  to  an  attorney  for  the  reasonable 
value  of  his  services,  rendered  in  good  faith  and  at  the 
instance  of  the  wife  in  preparing  and  bringing  such  action, 
even  though  subsequently  the  wife  causes  the  action  to  be  dis- 
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miBaed.    Gordon  v.  Brackey,  143  Iowa  102,  overruled.  Maddy  v. 
Pre^-ulHky,  178—1091.     See  Wick  v.  Beck,  171—115, 

Conveyances  Between. 

Fraud:     Wife's  lands  in  husband's  name:     Estoppel.    The  naked 

2  fact  that  the  wife  allows  her  lands  to  stand  in  the  name  of 
her  huHband  will  not,  of  itself y  estop  her  from  asserting  her 
title  as  against  her  husband's  creditors.  State  Bank  y. 'Wol- 
ford,  178—89. 

Fraud:     Preferring  wife  as  creditor.    Principle  recognized  that  a 

3  husband  may  lawfully  profer  his  wife  to  other  creditors  by 
conveying  lands  to  her  in  payment  of  a  bona  fide  debt,  pro- 
vided no  fraudulent  intent  poisons  the  transacticm.  State 
Bank  v.  Wolford,  178—89. 

Crekditors:     Estoppel  of  spouse  to  assert  title.    A  wife  who  has 

4  allowed  her  lands  to  stand  in  the  name  of  her  husband  is  not 
estopped  to  assert  her  title  against  the  husband's  creditor  who 
became  such  after  the  husband  had  conveyed  the  lands  to  the 
wife.     State  Bank  v.  Wolford,  178—89. 

Enticing  and  iVLiENATiNG. 

Evidence:     Declarations  of  wife.    Declarations  of  a  wife,  not  in 

5  the  presence  of  her  husband,  tending  to  show  (a)  that  she 
had  great  affection  for  her  husband,  or  (b)  that  she  had  but 
little  affection  for  him,  or  (c)  that  she  had  wholly  lost  her 
affection  for  him,  made  prior  to  any  allcffed  alienation  of 
affections  of  the  vyife,  are  relevant,  material  and  competent  on 
the  issue  as  to  just  what  meassre  of  affection,  .if  aiqr,  was 
alienat<«l  by  the  alienator,  and,  consequently,  what  amount, 
if  anything,  should  be  assessed  as  damages.  Smith  y.  Rice, 
178— <J73. 

INCEST. 

EviDENCB — Weight  and  Sufpicibnct. 

Corpus  delicti:  Corroboration.  Evidence  reviewed,  and  held  (a) 
to  support  a  verdict  of  guilt  of  incest,  and  (b)  to  show  suffi- 
cient corroboration  of  prosecutrix.     State  v.  Dunn,  178 — 868. 
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INDICTMENT   AND    INFORMATION.     See   Physicuns 
AND  Surgeons,  3 ;  Sunday  Laws,  2. 

INSTRUCTIONS.    See  Criminal  Law;  Trial. 

I 

QISURANCE.    See  Contracts,  15. 
.  Agbnts. 

Solidting    agent:      Authority.      Mere    Boliciting    agents  have    no 

1  authority  to  determine*  the  legal  effect  of  a  policy  of  insur- 
ance. tSueh  authority  will  not  be  presunie<l.  It  must  be 
proven.     Murpliy  v.  Continental  Ins.  Co.,  178 — .375. 

Construction  of  Policy. 

'^ools.''    Neither  a  windmill  nor  stock  scales  stored  in  a  building 

2  'on  a  farm  is  a  "farm  tool,"  within  the  meaning  of  such  latter 

terms,   as  used   in   a   policy   of   insurance.     Murphy  v.   Con- 
tinental Ins.  Co.,  178 — 375. 

^Farming  utensils.**    "Farming  utensils,"  as  employed  in  a  policy 

3  of  insurance  issued  to  one  engaged  in  general  farming,  includes 
any  instrumentality  witliin  the  meaning  of  the  word  "uten- 
sil," made  use  of  on  a  farni.  Murpliy  v.  Continental  Ins.  Co., 
178—375. 

"Hay  in  stack.**    Insurance  on  '*liay  in  stack"  does  not  cover  hay 

4  in  a  mow  of  a  barn.  Murpliy  v.  Continental  Ins.  Co.,  178 — 
375. 

Avoidance  op  Policy. 

Beneficiary  causing -death:     Effect.    The  beneficiary  of  a  policy  of 

5  insurance,  who  assists  in  bringing  about  the  death  of  the 
insured,  may  not  recover  on  the  policy.  McDonald  v.  Mutual 
L.  I.  Co.,  178—863. 

Notice  and  Proof  of  Loss. 

Notice  and  proof  of  death:     Waiver.    Notice  and  proof  of  death 

6  of  an  insured  need  not  be  given  when  the  insurer,  from  the 
inception  of  the  claim,  repudiates  all  liability  on  the  certifi- 
cate.    Gibson  v.  Iowa  Legion  of  Honor,  178 — 1156. 


<" 
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Mutual  Benefit — Contbact  in  Qenbbal. 

Amendments  to  constitution:     Legality:     Burden  of  proof.    An 

7  assessment  insurance  company,  operating  under  a  constitution 
.  and  by-laws,  ajid  pleading  non-liability  on  a  policy  because 

of  changes  made  in  said  constitution  after  the  issuance  of  said 
policy,  cannot  escape  liability  without  proof  on  its  part  that 
said  changes  were  made  in  the  numner  and  form  required  hf^ 
its  said  fimdamenial  law.  Gibson  v.  Iowa  Legicm  of  Honor, 
178—1156. 

Constitution:    Illegal  change:    Notice:    Bfiect.    An  illegal  diange 

8  in  the  constitution  of  an  assessment  insurance  company  is  not 
validated,  nor  is  the  insured  estopped  to  assert  such  invalid- 
ity, by  the  fact  that  the  insured  (a)  received  legal  notice 
of  such  change,  or  (b)  learned  of  such  change  from  outside 
sources.     Gibson  v.  Iowa  Legion  of  Honor,  178—1156. 

Constitutional   amendments:      Notice.     Authorities   holding   that 

9  members  of  mutual  insurance  companies  must  themselves  take 
notice  of  all  changes  in  its  constitution,  etc.,  manifestly  have 
no  application  to  cases  wherein  the  insurer  and  insured  have 
agreed  what  alone  shall,  he  legal  notice  of  a  change,  Gibson 
V.  Iowa  Legion  of  Honor,  178 — 1156. 

Constitution:    Illegal  change:    Effect.    Illegal  changes  in  the  con- 

10  stitution  of  a  mutual  benefit  insurance  company,  under  which 
assessments  are  increased  and  the  certificate  of  insurance 
scaled  in  amount,  work  a  renunciation  of  the  contract  by  the 
company  and  absolve  the  insured  from  the  obligaticma  to 
make  or  tender  payments  at  the  rate  existing  "before  the 
change.    Gibson  v.  Iowa  Legion  of  Honor,  178—1156. 

Amendment  to  constitution:    Partial  admission  of  legality:    Effect 

11  An  assessment  insurance  company,  having  the  burden  of  proof 
to  show  the  validity  of  changes  in  its  constitution,  under 
which  changes  it  seeks  to  avoid  liability,  is  not  relieved  of 
such  burden  by  an  admission  by  plaintiff  that  some  of  the 
steps  essential  to  the  validity  of  said  changes  have  been  com- 
plied with,  except  in  so  far  as  such  admission  fairly  concedes 
compliance,    Gibson  v.  Iowa  Legion  of  Honor,  178 — 1156. 

Mutual  Benefit — Dues  and  Assessments. 

Assessments:    Illegal  assessments:    Payment:    Effect    A  waiver. 

12  if  any,  created  by  the  payment  of  illegal  assessmenta  on  a 
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mutual  benefit  certificate,  cannot  estop  the  one  paying  from 
refusing  to  ccmtinue  to  pay  the  illegal  exaction.  Gibson  v. 
Iowa  Legion  of  Honor,  178 — 1156. 

Mutual  Benefit — Forfeiture  or  Suspension. 

•  Automatic  suspension:    Waiver.    A  provision  in  a  policy  of  life 

13  insurance  automatically  suspending  the  policy  for  the  nonpay- 
ment •of  dues  or  assessments  by  a  stated  time,  is,  in  the 
absence  of  fraud,  waived  by  the  unconditional  receipt  and 
retention  of  such  payments  by  the  company,  after  the  time 
stipulated,  with  knowledge,  express  or  implied,  that  the  pol- 
icyholder was,  in  good  faith,  making  such  payment  for  the 
sole  purpose  of  preserving  the  life  of  his  policy.  O'Connor  v. 
Knighta  and  Ladies,  178—383. 

Automatic^  suspension:    Avoidance  of  waiver.    The  waiver  of  for- 

14  feiture  by  the  conduct  of  an  insurance  company  in  uncondi- 
tionally receiving  and  retaining  payments  of  assessments  and 
dues,  which  were  made  after  the  time  specifically  required  by 
the  policy,  without  fraud  on  the  part  of  the  insured,  is  not 
obviated  by  the  fact  that  the  company,  when  it  received  the 
payment,  did  not  know  that  the  insured  was  in  ill  health. 
O'Connor  v.  Knights  and  Ladies,  178 — 383. 

Forfeiture:    Waiver  of  former  forfeiture.    An  unconditional  accept- 

15  ance  of  an  assessment  on  a  policy  of  insurance  waives  all 
former  known  grounds  of  forfeiture.  O'Connor  v.  Knights  and 
Ladies,  178—383. 

Mutual  Benefit — Action  for  Benefits. 

Amount  of  recovery:    Limitations:    Burden  of  proof.    Plaintiff  in 

16  an  action  on  a  mutual  benefit  certificate,  the  terms  of  which 
appear  no  further,  as  to  amount  payable,  than  that  the  bene- 
ficiary shall  participate  in  the  beneficiary  fund  to  the  amount 
of  $2,000  on  the  death  of  the  insured,  is  entitled  to  judgment 
(if  entitled  to  recover  at  all)  for  the  full  amount  of  the  cer- 
tificate, imlesa  defendant  establishes  tJiat  limitations  on  the 
contra<ft  scale  the  certificate  to  a  lesser  amiount.  Gibson  v. 
Iowa  Legion  of  Honor,  178 — 1156. 

Limitation  of  actions.    A  right  of  action  on  a  mutual  benefit  cer- 

17  tificate  of  insurance,  stipulating  for  the  payment  of  benefits 
on  the  death  of  the  insured,  accrues  on  the  death  of  the 
insured,  even  though  the  insurer  had,  more  than  five  years 
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prior    thereto,    rGnoiinced    the    contract    by    hfei    illi^gal    acts. 
Gibson  v.  Iowa  Ix^gion  of  Honor,  178 — 1166. 

INTERSTATE  COBmERCE.     See  Carriers;  Master  and 
Servant,  7. 

INTOXICATING  LIQUORS.    See  County  Ajtorney;  Evi- 
dence, 22. 

Nuisance. 

Action  to  abate:     Belated  repentance.    Defendant's  plea  of  volun- 

1  tary  abatement  of  a  nuisance  may  be  disregarded  when,  in 
view  of  the  belated  repentance,  the  court  feels  that  an  order 
of  abatement  will  l>e  conducive  to  defendant's  good  conduct. 
State  V.  Knapp,  178—25.     See  Herschler  v.  Staley,  17S— 275. 

Action  to  abate:     Knowledge  of  owner.     An  order  of  abatement 

2  of  an  intoxicating  liquor  nuisance,  and  for  the  closing  of  the 
building,  is  proper,  though  the  owner  of  the  premises  had 
no  knowledge  of  the  illegal  use  to  which  the  building  waB 
being  put.     State  v.  Knapp,  178 — 25. 

Action  to  abate:    Pending  search  warrant  proceeding:    Abateineiit 

3  plea.  Search  warrant  proceedings  against  certain  alleged  intoxi- 
cating liquors,  pending  on  appeal  in  the  district  court  after 
partial  condemnation  by  the  justice  court,  may  not  be  pleaded 
in  almtement  of  an  action  to  enjoin  a  liquor  nuisance  on  the 
premises  on  which  the  liquors  were  seized.  State  v.  Knapp, 
178—25. 

Action  to  abate:     Evidence.    Evidence  reviewed,  and  held  sufficient 

4  to  support  an  order  of  abatement  of  an  intoxicating  liquor 
nuisance.     State  v.  Knapp,  178 — 25. 

Action  to  abate:     Costs.     Improper  to  tax  costs  to  a  defendant, 

5  in  an  action  to  enjoin  an  intoxicating  liquor  nuisance,  who 
is  not  shown  to  have  had  knowledge  of  the  illegal  use  of  the 
property.     State  v.  Knapp,  178 — ^25. 

JXTDGMENT. 

Natitre  and  Essentials. 

Void  judgment:    Finality  by  reason  of  proceedings  had  in  conse- 
1    qnence.     A   void  judgment   may  pass   beyond   the  point   of 
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praetioalrccsH,  and  in  thai-souie  become  a  finalitj,  fay  rea- 
Miiiof'.pr<k!eediiig8  takeat  in- consequenee 'of  the^'entory  of  such 
void  judgment.    In  re  Estate  of  Bagnola,  178 — 757. 

By  Default. 

PMaiini^r    Default  f«r  want « of:     Wllit' coii8ttt«t«ft'    Defendant 

2  who,  to  an  ^unycrifiM  ^petitioti/  files  an  unverified  aAswer  and 
counterclaim,  istnot  placed  in  default  by  the  subsequent  veri- 
fication of  the  petition,  and  defendant's  neglect  to  then  verify 
his  answer  and  counterclaim,  especially  when  plaintiff's  motion 
fbr  more  specific  statement  was  on  file  and  undisposed  of  at 
the  time.    Iowa  W.  &  P.  Co.  v.  Burris,  178—1369. 

Entry,  etc.. 

Form:     Following  trial  theory  and  pleading.     A  judgment  entry 

3  in  harmony  with  the  trial  theory,  and  ^ the  pleadings  is,  sufli- 
cient.     Bartle  v^/Iiibbs,  178—503. 

AmSNDMENT,  ,CORJB£CTION,   ETC. 

IfttBC  pro  tunc  entries:  Inexcusable  delay.  A  judgment  entered  in 
4'  due*  form,  by  a  court  having  jurisdiction  of  the  subject-matter 
and  parties,  is  not  subject  to  a  nunc  pro  tunc  entry  setting 
aside  the.  ad  judication  and  entering  judgment  against  the  other 
party,  years  after  the  time  for  review  by  appeal  or  certiorari 
has  passed.    Keating. v.  Chicagp,  B.  &  Q.  R.  Co.,  ,176—522. 

Opening  ob  Vacating... 

Iiisane  person.    Judgment  against  an  insane  person,  for  whom  there 

5  was  a  total  failure  of  appearance,  should  b^  set  aside  on  a 
prima-facie  showing  of  defense  to  the  action,  the  application 
to  set  aside  being  timely.  (Sec  4091,  Code,  1897.)  Watson 
V.  Homer,  178 — 499. . 

Mistake:    Negligence^    A  decree  may,  be  set  aside  even  though  the 

6  mistake  which  necessitated  the  application  to  set  aside  might 
have  been  avoided,  and  even  thouf^  there  was  some  measure 
of  negligent  delay  in  making  the  application  after  the  mistake 
was  discerned.    Jackman  »v.  Herri^,.  178 — 1374. 

Unavoidable  casualty.    An  unavoidable  casualty  sufficient  to  justify 

7  the  vacation  of  a  default  judgment  may  consist  of  a  pardon- 

VbLjlTSiAi— 92 


1458  Index,  Vol.  178. 

JuDOKSNT  Continued  to  Jurt 

able  misunderstandiiig  on  the  pari  of  coimsel  as  to  time  wben 
an  answer  was  due.    Hilemaa  k  Gindt  v.  Faus,  178 — 644. 

Expiration  of  tenn:    Mistaken  assumption  of  default.    Judgments 

8  may  be  set  aside  on  motion  tmhsequet^t  to  the  term  at  which 
entered,  when  such  judgment  is  entered  on  the  mistaken 
assumption  that  defendant  is  in  default.  (Section  3790^  Ck>de, 
18070     Iowa  W.  &  P.  Co.  v.  Burris,  178—1369. 

• 

Conclusiveness. 

Life  tenant  not  party  defendant:    Effect.   The  plea  of  a  remainder- 

9  man  in  fee  that  he  is  not  bound  by  a  judgment  fixing  the 
boimdaries  of  th^  land,  because  the  life  tenant  was  not  made 

'  a  party  defendant,  will  avail  nothing,  unless  he  shows  at 
least  that  the  life  tenant  is  still  living.  Farley  v.  Neff,  178 — 
735. 

Adjudication  of  boundary  lines:     Highways:     County  as  party. 

10  The  conclusiveness  of  a  judgment  ^xing  the  boundary  lines 
of  lands  separated  by  a  public  highway  is  not  obviated  by 
the  failure  to  make  the  county  a  party  defendant,,  when  it 
appeared  that  the  county  did  appear  in  the  present  action, 
pleaded  to  the  merits,  and  was  concluded  thereby.  Farley  v. 
Neflf,  178—736. 

Void  special  assessment:     Damages  by  unauthorized  change  of 

11  grade.  On  appeal  by  a  property  owner  from  a  special  assess- 
ment which  is  .void  because  made  for  an  improvement  laic^ 
below  the  established  grade,  the  court  acquires  no  jurisdiction 
to  adjudicate  the  question  of  the  property  owner's  damages 

I  by  reason  of  such  unauthorized  change  of  grade.     (See.  785, 

Code,  1897.)     Landis  v.  City  of  Marion,  178—1396. 

Lien. 

Attaches  to  interest  of  judgment  debtor  only.    A  judgment  does 

12  not  become  a  lien  upon  real  estate  of  which  the  judgment 
defendant  has  been  deprived  of  all  interest  prior  to  the  entry 
of  judgment  in  the  district  court.  Chicago  G.  W.  R.  Co^  v. 
McCaffery,  178—1147. 

JXTRY.    See  Cmminal  Law;  Trial. 
Competency. 

Bias.     Whether  a  juror  who  had  expressed  grave  doubt   of  his 
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ability  to  disregard  what  he  had  learned,  and  to  give  the 
defendant  a  fair  trial,  in  the  case  at  bar,  in  view  of  the 
uncertainty  surrounding  his  testimony  on  voir  dire,  was  a* 
competent  juror,  quaere.    State  v.  Peiroe,  178—417. 

LA0HE8.    See  C!orposationb. 
LANDLOBD  AND  TENANT. 

Creation  and  Existence  of  Relation. 

Possession  by  creditor  of  tenant.    Where  a  landlord,  upon  the 

1  abandonment  of  the  premises  by  his  tenant,  allowed  the  ten- 
ant's creditors  to  take  possession  of  the  premises,  xinder  an 
arrangement  to  pay  a  stated  rental,  and  with  provision  for 
the  termination  of  the  arrangement,  the  question  whether  the 
relation  of  landlord  and  t^iant  was  created  is,  at  the  least, 
for  the  jury.    Chase  &  Co.  v.  Evans,  178 — 886. 

Bent. 

Leases:    Abandonment  by  tenant:    Acceptance  by  landlord.    Th^ 

2  abandonment  of  premises  by  a  tenant  and  the  unqualified 
acceptance  of  such  abandonment  by  the  landlord  terminate 
the  lease.    On  such  issue,  the  abandoning  tenant  may  showt 

(a)  That,  after  his  abandonment^  the  landlcwd  remodeled 
the  premises  for  other  uses;  and 

(b)  That  the  landlord  did  not  notify  him  (^e  abandon- 
ing tenant)  that  he  (the  landlord)  was  taking  possession  far 
the  tenani'8  hen^t.    C^se  k  Co.  v.  Evans,  178-— 885.   ' 

UBZ  LOCI  OONTRAOTUS.    See  Contracts,  11. 

LEX  LOCI  BEI  SITAE.    See  Descent  and  Distribution,  1 ; 
Wills,  8. 

LEX  LOCI  SOLUTIONIS.    See  Contracts,  11. 

Ln»L  AND  SLANDER. 

Justification. 

Pleading:    Bvidence.    A  plea  of  justification  to  a  charge  of  slander 
1    must  be  as  broad  as  the  charge.    Therefore^  the  laet  that  cer- 
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tain  scales  were  plngg^  wotiM  not  amount  to*,  a  jiiatification 
of  a  slanderons  charge  that  plaratiflrjilttgged  thenL  Rhynas 
V.  Adkisson,  ITS— 887. 

Undisputed  facts.     One  charged  with  slander  may,  withont  any 
2    plea  in  justification,  take  <the I b«nfeflt  .of*  an  fiincMtnoveiM 
fact   appearing   from  plaintiff's  own   testimony.     R}\ynaa  v. 
Adkisson,  178—287. 

Pleading. 

SttffLcieopy.     A  plaintiff  -  who ,  pleads  that  iie  was  slandered  .by  a 
.  3    certain  alleged  statement  made  at  a  certain  time  .and  place, 
and  fails,  in  hda  prog/,  may  not  recover  on  a  subsequent  slander 
not  pleaded.     Rhynas  v.  Adkisson,   178 — ^287. 

i£VH>BNO£. 

Sufficiency.     Evidence  reviewed,  and  held  insnffibient  to  establish 
4    the  speaking  of  an  alleged  slanderous  statement.    Rhynas  y. 
Adkisson,  178—287. 

ZJXE.ESTATES.    SeeDsEDs,  4. 

UMTEATION  ^QF  ACTIONS.    See  Insurance,  17.;  Mobt- 
GiyoBs,  8 ;  Raiilroai>8,/2  ;  ;Tsnangt  in  Common,  3. 

'Real  Property. 

Acts-^of-ttilteriky'tOfteiunta:     Adveme  posaetaioiL    A^co-tenant 

1  may,  by  his  acts  of  entry  or  possession  of  the  property  held 
in  com  men,  'With  the  eatpress  or  inpliBd -knowMge'  of  ;ihe 
other  co-tenants,  so  declare  his  intentions  to  exclude  his  co-ten- 

.  .'aats  ■  f ram  all  interest  in  the.  property. as  4o  work  An- ouster 
of  such  other  co-tenants  and  start  the  statute  of 'limitations 
against  them.    Clarke  v.  Dirks,  178 — 335. 

Fraud. 

Ignorance  of  fraud:     ''Discovery."    nSieilddie  ;#ifiiin  \w&iVh  mn 

2  action  for  relief  on  the  ground  of  fraud  may  be  brought  com- 
mences to  run: 

1.  Whenever  the  complainant  has  such  knowledge  or  notice 
^as^^mmld -  >sad  a < reasonably  pnidsnt  ptmeav to  make  •  kifairies 
tHiich  (weaid'  diatlose*  the  (fraud,  and 
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2.  •  OvdiBArily,  where  the .  fraad  oonaiflto  in  making  convey- 
anoo  of  lands,  'Whenever  the  deed :  is ,  pnoperly  recorded.  Van 
Wechel  v.  Van  Wechel,  178—491. 

Computation  of  Phriod. 

.Paitatioii:    Teaancy  in  common.    The  right  of  one*  of  several  ten* 

3  aats'jn  oommon  of .  an  estate  in  remainder  to  partition  does 
not/aoerue  until  the  death  of.  the  life  tenant.  Patty- v.  Payne, 
178**<^ld3. 

Diaavowal  of  tnut.     The  statute  of  limitations  •  does  met  ^om. 

4  mence  to  run  in  favor  of  a  trustee  until  he  disavows  the  trust 
.and  claims  title  in  his  own  right    Cullen  v..Butterfield,  178 — 

Hiaoss:    Diligence  in, bringing  action.    An  action  brought  within 
6    one  year  after  attaining  major^y,  to  enforce  a. trust  attach- 
ing during  plaintiff's  minority,  and  16  years  before  plaintiff 
attained  majority,  is  timely.     (See  Section  3453,  Code,  1807.) 
Thompson  v.  Thompson,  178 — 1289. 

£!OMM£NCEM£NT   OF  ACTION. 

Amendment  presenting  new  cause  of  action.  Petitions  in  actions 
6  commenced  before  the  statute  of  limitations  has  -  run,  may, 
as  a  rule,  be  amended  to  any  extent,  so'  long  as  the  amendment 
does  not  have  the  effect  of  converting  the  theretofore  pending 
action  into  a  new  and  independent  action.  Basham  v.  Qreat 
Western  R.  Co.,  178—998. 

Pleading,  etc. 

stating  ismta.to  tnty:  SnfMmcy.  A  plea.of  .the  .siataite  of 
•  7  linBtatioiis  is  sUfiSciently  presented  .to  the  jury  ^i  an  instruc- 
tion that  plaintiff  must  fail  on  her  claim  in  probate  unless 
she  established  that  she  was  to  be  paid  .^t  ih^  x  death  of 
deoeasedy  suoh  claim  being  admittedly  barred '.uiilesatshe  made 
such  latter  proof.   .Drake  v.  McGee,  17,8-^1346. 

MAUOIOUS  PROSECUTION.    See  Weapons. 
Probable  Cause. 

Advice  of  public  prosecutor.     Ordinarily,  it  is  a  Jury  question 
1     whether   defendant,   in   an   action   for  .malicious .  psosecution. 
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fully  and  fairly  stated  all  the  facte  to  the  public  prosecutor, 
and  in  good  faith  acted  on  such  prosecutor's  adTioe.  Snyder 
V.  Mount,  178—216. 

Search  warrant  proceeding:    Return  of  property:    Bffect.    ''Want 

2  of  probable  cause,"  in  suing  out  a  search  warrant,  is  not 
conclusively  established  by  a  judgment  of  the  magistrate  that 
the  property  seised  ''is  not  the  propeHy  sought  for  by  said 
warrant  and  probable  cause  for  issuing  said  warrant  has 
not  been  proven."     Krehbiel  v.  Henkle,  178 — ^770. 

Taxation  of  costs:     Effect    Neither  want  of  probable  cause  nor 

3  malice  may  be  inferred,  on  the  part  of  one  causing  a  search 
warrant  to  issue,  from  the  fact  that  the  magistrate,  in  Alter- 
ing judgment  for  tlie  return  of  the  property  to  the  one  from 
whom  taken,  because  not  the  property  sought  for  by  the  war- 
rant, taxed  the  costs  to  the  one  causing  the  warrant  to  issue. 
Krehbiel  v.  Henkle,  178—770. 

MAUCa 

Delay  in  prosecution:    Threats.    Malice,  as  an  elemoit  of  malicious 

4  prosecution,  is  amply  established  by  evidence  that  defendant, 
for  ten  days,  allowed  the  alleged  offense  to  pass  unnoticed, 
and  during  such  time  utilized  such  alleged  offense  as  a  weapon 
to  deter  the  one  finally  arrested  from  asserting  her  legal  rights. 
Snyder  v.  Mount,  178—216. 

BIANDAMUS. 

Nature  and  Grounds. 

Jurisdiction:    Granting  of  writ:    Discretion.    A  writ  of  mandamus 

1  is  not  always  demandable  as  on  abaolute  right,  even  to  compel 
a  public  service  corporation  to  comply  with  and  fulfill  its 
franchise  obligations.  A  material  consideration  is  whether 
the  writ  will  or  will  not  promote  substantial  justice.  State 
V.  Ottumwa  R.  &  In  Co.,  178—961. 

Subjects  and  Purposes  of  Belief. 

Compelling  compliance  with  franchise.    Principle  recognized  that 

2  a  railway  company  may  be  compelled  by  writ  of  mandamus 
to  perform  its  franchise  obligations.  State  v.  Ottumwa  R.  & 
L.  Co.,  178—961. 
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KA8T1IB  AND  SEBVANT. 

Termination  and  Discharob. 

Justifiable  disduuii^e.    A  dischai^e  of  a  servant  by  the  master  ia 

1  justified  by  conduct  on  the  part  of  the  servant  which  has  a 
tendency  to  injure  the  master's  interests,  or  which  miffht  rea- 
sonably lead  to  such  injury.    Miller  v.  Jones,  178 — 108. 

• 

Wrongful  discharge:     Measure  of  damages.    A  husband  who,  in 

2  his  own  name,  contracts  to  furnish  the  services  of  himself 
and  wife  (but  not  as  an  independent  matter  of  employment 
for  h^),  for  an  agreed  consideration  plus  the  board  of  the 
wife  during  the  employment,  and  suffers  a  wrongful  discharge, 
may  alone  recover  damages  for  the  breach  of  the  contract. 
Weeksman  v.  Powell,  178—991. 

Wrongful  discharge:    Failure  to  secure  employment:    Crose-ezam- 

3  ination.  One  testifying  to  a  wrongful  discharge,  and  his 
inability  to  secure  steady  future  employment,  should,  on  cross^ 
examination,  manifestly  be  permitted  to  give  answer  to  the 
question  whether  he  had  not  secured  employment  immediately 
after  the  discharge.    Miller  v.  Jones,  178 — 168. 

Services  and  Compensation. 

Defense.    It  is  no  defense  that  services  actually  performed  under 

4  a  written  contract  were  of  less  value  than  the  oompensation 
which  defendant  had  agreed  to  pay.  Redfield  v.  Boston  P.  & 
M.  Co.,  17^—1275. 

TooiiS,  Machinery,  etc.,  and  Places  for  Work. 

statutory  regulation:  Federal  Safety  Appliance  Act:  'Hjrabixons.'* 
6  The  Federal  Safety  Appliance  Aet,  since  July  1,  1911,  has  abso- 
lutely prohibited  any  interstate  common  carrier  from  using 
any  car  ''having  ladders,"  unless  such  car  is  ''equipped  with 
aeowre  handholds  or  grabir<HiB  on  their  roofs  at  the  top  of 
suoh  ladders."  (Section  2,  Supplemental  Act  of  April  14, 
1910,  36  Stat,  at  L.,  p.  298.)  Cook  v.  Union  Pac.  R.  Co., 
178—1030. 

Ne^gence:    Sridence:    Sufficiency.    Evidence  reviewed,  and  held 

6    sufficient  to  justify  a  finding  of  negligence  on  the  part  Of  the 

master,    (a)    in  failing  to  guard  the  counterweights  on  a 
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freight  elevator,  (b)  in  the  locatidn  of  the  dectrio  swHA 
controlling  the  electric  current  which  moved  the  elevator,  and 
<c)  in  failing  to  provide  an  indicator  on  the  mechaaiam  which 
operated  the  car,  by  which  the  operator  would  know  whether 
it  was  sale  to  turn  on  the  eleotric  current.  (See  Section 
4099-a2,  Code  Supp.,  1913.)  Carpenter  v.  Loetacher,  eta.,  Co., 
178^320.    See  Tyler  v*  Barrick,  178—086. 

Assumption  or  Risk. 

Interstate  commerce:    Insecure  grabirons.    The  imposition,  by  the 

7  Federal  Safety  Appliance  Act,  of  an  absolute,  unqualified  duty 
to  maintain  secure  handholds  and  grabirons  on  interstate 
cars,  leaves  no  room  for  the  application  of  the  doctrine  of 
assumption  of  risk  by  remaining  in  the  employment  with 
knowledge  that  the  law  was  not  complied  with.  Cook  v. 
Union  Pac.  R.  Co.,  178—1030. 

WowcMEN^s  Compensation  Act. 

Reduction  of  payments  by  physical  recovery:     Burden  of  proof. 

8  An  employer  has  the  burden  of  proof  to  show  that  the  servant 
has  recovered  his  earning  power,  and  that  the  payments  should 
be  reduced  in  accordance  with  the  order  of  the  arbitrators  or 
commissioner.     Fischer  v.  Priebe  &  Co.,  178 — 612. 

Court  decree:  Errors  in  computation:  Appeal.  The  decree  of  the 
9 '  court,  in  aid  of  the  enforcement  of  the  findings  of  boards  of 
arbitrators  or  industrial  commissioner  under  the  Workmen's 
Compensation  Act,  will  not  be  reversed  for  errors  in  computa- 
tion as  to  the  amount  of  the  accumulated  unpaid  payments, 
not  called  to'  the  attention  of  the  court,  but  raised  for  the 
first 'time  on  appeal.    Fischer  v.  Priebe  •&  Co.,  178 — 612.' 

nnAftigs  of  arbitrators:  Hospital  foes:  Rdriew  by  court.  The 
19  court,<  upon-  entering  a  decree  in  aid  of  the  enforcement  of  an 
award  under  the  Workmen's  Compensation  Act,  may  not  review 
the  allowance  of  hospital  fees  made  by  the  arUti^atAUB  or  com- 
missioner, especially  where  the  employer,  on  appeal,  asserts 
that  he  **doeB  not  complain  ^f  any  finding  of-  fact = or  conclu- 
sion of  law  extending  back  beyond 'the  decree  of  the  court." 
Fischer  v.  Priebe  &  Co.,  178—512. 

Arbitration:    Taxation  K>f  fees.    The  fees  of  arbltratois  und^  the 
11     Workmen's    Compensation    Act    are    properly    taxed    to    the 
employer.    Fischer  v.  Priebe  &  Co.,  178 — 5X2. 
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MORTOAOES. 

Absolute  Deeds. 

Mortgage  or  conditional  sale.    Whether  a  deed  to  land  was  an 

1  absolute  convey^ance  With  on  agreement  on  the  part  6f  grantee 
'to  resell  to  grantor  on  certain  conditions,  or  was  a  mortgage 

tdih  right  to  redeem,  necessarily  is  largely  a  question  of 
intention,  and,  in  case  of  doubt^  the  transaction  will  be  con- 
strued by  a  court  of  equity  as  a  mortgage.  Cullen  v.  Butter- 
fifeld,  178—621. 

Foreclosure. 

Right  to  foreclose:    Nonpayment  of  interest.    A  mortgagee  has  a 

2  clear  option  to -declare  the  entire  mortgage  debt  due  and  pay- 
.able  for  the  nonpayment  of  interest  annually,  when  the 'mort- 
gagor has  distinctly  agreed  to  so  pay  the  interest,  with  a 
further  agreement  that  a  default  on  his  part  in  complying 
with  any  of  the  conditions  shall  mature  the  entire  debt. 
Renard  v.  Hatton,  178 — 45. 

V  Redemption. 

Unauthorized  redemption:    Resulting  trust:    Limitation  of  actions. 

3  One  who  knows  that  his  grantor  holds  the  legal  title  as  secur- 
ity only,  may  not  take  conveyance  fran  smeh  holder,  of  title 
and  thereby  exdude  the  equitable  owner.  By  taking  such 
oonYeyanoe,  the  grantee,  at  best,  (a)  simply  redeems  for  the 
equitable  owner,  or  <b)  oonstttutes  himself  a  trustee  of  the 
property  for  the  equitable  owner;  and  the  statute  of  limita- 
tions commences  to  run  from  the  date  of  such  redfinpiption 
or  of  such  trusteeship.    Cullen  v.  Butterfield,  178 — 621. 

UT7NI0IFAL  G0BP0BATI0N8.    See  Bridoss. 
Ordinances. 

ReasonaUensBs:    -Relative  rights  and  duHes  at  street '  crossings. 

■  1  An  ordinance  which  would  require  the  driver  of  a 'motor 
vehicle,  upon  arriving  at  a  public  crossing  •  upon  which'  a 
pedestrian  is  moving  in  either  direction,  to  stop  and  wait 
until  the  pedestrian  had  fully  cleared  the  entire  length  of  the 
erossing,  and  thereby  render  it  certain   that  the  pedestrian 
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would  not  turn  back  into  the  street^  would  be  void  fdr  imreft- 
flonableness.     Switzer  v.  Baker,  178 — 1003. 

Public  Improvements. 

Assessment  of  benefits:     Metl^od  of  compntins.    The  manner  of 

2  apportioning  the  cost  of  public  improvements  is  of  but  little 
concern,  provided  the  correot  result  is  attamed»  Hansen  v. 
Missouri  Valley,  178—859. 

Assessment  of  benefits:    Assessment  roll  as  evidence  of  value.   The 

3  last  preceding  assessment  roll  is  prima-facie  evidence  of  the 
value  of  property  as  a  basis  for  assessment  of  benefits  for 
public  improvements,  hut  is  not  conclusive  on  either  party, 
(Sec.  702-a,  Code  Supp.,  1913.)  Hansen  v.  Missouri  Valley, 
178—869. 

Fraudulently  depriving  owner  of  right  to  construct:    Effect  on 

4  assessment.  Fraudulently  depriving  a  property  owner  ,of  his 
right,  under  an  ordinance,  to  construct  permanent  sidewalks 
along  his  property,  and  thereby  avoid  a  special  assessment 
against  his  property  by  reason  of  the  city's  doing  the  work 
itself,  deprives  the  city  of  all  right  to  make  uny  assessment 
of  any  kind  against  said  property  for  said  improvonent 
(Referable  to  Sec.  779,  Code  Supp.,  1913.)  Kaynor  v.  Dis- 
trict Court,  178— 1056. 

Assessment  of  benefits:    Objections:    Waiver.    Errors,  irregulari- 

5  ties  and  inequalities  in  the  making  of  special  assessments,  not 
raised  by  proper  objections  before  the  city  council,  are  waived. 
Hansen  v.  Missouri  Valley,  178 — 869. 

Assessment:     Appeal.    Appeals  from  special  assessments  can  only 

6  be  effected  by  the  filing,  within  10  days  from  the  date  of  the 
levy,  of  a  cost  bond,  and  the  approval  thereof  by  the  mayor 
or  city  clerk.    Van  Meter  v.  Tipton,  178—1201. 

Streets,  Alleys,  etc.  . 

Adverse   possession:     Failure   to   accept   dedication:     SstoppeL 

7  Adverse  possession  of  a  public  highway  is  a  plea  that  will  not 
avail  against  a  municipal  corporation,  but  all  ri^t  of  such 
corporation  in  and  to  a  duly  dedicated  highway  may  be 
irrevocably  forfeited,  (1)  by  long  delayed  failure  to  accept 
the  dedication  thereof,  either  (a)  by  ordinance  or  (b)  by  acts 
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indicating  an  implied  acceptance,  or  (2)  by  conduct  working 
aa  estoppel  to  insist  on  such  right  to  the  highway,  even 
though  there  has  been  an  acceptance  of  the  dedicatioiu  Chris- 
topherson  v.  Forest  City,  178 — 893. 

Long  posseaaion  under  mistake  as  to  boundary:    Improyemoats: 

8  XstoppeL  The  fcnemg  in  of  part  of  an  open  and  traveled 
public  street,  and  the  planting  of  trees  and  shrubbery  on  such 
enclosed  part  of  the  street,  followed  by  20  years'  possession 
of  such  part,  under  the  bona  fide  belief  that  such  fence  marks 
the  oorreot  boundary  line  between  the  street  and  lot,  will  not 
estop  the  municipality  from  opening  the  street  to  its  full 
width,  on  discovering  that  said  improvementa  are  within  the 
public  highways.    Christopherson  v.  Forest  City,  178 — 893. 

DSFECTB  OB  ObSTBUCTIOKS  IN  STREETS. 

PuUic  stioets:     Condition:     Presumption.     Principle   recognized 

9  that  a  pedestrian  has  the  right  to  presume  that  the  city  has 
kept  its  streets  in  a  reasonab^  sale  condition  for  travel. 
Balcom  v.  City,  178—686. 

Negligence':     Street  excavations:    Blind  persons:     Ordinary  care. 

10  A  municipality,  in  making  excavations  in  its  public  streets, 
owes  only  ordinary  care  to  a  blind  pedestrian;  but,  in  deter- 
mining whether  such  care  waa  exercised,  the  jury  should  take 
the  blind  man's  infirmity  iiUo  amsideration,  Balcom  v.  City, 
178—685. 

Notice:     Negligence.     Evidence  reviewed,   and  held  sufficient  to 

11  carry  to  the  jury  the  question  whether  paving  blocks  had  been 
piled  in  a  publio  street  by  employees  of  the  city  and  allowed 
to  remain  there  without  guard  or  warning  lights,  with  con- 
sequent negligence  on  the  part  of  the  city,  and  whether  the 
city  had  notioe  thereof  through  the  acts  of  its  employees. 
Phipps  V.  aty  of  Perry,  178—173. 

NEOLIOENCE.  See  Bridges;  Executors  and  Adminis- 
trators, 10;  Master  and  Servant;  Municipal  CJor- 
PORATiONS;  Railroads. 

Acts  Constituting  Negligence. 

Street  excavations:    Injury  to  blind  perscm.    The  act  of  a  city  in 
1     allowing  an  excavation  in  a  public  street  to  remain  unguarded, 
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may  be  negligent  as  to  one  who  can  see,  and  who  by  absolute 
care  might  atpoid  it.  It  ncGeasartly  followa  thai  suoh  act  may 
be  negligent  as  to  a  blind  person.    Baicom  v.  City,  178 — 685. 

Ungttarded  premises:     Duty  of  inyiter.    Principle  recognized  that 

2  he  who  invites  people  to  oome  upon  his  premises  Tnvst.exer- 
dae  reasonable  care  to  keep  them  free  from  dmager.  Noyes 
V.  Des  UwkBB  Club,  17&--816. 

Sudden   stopping   of  yehide.     The  sudden   stopphig,  or  slowing 

3  down,  of  a  vehiole,  with  knowledge  of  the  presence-  of  another 
moving  vehicle  in  the  rear,  may  constitute  negligence.  Strever 
y.  Woodward,  178-^30. 

Use  of  street  by  the  blind:    Negligence  per  se.    A  blind  man  is  not 

4  guilty  of  negligenoe  per  se  wdio  goes  upon  an  unguarded  walk, 
though  unattended,  and  falls  into  an  opening  therein,  and 
who  for  ten  years  has  regularly  traveled  along  said  street, 
and  has  usually,  by  barricade  or  bystanders,  been  warned  of 
excavations  in  the  streets.    Baicom  v.  City,  178 — 685. 

Duty  to   the   blind.     A   blind   man   should  use   more  precaution 

5  because  he  is  blind,  but  whosoever  does  that  which  may  injure 
him  should  use  more  precaution  than  would  be  necessary  were 
the  one  to  be  aflccted  not  blind.  The  duty  to  avoid  re(^vimg 
and  domg  injury  is  correlative.     Baicom  v.  City,  178 — 685. 

Excessive  train  speed  at   station.     Evidence   reviewed,  and  held 

6  sufficient  to  carry   to   the  jury   the  question   of   defendant's 
^  negligence  in  the  rate  of  speed  employed  in  running'  a  train 

past  a  station,  while  deceased,  in  a -place  of  danger,  but  in 
compliance  with  the  rules  of  the  company,  was  signalling 
the  train  to  stop.  Carlisle  v.  Daivenport  &  M.  R,  Ca,  178 — 
224. 

Use  of  streets:     Simultaneous  use  of  crosfdng.    A  driver  of  a 

7  motor  vehicle,  who  enters  upon  a  public  street  crossing  at  a 
time  when  a^  pedestrian,  passing  over  the  crossing  at  right 
angles  to  the  vehicle,  has  so  far  proceeded  as  to  permit  such 
driver,  as  a  reasonably  prudent  persotti  to  drive,  over  the 
crossing  behind  the  pedestrian,  is  under  no  obligation  to  keep 
his  vehicle  under  suoh  oontrol  that  he  can  meet  the  possibility 
that  the  pedestnan  m>ay  suddenly  change  his  mind  or  become 
panic  stricken,  and  turn  hook  into  coUision  with  the  vehicle, 
Switzer  v.  Baker,  178—1003. 
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Uie^  steeets:  Pecle8tii«&8''rifl^t  of.preoedeBoeaticiiMiixigs.  The 
S  right  of  precedence' given  bgr  an.  ordiiianeeto  a  pedwtrian  over 
motiHC  vehklee  at  poiUio  crossingH  does  not  authoriie  a  pedes- 
trian to  loiter  upotk  or  -  obetruoti  axuh  crossings  Uit  simply 
imposes  upon  the  motor  vehicle  driver  the  duty  to  afford  the 
pjedestriaa.reaaonable  opportuiiity  to  flfist  ueertbe  eraesing, 
in  tl^ose  caeee  where  the  pedestrian  ajid  the  driver  of  at  motor 
vehicle  approach  a# crowing. at  the  same  tun»or  in  •  such  man- 
ner that,  if  both  continue  in  .their,  respective  couraee^  there  is 
danger' of  coilUaix>n.    3wiizei:.y.  Bakec,  M^rrAOQ^, 

Pboximaxe  Cause.. 

Nen-^caHeal' ceimectien  bietween  injnrjr  and' lnw,  vielatiott.    Negli- 
9*'  genoe  on- the  part  of  an*  injured  party,- even  thougli  flowing 
fronv'ft' violation  of  law;  is  immaterial  wh^* no  causal  connec- 
tion exists  between  the  injury 'and  said ' negligence.     Fhipps 
V.  City  of  Perry,  178—178. 

ftyidence:    WeigIA  and .  snffideoey.    EvideRce^  reviewed,!  and  held 

10-.  to.jufitily  the  jury  in.  finding  thai.aa.  injqjrad  peivon  tiad,  as 

the  proKimate  resmlt.of  an  accident^  4'eeeivedM injuries,  separate 

and  I  distinct  from;  piriDr-texisting  iniuriefiy.suffioieat.  ti»  support 

the .  verdict  v  rendered. .  Gkurk  v.  Sioux .  Ooontyi  1 78*^1 76. 

Attempted  rescue  of  third  person.    One  who  seeks  to  recover  of 

11  defendant  for  injuries  received  in  an  attempt  to  rescue  another 
fr<»n  danger  caused  by  the  negligence  of  the  defendant  (that 
is,  by  the  breach  by  defendant  of  a  duty  owed  solely  by  him 
to  such  other  person^),  must,  in  order  to  show  cauisal  connec- 
tion between  such  negligence  and  such  Injuries,  establish  (a) 
that  such  other  person  was  in  actual,  not  imaginarif,  danger, 
and  (b)  that  he  (the  rescuer)  sought,  in  a  reasonable  man- 
ner, to  save  such'  other  person  fiom  injury.  Tyler  v.  Barrick 
&  Son,  178—985. 

Establishing  theory.    Facts  and  circumstances  sufficient  to  establish 

12  a  theory  must  be  (a)  consistent  with  such  theory,  and  (b) 
inconsistent  with  any  other  reasonable  theory.  Evidence 
reviewed,  and  held  sufficient  to  establish  that  deceased  met 
his  death  from  an  insecure  grabiron  oa  top  of  a  freight  car. 
Cook  V.  Union  Pac.  R.  Co.,  178—1030. 

Contributory  NEGLiGKNcnB. 

Intozkating  liquors  as  accompanying  circnmatanoe.    The  fact  that 

13  plaintiff  had  in  his  possession  at  the  time  of  an  accident  an 


1470  Index,  Vol.  178. 

NKOJoaNCB  Continued 

iiiu^»ened  case  of  beer,  while  a  circumBtance  proper  for  the 
jury's  oonsiderataon,  is  not  such  circumstance  that  the  court 
can  attach  thereto  any  particular  effect  as  a  matter  of  law. 
Akin  V.  Madison  County,  178^161. 

Open  switch:     Right  of  engineer.    An  engineer,  in  approaching  a 

14  switch,  while  obligated  to  keep  a  reasonable  lookout  for  dan- 
ger, has  a  right  to  presume  that  the  defendant  and  its 
employees  have  done  their  duty  in  maintaining  the  switch  in 
proper  condition.    Basham  v.  Great  Western  R.  Co.,  178 — 998. 

Apparent  cansal  connection:     Burden  to  remove.     Contributory 

15  negligence,  having  apparent  causal  connection  with  an  automo- 
bile collision  in  which  plaintiff  was  injured,  defeats  recovery, 
unleea  pUUntiff  removed  such  apparev^i  causal  connection^ 
Clark  V.  Weathers,  178—97. 

ColHaion  on  highway.    Evidence  reviewed,  and  held  insufficient  to 

16  charge  plaintiff  with  negligence  per  se  in  walking,  on  a  dark 
^  night,  along  the  center  of  a  public  street,  which  was  without 

sidewalks,  and  which  was  bounded  by  parallel  ditches,  even 
though  he  failed  to  keep  a  lookout  backward.  Clay  v.  Iowa 
Tel.  Co.,  178—67.  See  Phipps  v.  City  of  Perry,  178—173; 
Carpenter  v.  Loetscher,  178 — 320. 

Imputed  Negligence. 

Absence  of  control.     The  negligence  of  one  person  may  not  be 

17  imputed  to  another  without  some  showing  that  such  negligent 
person,  at  the  time  of  such  negligence,  was  engaged  in  or 
about  the  business,  and  in  some  degree  subject  to  the  contr<^ 
of  such  other  person.     S wither  v.  Baker,  178^1063. 

Pleading. 

General  allegation  of  negligence:     Sufficiency.    A  general  all^a- 

18  tion  of  negligence  on  the  part  of  defendant  is  sufficient,  sub- 
ject, however,  in  proper  cases,  to  a  motion  for  a  more  specific 
statement.    Hanen  v.  Lenander,  178 — 569. 

Contributory  negligence.    It  is  not  necessary  for  defendant  in  a 

19  personal  injury  action  based  on  alleged  negligence,  to  plead 
the  contributory  negligence  of  the  plaintiff.  Strever  v.  Wood- 
ward, 178—80. 


Index,  Vol.  178.  1471 

NaauoBNca  Continued  so  Naw  Tbzal 

EVIDENCB. 

Ko-eyewltness    nile:      PrestimptioiL     The    presumption,    in    the 

20  absenoe  of  any  eyewitnesg  to  an  injury  resulting  in  death, 
that  deceased  was  conducting  himself  carefully,  is  substantive 
evidence  that  deceased  was  not  guilty  of  contributory  negli- 
gence, and  renders  such  question  one  for  the  jury,  unless  the 
facts  disclosed  clearly  negative  the  presumption.  Carpenter 
V.  Loetscher,  etc.,  Co.,  178—^20.  See  Carlisle  v.  Davenport  & 
M.  R,  Co.,  178—224. 

PnUic  highways:    Presumption  as  to  oosdition.    Principle  recog- 

21  nized  that  one  may,  to  a  reasonable  extent,  rely  upon  the 
presumption  that  the  public  authorities  are  maintaining  public 
places  committed  to  their  care,  in  a  reasonably  safe  condition. 
So  applied  as  to  a  county  bridge.  Clark  v.  Sioux  County, 
178—176;  Balcom  t.  City,  178— «86. 

Similar  facts  or  txansactioiM:    Custom.    Conoeding,  arffuendo,  the 

22  admissibility  of  evidence  of  a  general  custom  of  railway 
engines  to  discharge  water  at  a  certain  place,  as  tending  to 
prove  that  such  engines  discharged  the  water  which  formed 
the  ice  in  question,  yet  such  concession  cannot  embrace  evi- 
dence which  affords  the  jury  simply  a  chance  to  gue89  at 
what  point  and  in  what  mamner  other  engines  did  cast  such 
waters.    Eisentrager  v.  Great  Northern  R.  Co.,  178 — 713. 

Tmal. 

Jury  question.    If  the  question  of  the  contributory  negligence  of 

23  a  blind  man  in  falling  into  an  unguarded  excavation  in  a 
public  street  is  for  the  pury,  it  necessarily  follows  that  the 
question  of  the  negligence  of  the  city  in  leaving  the  excava- 
tion unguarded  is  for  the  jury.    Balcom  v.  City,  178 — 685. 

Prinu-fade  case  of  negligence:    Evidence  of  care:    Ultimate  qnet- 

24  tion  for  jury.  A  state  of  evidence  that  would  so  completely 
overthrow  an  established  prima-facie  case  of  negligence  (even 
when  made  under  the  doctrine  of  rts  ips(»  loqmiur)  as  to  ren- 
der the  question  of  negligence  ome  of  law  for  the  court,  would 
be  very  unusual.    Basham  v.  Great  Western  R.  Ca,  178 — ^998. 

NEW  TRIAL.    See  Trial. 

Nature  and  Scope  op  Remedy. 

Application   to   equity:     Unavoidable   nrisfortnne:     Showing   of 
1    merit.    £quity  will  not  set  aside  a  judgment  at  law  and  order 
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a  new  trial,  in  the  absence  of  all^ation  and  afihndilive'^oof 
of  all  those  matters  and  thingSi.  regardless  of  technical  errors 
not  going  to  the  merits,  which  show  that  the  judgment  is 
against  good  conscience,  and  that  a  retrial  will  probably  result 
in  a  different  verdict.  So  held  on  an  application 'for  a  new 
trial  on  the  sole  ground  that  the  applicant  was  denied  a  hear- 
ing on  appeal  to  the  Supreme  Court  because  of  the  negligent 
failure  of  the  reporter  and  trial  judge  to  certify  the  evidence 
within  proper  time.    Bingman  v.  Clatk,  178 — 1129. 

DlSCnSTIOK  OP  COUST. 

Helnctance  to  rtverse  oi^der  graatins.    The  trial- oourtriias  a  dis- 
2    cretion  in  granting-  new  trials,  .and  the  appellate  court  will 
not  ordinarily  interfere  with  suoh  nuUDg.    Carlisle^v.  Daven- 
port &  M.  R.  Co.,  178—224.  .  See  Mitchell  v.fBeolp,  178—786. 

•  Order  grattHng:    A;pp«Jd:    Bhie  of  affitmaiioe.  -Where  a  motion  for 

8    a  new  trial* 4s  sustained  on  cme  or  more  gramdB' thereef ,  and 

-  is  not  overruled  as  to  the  other  grounds,  there  fcfaall  be  no 

reversal,  except  upon  a  showing  that  none  of  the-^grounds  of  ' 

the  motion  are  good.    McDonald  v.  Mutual*  U' Ins.  Co.,  178 — 

863. 

€ertaiMy  of  same  realilt  en  retriid.    To  "grant  a- new  trial  on  a 
4     record  rendering  it  certain  that  a  retrial  must  result  the  same 
as  the  first  trial,  would  be  an  abuse  of  judicial  'discretion. 
McDonald. v.  Mutual  L.  Ins.  Co.,  178—863. 

.SefttMl'to  grant:     Duty  of  appellate  court.    Principle  recognized 
^    Uifit :  the   appellate   court   will   more   closely  scan    a    ruling 
T^uaimg  a  new  trial  than  one  ^iwUi^g  a  new  trial.    Mull<mg 
V.  Mullong,  178—552. 

^GBOimDS. 

« 

.Jfewly  disoeveied' evidence:  .DiUgenoe,  Newly  discovered  evidence 
0  'is>net  suffieient  ground  for  new  trial, « when  the.^oame  might 
eaeily  thave  been  learned' from  the  same  wiinesaes /Ofi  the  first 
trial,  especially  when,  after  the  facts  are  discovered,  there  is 
further  negligent  delay  in  filing  the  affldaviteiin  eyippert-ef 
the  motion.  Carpenter  v.  Loetscher,  ete.,  Co.,  178— -320.  See 
Mullong  V.  Mullong,  178-T^6d2. 

Kewly  discoyer^d  evidence:     l>tity  of  eevrt    *A  newly  ^dfeeevered 
7     receipt,  showing  payment  of  the  debt  sued-  on,  beifig  shown  to 
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be  prima  facie  genuine,  should,  for  the  purpose  of  a  motion 
for  a  new  trial,  he  treated  <u  genuine,  Mullong  v.  Mullong, 
178—562. 

Newly    discovered   evidence:      Ctunulative   evidence.     A    written 

8  receipt  showing  payment  of  a  debt  sued  on  is  not  cumulative 
to  oral  evidence  that  the  debt  had  been  paid.  Mullong  v. 
Mullong,  178—652. 

Newly  discovered  evidence:     Inconsistent  conduct:     EzpUnation. 

9  Apparently  inconsistent  conduct  of  a  movant  for  a  new  trial 
is  not  necessarily  an  obstacle  to  granting  the  motion.  Mul- 
long V.  Mullong,   178 — 552. 

Unavoidable  casualty,  etc.:    Matters  subsequent  to  judgment.    The 

10  ''unavoidable  casualty  or  misfortune"  which  will  authorize 
the  setting  aside  of  a  judgment  and  the  granting  of  a  new 
trial,  under  See.  4001,  Code,  1897,  embraces  matters  happen- 
ing before  final  judgment,  not  matters  happening  after  final 
judgment.     Bingman  v.  Clark,  178 — 1129. 

Quotient  verdict:     Evidence.     An   agreement  by   jurors   to  each 

11  write  on  his  ballot  the  sum  which  he  thinks  ought  to  be 
returned  as  the  verdict,  and  to  then  divide  the  total  by  12, 
in  order  to  determine  the  average  as  a  basis  for  further  dis- 
cussion, does  not  vitiate  the  verdict.  But  an  agreement  in 
advance  that  such  quotient  shall  he  the  verdict,  and  the  return 
of  a  verdict  accordingly,  works  ^a  vitiated  verdict.  Clary  v. 
Blondel,   178—101. 

Bias  of  juror.     The  fact  that  a  defendant  had,  some  seven  years 

12  prior  to  the  trial,  been  a  member  of  a  grand  jury  which 
had  returned  an  indictment  against  the  juror  in  question, 
shows  no  such  bias  as  to  disqualify  the  juror  and  demand  a 
new  trial,  when  the  defendant  did  not  recall  such  fact  until 
after  the  trial,  and  the  juror  did  not  know,  until  after  the 
trial,  that  the  defendant  had  been  a  member  of  such  jury. 
Montgomery  v.  (XDonnell,  178—688. 

Misconduct  of  counsel:     Admonition  by  court:     Effect    Misoon- 

13  duct  of  counsel  in  argument,  especially  counsel  pro  se,  in 
going  outside  the  record  evidence,  may  justify  the  trial  court 
in  granting  a  new  trial,  even  though,  when  the  misconduct 
occurred,  the  trial  court  fully  admonished  the  jury  to  wholly 
disregard  the  unwarranted  statements.  Sawyer  v.  Hawthorne, 
178 — 407. 

Vol.  178  Ia.— 93 
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Inadequacy  of  verdict  in  tort  case.    New  trial  may  be  granted  on 

14  the  ground  of  inadequacy  of  damages  awarded  in  an  action 
for  willful  and  malicious  tort.    Stone  v.  Turner,  178 — 661. 

Ezcesslye  verdict:     Redaction  by  agreement:     Effect    The  fact 

15  that  a  verdict  was,  by  agreement  of  the  parties,  reduced 
something  less  than  $20,  is  no  evidence  that  the  verdict  was 
the  result  of  passion  and  prejudice.  Berry  v.  Hardin,  178 
—165. 

Erroneous  instructions  unquestioned  by  exception.     A  new  trial 

16  may  not  be  granted  by  the  trial  court  because  of  erroneous 
instructions  to  which  no  exceptions  were  taken  before  the 
same  were  read  to  the  jury,  and  as  to  which  there  was  no 
showing  that  such  errors  were  not  discovered  at  the  time  of 
trial.  (Sec  3705-a,  Code  Supp.,  1913.)  Sawyer  v.  Hawthorne^ 
178—407. 

Grounds  once  rejected  on  appeaL    A  new  trial  may  not  be  granted 

17  on  grounds  once  held  on  appeal  in  the  same  case  to  be 
untenable.     Sawyer   v.    Hawthorne,    178—407. 

Proceeding  favorable  to  movant.    A  new  trial  may  not  be  granted 

18  because  of  action  by  the  court  and  jur}.'  favorable  to  movant. 
Sawyer   v.   Hawthorne,    178 — 407. 

Striking  out  material  testimony.     Principle  recognized  that  the 

19  striking  out  of  material  testimony  may  demand  a  new  trial. 
McDonald  v.  Mutual  L.  I.  C6.,  178—863. 

Pboceedings  to  Procure. 

Sustaining  motion  generally:    Effect.    The  overruling  of  a  moti<Hi 

20  for  the  court  to  specify  the  grounds  on  which  it  sustained  a 
motion  for  a  new  trial  is,  in  effect,  a  ruling  that  it  sus- 
tained the  motion  for  new  trial  on  all  the  grounds  urged. 
Sawyer  v.  Hawthorne,  178—407. 

Unsupported  argument   of  appellant.     A  new  trial  will  not  be 

21  granted  on  appeal  on  appellant's  naked  assertion  in  argument 
that  a  certain  witness  in  the  lower  court,  with  appellee's 
knowledge,  fraudulently  concealed  his  interest  in  the  case. 
Mitchell  V.   Beck,   178—786. 
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Bights,  big. 

Ownership  of  dociuneiits  made  diiriog  official  term.  Maps  and  plats 
of  a  city,  made  by  a  ciiy  assesBor,  wholly  outside  of  office 
hours  and  without  detriment  to  his  <^cial  duties,  and  neither 
made  imder  any  requirement  of  law,  nor  made  as  part  of  his 
required  official  duties,  nor  made,  primarily,  to  facilitate  the 
work  of  his  office,  but  used  therein  because  of  their  useful- 
ness, are  the  private  property  of  the  assessor,  even  though, 
in  their  preparation,  he  used  paper  which  had  been  discarded 
by  the  county.    Polk  County  v.  Parker^  178 — 936. 

OUSTER.    See  Lihitation  of  Actions,   1;   Tsnancy   in 

COMHONy  1,  3. 

PASTIES. 

PLAINTTPPS. 

Impostor:    Power  of  court.    Whether  or  not  a  plaintiff  is  a  mere 

1  intermeddler-— an  impostor — and  consequently  without  any  in- 
terest in  the  subject-matter  of  the  litigation,  and  without 
right  to  the  time  and  attention  of  the  court,  is  a  question 
which  may  be  inquired  into  at  any  stage  of  the  litigation,  and 
in  such  reasonable  manner  as  the  court  may  determine,  and 
whether  on  the  law  or  equity  side  of  the  calendar.  Hoover 
V.  Hedrick,   178—1236. 

Defendants. 

Dismissal  of  necessary  party:     Power  of  court  to  order  party 

2  brought  in.  A  plaintiff  may  not,  by  dismissing  his  action  as 
to  one  whose  presence  as  a  defendant  is  necessary  to-  a  full 
determination  of  the  matter  before  the  court,  deprive  the 
court  of  jurisdiction  to  order  such  necessary  party  again 
brought  in  as  a  defendant.  (Sec  3466,  Code,  1897.)  Hoover 
V.  Hedrick,  178—1235, 

Defects,  Objections,  etc. 

Failure  to  join:     How  question  raised.     Defect  of  parties  is   a 

3  question  which  must  be  raised  by  demurrer  or  answer.  Kirk- 
wood  V.  Perry,  etc.,  Co.,  178 — ^248. 
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PARTITION.    See  Limitation  op  Actions,  3. 
Proceedings  and  Reijef. 

Joinder  of  actions:  Irregularity  of  administrator.  Irregularities  of 
an  administrator  in  receipting  for  shares  belonging  to  bis 
minor  children,  without  authority  so  to  do,  may  not  be 
corrected  in  an  action  by  said  children  to  partition  lands 
formerly  belonging  to  said  estate  and  alleged  to  have  been 
fraudulently  purchased  by  the  father,  even  though  the  amounts 
so  receipted  for  were  in  part  the  proceeds  of  such  sale.  Van 
Wechel  v.  Van  Wechel,  178—491. 

PAYMENT.    See  Composition  with  Creditors. 

PHTSICIANS  AND  SURGEONS. 

Cektipicate  of  Authority. 

lEzemption  of  students:     Scope.    The  exemption  from  the  require- 

1  ments  of  the  Medical  Practitioners'  Act  of  students  of  medi- 
cine, surgery  or  obstetrics,  having  prescribed  but  limited 
qualifications,  and  prescribing  under  the  supervision  of  pre- 
ceptors, does  not  embrace  one  who  is  engaged  in  healing  the 
sick  and  who,  on  various  occasions,  consults  with  and  re- 
ceives medical  advice  from  other  duly  authorized  practitioners. 
State  V.  Collins,  178—73. 

Practicing  without  certificate:     Evidence.    Evidence  reviewed,  and 

2  held  sufficient  to  support  a  verdict  of  guilt  of  practicing 
osteopathy  without  obtaining  and  recording  the  required  cer- 
tificate.    State  V.  Collins,   178—73. 

Indictment  and  Information. 

Practice  of  osteopathy:    Indictment  in  language  of  statute:    Snffi- 

3  ciency.  An  indictment  for  the  imlawful  practice  of  osteopathy, 
under  Section  2683-d,  Code  Supplement,  1913,  dratcn  in  the 
language  of  sadd  statute,  to  wit,  'Mid  practice  osteopathy 
without  first  having  obtained  and  filed  for  record  the  cer- 
tificate required,"  is  not  vulnerable  to  the  objection  that  the 
charge  is  a  mere  legal  conclusion.     State  v.  Collins,  178 — 73. 

PLEADING.  See  Account  ;  Executors  and  Administrators  ; 
Fraud;  Libel  and  Slander;  Limitation  of.  Actions; 
Negligence;  Replevin;  Vendor  and  PuRCHASiai,  5. 
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Form  and  Allegations. 

Agency:    Condusions:    Sefnsal  to  strike.    The  pleading  of  a  pure 

1  conclusion  raises  no  issue,  and  prejudicial  error  follows  a 
refusal  to  strike,  unless  made  more  specific,  with  consequent 
admission  of  testimony  thereunder.  Held  that  a  pleading 
**that  defendant  teas  acting  as  the  agent  of  plaintiff"  was  a 
pure  conclusion.     Hciman  v.  Felder,  178 — ^740. 

Confused  numbering  of  paragraphs:    Admissions.    Where  a  pleader 

2  confuses  the  numbering  of  his  paragraphs,  an  admission  by 
the  adversary  will  not,  if  avoidable,  be  construed  as  applying 
to  a  particular  paragraph,  when  such  construction  would  be 
fatal  to  the  adversary's  contention.  McEvoy  v.  Ghristensen, 
178—1180. 

Snffideiicy  to  raise  issue:     Sunday  contract.    An  answer  simply 

3  alleging  that  the  contract  sued  upon  "is  illegal"  raises  no 
issue  what  ever.  So  held  where  attempt  was  made,  on  such 
plea,  to  defeat  a  Sunday  contract.  (Sections  3566,  3629, 
Code,  1897.)     In  re  Estate  of  Rule,  178—184. 

Petition. 

Separate  counts  for  one  recovery.    The  same  cause  of  action  may 

4  be  pleaded  in  different  counts  of  a  petition,  and,  if  there  is 
any  evidence  to  support  both,  plaintiff  is  entitled  to  have 
both  submitted  to  the  jury.  So  held  where  a  broker  pleaded, 
(a)  for  quantum  meruit,  and  (b)  for  a  specifically  agreed 
commission.    Fisher  &  Ball  v.  Carter,  178 — 636. 

Answer. 

AfliimatiTe  defenses:     Necessity  that  each  be  complete  in  itself. 

4-a  Different  affirmative  defenses  should  not  only  be  set  forth 
in  separate  divisions,  but  each  division  should  be  complete 
in  itself.    Redfleld  v.  Boston  P.  &  M.  Co.,  178—1275. 

Matters  Specially  Pleadable. 

Statutory  exceptions.    When  a  statute  gives  a  cause  of  action  and, 

5  in  a  subsequent  section  thereof,  provides  for  an  exception, 
such  exception  becomes  a  matter  of  defense  to  be  pleaded  and 
proven  by  him  who  relies  thereon.  Cook  v.  Union  Pac.  R. 
Co.,  178—1030. 
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Szectttors  and  administrators:    Allowance  and  pajrment  of  claims. 

6  The  defense  that  a  claim  in  probate  is  illegal  because  based 
on  a  contract  entered  into  on  Sunday  must  be  specially 
pleaded.  (Section  3340,  Code  Supp.,  1913;  Section  3629,  Code, 
1897.)  Such  question  may  not  be  raised  for  the  first  time 
in  a  motion  for  a  new  trial.    In  re  Estate  of  Rule,  178 — 184. 

Denial  of  signatures:    Burden  of  proof.    If  defendant  does  not  see 

7  fit  to  deny  under  oath  the  genuineness  of  his  purported  signa- 
ture to  the  instrument  on  which  the  action  is  brought,  he 
must  assume  the  burden  of  proof  io  show  its  falsity.  Berry 
▼.  Hardin,  178—166.  . 

Matters  in  Avoidance. 

Securing  benefits  of,  without  reply:     EstoppeL     Plaintiff  may, 

8  under  some  circumstances,  without  reply,  obtain  the  benefit 
of  strict  matter  in  avoidance  voluntarily  proven  by  defendant, 
provided  such  matter  is  not  matter  of  pure  estoppel.  Gibson 
V.  Iowa  Legion  of  Honor,  178 — 1156. 

Reply. 

When  stricken.    A  ''reply"  which,  neither  responds  to  a  counter- 

9  claim,  nor  avoids  matter  appearing  in  the  answer,  should  be 
stricken  on  motion.    Head  v.  Hale,  178—69. 

Denial  by  law.    Defensive  matter  is  denied  by  operation  of  law. 

10  Gibson  v.  Iowa  Legion  of  Honor,  178 — 1156. 

Amendments. 

Construction.     Amendments  to  pleadings  are,  as  a  general  rule, 

11  intended  to  supply  something  not  already  existing  in  the 
original  pleading.  It  follows  that  the  pleader  may  quite 
clearly  show  by  the  act  of  amending  that  he  was  not  intend- 
ing to  simply  amplify  that  which  he  had  already  pleaded. 
Heiman   v.   Felder,   178—740. 

■ 

Amending  at  dose  of  evidence.    Principle  recognized  that  amend- 

12  ments  may  be  filed  after  the  evidence  has  closed.  Heiman  v. 
Felder,   178—740. 

Amendment  pending  motion  for  new  trial.   An  am^idment  to  meet 

13  the  proof  is  allowable  as  late  as  the  pendency  of  a  motion 
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for  a  new  trial.      (Sees.  8600,  3760,  Code,   1897.)      Gray  v. 
Sanborn,    178 — 456. 

Amendmeiit  alter  decree:     Partition.     In  partition  proceedings, 

14  amendments  claiming  a  larger  share  in  the  property  than 
claimed  in  the  original  petition,  are  allowaMe  even  after 
interlocutory  decree  fixing  the  relative  shares  in  accordance 
with  the  original  petition;  and,  in  the  light  of  such  amend- 
ment, the  court  may,  in  the  interest  of  justice,  set  aside 
such  decree  and  open  up  the  hearing  on  the  enlarged  prayer. 
Jackman  v.  Herrick,  178 — 1374. 

Granting  requested  time  to  amend:    Effect    The  mere  act  of  the 

15  court  in  granting  a  pleader's  request  for  time  to  amend, 
cannot  be  tortured  into  an  order  by  the  court  that  such 
litigant  make  his  pleading  more  specific  in  some  certain 
respect.    Mitchell  v.  Beck,  17d— 786. 

Verification. 

Failure  to  verify  does  not  constitute  default.    It  is  suggested  that 

16  a  naked  failure  to  verify  a  pleading  does  not  place  the  pleader 
in  default.  Section  3588,  Code,  1897.  Iowa  W.  k  P.  Co.  v. 
Burris,  178—1369. 

Motions. 

Motions  to   strike:     Non-responsive  answer.     In  an   action  for 

17  agreed  salary  under  a  written  contract  in  which  payment 
was  the  sole  contention  of  the  defendant,  an  answer  averring 
the  careless  and  inefficient  performance  by  plaintiff  of  services 
other  thatn  those  on  which  the  action  is  based,  is  properly 
stricken  on  motion.    Redfield  v.  Boston  P.  &  M.  Co.,  178—1275. 

Motions  to  strike:     Evidentiary  matters.    Matters  purely  eviden- 

18  tiary  should,  on  motion,  be  stricken  from  a  pleading.  Weeks- 
man  V.  Powell,   178—991. 

Issue,  Proof  and  Variance. 

Account:    Bill  of  particulars.    He  who,  in  an  action  on  account,  in 

19  law  or  equity,  pleads  various  specified  items  of  credit,  as  a 
counterclaim  or  set-off  to  plaintiff's  demand,  must  stand  or 
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fall  thereon.     Should  he  desire  to  introduce  other  items,  he 
must  amend.     Mitchell  v.  Beck,  178 — 786. 

Variance  between  copies  attached  and  contract  offered.    A  written 

20  contract  is  not  rendered  inadmissible  because  of  variances 
between  said  contract  and  the  copy  thereof  set  out  in  the 
pleadings,'  when  that  part  of  the  contract  bearing  on  the 
issues  is  correctly  set  forth  in  4  the  pleadings.  Kirkwood 
V.  Perry,  etc.,  Co.,   178—248. 

Surplusage:    When  proof  necessary.    The  statutory  rule  that  one 

21  ne€Kl  not  prove  all  that  he  has  alleged,  provided  he  prove 
enough  to  justify  legal  recovery,  has  no  application  when 
the  court  instructs,  even  erroneously,  that  the  pleader  must 
prove  cbli  that  he  alleges.    Heiman  v.  Felder,  178 — 740. 

Principal  and  agent.    Allegations  that  certain  alleged  false  repre- 

22  sentations  wore  made  by  the  defendant  may  be  met  by  proof 
that  such  representations  were  made  by  the  defendant's 
agent.     Gray  v.  Sanborn,  178—456. 

Affirmative  showing  of  prejudice.    Variances  between  allegation  and 

23  proof  are  immaterial,  unless  the  complaining  party  affirma- 
tively establishes'  (a)  that  he  has  been  misled,  and  (b)  in 
what  particular  manner  he  has  been  misled.  (Sec.  3597,  Code, 
1897.)      Gray   v.   Sanborn,    178 — 456. 

Defects,  Waiver,  etc. 

Pleading  over.    Error  in  overruling  a  motion  to  strike  a  pleading 

24  unless  made  more  specific,  is  waived  by  answering  over,  and 
such  waiver  will  be  recognize<l  by  the  court,  evem  though 
appellee  makes  no  point  thereon.  Held,  a  stipulation  that  an 
answer  to  a  petition  should  stand  as  an  answer  to  an  amend- 
ment to  the  petition,  which  stipulation  was  entered  into  after 
the  overruling  of  motion  that  the  amendment  be  stricken 
unless  made  more  specific,  was,  in  effect,  answering  over,  and 
worked  a  waiver  of  the  error  in  denying  the  motion.  Heiman 
V.  Felder,   178—740. 

PRESUMPTIONS.  See  Adverse  Possession,  5 ;  Appeal  and 
Error  ;  Contracts,  6-^ ;  Descent  and  Distribution,  6 ; 
Homestead,  1 ;  Municipat.  Corporations,  9 ;  Negli- 
gence, 20,  21 ;  Principal  and  Surety,  3;  Trial,  22. 
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PRINCIPAL  AND  AGENT.    See  Pleading,  1. 
The  Relation. 

Stipulation  against  fact.    It  is  futile  to  attempt  to  stipulate  that 

1  a  certain  person  is  not  the  agent  of  another,  tchen  in  truth 
and  fact  he  is  such  agent,  O'Connor  v.  Knights  and  Ladies, 
178—383. 

Creation  and  existence:     Evidence.    No  distinct  formalities  need 

2  be  resorted  to  in  order  to  create  the  relation  of  principal  and 
agent.  Such  relation  may  be  inferred  from  evidence  that  the 
alleged  principal  usetl  the  services  of  the  alleged  agent;  that 
the  alleged  agent  agreed  to  render  such  services;  that  out 
of  such  services  the  transaction  in  question  was  consum- 
mated. Heiman  v.  Felder,  178 — 740.  See  Rohr  v.  Shaffer, 
178—043. 

Evidence:     Declarations  of  agent.     Proof  of  agency  may  not  be 

3  established  by  the  mere  declarations  of  the  alleged  agent,  but  it 
is  not  prejudicial  error  to  permit  such  declarations  to  remain 
in  a  record  which  conclusively  showed  by  competent  evidence 
that  such  alleged  agent  was  agent  in  fact.  Kirkwood  v. 
Perry,  etc.,  Co.,  178—248. 

Mutual  Rights. 

Right  to  outside  earnings  of  agent.    A  principal  is  not  entitled  to 

4  that  which  his  agent  may  earn  during  time  which  does  not 
fairly  belong  to  the  principal.  So  held  where  a  county 
claimed  maps  and  plats  made  outside  of  office  hours  by  a 
city  assessor.     Polk  County  v.  Parker,  178—936. 

Actions. 

Pleading:     Allegation  of  agency:     Sufficiency.    Plaintiff  does  not 

5  properly  plead  agency  by  alleging  that  defendant  (a)  falsely 
represented  that  he  was  not  in  the  employ  of  a  third  party, 
(b)  concealed  the  fact  that  he  was  to  receive  a  commission 
from  said  third  party,  (c)  professed  'friendship  for  plaintiff 
and  pretended  to  be  interested  in  plaintiff's  welfare,  and  (d) 
thereby  indnced  plaintiff  to  accept  defendant's  services.  Hei- 
man V.  Felder,  178—740. 
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PBmOIPAL  AND  SUBETT.    See  Contracts,  10. 
LiABiuTY  OP  Surety. 

Paid  surety:    Strict  construction  of  contract.    Principle  reoognixed 

1  that  the  contract  of  a  surety  who  becomes  such  for  a  con- 
sideration is  construed  most  favorably  to  the  insured.  Hile- 
man  &  Gindt  v.  Fans,  178 — 644. 

DiscHARaE  OP  Surety. 

Contract  below  cost:     Effect.     The  fact  that  the  actual  cost  of 

2  the  building  is  greater  than  the  bid  at  which  the  contract 
was  taken,  does  not  release  the  surety.  Hileman  &  Gindt  v. 
Fans,   178—644. 

Failure  to  retain  percentage  of  payments:    Presumption.    The  pre- 

3  sumption  that  a  failure  to  retain  the  proper  percentage  of 
payments  under  a  building  contract  is  prejudicial  to  the 
surety,  is  rebuttable.    Hileman  &  Gindt  v.  Fans,  178 — 644. 

Payments  without  architect's  certificate:    Effect.    Payments  on  a 

4  building  contract,  without  the  certificate  of  the  architect,  as 
required  by  the  contract,  does  not  work  a  release  of  the 
surety,  if  it  clearly  appears  that  the  payments  made  were 
in  fact  earned,  and  were  within  the  prescribed  limits  of  the 
work  done.    Hileman  k  Gindt  v.  Fans,  178 — 644 

Breaches  of  building  contract:  Effect.  Departures  from  the  terms 
6  of  a  building  contract  which  do  not  enlarge  the  liability  of 
the  surety  on  a  bond  given  in  connection  therewith,  are  of 
no  consequence  when  the  undertaking  of  the  surety  is  solely 
to  imdemmfy  the  obligee  from  loss  in  case  the  obligee,  in 
accordance  with  the  contract,  pays  out  money  in  discharge  of 
the  contractor's  liability,  and  the  contractor  fails  to  reimburse 
the  owner  (obligee  in  the  bond)  therefor.  Hileman  &  Gindt 
V.  Fans,  178—644. 

Landlord  and  tenant:  Novation.  A  surety  for  the  payment  of 
6  the  rent  of  leased  premises  by  the  lessee  (the  principal)  is 
not  released  by  showing  the  naked  fact  that  some  third  party, 
and  not  the*  principal,  occupied  the  premises,  subletting  not 
being  forbidden  by  the  lease.  The  surety  must  go  further 
and  show  a  novation — ^that  the  landlord  had  actually  ac- 
cepted the  third  party  as  his  tenant,  or  had  in  some  manner 
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changed  the  obligation  of  the  principal.     Johnson  v.  Bem- 
Btein,   178—1052. 

PBOOESS. 

Servige. 

Nonreflident  eoiporation:  "Agency.''  When  a  nonresident  cor- 
poration maintains  an  agency  in  this  state,  service  of  process, 
in  any  action  growing  out  of  or  connected  with  such  agency, 
may  be  made  on  such  corporation  by  serving  the  agent  in 
charge.  (Section  3532,  Ctode,  1897.)  Pugh  v.  Bothne  Co., 
178— dOl. 

QUUSTINQ  TITLE. 

ADViaiSE  Claim. 

Possession:    Notice  imparted:    Possession  by  vendor.    Possession 

1  of  real  estate  by  one,  after  he  has  formally  conveyed  it,  im- 
parts no  constructive  notice  of  any  claim  of  right  on  his 
part  adverse  to  the  title  so  conveyed,  Trulin  v.  Plested,  178 — 
220. 

« 

Proceedings  and  Belief. 

Bnrden  of  proof.    One  who  conveys  his  land,  and  later  seeks  to 

2  quiet  title  against  a  third. party  who  purchased  of  his  vendee, 
has  the  burden  to  show: 

( 1 )  The  fraud  of  his  vendee. 

(2)  The  prompt  rescission  on  discovering  the  fraud  prac- 
ticed by  v^dee. 

(3)  That  the  third  party  took  title  with  knowledge  of  said 
fraud.    Trulin  v.  Plested,  178—220. 

Scope  and  extent:    Burdens  and  benefits.   A  judgment,  in  an  action 

3  to  quiet  title,  that  defendant  should  have  the  right  to  remove 
a  hedge  (valuable  for  the  timber  therein)  frt>m  the  land 
decreed  to  belong  to  plaintiff,  but  that  defendant  should 
oompletely  remove  the  same,  including  brush  and  stumps,  is 
not  inequitable  as  to  the  latter  requirement.  Farley  v.  Neff, 
178—735. 
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RAILROADS.    See  Carriers. 
Right  op  Way. 

Mode  of  acquiring:    Parol  gift.    Whether  there  can  be  an  effective 

1  parol  gift — the  equivalent  of  a  common-law  dedication — ^to  a 
railway  corporation  of  a  railway  right  of  way,  qwere;  but 
evidence  reviewed,  and  held  not  sufficiently  clear,  definite  and 
satisfactory  to  establish  sudt  gift.  Shimanek  ▼.  Chicago,  M. 
&  St.  P.  R  Co.,   178-.1187. 

Failure  to  operate:     Rerersion  of  title.    Before  a  railway  right  of 

2  way  reverts  to  the  owner  of  the  land  from  which  the  right 
of  way  was  carved,  there  must  be  failure  to  use  or  operate 
the  road  for  a  period  of  eight  years.  (Section  2015,  Code, 
I8»7.)      Monarch  Co.  v.  Phillips  Co.,  178—660. 

Crossings. 

Private  privileges  yielding  to  public  rights.    The  right  of  a  land- 

3  owner  to  exercise  a  mere  privilege  to  use  the  passageway 
under  a  railway  bridge  for  the  passage  of  stock,  etc.,  and  the 
long  exercise  of  sucli  privilege,  unaccompanied  by  the  assump- 
tion of  any  active  duty  on  the  part  of  the  railway  company 
touching  the  maintenance  of  such  passageway,  mUst  yield  to 
tlie  right'and  duty  of  the  railway  company  to  erect  a  new  and 
different  kind   of  bridge,   when  necessary   in   the  interest  of 

*  public  safety.    Whitham  v.  Chicago,  B.  &  Q.  R.  Ca,  178—1296. 

Accident  to  Trains. 

Negligence:    Res  ipsa  loquitur:    Derailing  of  engine.    An  accident 

4  and  its  attendant  circumstances,  without  more,  may  furnish 
substantive,  prima-facie  evidence  of  negligence,  and  shift  the 
burden  of  proof  to  defendant  to  show  that  he  was  not  negli- 
gent in  fact.  In  other  words,  accidents  may  have  accusing 
tongues,    Basham  v.  Great  Western  R.  Co.,  178 — 998. 

Accidents  at  Crossings. 

Last  clear  chance:     Instructions.    In  connection  with  an  accident 
6     at  a  railway  crossing,  it  is  proper,  after  first  instructing  that 
the  railway  car  would  have  the  preference  or  right  of  way 
at  the  crossing,  to  also  instruct: 
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"If  the  motonnan  has  knowledge,  or  has  reason  to  believe, 
that  the  automobile  is  not  going  to  stop,  it  becomes  his  duty 
to  use  all  the  reasonable  means  within  his  power  to  prevent 
a  collision,  even  to  the  extent  of  stopping  his  car  in  time  (if 
he  can  do  so)  to  prevent  an  accident."  Mondt  v.  I.  L.  &  R. 
Co.,  178--666. 

Conttibutory  negligence  per  se:     Evidence.     Evidence  reviewec|» 

6  and  held  to  present  a  jury  question  whether  plaintiff  was 
guilty  of  contributory  negligence  in  going  upon  the  crossing 
in  question.    Rupener  v.  C.  R.  &  I.  C.  R.  &  L  Co.,  178 — 615. 

Injuries  Occurring  Near  Tr.\cks. 

Res  ipsa  loquitur:    Non-application  of  doctrine.    The  doctrine  that, 

7  if  an  injuiy  is  suffered  because  a  railway  locomotive  has  done 
something  unusual,  it  may  be  presumed  therefrom  that  the 
locomotive  was  defective  through  negligence,  does  not,  in 
favor  of  one  who  was  injured  by  falling  upon  ice  on  a  side- 
walk near  the  railway  tracks,  and  who  sought  to  recover 
therefor,  supply  the  lack  of  evidence  that  the  engine  actually 
cast  upon  the  walk  the  water  which  formed  the  ice,  by 
authorizing  the  jury  to  infer  said  fact  from  the  extent  and 
shape  of  the  ice.  Eisentrager  v.  Qreat  Northern  R.  Co., 
178—713. 

Accumulation  of  ice:  Notice.  Lack  of  notice  to  a  railway  com- 
;  8  pany  of  a  nuisance  created  by  itself,  is  no  defense  to  an 
action  for  damages  caused  by  such  nuisance.  So  held  as  to 
water  oast  upon  a  sidewalk  near  the  tracks,  resulting  in 
an  accumulation  of  ice.  Eisentrager  v.  Great  Northern  R. 
Co.,  178—713. 

Accumulation  of  ice:  Evidence:  Snffideiicy.  One  carrying  the 
9  burden  to  show  that  a  railway  company  is  responsible  for 
an  accumulation  of  ice  on  a  sidewalk  near  its  tracks,  does 
not  meet  such  burden  by  showing  that  the  company  is  pos- 
sibly responsible  therefor.  Eisentrager  v.  Great  Northern  R. 
Ca,  178—713. 

RECEIVERS. 

Allowance  and  Payment  op  Claims. 

Failure  to  file  as  per  order  of  court:    Effect.    Purchasers,  at  receiv- 
ership  sale,  of  the  property  of  an   insolvent,  are  under  no 
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obligation  to  pay  claims  held  against  the  insoWent,  but  not 
filed  in  the  receivership  proceedings  as  required  by  the  orders 
of  court.    Chicago  G.  W.  R,  Co.  v.  McCaffery,  178—1147. 

BEDElffPTION.    See  Equity;  Execution;  Taxation. 
REFEBENCE. 

Statutory  Reference.  . 

Duty  of  court.  When  a  motion  to  transfer  an  action  from  law 
to  equity  (made  before  any  evidence  is  introduced)  is  rightly 
overruled,  in  view  of  the  pleadings  at  that  time,  it  is  not 
the  duty  of  the  court,  on  its  own  motion,  and  on  account  of 
testimony  subsequently  introduced,  to  order  a  referoice,  under 
Sec.  3735,  Code,  1897.     Mitchell  v.  Beck,  178—786. 

REFORMATION  OF  INSTRUBIENTS. 

Bight  to  Reformation. 

Keformation  carrying  lands  of  stranger.  On  no  grounds  may  a 
deed  be  so  reformed  as  to  embrace  the  good-faith  record 
holdings  of  a  stranger  to  the  controversy.  Jahnke  v.  Seydel, 
178-^63. 

REMAINDERS.    See  Deeds,  4;  Limitation  of  AonoNS,  3; 
Tl':NANcr  in  Common,  1. 

REPLEVIN. 

Pleading. 

Joinder  of  causes:  Conversion.  Replevin  and  conversion  may  not 
be  joined.    Head  v.  Hale,  178—69. 

SALES. 

Rescission  by  Seller. 

Recovery  of  goods:     Nonpayment  of  check.     The  naked  act  of 

1     accepting  a  check  in  payment  of  perscmal  property  sold  is 

presumed  in  law  to  be  on  condition  that  the  check  is  good. 
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If  the  check  be  dishonored,  no  payment  is  effected,  and  the 
property  may  be  recovered  from  the  vendee  and  from  those 
subsequently  taking  the  property  with  knowledge  of  the  vety- 
dcr*8  eqyitieB,    Gray  Bros.  v.  Otto,  178 — 854.  * 

Rescission  by  Buyer. 

Implied  tender.     Tender — ^an  offer  to  return  the  property — as  a 
2    condition  precedent  to  the  maintenance  of  an  action  to  re- 
cover the  price  paid,   mo^  he  implied.     So  held  as  to  the 
correspondence  of  the  parties.    Doughty  v.  Law,  178 — 840. 

SCHOOLS  AND  SCHOOL  DISTBICTS. 

Consolidation  op  Districts. 

■  Petition  for  consolidation:    Subsequent  action  by  other  districts: 

1  Effect.  The  jurisdiction  of  a  school  board,  acquired  by  the 
filing  with  it  of  a  petition  for  the  organization  of  a  consoli- 
dated school  district,  duly  determined,  by  the  calling  of  an 
election  thereon,  to  be  legally  sufficient,  is  not  defeated  by 
the  subsequent  joint  action  of  the  boards  of  two  adjoining 
districts,  in  transferring,  prior  to  said  election,  territory  af- 
fected by   said   proposed  consolidated  district     Ind.   School 

Bist.  v.  Gwinn,  178—145. 

» 

Petition:     Approyal  by  county  superintendent.    A  petition  for  a 

2  consolidated  school  district,  emJbnicvng  land  wholly  ipithin 
one  county,  need  only  be  approved  by  the  county  superin- 
tendent of  such  county,  even  though  part  of  the  territory  pro- 
posed to  be  appropriated  by  the  consolidated  district  is  taken 
frooh  another  district,  which,  for  all  school  purposes,  is  under 
the  jurisdiction  of  the  county  superintendent  of  a  different 
county.    Ind  School  Dist.  v.  Gwinn,  178 — 145. 

Sise  of  remaining  corporations.    The  prohibition  that  the  size  of 

3  a  school  corporation,  from  which  territory  is  taken  to  form 
a  consolidated  district,  shall  not  be  reduced  below  four  gov- 
ernmental sections,  applies  solely  io  the  size  of  the  corporor 
tion^  not  to  the  size  of  a  subdistrict  of  a  school  district  town- 
ship. (Section  2794-a,  Code  Supplemental  Supplement,  1915.) 
Lacock  V.  Miller,  178—020. 

Fixing  limits  of  district:    Review:    Procedure.    The  propriety  of 

4  the  limits  of  a  proposed  consolidated  school  district,  duly 
approved   by   the   county   superintendents   of   two   adjoining 
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counties,  from  which  approval  no  appeal  has  ever  been  taken 
to  the  superintendent  of  public  instruction,  cannot  be  raised 
for  the  first  time  in  a  collateral  proceeding  in  the  Supreme 
CouFt.     Lacock  v.  Miller,  178 — 920. 

Sufficiency  of  petition:     Findings  of  board:     Collateral  attack. 

5  Whether  the  finding  of  the  board  of  directors  that  a  petition 
for  the  consolidation  of  school  districts  was  signed  by  the 
required  number  of  electors  can  bo  questioned,  in  a  proceeding 
to  etijoin  the  ooUection  of  a  taas  levy  by  the  board  after  con- 
solidation, quosre,    McEJvoy  v.  Christensen,  178 — 1180. 

Illegality:    Procedure.    Whether  injunction  to  restrain  the  oncers 

6  of  a  consolidated  school  district  from  transacting  any  busi- 
ness, etc.,  is  the  proper  remedy  to  test  the  legality  of  the 
formation  of  such  district,  qucere,    Lacock  v.  Miller,  178 — 920. 

I^etition  for  consolidation:    Who  are  "electors'*?    Male  voters  alone 

7  are  to  be  counted  in  determining  the  sufficiency  of  a  petition 
for  the  consolidation  of  school  districts,  a  woman  not  being 
an  "elector,"  even  in  view  of  Sections  1131  and  2747.  Code, 
1897,  within  the  meaning  of  Section  2794-a,  Code  Supplemen- 
tal Supplement,  1915,  nor  within  the  meaning  of  the  t?on- 
stitution.     McEvoy  v.  Christensen,   178 — 1180. 

Levy:     Misdescription.    There  being  but  one  general  fund  in  con- 

8  solidated  school  districts,  it  is  immaterial  that  the  Ie>y  is 
entered  on  the  tax  records  under  the  head  of  "Teacher's 
Fund."     McEvoy  v.  Christensen,  178—1180. 

Levy:     Limitatioau    The  authorized  annual  levy  of  not  to  exceed 

9  $50  for  each  person  of  school  age  is  not  limited  by  the  amount 
of  funds  on  hand  at  the  time  the  board  makes  the  levy. 
(Sec.  2794-a,  Par.  b.  Code  Supplemental  Supplement,  1915.) 
McEvoy   V.   Christensen,    178—1180^ 

Alteration  op  Districts. 

Severance  of  territory.  Territory  added,  under  Section  2794,  Code 
10  Supp.,  1913,  to  an  independent  school  district,  may  not  be 
detached  and  restored,  under  Section  2792,  Code,  1897,  to  tlie 
district  from  which  taken,  even  though,  since  the  addition 
was  made,  no  expense  had  been  incurred  beyond  the  ordinary 
expense  of  maintaining  the  school.    Swain  v.  Rogers,  178 — 830. 
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Meetings. 

Special  meeting:     Notice:     Sufficiency.    A  notice  of  the  time:  and 

11  place  of  a  special  meeting  of  a  school  board,  communicated 
by  the  president  of  the  board,  by  telephone,  to  the  >wife  of 
a  member,  and  by  her  communicated  to  her  husbftnd,  is  suffi- 
cient under  Sec.  2757,  Code  Supp.,  1913,  especially  when  the 
member  was,  at  the  time,  sick  and  wholly  unable  to  attend 
any  meeting.    Ind.  School  Dist.  v.  Gwinn,  17^^-^145. 

Illegibility  of  election  noticei:    Bffect    Legible'  notices  of  .an  elec- 

12  tion,  posted  in  good  faith  and  with  due  care,  are  not  rendered 
nugatory  because  of  the  fact  that,  prior  to  the  expiration  of 
the  period  during  which  the  law  requires  posting,  they  be- 
came illegible.     Lacock  v.  Miller,  178 — ^920. 

Notice  of  election:    Unnecessary  recitals.    A  notice  of  an  election 

13  to  vote  upon  the  proposition  to  organize  a  consolidated  school 
district  need  not  contain  a  recital  of  the  jurisdictional  matters 
found  by  the  school  board  to  exist  as  a  condition  precedent  to 
the  calling  of  the  election.  Heaton  v.  Consolidated  Ind.  School 
Dist,  178—1230.  ^ 

Elections:     Exclusion  of  women  TOters.    It  cannot,  in  reason,  be 

14  contended  that  women  were  denied  the  right  to  vote  at  a 
school  election,  when  no  woman  presented  henelf  to  vote, 
when  the  scliool  officials  in  no  manner  questioned  the  right 
of  women  to  vote,  and  when  there  was  no  showing  that  puch 
officials  were  not  fully  equipped  with  ballots,  ballot  boxes, 
etc.,  to  receive  the  votes  of  women,  McEvoy  v.  Chri9tensen, 
178—1180. 

SEIZIN.    Sec  Wills. 

SET-OFF  AND  GOUNTEBCLAIM. 

Waiver, 

Failure  to  introduce  evidence:     Motion  for  directed  Terdict     A 

counterclaim  is  waived  by  counterclaimant  in  introducing  no 

evidence   thereon,   and,   at   the   close   of   plaintifTs   evidence, 

moving  for  and  securing  a  judgment  of  dismissal  of  plain- 

'  tilTs  claim.     Farnsworth  v.  Crabb,  178—665. 

Vol.  178  lA.— 04 
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8PECIFZ0  PERFORBIANOE. 

Contracts  Esfobcbabvb. 


dumoe  to  buy."    Specific  performance  may  not  be  decreed 

1  of  a  contraist  which  simply  providea  that,  if  the  owner  of 
land  ''oondudes  to  ael  1,"  he  will  give  the  other  party  to  the  con- 
tract the  first  right  to  buy,  on  stated  terms.  Monroe  ▼. 
Orabtree,  178—646. 

Ivfalid  articles  of  adoption,    A  naked  contn^  to  adopt  a  chOd 

2  (one  embodying  no  reference  whatever  to  the  properly  rights 
of  the  child)  will  not  be  specifically  enforced.  Webb  v. 
Mcintosh,  178--156. 

STATUTE  OF  LIUITATIONS.   See  Limitation  of  Actions. 

STATUTES. 

Validity. 

Sunday  laws.    A  statute  prohibiting  all  non-necessary  and  non- 

1  charitable  work  on  Sunday  is  not  invalid  because  of  the  all- 
inclusive  character  of  the  language  used,  and  a  consequent 
failure  to  enumerate  each  and  every  avocation  of  the  human 
family  which  is  prohibited.    State  v.  Linsig,  178—484. 

Construction. 

Penal  statutes:    Census  act.    Statute  language  defining  crime  will 

2  not  be  extended  beyond  the  clear  import  of  the  words  used. 
Therefore,  statute  authority  in  the  Census  Act  to  interrogate 
(a)  as  to  the  "ownership  of  farms>"  and  (b)  as  to  the 
"tenure"  under  which  an  occupant  was  holding  lands,  and 
providing  punishment  for  those  who  refuse  to  make  answer, 
authoriases  no  inquiries  as  to  the  inoumhramoea  existing  on 
such  lands,  and  a  refusal  to  make  answer  to  sucb  latter  in- 
quiries constitutes  no  offense.  (See.  171,  Code  Suppl.  Supp., 
1&15.)     State  V.  Deitrick,  178—48. 

Preambles,  etc    Principle  recogniEed  that  resort  may  be  had  to 

3  the  preamble  or  title  or  chapter  headings* of  a  statute,  in 
order  to  ascertain  the  legislative  intent,  only  when  the 
language  of  the  statute  is  ambiguous  or  doubtful.  State  v. 
Linsig,  178—484. 
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Genaral  prindpleg.    The  following  general  prindplee  of  statutory 
4    eonstnietion  are  recognized  and  applied: 

1.  UnambiguouB  statutes  will  be  sustained,  thou^  un- 
reasonable. 

2.  If  a  statute  is  ambiguous,  it  is  to  be  considered  whether 
a  given  construction  will  require  the  doing  of  unreasonable 
things. 

3.  Statutes  m  p<iri  materia  are  to  be  construed  together. 

4.  Specific  provisions  control  general  ones  on  the  same  sub- 
ject.    Story  County  v.  Hansen,  178—462. 

SUNDAY  LAWS.    See  Constitutional  Law;  Contracts, 
2;  Pleading,  3. 

WOBKS  OF  NeCESSTTTi  ETC.  I 

Barbering.    The  ofrdinary  work  or  employment  of  a  barber  is  not 

1  a  work  of  diarity  or  necessity  within  the  meaning  of  the  so- 
called  Sunday  statute.  (Sec  5040,  Oode,  1897.)  State  v. 
Linsig,   178-484. 

Criminal  prosecution:    Information:    Sufficiency.    An  information 

2  under  the  statute  prohilnting  non-necessary  and  non-charitable 
work  on  Sunday,  need  not  allege  that  the  alleged  vic^tion 
was  "to  the  disturbance  of  the  public  peace."  State  v, 
Linsig,  178—484. 

TAXATION. 

Assessment. 

Sight  of  deputy.    An  assessment  made  by  a  deputy  assessor  and 

1  confirmed  by  the  assessor  is  valid.  McCallum  v.  Board  of 
Review,   178—468. 

Power  of  assessor  to  search  premises.    An  assessor  is  not  armed 

2  with  statutory  authority  to  search  the  premises  of  a  ^pn^ 
erty  owner,  against  his  will,  for  the  discovery  of  taxable 
property.    McCallum  v.  Board  of  Review^  178— 46& 

Listing  property:    Request  for  time  to  prepare  list    An  assessor 

3  may  not  validly  demand  that  the  property  owner  list  his 
property  for  assessment  at  any  time  which  may  suit  the 
convenience  of  the  assessor^  and  impose  the  100  per  cent  pen- 


14&2  Index,  Vol.  178. 

Taxation  Continued 

sXty  for  failure  to  ccmiply  with  bik^  demand.  Requests  for 
reasonable  time  (within  the  limits  of  the  time  within  which 
the  assessment  must  be  completed)  in  which  to  prepare  the 
list,  must  be  granted.  McCallum  v.  Board  of  Review,  178 — 
4(S8. 

Imposing  penalty:  Conditions  precedent.  A  100  per  cent  penalty 
4  (See.  1357,  Code,  1897)  may  not  be  yalidly  imposed  on  an 
•assessment,  unless  it  appears  tliat  the  assessor,  or  his  deputy, 
at  a  time  token  he  ivas  arwted  toith  the  offioUU  books,  rolls  amd 
papers  on  which  he  could  enter  a  valid  assessment  in  full  com" 
plianQe  with.law^  was  met,  on  demand,  with  a  refusal  of  the 

I 

property  owner,   (a)  to  assist  in  the  listing  of  his  property, 
or   (b)   to  take  and  subscribe  the  official  oath  to  the  correct- 
ness of  said  list.    McCallum  v.  Board  of  Review,  178 — 468. 
I 

Arbitrary  "assessment  with  penalty  added:     Doty  to  set  aside. 

.  6,  An  assessment,  purely  arbitrary  in  the  sense  that  it  was 
.  made  ia  utter  disregard  of  the  real  value  of  the  property, 
(ind.  tQ  which  a  100  per.  cent  penalty  was  added,  on  the  theory 
that  the  owner  had  refused  to  assist  in  listing  his  property, 
should  have  been  set  aside  by  the  assessor,  and  an  assessm^it 
made  in  the  u^ual  way,  when,  at  a  time  when  the  assessment 
reco;:ds  were  still  under  the  control  of  the  assest^or,  the 
property  owner  presented  himself  at  the  assessor's  office  and 
offered  to  submit  to  an  assessment  in  such  ordinary  way. 
McCallum  V.  Board  of  Review,  178 — 468. 

Equalization  of  Assessments. 

Power  of  board  of  review:     Merchandise  as  a  class.    The  board 

6  of  supervisors,  acting  as  a  county  board  of  review,  has  au- 
thority, in  equalizing  assessments,  to  increase  or  diminish  the 
valuation  of  stocks  of  merchandise  as  a  class  among  the  sev- 
eral assessment  districts  of  the  county.  (Sec  1375,  Code, 
1897;  Sec.  1360,  Code  Supp.,  1913.)  Sheakley  &  Kennedy 
Bros.  V.  Board  of  Review,  178 — 956. 

Lien  and  Priority. 

Failure  to  bring  forward  delinquent  tax.    Failure  of  the  county 

7  treasurer  to  bring  forward  on  the  tax  books  a  delinquent 
tax  against  real  estate  automatically  removes  the  lien  and  the 
right  to  sell  the  property  for  suck  tcup^  even  though  in  sub- 
sequent years  the  tax  is  brought  forward.  (Sec.  1389-d,  Code 
Supp.,*  1913.)     HoUeran  v.  Toenningsen,  178—1365. 
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Redemption  from  Tax  Sal& 

Life  tenant.    A  life  tenant  may  redeem  from  a  tax  sale.    Hushaw 

8  V.  Wood,  17ft— 752. 

Notice  of  eviration  of  right  of  redemption:    Validity,    Notice  of 

9  the  expiration  of  the  right  of  redemption  from  tax  sale  should 
be  speeifically  to  the  eifect  that  such  right  will  expire  unless 
redemption  is  made  within  90  days  from  completed  service 
of  the  notice.    Hushaw  v.  Wood,  178 — 752. 

Notice  of  expiration  of  right  of  redemption:    Snbatitnted  service. 

10  Service  of  notice  of  the  expiration  of  the  right  of  redemption 
from  tax  sale  may  be  made  on  one  in  possession  of  the  land 
by  leaving  a  copy  of  the  notice  with  a  member  of  his  family 
over  14  years  of  age,  provided  such  party  is  not  found  in 
the  county.    Hushaw  v.  Wood,  178 — 752. 

Tax  Deeds. 

substantial  failure  to  follow  statute.    Principle  recognized  that  a 

11  substantial  failure  to  comply  with  the  law  governing  the  steps 
preliminary  to  the  execution  of  a  tax  deed,  opens  the  door 
to  redemption.    Hushaw  v.  Wood,  178 — 752. 

Description  of  property:    Variations:    Effect.    A  tax  deed  is  not 

12  invalidated  because  the  description  of  the  land  in  the  sale 
record  and.  in  the  deed  does  not  follow  the  description  on  the 
tax  list.  The  all-important  requisite  is  that  the  land  be 
definitely  identified.     Hushaw  v.  Wood,  178 — 752. 

TELEGRAPHS  AND  TELEPHONES. 

Franchises. 

Form.  A  franchise  to  operate  telegraph,  telephone  and  other  elec- 
tric wires  in  a  dty  or  town  should  be  prepared,  submitted 
and  adopted  in  the  form  of  a  grant  of  such  right  to  a  poi"- 
tieular  person,  firm  or  corporation,  or  to  his  or  their  assigns. 
8mith  V.  City  of  Osceola,  17S— 200. 

TENANCY  IN  COMMON. 

Mutual  Rights  and  Dutibs. 

Acquisition  of  tax  title.     A  tenant  in  common  of  an  estate  in 
1     remainder  may  not,  no  ouster  being  shown,  acquire  a  tax  deed 
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which   will   be  valid  against  a  oetenant.     Patty  v.   Payne, 
178—693. 

Pajrmeiit  of  taxes.    The  pa3rment,  by  a  tenant  in  common  of  an 

2  estate  in  remainder,  of  taxes  on  the  common  property,  inures 
to  the  benefit  of  the  ootenants.    Patty  ▼•  Payne,  178 — 693. 

Ouster:    Deed  to  entire  premisee:    Adverse  possession.    The  deliv- 

3  ery  by.  one  eotenant  to  a  stranger,  and  the  recording  of  an 
unqualified  warranty  deed  of  the  entire  premises  hMd  4n  oom- 
man,  followed  by  'possession  in  the  grantee,  under  the  good- 
faith  belief  that  he  is  the  absolute  owner,  works  a  complete 
ouster  of  all  other  co-tenants  of  the  grantor,  and  an  adverse 
possession  in  grantee,  which,  if  continued  openly  and  with- 
out interruption  for  ten  years,  bars  the  title  of  the  ousted 
co-tenants.     Clarke  v.  Dirks,  178 — ^335. 

TENDER.    See  Contracts,  14, 16 ;  Sales,  2. 
TRANSACTIONS  WITH  DECEASED.    See  Witnkssbs. 
TREATIES.    See  Executors  and  Administrators,  2. 
TRIAL.    See  Continuance;  Criminal  Law;  Witnesses. 
Proper  Calendar. 

Unwarranted  transfer  to  and  trial  in  equity:    Effect    A  trial  in 

1  equity,  against  the  protest  of  plaintiff,  v>hen  no  right  to 
transfer  to  equity  eansta,  is  a  nullity.  Tinker  v.  Farmers 
State  Bank,   17&— 972. 

Law  issues:     Transfer  in  toto  to  equity.     Transfer  in  toto  to 

2  equity,  thereby  depriving  a  litigant  of  the  right  to  trial  by 
jury,  is  not  permissible  when  defendant's  denied  counter- 
claim to  an  admitted  petition  at  law  presenta  a  pure  'law 
question,  and  the  only  basis  for  such  transfer  is  the  tender, 
by  defendant,  by  way  of  cross-petition,  of  an  equitable  issue, 
tphich  could  only  he  entertained  provided  defendant  wins  on 
the  loAD  issues.    Tinker  v.  Farmers  State  Bank,  178 — 072. 

Demands  at  law  met  by  counterdafm  at  law.    A  claim  by  plaint  ilf 

3  for  property  sold,  work  performed  and  property  injured,  met 
with  a  counterclaim  for  property  appropriated  and,  in  effect. 
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money  advanced  to  plaintiff  by  defendant  and  unpaid,  does 
not,  of  itself f  present  any  matter  of  exclusively  equitable 
cognizance,  even  though  defendant  alleges  that  he  does  not 
know  the  amount  of  his  counterclaim.  Mitchell  v.  Beck, 
178—786.  / 

Motion:     Excessive  demand.     Defendant,  in  an  actioB  properly 

4    commenced  at  law,  may  not  complain  of  the  overruling  of  his 

motion  to  transfer  in  toto  to -equity,  when  plaintiff  clearly  had 

a  iright  to  have  some  of  the  issuea  tried  at  law.    Mitdiell  v. 

Beck,  178—786. 

Transfer  of  causes:  Equity  aceonnting.  Actions  involving  mutual 
.  6  and  complicated  accounts  are  often  cognisable  in  equity;  but 
an  answer,  in  an  action  at  law,  admitting  the  receipt  of  all 
the  items  of  plaintiff's  account,  but  only  pleading  overohargeB 
and  failure  to  allow  discounts,  itemized  in  detail,  does  not 
open  the  door  for  a  transfer  of  the  action  tp  the  equity  cal- 
endar.   Marks  Hat  Co.  v.  Slatnik,  178—370. 

Transfer:    Executors  and  administrators.    Error  of  plaintiff  as  to 

6  the  kind  of  proceedings  adopted  in  order  to  enforce  a  claim 
against  an  estate,  does  not  authorize  a  dismissal,  bot  simply 
a  transfer  to  the  proper  calendar.  Hanen  v.  Lenander,  178 — 
569. 

Refusal  to  transfer:    Subsequent  condition  of  record.    If,  at  a  time 

7  before  any  evidence  has  been  received,  the  court  overrules  a 
motion  to  transfer  from  law  to  equity  and  such  ruling  is 
correct  on  the  condition  of  the  pleading  at  that  time,  such 
ruling  is  not  rendered  erroneous  by  subsequently  introduced 
testimony.     Mitchell  v.  Beck,  178 — 786. 

Conduct  op  Court. 

Eemarks  rdative  to  materiality  of  offered  evidence.    Remarks  of 

8  the  court  in  the  presence  of  the  jury,  to  the  effect  that  cer- 
tain offered  but  excluded  documentary  evidence  did  not  sup- 
port counsel  in  his  contention,  are  held  non-prejudicial. 
Drake  v.  McGee,  178—1346. 

Change  in  rulings.     Principle  recognized  that  a  trial  court  may 

9  change  its  trial  rulings.  Eisentrager  v.  Great  Northern  R. 
Co.,   178—713. 
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Reception  op  Evidence. 

Tolerating  evidence  under  promise  to  show  materiality.    Testimonj 

10  immaterial  if  standing  alone,  may  be  permitted  to  remain  in 
\             the  record  pending  the  introduction  of  other  promised  testi- 
mony to  show  its  materiality.     Rupener  v.  C.  R.  &  I.  C.  R. 
fr  L.  Ca,  178--615. 

Objection  neutralised  by  objection.     An  objection  may  be  n^* 

11  tralized  by  another  objection  by  the  same  party.  State  v. 
Peirce,    178—417. 

Bvidence  similar  to  that  of  adverse  party.    Establishing  a  rule  o^ 

12  evidence  as  to  the  trial  of  a  cause,  and  then  applying  the 
rule  to  only  one  of  the  parties,  is  reversible  error.  Smith  v. 
Rice,  178—673. 

Equity  causes:     Privileged  communications.     The  mere  fact  that 

13  a  trial  is  in  equity  is  no  justification  for  the  reception  of 
manifestly  inadmissible  evidence.  Chicago  G.  W.  R.  Co.  v. 
McCaffery,  178—1147. 

Identification.    Evidence  that  a  letter  has  been  received  purporting 

14  to  have  been  addressed  to  the  witness  by  the  other  party,  in 
response  to  a  letter  written  to  such  party,  merely  identifies 
the  letter  received  as  that  of  the  other  party.  Fisher  &  Ball 
v.  Carter,   178 — 636, 

Due  receipt  of  letters:    Authentication.    A  letter,  sliown  (though 

15  by  incompetent  evidence,  to  which  no  objection  was  made) 
to  be  an  answer  to  a  previous  one,  is  not  subject  to  the  objec- 
tion that  there  was  no  showing  that  it  was  received  through 
the  mails.     Fisher  &  Ball  v.  Carter,  178 — 636. 

Objections:  When  nature  of,  material.    When  an  objection  to  evi- 

16  dence  is  sustained,  and  the  ruling  is  right  in  fact,  it  is  unim- 
portant that  no  reason  was  assigned  by  the  objector.  Mitchell 
V.  Beck,  178—786. 

Argument  of  Counsel. 

Argument  based  on  non-introduced  testimony.    Argument  may  be 

17  met  with  argument;  provided  it  i«  based  on  record  evidenfie. 
In  other  words,  counsel  may  not  meet  his  opponent's  argu- 
ment by  a  statement  of  evidentiary  matters  which  he  (counsel) 
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has  not  seen  fit  to  offer.    Sheldon  Fix*  Co.  t.  Atlas  Oil  Co., 
178—413. 

Taking  Case  prom  Jury. 

Jury  questions:     Negligence.    A  jury  question  is  presented  when- 

18  ever  there  may  be  reasonable  difference  of  opinion  as  to  the 
inferences  and  conclusions  to  be  drawn  from  the  facts  proven. 
Balcom  v.  City,  178 — 685.  See  Noyes  v.  Des  Moines  Club, 
178—815. 

Direction  of  Verdict. 

'    Rule  to  determine:     Surviyal  of  jury  question.    A  jury  question 

19  made  at  the  close  of  the  testimony  in  behalf  of  him  who 
alleges  a  cause  of  action,  ordinarily  s\irvives  any  amount  of 
testimony  on  behalf  of  the  defendant.  Defendant,  in  such 
case,  cannot  hope,  ordinarily,  to  do  more  than  raise  a  con- 
flict in  the  evidence.  But,  as  an  exception  to  the  rule,  such 
jury  question  does  not  survive  a  showing  by  defendant  that 
it  was  built  up  and  rests  (a)  on  testimony  which  is  in  con- 
flict with  incontestable  facts  (especially  physical  facts),  or 
(b)  on  testimony  which,  under  the  circumstances,  cannot,  in 
the  very  nature  of  things,  be  true,  or  (c)  on  testimony  which 
is  entirely  and  wholly  inconsistent  with  any  other  theory 
than  that  the  witnesses  must  have  been  mistaken.  McGlade 
V.  City,  178—11.  See  Bashamv.  Great  Western  R.  Co.,  178 
—998. 

Contradictions  in  testimony  ol  witness:     Bffact.    Poftitive  teati- 

20  mony,  material  and  relevant,  and,  if  true^  supporting  a  ver- 
dict for  the  party  offering,  even  though  marred  by  inconsis- 
tencies and  contradictions,  prevents  a  directed  verdict  for 
the  opposite  party.    Switzer  v.  Baker,  178 — 1063. 

Instructions — Province  op  Court  and  Jury. 

Disregard    of    instructions.     Principle    recognized    that,    right    or 

21  wrong,  instructions  become  the  law  of  the  case,  with  conse- 
quent duty  of  jury  to  follow  the  same.  Heiman  v.  Felder, 
178—740. 

Verdict-urging  instructions:   Coercing  jury.  Verdict-urging  instruc- 

22  tions,   additional    to   the   general   instructions   given,    though 
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technically   correct,   are  governed   by  the  following  general 
rules: 

I 

1.  They  should  not  be  given  except  in  extreme  cases. 

2.  Whether  the  giving  of  such  be  reversible  error  depends 
on  whether  it  may  be  fairly  said  or  presumed,  in  view  of  the 
conditions  attending  the  giving,  that  they  coerced  or  helped  to 
ooeroe  the  jury  into  an  agreement,  or  whether  they  simply 
started  a  new  train  of  real  deliberation,  which  ended  the 
disagreement. 

3.  Where  the  disagreement  prior  to  such  giving  is  of  more 
than  ordinary  duration,  and,  after  the  giving  of  such  instruc- 
tions, a  verdict  is  reached  in  a  time  short  in  comparison  with 
the  duration  of  the  former  disagreement,  a  fn-e8umpfion  arises 
that  the  instructions  were  prejudicial.  State  v.  Peirce,  178 
-417. 

Instructions — ^Pobm,  Requisites  and  Sufficebncy. 

Exaggerated  prominence  of  particular  matter.    An  instruction  from 

23  which  the  jury  would  acquire  an  exaggerated  conception  of 
the  obligation  and  duty  of  one  of  the  parties  to  litigation, 
may  be  reversible  error,  even  though  it  be  possible  to  construe 
the  same  in  harmony  with  the  law.  Switzer  v.  Baker,  178 
—1063. 

View  of  premises  by  jury.    Instructions  are  correct  which,  in  effect, 

24  tell  the  jury  that  the  purpose  in  permitting  them  to  view 
the  premises  is  to  enable  them  to  better  understand  and  apply 
the  evidence  actually  introduced,  and  not  to  make  the  jurors 
silent  witnesses,  and  that  the  verdict  must  not  be  based  on 
their  examination  of  the  premises.  Kirkwood  ▼.  Perry,  etc, 
Co.,  178--248. 

Assumption  of  truth  of  facta    The  court,  in  its  instructions  in  a 

25  civil  case,  may  assume  as  true  all  matters  admitted  to  be 
true  or  otherwise  manifestly  uncontested.  Kirkwood  v.  Perry, 
etc.,  Co.,  178—248. 

Prejudicial  inference.    An  instruction  "that  defendant  now  admita 

26  the  execution  of  a  contract,"  in  no  wise  warrants  the  objec- 
tion that  therefrom  the  jury  might  infer  that  the  defendant 
had  theretofore  been  equivocating  in  regard  to  the  execution 
of  such  contract.    Kirkwood  v.  Perry,  etc.,  Co.,  178 — ^248. 

Failure  to  submit  uncontested  issue:    Brokers.    Failure  to  submit 

27  an  issue,  the  truth  of  which  was  clearly  shown  by  the  evi- 
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dence  and  fully  conceded  on  the  trial,  is  not  error.     Mont- 
gomery V.  CyDonncIl,  178 — 688. 

Correct  but  not  explicit:    Waiver.    If  instruction  is  correct- as  far 

28    as  it  goes,  though  not  as  explicit  as  desired,  request  must  be 

made  for  the  more  explicit  instruction,  or  the  right  thereto, 

if  it  exists,  will  be  waived.    Akin  v.  Madison  Oounty,  178 — 

161;  Krehbiel  v.  Henkle,  178—770. 

Common  usage  of  speech.    A  jury  is  presumed  to  have  knowledge 

^0    of  the  common  usage  of  speech  and  understanding.     So  held 

where  the  jury  was  told  that,  under  the  record,  a  deceased 

died  "on  the  night  of  Oct.  Oth."    In  fact,  he  died  wme  time 

after  midnight.    Womack  v.  Horsley,  178 — 1079. 

Misleading  instructions:    Inaccurately  stating  amounts  paid.    The 

30  objection  that  the  jury  was  prejudicially  misled  by  an  instruc- 
tion which   inadvertently   misstated   that  plaintiff  had   paid 

^  $450  on  a  contract,  when  the  record  evidence  clearly  demon- 
strated that  the  correct  amount  was  $27  less^  is  purely  hyper- 
critical.   Kirkwood  v.  Perry,  etc,  Ca,  178 — 270. 

Instructions — ^Appucability  to  Pleadings. 

Wrongful  discharge  of  servant.    Instructions  not  applicable  to  any 

31  issues  raised  by  the  pleadings  are  manifestly  erroneous.  Miller 
V.  Jones,   178—168. 

Instructions  Requested. 

Estoppd.    One  requesting  an  instruction  on  a  disputed  question  of 
82    fact  is  estopped  to  thereafter  assert  that  the  record  contains 

no   sufficient  evidence   to   support   the   findings   of   the   jury 

thereon.    State  v.  Collins,  178 — ^78. 

Refusal:      General    charge    covering    request.     Refusal    to   give 

33  requested  instructions  cannot  work  error  when  the  charge 
given  accomplished  the  same  result  as  those  refused.  Hanen 
V.  Lenander,  178 — 669;  Rupener  v.  Light  Cow,  178—616. 

Instructions — Objections  and  Exceptions. 

Failure  to  specifically  except:     Effect.    Error  may  not  be  predi- 

34  cated  on  the  giving"  of  instructions  when  there  has  been  a 
total   failure  to  point  out   specifically,   and   with   reasonable 
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ezactnesR,  the  errors  therein  before  the  same  are  read  to  the 
jury,  and  to  enter  exceptions  accordingly.  (Sec  3705-a,  Code 
Supp.,  1913.)  Stete  v.  Collins,  178—73;  In  re  Estate  of 
Rule,  178—184;  Johnson  v.  Bernstein,  178—1052. 

ReTiaion  after  submisnon  to  ooviiBel:    InsufiSdeiit  time  for  ezoep- 

35  tions.  The  act  of  the  court  in  not  granting  coAnsel  sufficient 
time  to  except  to  instructions,  or  in  revising  instructions 
after  having  submitted  them  to  counsel,  without  affording 
further  opportunity  to  except  thereto,  is  not  error,  in  the 
absence  of  a  showing  (a)  of  objections  to  such  action  of  the 
court,  and  (b)  of  what  changes  the  court  made  in  the  instruc- 
tions. (Section  3705-a,  Code  Supplement,  1913.)  Hondt  ▼. 
I.  L.  &  R.  Co.,  178—666. 

Verdict. 

Amendment:     Power  of  court.     In  case  the  jury  returns,  under 

36  stipulation,  a  sealed  verdict,  in  a  case  in  which  the 'amount 
due  the  successful  party  is  in  controversy,  but  neglects  to 
fill  in  on  the  verdict  the  amount  of  recovery,  the  court  has 
no  power  or  rights  (a)  to  assume  that  certain  figures  appear- 
ing on  a  paper  separate  and  distinct  from  the  verdict,  though 
relating  thereto  and  returned  therewith  and  signed  by  the 
foreman,  are  the  amount  which  the  jury  agreed  on,  and  (b)  to 
amend  the  verdict  by  inserting  said  amount,  nothing  appear- 
ing in  the  record  to  show  that  the  jury  had  actually  agreed 
on  such  amount.     Smith  v.  Dow,  178 — 108. 

Ambiguous  sealed  verdict:     Recalling  jury.    A  jury,  even  though 

37  it  may  have  separated  after  handing  to  the  bailiff  a  sealed 
verdict,  may  be  promptly  recalled,  when  the  verdict  is  opened 
and  found  to  be  ambiguous,  and  questioned  08  to  what  their 
intentions  were  wnd  what  their  verdict,  in  fact,  was,  and  the 
verdict  corrected  according  thereto.  Robyn  v.  Van  der  Weide, 
178—608. 

Sealed  verdict:  Subsequent  consideration  by  jury.  The  act  of  a 
88  jury  in  sealing  their  verdict  and  separating,  under  written 
stipulation  of  the  parties,  is  the  equivalent  of  rendering  and 
recording  their  verdict;  and,  in  a  case  in  which  the  amount 
due  the  successful  party  is  in  controversy,  places  the  verdict 
beyond  the  further  action  or  control  of  the  jury,  unless  the 
right  to  such  further  action  or  control  is  reserved  in  the  stipu- 
lation.    (Sec.  3724,  Code,  1897.)     Smith  v.  Dow,  178—108. 
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Impeadiment:    Exaniination  of  jurors.    It. is  auggMted- that  jurors 

39  making  affidavitB  impeaehing  or  suataining  a  verdict  ought, 
generally,  to  be  examined  orally  in  open  court.  Clary  v. 
Blonde],  178—101. 

Ezcessiveness.     Verdict    for   $l/)59    sustained.     Clarlc    v.    Sioux 

40  County,  17S— 176. 

Exeessiveness.   Verdict   of   $11,150   sustained.     Basham   v.   Great 

41  Western  R.  Co.,  178—908. 

TRUSTS.     See  Guardian  and  Ward;  Limitation  op  Ac- 
tions, 4. 

Express  Trusts. 

< 

Indefinite  beneficiaries.    A  charitable  *devise  will  not  be  set  aside 

1  because  of  indefiniteness  .as  to  the  individual  beneficiaries,  if 
the  class  to  be  benefited  is  designated  with  any  reasonable 
degree  of  clearness,  or  the  authority  is  expressly  or  impliedly 
given  to  a  trustee  or  other  person  to  appoint  or  designate  the 
members  of  such  class.    Beidler  v.  Dohner,  178 — 1338^ 

Want  of  trustee.    No  lawful  trust  will  be  invalidated  for  want  of 

2  a  clearly  designated  trustee.     Beidler  v.  Dehner^  178 — 1338. 

Execution. 

Foreign  trustees:     Allowability.    A  valid  trust  will  be  honored, 

3  even  though  the  execution  of  the  trust  is  confided  to  trustees 
residing  in  a  foreign  nation.     Beidler  v.  Dehner,  178 — 1338. 

VENBOB  AND  PURCHASER.    See  Eminent  Domain. 
Construction  and  Operation  of  Contract. 

Agreement  for  car  line:     Collateral  agreements  or  warranties.    A 

1  provision  in  a  land  sale  contract  that  the  vendor  guarantees 
that  within  two  years  a  street .  railway  will  be  built  to  the 
property  and  in  operation,  is  not  a  mere  collateral  promise, 
but  is  a  toarranty,    Aurand  v.  Perry,  etc,  Co.,  178 — ^262. 

"Equitable*  ownership"  rule  recognised.     Rule  recognized  that  a 

2  valid,  binding,  enforceable  contract,  under  which  vendor  agrees 


1502  IilDEx,  Vol.  178. 

VlNDOR  AND  PURCHASER  Continued 

to  sell  and  vendee  agrees  to  buy  real  estate,  with  performance 
postponed  to  a  future  date,  constitutes  tlie  vendee  the  equit- 
able owner  of  the  land,  and  the  vendor  a  trustee  holding  the 
legal  title  in  trust  as  security  for  the  performance  of  the 
contract,  until  breach  and  forfeiture  of  rights  occur.  Wolfe 
V.  Iowa  R.  A  L.  Co,,  178—1. 

Rescission  bt  Purchaser. 

Acceptance  of  deed:    Effect.    The  acceptance,  by  the  purchaser  in 

3  a  land  sale  contract,  of  a  deed,  does  not  constitute  a  surrender 
of  the  contract  of  sale  and  the  provisions  thereof  imposing 
certain  named  obligations  on  the  vendor  for  future  perform- 
ance.   Kirkwood  v.  Perry,  etc,  Co.,  178 — ^270. 

Restoration  of  status  quo:     Sufficiency.    On  the  subject  of  the 

4  restoration  of  the^stiUua  quo,  an  offer,  on  rescission  by  vendee, 
to  return  and  to  surrender  to  vendor  all  right,  title  and  inter- 
est in  and  to  the  contract  and  all  papers  relating  thereto, 
including  possession  of  the  land,  which  offer  is  refused,  is 
su£Scient.    Aurand  v.  Perry,  etc.,  Co.,  178 — 262. 

Demand  for  performance:     Non-necessity.    A  purchaser  who  has 

5  rescinded  a  land  sale  contract  by  reason  of  the  vendor's 
breach  need  not  allege  or  prove  a  demand  on  the  vendor  for 
performance  when  vendor  has  so  breached  the  contract  that 
he  oawnot  possibly  perform,  Aurand  v.  Perry,  etc.,  Co.,  178 — 
262. 

Sight  to  rescind:    Inadvertent  drawing  of  papera    Conduct  on  the 

6  part  of  one  ]party  to  a  contract  will  not  justify  a  rescission 
by  the  other  party  unless  it  is  n^ade  to  appear  affirmatively 
that  such  conduct  (a)  was  at  a  time  when  performance  was 
due,  and  (b)  was  an  unqualified  refusal  to  perform.  Inad- 
vertently BO  drawing  the  papers  that  a  vendor  would  secure 
greater  advantage  than  he  was  entitled  to  under  the  contract 
is  not  such  conduct,  the  vendor  readily  offering  to  waive  the 
provision  when  the  error  was  called  to  his  attention.  Blake 
V.  Osmundson,  178 — 121. 

Breach  of  contract:     Damages  xecoverable.     The  cost  of  uttoom^ 

7  pleted  improvements  which  enhance  the  value  of  the  premises 
may  be  recovered  by  a  purchaser  who  rescinds  on  account  of 
the  breach  of  contract  by  vendor,  said  improvements  being 
such  as  the  vendor  knew  the  purchaser  would  erect.  Aurand 
v.  Perry,  etc.,  Co.,  178—262. 
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Breach  of  contract:    Measure  of  dainages.    The  measure  of  dam- 

8  agee  for  breach  by  vendor  of  a  contract  to  sell  land  is  the 
difference  between  the  contract  price  and  the  market  value 
of  the  land  (if  it  is  more  than  suoh  contract  price),  plus  any 
amount  paid  by  vendee  on  the  purchase  price.  Sawyer  v. 
Hawthorne,  178 — 407. 

Remedies  op  Purchaser. 

Forfeiture  of  contract:    Subsequently  accruing  rent.    A  defaulting. 

9  vendee  of  land  may  not  recover,  as  against  the  vendor,  €my 
pari  of  rent  accruing  auhsequently  to  a  complete  legal  for- 
feiture of  vendee's  contract     Johnson  v.  Siedel,  178 — ^244. 

VENUE. 
Place  of  Performance. 

Sale  of  real  estate:  Breach.  A  written  contract,  performable  by 
its  terms  in  a  named  county,  authorizes  suit  in  such  co>unty 
for  breach.  (Section  3496,  Code,  1897.)  Joeckel  v.  Johnson, 
178—231. 

VERDICT.    See  Trul. 

WATERS  AND  WATERCOURSES. 

Surface  Waters. 

Drainage:     Non-increased  flowage  on  servient  estate.    Drainage, 

1  which  brings  to  the  servient  estate  no  greater  flowage  than 
would  occur  without  such  drainage,  affords  no  groimd  for 
complaint.    Lamb  v.  Stone,  178 — 1268.    . 

Drainage:    Increased  flowage:    Burden  of  proof.    The  owner  of  the 

2  servient  estate  has  the  burden  to  show  that  the  flowage  upon 
his  lands  has  been  increased  by  the' drainage  improvements 
of  the  owner  of  the  dominant  estate.  Lamb  v.  Stone,  178 — 
1268. 

Diversion  of  waters:    Shortening  general  course  of  natural  drain- 

3  age.  The  requirement  that,  in  drainage  improvements,  the  gen- 
eral course  of  natural  drainage  shall  be  adhered  to,  is  not  vio- 
lated by  cutting  through  intervening  elevations  of  land,  and 
thereby   so   leading   the    improvement,   wholly    on    one's   own 
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land,  througli  a  short  cut,  that  the  waters  reach  the  same 
ultimate  outlet  as  would  otherwise  be  reached  in  a  round- 
about way.  So  held  where  a  landowner,  with  lands  within  a 
drainage  subdistrict,  cut  through  elevations  on  such  lands  in 
order  to  drain  lands  not  tDtthm  such  subdistrict ^  all  the  lands 
having  the  same  general  course  of  natural  drainage.  (See 
Sections  1989-a23,  1989-a53,  Code  Supp.,  1913.)  Cowley  v. 
Reynolds,  178—701. 

WEAPONS. 

Cakryinq  Weapons. 

Concealed  weapons:  Elements  of  offense:  Malicious  prosecntion. 
One  to  whom  a  revolver  was  handed,  and  who,  during  the  time 
in  question,  so  carried  the  same  that  a  large  part  of  it  wa» 
fully  exposed  to  view,  is  not  guilty  of  the  offense  of  carrying 
a  concealed  weapon.     Snyder  v.  Mount,  178 — ^216. 

WILLS.     See  Descent  and  Distribution;  Executors  and 
Administrators. 

Testamentary  Capacity. 

Instructions:     Sufficiency.     Incapacity  at   the  very  time  of   the 
1     execution  of  the  alleged  "will  is  the  all-important  test.  •  Womack 
V.  Horsley,  178—1079. 

Definition.  The  following  instruction  on  testamentary  capacity  has 
2-  stood  the  tost  of  judicial  criticism  for  half  a  century,  to  "^t: 
"If  the  testator,  at  the  time  of  the  execution  of  the  instru- 
ment in  question,  has  sufficient  mental  capacity  to  understand 
the  nature  of  the  act  in  which  he  is  engaged,  and  to  recollect 
and  know  the  extent  of  his  property  and  the  natural  objects 
of  his  bounty,  and  to  know  and  comprehend  the  manner  in 
which  he  wished  to  distribute  his  property  among  them,  he 
has  sufficient  mental  capacity  to  make  a  valid  will — -he  has 
testamentary  capacity."     Womack  v.  Horsley,  178 — 1079. 

Inferences  of  incompetency  overcoming  direct  evidence  of  com- 
3    petency.    The  fact  that  all  the  witnesses  (concededly  credible) 
present  with  testator  when  the  alleged  will  was  executed,  unite 
in  direct  and  positive  testimony  that  the  testator  was  then  of 
.    sound  mind,  does  not  necessarily  prevail  over  permissible  infer- 
ences to  be  drawn  from  prior  and  subsequent  conditions  of  the 
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testator.  8uch  oonditions  and  such  positive  evidence  may  be 
so  at  war  that  a  fair  jury  question  results.  Womack  v. 
Horsley,  17&— 1079. 

Contract  to  Devise,  etc. 

FormalltiM  ol  execution.    A  valid  agreement  to  devise  or  bequeath 

4  need  not  be  executed  with  the  formalities  of  a  will.  First 
Free.  Church  v.  Dennis,  178—1362. 

BfiQUISITES  AND  VALIDITY. 

Testamentary  dispositions:    What  is  not.    An  unconditional,  writ- 

5  ten  promise  to  pay  a  definite  sum.  of  money  is  not  rendered 
testamentary  (a)  by  the  fact  that  the  sum  is  not  payable 
until  after  the  death  of  the  maker  and  his  wife,  and  (b)  by 
the  fact  that  the  sum  promised  is  referred  to  in  the  promise 
08  a  bequest.    First  Pres.  Church  v.  Dennis,  178 — 1352. 

Probate,  etc. 

Action  to  sat  aside:    Impostor:    Evidence.    Evidence  reviewed,  and 

6  held  to  show  that  plaintiff,  seeking  to  set  aside  the  probate 
of  a  will  as  an  heir  of  the  testate,  was  an  impostor.  Hoover 
V.  Hedrick,  178—1235. 

Construction. 

Ambiguous  clause:    Aids  to  construction.    The  following  principles 

7  of  testamentary  construction  are  recognized: 

1.  Ambiguous  clauses  may  be  aided,  ( a )  by  a  consideration 
of  the  peculiar  relations  existing  between  the  testator  and  the 
object  of  his  bounty,  and  (b)  by  the  surrounding  and  attend- 
ing circumstances. 

2.  Actual  intention  overrides  words,  even  to  the  extent  of 
discarding  them,  or  supplying  others,  or  rearranging  clauses. 

3.  A  word  when  found  more  than  once  in  a  will  will  be 
presumed  to  have  been  used  in  the  same  sense,  nothing  to  the 
contrary  appearing. 

4.  If  intention  be  doubtful,  that  construction  which 
approximates  closest  to  the  statutory  order  of  distribution 
will  be  preferred.    Ellsworth  Cc^lege  v.  Carleton,  178 — 845. 

Operative  effect  on  lands:    Lex  loci  rei  sitie.    As  to  real  property, 

8  the  operative  effect  of  a  will  and  the  rights  of  parties  there- 

Vol.  178  Ia.— 05 
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under  muBt  be  determined  by  tbe  laws  of  the  state  where  the 
real  property  is  situated,  irrespective  of  the  loAm  of  the  state 
where  the  will  tra«  executed  and  where  testator  resided, 
Jackman  v.  Herrick,  178 — 1374. 

After-acquired  property:  Intent:  Devise  of  residue:  Effect  A 
9  will  devising  and  bequeathing  "all  the  rest,  residue  and 
remainder  of  my  property,  real,  personal  or  mixed,  of  what- 
soever kind  or  nature,"  disposes  of  testator's  subsequently 
acquired  real  estate,  seizin,  at  the  time  of  making  a  will, 
being  no  longer  necessary,  in  view  of  Section  3271,  Code,  1897. 
Whitney  v.  Whitney,   178—117. 

Bequests:     Scope  of  term.     Th6  term  "bequest"  does  not  neces- 

10  sarily  imply  a  gift     First  Pres.  Church  v.  Dennis,  178 — 1352, 

Rights  op  Devisees,  etc. 

Election  between  devise  and  distributiye  share:     Eatoppd.     The 

11  conduct  of  a  widow  in  enjoying,  during  her  lifetime,  the 
benefits  of  a  life  estate  in  real  estate,  under  her  husband's 
will,  does  not  work  an  estoppel  on  her  devisees  to  assert  that 
the  widow  became  vested,  under  the  Code  of  1873  (Sees.  2440, 
245^),  with  a  fee-simple  title  to  one  third  of  the  husband's 
real  estate  as  a  distributive  share.  Jackman  v.  Herrick,  178 — 
1374. 

Failure  of  specific  legacy:    Residuary  clause:    Effect    If  a  specific 

12  legacy  fails  because  of  hopeless  uncertainty,  intestacy  to  the 
extent  of  such  legacy  does  not  result  when  the  will  ccmtains 
a  residuary  clause.  It  follows  that  he  who  defeats  such 
specific  legacy  can  take  no  benefit  therefrom,  if  he  is  not 
within  the  benefit  of  the  residuary  clause.  Beidler  v.  Dehner, 
178—1338. 

WITNESSES.    See  Continuance. 
Competency. 

Transactions  with  deceased:    Reliance  on  false  represeEtations.    An 
1     interested  litigant  is  not  prohibited  by  the  flo>caIled  "Dead 
Man's    Statute"     (Sec.    4604,    Code,    1897)    from    testifying 
against  the  administrator  of  a  deceased: 

1.    To  facta  from  which,  by  inference,  other  facts  may  be 
found;  nor 
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2.    To  facts  which  deceased  oould  not  dispute  were  he  alive. 
Gray  v.  Sanborn,  178—456. 

Transactioiia  with  d6oea8ed:  What  is  not  Testimony  of  a  witness 

2    thai  she  did  not,  during  a  certain  period  of  the  sickness  of 

the  deceased,  hear  anyone  talking  to  him,  is  not  testifying 

to  a  personal  transaction  or  conversation  with  deceased.     ( Sec. 

4604,  Ctode,  1897.)     Womack  v.  Horsley,  178—1079. 

Transactions  with  deceased:  Nonparticipation.  A  witness  incom- 
•  2  petent  to  testify  against  an  heir  as  to  a  personal  communica- 
tion with  a  deceased  may,  nevertheless,  testify  as  to  what  he 
heard  of  a  communication  between  deceased  and  another,  in 
iokioh  tf^tneas  took  %o  part,  even  though  on  the  same  occasion 
witness  and  deceased  did  converse  on  other  topics.  Calhoun 
V.  Taylor,  178—66. 

Transactions  with  deceased:    Administrator  as  nominal  defendant: 

4  Effect.  An  administrator,  when  a  defendant  in  real  interest, 
may  open  the  door  to  evidence  of  personal  transactions  with 
his  deceased  intestate,  hut  not  u?hen  he  is  a  nominal  defendant 
only;  nor  may  an  heir,  codefendant  with  such  nominal  (admin- 
istrator) defendant,  open  such  door  because  the  administra- 
tor joined  in  the  answer  of  said  codefendant.  (Sec.  4604, 
Code,  1897.)     Calhoun  v.  Taylor,  178—56. 

Hearsay  forming  basis  of  opinion.    The  opinion  of  a  physician  as 

5  to  the  condition  of  an  injured  party,  based  wholly  on  what 
such  injured  party  €tnd  others  have  told  such  physician,  is 
wholly  incompetent.     Switzer  v.  Baker,  178 — 1063. 

Value.    Evidence  reviewed,  and  held  sufficient  to  establish  the  com- 

6  petency  of  a  witness  to  testify  as  to  real  estate  values. 
Kirkwood  v.  Perry,  etc,  Ca,  178—270. 

'Guessing"  at  amount  of  damages:    Opinion  evidence.    Knowledge 

7  on  the  part  of  a  witness  to  reasonable  values  which  only 
enables  him  to  guess  at  such  values  is  wholly  insufficient  to 
render  him  competent.  Sheldon  Fix.  Co.  v.  Atlas  Oil  Co., 
178—413. 

•   Attorney  testifying  for  client.    An  attorney  is  a  competent  witness 

8  for  his  dient  in  the  case  on  trial,  such  interest  simply  going 
to  his  credibility.    Waterman  v.  Bryson,  178 — ^35. 
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Privileged  Communications. 

Duty  of  attorney  to  daim.    An  attorney  should  claim  the  privilege 

9    to  ke^  inviolate  the  confidential  oommunicatioBft  of  his  di- 

ent>  in  the  absence  of  any  showing  that  the  client  waives  the 

benefit  of  such  privilege.    Chicago'  G.  W.  R.  Co.  v.  McCaffery, 

178—1147. 

Examination. 

Admiasion  of  memory-refreshing  books.    A  witness  may  so  rely  on 

10  a  book,  in  refreshing  his  memory,  as  to  effectually  make  the 
book  itself  a  witness,  and  demand  its  reception  as  an  entirety, 
regardless  of  private  memoranda  therein.  State  v.  Peirce, 
178—417. 

Systematically  leading  witnesses.    A  course  of  systemaiie  leading 

11  of  witnesses  may  demand  the  reversal  of  a  cause  when  any 
one  of  such  questions  would  not  be  given  such  effect.  State 
V.  Peirce,  17&— 417. 

Leading   questions.     Questions   reviewed,  and   held   not   leading. 

12  State  V.  Peirce,  178—417. 

Impropriety  in  form.    It  is  improper  for  an  attorney  to  say  to  a 

13  witness  under  cross-examination,  "I  don't  want  you  to  lie 
about  it;  what  is  the  fact?"    State  v.  Peirce,  178—417. 

Cross-examination. 

■ 

Truthfulness  of  witness.    To  test  the  truthfulness  of  a  witness  is 

14  one  of  the  very  purposes  of  cross-examination,  and  any  ques- 
tion to  that  end,  within  reason,  and  bearing  directly  on  a 
material  assertion  made  by  him,  is  proper.  State  v.  Peirce, 
17a— 417. 

Irrelevant  and  collateral  matter.   Whether  the  prosecuting  witness, 

15  on  a  charge  of  unlawfully  selling  liquors,  was  or  was  not  prom- 
ised his  freedom  if  he  would  tell  where  he  got  the  liquors,  is 
hcld^  under  the  record,  to  have  no  material  bearing  on  the 
question  whether  the  witness  was  falsely  accusing  the  defend- 
ant, and  therefore  properly  excluded  on  cross-examination. 
State  V.  Walters,  178—1108. 

Matters  in  chief:    Discretion  of  court    A  reversal  may  rarely  be 

16  expected    because   evidence   pertinent   to   the    issue,    though 
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Btrictlj  matter  in  chief,  is  brought  out  on  croBS-examination. 
Basham  ▼.  Great  Western  R.  Co.,  178—998. 

ClUroiBILITY,  IhPEACHHENT,  ETC. 

Conduct  of  witness  with  reference  to  cause.    A  witness  may  v€ry 

17  properly  be  interrogated  as  to  his  conception  of  the  gravity 
of  perjury,  of  his  duty  to  refrain  from  promoting  it,  and  his 
duty  to  help  to  suppress  it,  such  witness  having  confessed 
that  he  had  knowledge  of  such  perjury.  State  v.  Walters, 
178—1108. 

Character  and  conduct:     Effect.     Principle  recognized  that  the 

18  mental  attitude  and  conduct  of  a  witness  go  only  to  the 
weight  and  credibility  of  the  testimony  given  by  the  witness. 
State  V.  Dunn,  178—868. 

Contradictory  or  inconsistent  statements.    Proof  of  contradictory 

19  statements  whidi  are  immaterial  or  irrelevant  is  not  com- 
petent to  impeach  a  witness.  Kirkwood  v.  Perry,  eta,  Ck)., 
178—270. 

Character  impeachment:    Source  of  livelihood.    The  debased  source 

20  of  livelihood  and  financial  means  with  which  a  witness  is 
enabled  to  enter  into  business  may  become  a  legitimate  source 
of  cross-examination  for  character-impeaching  purposes.  State 
V.  Peirce,  178— 417, 

WORDS  AND  PHRASES. 

Tanning  utensils."    Murphy  v.  Cont.  Ins.  Ck>.,  178 — 375. 
"Hay  in  stack.**    Murphy  v.  Cont.  Ins.  Co.,  178—375. 
**Tools.'»    Murphy  v.  Cont.  Ins.  Co.,  178—375. 
Unavoidable  casualty.''    Hileman  &  Gindt  v.  Fans,  178—644. 

WORKMEN'S  COMPENSATION  ACT.    See  Master  akd 

Sebvant. 
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